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(CIVIL    RULINGS). 


)    • 


A. 


Uatembnt. 

A  suit  for  possession  with  mesne-pro- 
•         fvt3  does  not  al>ate  bv  reason  of    , 
the  lands  having  since  been  washed 
away  .-•  227 

ICCOUNTS. 

(1)  Every  one  who  is  entitled  to  a  share 

\{i  a  Joint  family  property  must  ac- 
count for  such  portioi^  as  may  have 
come  into  his  hands  ...  131 

(2)  Toujees,  Mehal  Melanee  papers,  Jai- 

dads,  and  Jumma  Wasil  Balcee 
papers  are  not  per  se  an  account 
withm  the  meaning  of  Section  3, 
Regulation  I.  of  1798  ...  271 

LOT  X,  OF  1836.    See  Contracts. 

See  Limitation  (23) 
LOT  XIX.  OF  1843 

Does  not  apply  to  pottahs  ...  205 

kCT  XIII.  OF  1848.    See  Limitation  (l) 
icT  VIII.  OF  1859.    See  Code  of  Civil  Proce^ 

^  dure, 

IcrXl.  OP  1859. 

Section  36.    See  Benamee  (2) 
Section  54.    See  Encumbrances. 
icT  XIV.  OF  1859. 
(i)  Section  i,  Clause  3,  does  not  bar  a 
suit  to  set  aside  a  sale  of  land  in 
execution  against  a  third  party,  if 
brought  witnin  a  year  after  the 
sale  ...  123 

(2)  Section  i,  Clause  10.    An  endorse- 

ment without  signature  cannot  be 
deemed  a  written  engagement 
which  could  be  registered  within 
the  meaning  of  this  Clause         ...     45 

(3)  Section  l,  Clause  10.    See  Limitation  (22) 

(4)  Section  1 ,  Clause  13,  applies  to  Maho- 

medan  as  well  as  to  Hmdoo  families  238 

(5)  Section  i,  Clause  16.  See  Limitation  (23) 
V6\  Section  I .  Clause  16.  5"^  Mesne  Profits  (4) 
l2)  Section  2  is  applicable  to  a  suit  against 

the  purchaser  from  a  trustee  who  is 
not  a  bond  fide  purchaser,  although 
himself  a  trustee  in  law  ...  238 

(8)  Section  5  is  intended  to  benefit  only 

bond  fide  purchasers  from  trustees  ib. 

(9)  Section  5.    See  Bond  fide  {2) 

Uo)  Section    11   forbids   deduction   from 
the  period  of  limitation  for  minor- 
ity of  sons  claiming  as  the  repre- 
sentatives of  their  father  ...  169 
(11)  Section  II.    See  Limitation  {26) 
ii2)  Section  14.    See  Limitation  (24) 

See  Limitation. 
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Act  XXIII.  OF  1861. 

Section  11.    See  Purchaser  (2) 
Stetion  27.    See  Appeal  (6) 

Admission. 

( i)  Effect  of  an  —  made  by  a  party  to  a 
suit  in  another  case  involving  othei^ 
parties  than  those  in  the  present 
case  ...  309 

(2)  An  —  subsequently  made  by  a  debtor   »  ^ 
whose  property  has  been  sold  b 
not  eviclence  against  the  purchaser 
of  the  property  ...  268 

See  Mortgage  (4) 
Adoption.    See  Cause  of  Action  (t) 
Agency. 

An  agent  of  one  co-sharer  is*not  lia- 
ble to  other  co-sharers  for  money 
drawn  by  him  under  a  power  from 
his  principal,  and  not  as  trustee  for 
the  others  ...  172 

Alluvial  Lands. 
(i)  Re-formed  lands  belong  to  the  estate 
to  which  they  accrete,  even  though 
separated  from  it  by  a  shallow  ford- 
able  stream  ...    55 
(2)  Under  Regulation  XL,  1825,  chur 
land  belongs  to  the  proprietor  of  the 
estate  to  miich  it  accretes ,  provid- 
ed it  is  not  separated  from  such  es- 
tate by  an  unfordable  stream  139 
See  Evidence  (17) 
See  Splitting  of  Claim  (2) 

Amendment  *• 

Of  plaint  not  allowable  after  issues 
are  fixed  ...  334 

Ancestral  Property. 

Persons  claiming  under  A  and  B  are 
w   bound  by  A  and  ^'s  admission  of 
Cs   being  entitled  equally   with 
themselves  to —  ...  145 

See  Hindoo  Law  (2)  ^ 

Angoja  Santan. 

These  words  occurring  in  a  deed<  ol 
gift  would  limit  the  gift  to  the  m^ 
issue  of  the  donee  ...  119 

Appeal. 

(i)  A  plaintiff  (respondent)  cannot  be 
allowed,  by  way  of  cross-appeal,  to 
take  objections  under  Section  348, 
C.  C.  P.,  to  the  finding  of  a  Lower 
Court  as  to  a  defendant  who  has 
not  appealed,  and  who  is  not  before 
the  Appellate  Court  ...     49 

(2)  A  defendant  Cannot — specially  against 
a  decision  passed  on  th<;  «-of  his  co-    * 
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Appeal. — (Contin  ued,) 


defendant,  affirming  the  decision 
of  the  first  Coui^p  which  was  not 
appealed  against  by  the  former  ...  io6 

(3)  By  representative  of  deceased  plaintiff 
*  inadmissiMe  without  an  order  of 

Court  allowing  representative's 
name  to  be  entered  in  the  Register 
of  Suits  ...   133 

(4)  In  a  special  —  the  High  Court  cannot 

enquire  whether  a  District  Judp^e 
was  right  in  stating  that  an  admis- 
sion was  made  before  him  by  one  of 
the  parties  to  the  suit  ...  196 

(5)  When  a  plaintiff  has  ineffectually  sued 

for  a  declaration  that  certain  pro- 
perty was  his  own  self-acquired 
property , he  cannot  i  n  special  —  ask 
tor  a  declaration  of  his  title  to  a 
^  ^  moiety  of  the  property  as  a  mem- 

ber of  a  joint  Hindoo  family       ...  197 

(6)  No  special — will  lie  under  Section  27 , 

Act  XXIII.  of  i86f,  for  damages 
for  inadequate  sale  of  a  decree  ...  215 

(7)  An  —  lies  from  a  decision  dismissing  a 

suit  for  default  under  Section  170, 
C.  C.  P.  ...  270 

See  Code  of  Civil  Procedure  (li) 

Appbllatb  Court. 

The  judgment  of  a  Lower  —  cannot  be 
reversed  in  special  appeal  on  the 
ground  that  it  did  not  set  forth  its 
reasons  for  confirming  the  decision 
of  the  Court  of  first  instance,  or 
because  of  the  insufficiency  of  addi- 
tional reasons  where  such  are  given  178 
See  Remand. 

Arbitration. 

( 1 )  An  award  of — cannot  be  enforced  un- 

less the  application  for  enforcement 
is  made  within  6  months  from  the 
date  of  award  ...   123 

(2)  In  a  suit  pending  before  arbitrators,dn 

appellant  who  is  m ade  a  co-plai ntiff 
on  application,  and  makes  no  objec- 
tion to  the  arbitration,  is  bound  by 
the  award  ...   130 

(3)  ^  plaintiff  cannot  sue  for  moveables 

by  a  suit  to  enforce  ah  award  of  •«-  105 
Assignment.    See  Debt, 

See  Deed, 
•        See  Notice, 

B. 

(i)  Parties  who  permit  another  to  repre- 
sent himself  as  the  proprietor  of 
their  estate,  and  thus  induce  others 
to  lend  money,  are  not  entitled  to 
consideration  from  a  Court  of  equity 
and  good  conscience  ...     37 

(2)  A  certified  purchaser  at  a  sale  for  ar- 
rears of  revenue,  suing  to  recover 
possession  of  land  from  which  he 
has  been  ousted,  is  not  debarred 
from  the  benefit  of  Section  36,  Act 
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Bbnambb. — (Continued.) 

XI.  of  1859,  unless  he  has  acknow- 
*  ledged  himself  to  be  a  benameedar   \ 

Under  Regulation  XL,  1 822,  a — pur- 
chase for  defaulting  proprietors,  at* 
a  sale  for  arrears  of  revenue,  is  not 
ipso  facto  illegal  and  void  ...   i^ 

A  wife  cannot  sue  for  confirmation  of 
possession  of  property  sold  in  fraud  • 
of  ^is  creditors  by  her  husband  to 
her  in  the  name  of  another 
(5)  •  When  a  near  relative  purchases  family 
property,  and  sets  up  a  simple  plea 
of  self-acquired  on  the  part  •of  his 
ven4ors,  which  he  cannot  substan- 
tiate, he  cannot  be  considered  a 
bond  fide  purchaser  ...  ij| 

See  Dur-putnee. 

See  Limitation  (14)  ^ 

See  Mortgage  (2) 
Bill.    See  Sale  (12) 

Bona  pidb. 
(i)  In  a  sale  by  a  guardian  of  a  minor 
without  necessity,    the  purchaser 
cannot  be  said  to  have  acted  —  un- 
less his  belief  that  the  sale  was  ne- 
cessary had  been  arrived  at  after 
due  care  and  attention 
(2)  A  —  purchaser  in  Section  5,  Act  XIV. 
cf  1859,  does  not  necessarily  mean 
a  —  without  notice^  but  an  honest 
purchaser  without  actual  fraud  . . . 
See  ^Jurisdiction  (4) 

Bond.      See  Instalment  (i) 

See  Onus  Probandi  (15) 

Bonus.    See  Putnee. 

BUTWARA. 

(i)  Whereancstatewasdivided  by  private  I 
agreement  more  than  50  years  ago, 
and  the  division  was  subsequently 
maintained  in  a  judicial  decision, 
since  which  the  co-sharers  have  for 
many  years  exercised  rights  of 
ownership  independently  of  each 
other,  a — of  the  whole  estate  cannot 
now  be  demanded,  even  though  a 
regular  separation  of  one  share  has 
been  intermediately  obtained  by  a 
suit  in  a  Civil  Court  ...     41 

(2)  What  is  necessary  before  a  purchaser 

in  execution  of  a  share  of  a  .specific 
mehal  in  an  estate  is  entitled  to  —    4| 

(3)  In  a  suit  for  contribution  of  Govern- 

ment revenue  the  previous  paid 
and  recognized  quotas  must  be 
taken  as  the  proper  data  for  distri* 
button  until  a  regular  —  is  made 
and  sanctioned  under  Regulation 
XIX.  of  1814  ...  11: 

(4)  Where  an  estate  is  held  in  separate 

possession,  a — of  the  whole  for  the 
purpose  of  apportioning  land  ac- 
cording to  the  jummas  of  the 
shareholders  who  had  severally 
entered  into  engagements  with  Go- 
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rrwARA. — (Continued.) 
*       vernment,  cannot  be  insisted  upon 
by  one  of  the  proprietors  under 
^       Section  30,  Regulation    XIX.   of 
*         1814  o  ...  186 

(5)  Where  a  purchaser  from  one  of  seve- 

ral shareholders  of  a  joint  property 
sues  for  the  share  of  his  vendor, 
»  but  for  the  sake  of  valuing  the  case 
represents  that  his  claim  is  for  that 
^  quantity  of  land  which  by  a  division 
of  it  would  fall  to  his  share,  and 
obtains  a  decree,  the  decree  is  only 
fey  joint  possession  ...   187 

(B)  The  mere  fact  of  one  of  several  co- 
sharers  alienating  his  share  of  the 
property  is  no  proof  of  separation 
in  estate  ...  214 

See  Onus  Probandi  (8)  (16) 
*  C. 

ivsB  OF  Action, 
i)  No  —  to  set  aside  illegal  acts  of 
an  adopting  mother  arises  to  the 
adopted  son  either  from  the  date  of 
his  obtaining  possession,  or  from 
the  date  of  the  final  decisions  in 
any  case  brought  for  him  or  against 
his  mother,  or  by  or  against  him, 
to  prove  or  disprove  the  validity  of 
his  adoption  ...     32 

(2)  Effect  of  Section  7,  C.C.P.,  as  regards 
rights  under  the  same  or  similar 
^titles  involving  different  issues  and 
airising  under  different  dates  and 
causes  of  action  and  against  either 
one  or  different  parties  ...   182 

See  Full  Bench  Rulings  by  5  fudges  (8) 
See  Splitting  of  Claim  (i) 
IV EAT  Emptor. 

Principle  of — not  applicable  to  a  case 
in  which  a  bonus  has  been  paid  for 
a  putnee  not  in  existence  ...  232 

AIRS.     See  Evidence  (9) 
00s  of  Civil  Procedure. 

(1)  Section  7.       See  Cause  0/ Action  (2) 

(2)  Section  14.     See  jurisdiction  (9) 

(3)  Section  73.     An  application  made  in 

due  time  by  a  person  who  has  an 
interest  in  the  result  of  the  suit,  to 
be  added  as  a  defendant    under    ' 
Section  73,  ought  to  be  granted  ...   109 
{Xi  Section  121.     See  Mesne  Profits  (i) 
(5)  Section   170  is  discretionary ;  Court 
being  competent,  under  it,  even  to 
decide  against  a  defendant  on  the 
'  ground  of  his  failure  to  appear  or  to 
go  into  the  whole  case  on  its  njerits    89 

(6)  Section  170.    See  Appeal  (7) 

See  Remand, 

(7)  Section  230,    See  Objections, 

(^  Section  246.    See  Limitation  (17) 
^  Section  324.     See  Jurisdiction  ij) 

10)  Section  348.    See  Appeal  (i) 

11)  Section  374  leaves  it  in  the  discre- 

tion 01  the  Court  to  admit  any  new 
ground  of  appeal  arising  out  of  the 


Code  of  Civil  Procedure. — (Continued,) 
proceedings,  though  omitted  from 
petition  ofspecial  appeal  ...  147 

(12)  Section  378.     See  Review  (i) 

Compromise.    See  Review  (2) 

Conjugal  Rights.    See  Cmtverts  (i) 

Contracts. 

Where  there  has  been  a  breach  of 
contract  to  sow  and  cultivate 
indigo,  both  liquidated  damages 
and  the  amount  advanced  to  the 
cultivators  cannot  be  recovered 
under  Section  3,  A<51  X.  of  1836  ...  277 

Contribution.    See  Butwara  (3) 

Converts. 

(i)  A  Hindoo  husband,  who  has  been  re- 
pudiated by  his  wife  on  his  conver- 
sion to  Christianity,  cannot  sue  for* 
the  restitution  of  conjugal  society  235 
(2)  A  Hindoo  father  is  not  deprived  of  his     ^ 
right  to  the  custody  of  his  children 
by  reason  of   his    conversion   to 
Christianity  ...  ib. 

Conveyance.    See  Hindoo  Widow  (2) 

Co- PARTNERS. 

May,  on  partition,  retain  possession 
severally  of  such  joint  lands  as  they 
may  have  taken  separate  posses- 
sion of  with  the  consent  of  at  least 
a  majority  of  the —  ...  208 

CoRODY.    See  Government  Promissory  Note, 

Co-SHARERS.     See  Agency, 

D. 

Damages. 
(i)  In  assessing  —  caused  by  a  wrongful 
a6t,   the   injury  sustained  should 
alone  be  considered,  not  the  punish- 
ment to  be  inflicted 

(2)  Not  awardablu  for  a  groundless  and 

malicious  charge  of  abetment  of 
riot  and  murder 

(3)  How  to  be  assessed  for  the  period 

during  which  plaintiff  was  illegally 
put  out  of  possession  ofan  indigo 
factory  and  its  appurtenance,  where 
an  agreement  for  rent  had  been 
entered  into  between  plaintiff  and 
-»  her  lessees,  and  she  was  deprived 

.  ^    of  all  benefit  from  chur  lands  fit 

only  for  indigo  ...   194 

(4)  Where  a  party  holding  a  dur-putnee 

lease  virtually  abandons  possession 
and  takes  a  putnee  of  the  same 
property,    he   cannot    afterwards       , 
recover  as  damages  the  considera- 
tion he  had  paid  for  the  dur-putnee  240 

(5)  The  mere  failure  of  a  complainant  in 

proving  a  bond  fide  crimmal  charge 
does  not  make  him  liable  to  an 
action  for  —  for  defamation       ...  282 
See  Evidence  (3) 
Death-bed  Gifts.    See  Evidence  (7) 
Debt. 

When  a  creditor  accepts  the  assign- 
ment of  a  —  due  by  third  parties 
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lyEBT.'— (Continued.) 

to  his  debtor,  and   releases  the 
latter,  he  has  no^tion  against  him  171 
See  Notice  (i) 
Decree.    See  Money-decree. 
•  Deed.  • 

A  —  of  assignment  of  property  by  a 
Hindoo  woman  without  considera- 
tion or  proper  advice,  held  to  have 
been  improperly  obtained  ...  246 

See  Angoja  Santan, 
See  Sale  (6)  (7) 
Defamation.    See  Damages  (2)  (5) 
Defaulters. 

Not  merely  recorded  shareholders, 
but  all  actual  —  (such  as  joint  put- 
needars),are  prohibited  from  being 
*        purchasers  of  a  putnee  ...   106 

>  See  Sale  (9). 

^EWUTHER. 

*"  When  a  decreedeclares  that  whatever 

right  A  has  in  a — property  is  to  be 
sold  in  execution,  it  may  be  sold, 
though  A  holds  the  property  only 
as  a  shebait  ...   176 

DiLUViON,     See  Abatement. 

Documents.    See  Evidence  (11) 

Dower.    See  Mahomedan  Law  (3)  (6) 

Dur-putnee. 

Where  a  putnee  is  found  to  be  bena- 
mee,  a  —  does  not  necessarily  lapse  240 
E. 

Ejectment.    See  Onus  Probandi  (6)  (13) 

Encumbrances. 

The  object  of  Section  54,  Act  XI.  of 
1859,  *s  to  protect  only  bond  fide  — 
executed  in  contemplation  of.  an 
impending  sale,  or  m  fraud  of  a 
possible  purchaser  I 

Endowed  Lands.    See  Mesne  Profits  (2) 

Endowment.    See  Mahomedan  Law  (5) 

Enhancement. 

A  suit  for  —  is  barred' by  proof  of  the 
existence  of  a  tenure  from  Decenni- 
al Settlement  unless  plaintiff  is  an 
auction-purchaser,  in  which  case  he 
must  show  when  he  purchased  be- 
fore he  Can  insist  on  proof  of  the 
existence  of  the  tenure  12  yea|^  • 
before  that  Settlement  ...  252 

Erections. 

On  l^nd  after  co-sharer  has  objected 
may  be  ordered  to  be  pulled  down 
if  made  without  his  permission  ...   108 

Estoppel. 
(I)  A  defendant  is  not  estopped  as  to  a 
plaintiff,  who.  is  a  vendee  from  a  co- 
defendant  in  a  former  case  in  which 
a  third  party  was  plaintiff,  by  any- 
thing that  may  have  occurred  in 
that  case  ...   181 

^     (2)  An   admission  made  by  a  party  in 
^  another  case  involving oth^r  parties 

cannot  operate  as  an  —  in  a  suit 
against  parties  who  were  not 
anected  by  it  ...  209 


4> 


Estoppel  . — (Con  tinued.) 
(3)  Where  a  person  wilfully  induces  ai 
*  other  to  believe  the  existence  of 
certain  state  of  things,  andtodc 
with  him  on  the  faith  of»it,  he,  ani 
those  who  claim  under  him,  ar( 
conclusively  bound  by  the  repre-{ 
sentation  so  made 

Evidence. 

(i)  A  copy  of  an  alleged  deed  of  partition 
set  up  to  defeat  an  ordinary  rule  of 
Hindoo  Law  with  respect  to  succes- 
sion, and  taken  from  the  record  of  a 
Miscellaneous  proceeding,  without 
any  suggestion  as  to  what  has  be- 
come of  the  original,  is  not  admis- 
sible in — 

(2)  A  Civil  Court  is  not  bound  by  ^  Ma- 

gistrate's view  of  the  genuineness 
of  a  document 

(3)  The  conviction  in  a  criminal  case  is 

not  conclusive  —  in  a  civil  suit  for 
damages  in  respect  to  the  same 
act 

(4)  A  survey-map  sought  to  be  set  aside 

may  be  used  for  the  purpose  of 
testing  the  correctness  of  an 
Ameen's  report 

(5)  A  copy  of  a  aeposition  oi  a  person 

who  is  alive,  if  filed  in  the  Lower 
Court,  and  not  objected  to  there, 
may  be  used  as  —  m  the  Appelkite 
Court 

(6)  A  written  statement  cannot  be  called 

for  by  an  Appellate  Court,  or  read 
as  —  against  any  party  to  the  suit 
save  the  person  by  whom  it  is  made 
and  those  who  are  bound  by  admis- 
sions made  by  him 

(7)  Nature  of  —  requisite  to  support  a 

trust  which  is  declared  by  word  of 
mouth  by  a  person  at  the  point  of 
death,  and  is  in  terms  an  intention 
on  the  part  of  the  donor  to  deprive 
his  family  of  all  substantial  enjoy- 
ment of  his  property 

(8)  A  mere  admission  by  the  defendant, 

of  plaintiff  having  purchased  a  jote, 
is  msufficient  to  prove  that  he  was 
ever  defendant's  tenant 

(9)  The  deposition  by  a  cazee  of  the  vend- 

or's admission  to  him  of  a  sale  and 
receipt  of  consideration,  together 
with  the  conduct  and  statements 
of  the  parties,  form  legal  —  of  the 
sale  as  against  the  vendors 

( 1 0)  Where  two  daughters  of  a  judgment- 

debtor  intervene  to  claim  certain 
property  sued  for  by  the  decree- 
holder,  and  one  of  the  two  dies 
during  the  pendency  of  the  suit, 
the  heir  of  the  deceased  cannot  be 
held  responsible  for  the  default  of 
the  survivor  to  produce  — 

(11)  A  Civil  Court  is  not  bound  by  the 


4 


'5 


«3 


INDBX  (CIYIL  RVLIKOS). 


BN  CB. — fContin  uedj 

admission  or  rejection  of  documents 
y       by  a  Revenue  Court  ...  i86 

lb)  The  mere  fact  of  a  survey-award, 
y  '  withocft  proof  of  possession,  is 
^  not  conclusive    agamst  all  other 

testimony  ...  ...  220 

(13)  A  Court  is  not  bodnd  to  act  on  the 
^         inconclusive  evidence  of  two  wit- 
nesses on    whose    testimony   de- 
fendant had  stated  his  readiness 

I .  to  rest  his  case  ...  ...  234 

(14)  The  best  —  is  required  to  prove  a 
^umma   Wasil  Bakee  paper     ...  242 

(15)  Trie  recital  of  necessity  in  a  lease  is 

not  per  se  legal  —  of  the  existence 

of  the  necessity  which  under  Hin- 

i  doo  Law  may  justify  an  alienation 

^y  a  mother  or  grandmother      ...  244 
(16}  The  mere  act  of  fishing  in  a  tank 
I  is  no  proof  of  ownership  ...  281 

(17)  Effect  of  a  former  decision  as  to  the 
situation  of  a  chur  when  an  8*anna 
'  share  was  in  dispute,  upon  a  suit  in 

I  which  the  other  moiety  is  disputed  282 

See  Admission  (2) 
See  Butwara  (6) 

See  Full  Bench  Rulings  by  5  3^udges(i)U) 
f         See  Onus  Probandi  (3) 

See  Pre-emption  (2) 
lucuTiON. 
(1)  Property  substantially  conveyed  for 
^  the  benefit  and  support  of  a  judg- 
ment-debtor and  his   family  is  lia- 
ble for  his  debt,  even  though  it  was 
purchased  in -the  name  of  his  son    43 
I    (2)  A  new  suit  will  not  lie  to  alter  an  in- 
terpretation put  by  a  Judge  on  the 
terms  of  a  aecree  ;  the  interpreta- 
)  tion  can  only  be  altered  on  review  202 

See  Dewuther, 
See  Money-decree, 
See  Objection  (i)  (2) 
See  Sale  (2)  fa)  (4)  (S)  (10) 

F. 

^BBS. 

In  the  absence  of  any  express  agree- 
ment as  to  when  pleaders  are  to 
be  paid,  the  implied  agreement 
must  be  taken  to  be  for  payment 
at  the  time  the  case  is  decided  . . .  297 

?BRRT. 

The  riffht  to  ply  a  —  includes  a  right 
to'ply  it  even  when,  owing  to  the 
effects  of  season  and  increase  of 
water,  there  may  be  occasion  to 
start  from,  or  land  on,  a  part  of 
the  river-bank  not  included  in  the 
land  taken  for  the  —  •■•   I95 

Ilaud.     See  Benamee, 

^LL  Bench  Rulings 

By  three  Judges. 
(i)   Held  by  the  majority  of  the  Court 
(E.  Jackson,  J.,   dissenting)  that, 
where  (notwithstanding a  separation 


Full  Bknch  Rulings. — (Continued,) 

in  food  and  residence)  no  formal 
partition  of*  the  family  estate 
has  taken  place,  the  family  must 
be  considered  joint  and  undivided, 
and  that  in  such  a«case  a  widow  « 
cannot  succeed  to  or  retain  posses- 
sion of  her  husband's  share  as 
against  his  surviving  brothers,  but 
is  only  entitled  to  maintenance  ...     78 

(2)  Held  by  the  majority  of  the  Court 

(Steer,  J.,  dissenting)  that,  when 
a  Hoondee  returns  dishonored  to 
the  hands  of  the  endorser,  he  may 
sue  the  drawer  upon  it,  and,  if  it 
appears  that  he  is  the  lawful 
holder,  may  recover...  ...     86 

(3)  With  reference  to  two  inconsistent* 

findings  of  the  late  Sudder  Court 
in  two  suits,  one  declaring  the  sale 
of  the  rights  of  the  defendants'  •^ 
husbands  to  be  valid,  and  the 
other  invalid — Held  by  a  majority 
of  the  Court  that,  as  in  the  earlier 
of  the  above  suits  the  rights  of  the 
ladies  were  under  determination, 
the  Moonsiff  ought  to  have  ab- 
stained in  the  latter  suit  from 
coming  to  an  independent  conclu- 
sion on  that  point,  and  accordingly 
the  Sudder  Court's  decision  in  the 
former  suit  was  upheld  ...   149 

By  five  Judges, 

( 1 )  If  a  review  of  judgment  be  applied  for 

in  proper  time,  and  before  an 
appeal  has  been  preferred  the 
Judge  is  not  prevented  from  pro- 
ceeding upon  the  application  for 
review  oy  the  subsequent  presenta- 
tion of  appeal,  and  he  has  full 
power,  and  is  bound  to  proceed 
with  the  application  for  review.  . 
Quaere, — ^Whether  a  review  can  be  ad- 
mitted by  a  Lower  Court  after  an 
appeal  has  been  pref err^B  therefrom    59 

(2)  A  registered  deed  of  sale  does  not 

invalidate    a    prior    unregistered 
mortgage  under  the  provisions  of 
*  Act  XIX.  of  1843. 

X  bondjide  purchaser  for  value  without 
notice  is  not  entitled  to  priority 
over  a  prior  unregistered^  mort- 
gagee "       ...    61 

(3)  Verbal  evidence  is  not  admissible  to 

vary  or  alter  the  terms  of  a  written  , 
contract  in  cases  in  which  there  is 
no  fraud  or  mistake,  and  in  which 
the  parties  intend  to  express  in 
writing  what  their  words  import 
— as  for  instance  to  show  that  a 
deed  of  absolute  sale  was  intended 
to  operate  as  a  mortgage  (Norman 
and  Shumbhoonath  Pundit,  J  J., 
dissenting)  ...     68 

(4)  Oral  evidence  is  not  admissible     to 

show  that  the  parties  did  not  intend 
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Full  Bench  Rulings. — (Continued. J 

that  an  absolute  sale  in  writing 
should  operate,  not  as  an  absolute 
sale,  but  merely  as  a  conditional 
sale,  in  order  to  defeat  a  right  of 
pre-enipttf)n  (Norman  and  Shum- 
bhoonath  Pundit,  JJ.,  dissenting)     76 

(5)  Regulation  XVII.  of  1806  took  effect, 

not  from  the  date  on  which  it  was 
passed  by  the  Governor-General  in 
Council,  vi8,f  i  ith  September  1806, 
but  from  the  date  of  its  promulga- 
tion. 
Suit  in   1863  for  the  redemption  of 
certain  property  in  Zillan  Sarun 
conveyed  to  the  defendant  by  a 
deed  of  conditional  sale  in  1801, 
•         the  day  of  payment  on  failure  of 
which  the  sale  was  to  become  ab- 
solute being  the  28th  September 
^  1806.  Held  thattheoMMf  of  show- 

ing that  the  Regulation  w^s  pro- 
mulgated in  Sarun  prior  to  the  28th 
September  lay  on  the  plaintiff  who 
sued  for  redemption  ;  and  that,  as 
he  had  failed  to  give  such  evidence, 
his  suit  must  be  dismissed  ...     88 

(6)  The  first  Court's  decision,  dismissing 

the  suit  on  the  ground  of  limitation, 
was  reversed  by  the  Lower  Appel- 
late Court,  who  remanded  the  case 
for  trial  on  the  merits.  The  first 
Court  on  remand  decreed  the  suit 
on  the  merits.  The  defendant  ap- 
pealed, and  the  Lower  Appellate 
Court  dismissed  the  suit  on  the 
merits,  refusing  to  try  the  issue  of 
limitation,  because  no  special  ap- 
peal had  been  preferred  against  his 
former  order.  The  plaintiff  appeals 
specially,  and  the  defendant,  by  way 
of  cross-appeal,  contends  that  the 
suit  is  barred  by  limitation.  Held 
that,  although  the  defendant  might 
have  flppeafed  against  the  first  de- 
cision of  the  Lower  Appellate 
Court  on  the  question  of  limitation, 
within  90  days  from  that  decision, 
he  was  at  liberty  to  appeal  ap^ainst  • 
it  within  90  days  from  the  time  of 
the  final  decree  disposing  of  the 
whole  case  ...    91 

(7)  An  order  rejecting  or  admitting  a  re- 

view is  not  final,  but  the  Court 
may,  in  the  exercise  of  its  discre- 
tion, admit  a  second  review  even 
after  a  prior  order  rejecting  it 
(Seton-Karr,  J.,  dissenting) 

Applications  for  review  dismissed  for 
mere  default  may  be  re-admitted 
like  appeals  dismissed  for  default    93 

(8)  Regular  suit   against  a  gomashtah's 

immoveable  property  under  Clause 
4,  Section  18,  Reg^ulation  VIII., 
1 8 19,  after  failure  to  recover  in 
execution  in  a  summary  suit  under 


Full  Bench  Rulings. — (Continued.) 

Regulation  VII.,  1799.  Held  thll 
^    the  cause  of  action  in  the  regular 
suit  was  the  same  as  that  in  tn 
summary  suit,  and  that  the  peri 
of  limitation  must  be  reckoned  fro 
the  time  when  the  summary  deer 
in  respect  of  it  was  given,  or  the 
time  at  which  the  plaintiff  d\sc(y% 
vered   that   he  could   not  obtain 
satisfaction  of  the  decree  in  the 


summary  suit 


G. 


\ 


Ghatwalee.  •  9 

(i)  Tenures  are  perpetual  holding^s  sub- 
ject to  condition  of  service  ...  1 

(2)  Permanent  leases  granted  by  theGhat- 
wals  of  Beerbhoom  prior  to  the 
Decennial  Settlement,  for  the  due 
performance  of  police-duties,  can- 
not be  set  aside  at  the  i  nstance  of  the 
present  Sirdar  Ghatwals.  The 
creation  of  such  under-tenures  is 
not  beyond  the  power  of  the  Ghat- 
wals ...  2 

(3j  A  sunnud  (respecting a — tenure)which 
is  personal  to  the  grantee  does  not 
confer  a  hereditary  transferable  and 
permanent  tenure  at  a  fixed  rate  : 
such  a  grant  as  the  latter  would 
require  the  clearest  and  most  pre- 
cise definition  ...   24 

(4)  I  n  the  absence  of  express  words  to^e 
contrary — lands  neld  under  a  lease 
which  neither  recognizes  the  pre- 
existing ^^a^ms  of  the  Ghatwals,  nor 
confers  on  them  any  right  other 
than  that  of  holding  at  a  fixed  rate 
as  long  as  service  is  required  of 
them,  are  resumable  by  the  zemin- 
dar when  that  service  is  no  longer 
required  ...  2 

Government  Promissory  Note. 

Not  a  corody  or  immoveable  property  t 

H. 
Hindoo  Law. 
(i)  Where  a  Hindoo  ancestor  makes  nei- 
ther endowment  nor  trust  for  the 
support  of  the  family  idols,  no  legal 
obligation  rests  on  his  descendants 
to  contribute  towards  the  expenses 
of  the  idols 

(2)  According  to  the  Mitakshara,   sons 

have  in  ancestral  property  a  vested 
interest  which  is  saleable  in  satis- 
faction of  claims 

(3)  According  to  the  Mithila  Law,  a  sale 

made  by  an  adult  member  of  a  joint 
Hindoo  family ,  without  the  consent 
of  all  the  heirs,  is  void  when  it  was 
made  without  legal  necessity,  and 
not  for  the  benent  of  the  minors...   2 

(4)  Maintenance  of    a  daughter-in-law 

obligatory  only  when  a  Hindoo  is 
able  to  (k>  so  ...  a 
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^Ki^  o  L  A  w . — (Con tin  ued.) 
See  Evidence  (15) 
^      ^eeFull  Bench  Rulings  by  j  ytiiges  ( i ) 
See  Inheritance  (i)  (3)  {5) 

iWboos.    Se^  Pre-emption  (3) 

l'Ni>oo  Widow. 

!(i)  A  — 's  right  to  maintenance  out  of 
lands  which  belonged  to  her  hus- 

*  •  band,  and  have  devolved  on  her  son, 
is  a  personal  right  which  cannot  be 
transferred  ...   iii 

|l[2)  Where  a  —  makes  a  conveyance,  re- 
versioner may  sue  to  have  it  declar- 
•         edvoid  as  against  him,  but  not  for 
ejectment  and  possession  during 
her  lifetime  ...    131 

(3)  A  childless  —  and  nearest  heir  of  de- 

ceased husband  has,  under  the 
I^itakshara  Law,  an  absolute  right 
over  all  the  moveable  property  left 
by  him  ...   141 

(4)  According  to  the  Mitakshara  Law,  a 

widow  cannot  succeed  where  the 
property  is  joint  and  undivided  even 
^  if  her  husband's  brothers  withdraw 

their  claim  to  his  share.     She  is 
entitled  to  maintenance  only      * . .   176 


\ 


I  L 

IMALBB. 

Mode  of  enjoyment  of  —  property 
.  ^  is  matter  for  private  arrangement, 
not  for  judicial  determination     ...     90 
COME  Ta X .    See  Lim ita tion  (11) 

See  Onus  Proband i  {12) 

RBRITANCE. 

(1)  According  to  Hindoo  Law,  a  step-bro- 
ther cannot  inherit  in  preference  to 
an  uterine  brother  ...     21 

(2)  According  to  Mahomedan  I^w,  where 
a  man  dies  leaving  no  children,  a 
sister's  son  can  claim  his  inherit- 
ance, after  the  widow  has  obtained 
her  fourth  share  ...     23 

(3)  According  to  Hindoo  I^w,  a  brother's 

son's  daughters  are  not  heirs      ...   131 

(4)  A  plaintiff  may  sue  for  damages  and 

losses  sustained  with  regard  to  his 
ancestral  property,  under  his  gene- 
ral rights  of  — ,  whether  adjudicat- 
ed upon  by  a  previous  award  of 
arbitration  or  not ;  and  as  regards 
lands  he  may  sue  either  idr  the 
enforcement  of  the  award  or  upon 
his  general  rights  ...   165 

(5)  According  to  Hindoo  l^w,  a  sister 

cannot  succeed  to  the  property  of 
her  brother  ...  215 

(6)  According  to  Mahomedan  l^w,  a  wi- 

dow and  two  daughters  are  entitled 
between  them  to  I9^24ths  of  the 
property  of  a  deceased  husbandand 
father  m  the  proportion  of  one- 
eifi^hth  and  two-thirds  ...  221 

See  Mahomedan  Law  (3) 

Vol.  V. 


(nstalmrnt. 

( 1 )  U  nder  what  circumstances  a  payment 

on  an  —  boifd  made  in  one  year 
may  be  credited  to  a  previous  year    44 

(2)  Such  a  ps^ment  is  an  acknowledg- 

ment sufficient  to  gWe  the  obligee 
his  cause  of  action  ...     45 

Interest. 

( 1 )  U nder  what  circumstances  —  was  al- 

lowed in  excess  of  principal,  even 
under  Regulation  XV.  of  1793  ...     51 

(2)  On  mesne-profits,  how  to  run  where 

a  person  who  was  ejected  has  been 
restored  to  possession  under  a 
decree  of  the  Privy  Council         ...   125 

(3)  In  an  order  granting  —  to  the  decree- 

holder,  want  of  notice  to  a  judg- 
ment-debtor   is    an     irregularity  * 
vitiating  all  the  processes  issued, 
in  furtherance  of  such  order        ...   18: 
{4)  Principle  of  calculating — on  the  prin- 
cipal sum  borrowed  in  the  case  of 
an  usufructuary  mortgage  ...  198 

Interlocutory. 

Every  Court  should  pass  distinct 
orders  on  petitions  and  applica- 
tions properly  presented  to  it  in 
connection  with  any  suit  pending 
before  it  ...   109 

Interpretation. 

Of  a  decree  in  execution,  how  alone 
to  be  altered  . . .  202    ^ 

Investigation.    See  Local  Investigation. 
Issues. 

Where  plaintiff  relies  on  a  pottah,  the 
genuineness  of  which  is  disputed 
by  defendant.  Court  is  bound  to  ad- 
judicate that  issue  •••'57    .^ 
See  Revenue  (i) 
Istemraree. 

Meaning  of  the  term  ...    loi 

J. 

Joint  Hindoo  Family. 

(i)  Flxtent  and  kind  of  pro^  required 
whenseparateacquisition  is  alleged 
on  behalf  of  a  member  of  an  undi- 
vided  family   possessed    of   joint 
•»  estate  ...     82 

(2)  A  nephew  who  lives  with  his  uncle, 

and  has  always  acted  as  his  agent, 
cannot  repudiate  a  mortgage  of 
joint  property  by  his  uncle,  the 
manager  of  a  joint  family,  unless 
he  can  show  that  the  money  so 
received  was  not  applied  towards 
the  expenses  of  the  joint  family  ...   105 

(3)  Brothers  living  as  a  —  must  be  pre- 

sumed joint  in  property.  Such  pre- 
sumption would  to  a  certain  extent 
be  rebutted  by  admission  or  proof 
of  the  non-existence  of  ancestral 
property  •••  I45 

(4)  In  a  suit  by  younger  brothers  in  a  — 

to  set  aside  a  sale  m»de  without 
legal  necessity  by  their  elder  bro- 
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Joint  Hindoo  Family. — (Continued,) 

thers  as  trustees  where  defendants' 
sole  plea  of  self-acquisition  on  the 
part  of  their  vendors  is  set  aside, 
the  plaintiffs  are  entitled  to  pos- 

'  session  if  rtieir  contention  is  proved  197 

(5)  In  a  suit  by  the  purchaser  of  a  decree 

for  the  debtor's  share  in  a  family 
dwelling-house  with  gardens  and 
tanks,  where  the  suit  is  for  ground 
as  well  as  chambers,  the  plaintiff  is 
entitled  to  an  adjudication  of  his 
claim  to  the  land  ...  218 

(6)  Authority  g^ven  by  the  father  of  a 

minor  and  other  members  of  a  — 

.    to  borrow  money  cannot  bind  the 

minor  after  his  father's  death  with 

*        regard  to  debts  incurred  after  such 

death,  in  the  absence  of  proof  of  the 

^^  money  having  been  borrowed  for 

the  use  of  the  minor  ...  231 

(7)  A  minor's  being  a  member  of  a  — 

would  not  necessarily  m  ake  the  sales 
good  against  him  if  the  proceeds 
did  not  benefit  him  or  his  father's 
estate  ...    ib. 

See  Full  Bench  Rulings  by  j  Judges  (i) 

See  Hindoo  Lav}  (3) 

See  Jurisdiction  (10) 

See  Onus  Probandi  (22)  (23) 

See  Sale  (11) 

See  Succession. 
loiNT  Property.    See  Butwara. 
JuMMA  Wasil  Bakee.     See  Evidence  (14) 

JURISDICTION. 

(i)  a  suit  will  not  lie  for  the  declaration, 
as  part  of  a  formerly-settled  mal 
estate,  of  land  resumed  as  an  inva- 
lid tenure  and  brought  on  the  rent- 
roll  as  an  estate  totally  separate 
from  the  plaintiff's  ...     22 

(2)  The  —  of  a  particular  J  udge  over  a 

certain  place  does  not  necessarily 
imply  ^nat  the  place  is  situate 
within  the  Collect  orate  bearing  the 
same  name  with  the  Zillah  o?  the 

Judge  ••     39 

(3)  A  suit  will  lie  to  set  aside  an  order 

of  the  Commissioner  of  ChoUii 
Nagpore  directing  the  payment  of 
Government  revenue  at  a  certain 
ra|e  ...     47 

(4)  No  suit  will  lie  against  a  Magistrate 

acting  judicially  and  bondfide^  for 
fining  the  plaintiff  for  illegally  ex- 
acting tolls  ...*I04 

(4)  A  claim  to  obtain  a  declaration  of 
title  to  a  share  of  the  proper  assess- 
ment of  a  purchased  fraction  of  an 
estate  is  a  claim  to  a  right  to  pos- 
session, and  is  only  cognizable  by  a 
Civil  Court  ...   117 

(6)  When  a  case  is  remanded  for  a  Judge 
to  record  the  reasons  of  his  finding, 
his  successor  has  not  —  to  hear  the 
whole  appeal  (/&  »(7V0  ...  124 


(8) 


(9) 


(10) 


Jurisdiction. — (Continued.)  > 

(7)  -^  Civil  Court  acts  illegally  in  decid- 
ing a  case  on  its  merits  after  ai^ 
arbitration-award  •  •  •  ,1^ 

A  Court  finding  itself  without  —  to 
entertain  a  case  should, not  pro- 
ceed to  determine  it  on  its  merits. . . 

The  proceedings  of  two  Deputy  Col- 
lectors, ending  in  a  mere  opinion  as 
to  what  should  be  the  boundary  of 
Bengal  and  the  N.  W.  P.,  is  not  an 
award  of  "competent  authority," 
within  the  meaning  of  Section  14, 
Act  VIII.  of  1859.  •  ^ 

In  a  suit  by  a  widow  of  one  of  the 
members  of  a  joint  family  of  Pur- 
ohits,  for  her  share  of  the  fees  ob- 
tained by  them 

(11)  Where  a  cause  of  action  cognvable 
by  the  Principal  Sudder  Ameen 
was  split  into  two  suits  and  tried  by 
the  Sudder  Ameen,  and  then  heard 
in  appeal  by  the  Judge,  it  was  held 
that,  as  the  appeal, would  equally 
have  lain  to  the  Judge  whether  the 
case  was  originally  tried  by  the 
Sudder  Ameen  or  Principal  Sudder 
Ameen,  the  error  of  the  Judge  (if 
he  was  wrong)  in  not  deciding  in 
favor  of  the  appellant  (defendant) 
on  the  ground  of  jurisdiction  was 
not  one  which  affected  the  decision 
of  the  case  upon  iis  merits,  ^d 
therefore  not  a  ground  of  special 
appeal 

(12)  Where  a  Principal  Sudder  Ameen's 
decision  in  a  suit  for  more  than  5,000 
rupees,  incorrectly  estimated  at 
less,  has  been  appealed  to  the  Judge, 
the  Judge's  order  of  remand,  how- 
ever erroneous,  is  operative  until 
set  aside 


H. 
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22 
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L. 

Lease.     See  Pottahs. 

Legitimacy.    See  Mahomedan  Laic  (4) 

Limitation. 

( 1 )  No  allowance  is  made  for  legal  disabi- 

lity from  the  period  of  —  prescrib- 
ed by  Act  XIII.  of  1848 

(2)  How  reckoned  against  an  adopted  son 

(3)  How  applied  to  a  suit  by  an  adopted 

son  after  attaining  his  majority,  to 
set  aside  illegal  acts  of  his  adopting 
mother  performed  12  years  pre- 
viously 

(4)  No  deduction  from  the  period  of  limi- 

tation can  be  allowed  to  an  adopted 
son  for  the  period  of  pendency  of 
suits  brought  by  or  against  him  to 
prove  or  disprove  the  validity  of 
his  adoption 

(5)  How  governing  a  suit  to  recover  the 

value  of  personal  property  misap- 
propriated ^ 
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B^TATioN. — (Continued.) 

(6)  How  applied  where  time  has  beeq  oc- 
cupied in  the  Summary  Depart- 
ment to  recover  excess  jumma 
accottlingtoadecree,  and  a  regular 
suit  is  afterwards  brought  for  the 
same  purpose  ..^ 

(7)  May  be  pleaded  by  a  talookdar  of  Ji 
'  •  revenue-paying  estate  against  the 

owner  thereof,  when  such  owner 
sues  in  his  character  of  lakhcrajdar 
of  certain  land  in  the  estate  of 
which  the  talookdar  is  in  posses- 
•  ^on 

(8)  How  applied  in  a  suit  by  Government 

to  establish  its  right  and  title  to  a 
Julkur 

(9)  A  suit  brought  by  cestui-queirusl  to 

set  aside,  as  fraudulent,  certain 
alienations  mada  by  the  trustee,  is 
not  barred  merely  because  more 
than  twelve  years  have  elapsed 
since  the  alienations  were  effected. 
The  benefit  of  the  law  of  —  cannot 
be  claimed  by  purchasers  of  pro- 
perty cognizant  of  asubsistingtrust 
affecting  the  property 

(10)  How  applied  in  a  suit  to  set  aside  a 

sale  of.  land  in  execution  against 
a  third  party 

(11)  How  applied  in  a  suit  for  refund  of 

Income  Tax  paid  twice  over  in  dif- 
^  ferent  districts 
12)   Under  Reg.  II.  of  1805,  the  absolute' 
limit  is  sixty  years,  beyond  which 
nothing  will  give  a  cause  of  action 
(13)   How   applied    in   a   suit   to   recover 
money  advanced  on  a  bond  granted 
by  the  father  of  the  plaintiffs,  who 
were  minors  at  the  time,  defend- 
ants not  having  been  aware  of  the 
benamee  character  of  the  father's 


=^1 


58 


i»5 


position 

{14)  Where  the  guardian  of  certain  minors 
had  obtained  a  decree  on  their  be- 
half, and  then  sold  it  to  the  defend- 
ant in  the  suit  (who  purchased  it 
benamee),  and  the  minors  after 
coming  to  age  sue  to  sot  aside  the 
sale  as  fraudulent  and  void 

Us"i  A  minor  is  not  bound  to  sue  within 
three  years  from  the  attainment  of 
his  majority  if  twelve  years  have 
not  expired  from  the  cause  of  action 

(16)  How  reckoned  where  a  plaint  was 

filed  and  then  returned  after 
amendment 

(17)  How  applied  under  Section  246,  Act 

VIII.  of  1859,  in  a  suit  by  an  un- 
successful claimant  of  attached 
property 

(18)  How  applied  in  a  suit  by  a  minor 

attaining  his  majority,  where  Act 
XIV.  of  1859  allows  twelve  years 

(19)  Cannot  be  applied  to  the  assignee  of 

a  decree  passed  in  1857,  suing  out 


Limitation.  —  (Continued.) 

execution  wjthin  three  years  from 
the  passing  of  At\  XIV.  of  1859...  223 

(20)  How  applied  wherd  a  survey-award 
is  set  up  against  a  plea  of  posses- 
sion for  more  thati  twelve  years 
after  date  of  award  . . .  242 

(21)  How  applied  in  a  suit  brought  against 
a  bond  fide  purchaser  from  a  mort- 
gagee, for  the  redemption  of  the 
mortgaged  estate  ...  253 

(22)  How  applied  in  a  suit  for  damages  for 
breach  of  contract  ...  277  * 

(23)  How  applied  in  a  suit  for  damages  to 
the  extent  of  the  injury  sustained, 
brought  under  Section  3,  A<5t  X., 
against  a  party  for  prevailing 
against  ryots  to  break  a  lawful  con- 
traa  ...«*.• 

(24)  How  applied  in  a  suit  against  defend-    ^^ 
ants  one  of  whom  had  been  sued 
before  ...  281 

(25)  Dishonesty  in  obtaining  possession 
will  not  prevent  the  possessor  from 
availing  himself  of  the  law  of  —  ...  283 

(26)  An  adopted  son,  after  he  attains  ma- 
jority, is  under  no  legal  "disability" 
within  the  meaning  of  Section  11, 
Act  XIV.  of  1859,  although  his 
title  as  adopted  son  is  disputed  ...  295 

(27)  How  applied  in  a  suit  for  pleader's 
fees  upon  a  vakalutnamah  which 
is  in  the  form  of  a  mere  power  of 
attorney,  and  not  a  written  con- 
tract ...  297 

See  Full  Bench  Rulings  by  5  Judges(6){^) 
See  Onus  Probandi  (9) 
See  Possession  (2) 
Local  Investigation. 

Purely  a  matter  of  judicial  discretion  ; 
the  want  of  it  is  no  defect  in  law  ...  248 

M. 

« 

Mahomedan  Law.  "^ 

(i)  Is  scrupulous  in  bastardizing  the  issue 
where  cohabitation  and  acknow- 
ledgment of  paternity  can  be  pre- 

*  sumed  ...       5 

(2)  Tinder  —  a  gift  cannot  depend  upon 
a  contingency  or  be  postponed  ,*  but 
possession  must  be  immediate    ...    ib. 

(3)  The  production  of  a  deed  of  dower 
is  not  indispensable  to  establish 

204  a  claim  for  dower,  nor  is  such  claim 

to  be  set  aside  because  the  amount 
is  large  ...     23 

207        (4)  According  ^o  —  the  acknowledgment 

of  a  father  renders  a  person  son  or 
daughter  (and  so  an  heir)  unless  it 
is  impossible  for  such  a  relation  to 

214  *         subsist  between  them  ...   132 

(5)  According  to  —  the  trustees  of  an  en- 
dowment   cannot    create  a  valid 

219  mourosee  tenure  at  a  fixed  rent,  by 

creating  a  lease  of  any  portion  of 
the  wwy/ property  ...  158 
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Mahomedan  Law.  —  (Continued,) 

(6)  A  Mahomedan  widow  claiming  dower 

cannot  take  poslession  of  her  hus- 
band's estate  as  against  the  heirs  ; 
but  must  sue  them  regularly       ...  194 

(7)  Case  in  whidi  an  ineffectual  attempt 

was  made  to  set  up  a  death-bed 
deed  of  e^ift  as  having  been  executed 
in  the  form  of  a  deed  of  sale  in 
order  to  defeat  the  operation  of  the 
—  of  wills  by  which  a  testator  is 
precluded  from  giving  more  than 
one-third  of  his  property  by  will...   198 
See  Inheritance  (2)  (6) 
See  Pre-emption  (1)  (2) 
See  Regulation  XXVI,  of  lyg^^  (2) 
Mesne  Profits. 
f\)  A  set-off  is  not  admissible  in  a  suit  for — 
which  is  not  a  suit  for  a  debt  within 
^  the  meaning  of  Section  121,  A<51 

VIII.  of  1859  ...   160 

(2)  A  decree  for  land  with  — ,  where  both 

were  held  by  defendant  as  shevait, 
is  not  a  decree  against  him  person- 
ally, but  as  shevait  . . .  202 

(3)  Claimable  from  persons  who  purchase 

from  one  who,  they  know,  has  no  le- 
gal right  to  sell,  with  full  notice  that 
the  vendor  was  only  trustee  for 
minor  sons  ...  219 

(4)  According  to  Clause  16,  Section    i, 

At\  XIV.  of  1859,  no  more  than  6 
years' mesneprolitscan  be  recovered  ib. 
Minors. 
(i)  Have  a  qualified  power  of  contracting, 
and  are  bound  by  a  contract  for 
necessaries  ...       2 

(2)  Not   competent   either  to  state  and 
settle  an  account  themselves  or  to 
authorize  another  to  do  it  for  them    ib. 
See  Joint  Hindoo  Family  (6) 
See  Limitation  (3)  (13)  (14)  (15)  (18) 
See  Onus  Probandi  (2) 
See  Regulation  XXVI,  of  ly^j. 

MiTAKSHARA. 

See  Full  Bench  Rulings  by  3  Judges  (i) 
See  Hindoo  Law  (2) 
See  Hindoo  Widow  (3)  (4) 
MiTHiLA.     See  Hindoo  Law  (3)  ^     • 

MONBY-DECREE. 

A  hokler  of  a  —  cannot  disturb  a  third 
Darty  who  holds  possession  under  a 
oond  fide  tiile,  without  a  regular 
action  ...   115 

Mortgage. 

(i)  What  mortgagee  should  do  to  enable  a 
Court  to  ascertain  the  amount  re- 
ceived by  h  i  m  wh  ile  i  n  possession ...     53 

(2)  If  a  mortgagor  in  possession  in  trust 
for  mortgagee  wilfully  defaults  and 
caused  the  property  to  be  sold  for 
arrears  of  Government  revenueand 
purchases  it  benamee^  he  is  liable  to 
be  punished  for  criminal  misappro- 
priation under  Section  405  of  the 
Penal  Code  ...  230 


Mortgage. — (Continued,) 

(3)  Ip  «L  suit  for  possession  of  mortga|^e& 

lands,  on  the  ground  of   havm£[ 
been  satisfied  from  the  usufruct, 
the  mortgagee  is  bounol  to  furnish* 
an  account  of  the  5oif4A<^f  proceeds 
while  he  was  in  possession 

(4)  When  a  purchaser  from  a  jnortgagee 

sues  a  dur-mokurureedar  for  th^ 
cancellation  of  his  mokururee  lease 
granted  without  authority  by  the 
mortgagor,  it  is  competent  to  the 
defendant  to  contest  the  bond  fide 
character  of  the  —  although  it  wa^ 
admitted  by  the  mortgagor  in  a  for- 
mer suit  brought  by  the  mortgagee 
for  possession 
See  Limitation  (21) 

MURJADA. 

No  suit  lies  to  enforce  payment  of  — 
(respect-money)  alleged  to  be  a 
customary  payment  by  persons  of 
the  Kas.sary  caste  having  marriage- 
ceremonies  or  ^/tra^^in  their  houses 

N. 

Neighbours.    See  Rights  (i) 
Notice. 

When  bills  on  ryots  have  been  assign- 
ed in  satisfaction  of  a  debt,  and 
accepted  by  the  ryots,  the  creditor 
is  bound  to  give  the  debtor  —  of 
non-payment  within  a  reasonable 
time 
See  Interest  (3) 

O. 

Objection. 

(!)  What  question  arises  when  an  —  takes 
the  shape  of  a  suit  under  Section 
230,  Act  VIII.  of  1859 

(2)  An  objector  may  be  entitled  to  hold  as 
dur-putneedar,  and  yet  not  be  en- 
titlea  to  khas  possession 
Onus  Probandi. 

(i)  Wheresurroundingcircumstancessug- 
gest  that  an  encumbrance  has  been 
executed  in  contemplation  of  an 
impending  sale,  or  m  fraud  of  a 
possible  purchaser 

(2)  Where  it  is  alleged  that  a  deed  of 

compromise  was  beneficial  to  a 
minor  in  a  transaction  involving  a 
surrender  of  the  minor's  title  in  a 
large  estate  for  a  very  inadequate 
maintenance  and  herwaivor  of  the 
rights  of  appeal  and  cross-appeil 
as  to  portions  of  the  property     ... 

(3)  Conduct  which  defeats  an  ordinary  pre- 

sumption and  shifts  the  — ,  does  not 
necessarily  invalidate  all  the  evi- 
dence which  is  offered  in  proof  ... 

(4)  Where  the  a<5l  of  a  Collector,  in  exer- 

cise of  his  lawful  functions,  is  im- 
pugned as  done  without  jurisdic- 
tion 

^        d 
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XI 


fcius  Probandi. — (Continued,) 
^5) incases  of  alleged  separate  acquU 
^     sitions  by  a   member  of   an   uVi- 

divided  lamily  possessed  of  joint 
*       estate  •  ...     82 

(6)   In  a  suit  to  recover  possession  of  land 

which  plaintiff  admittedly  held  as 

lakherajdar  up  to  the  time  of  dis- 
»  •  possession  by  defendant  who 
I  pleads  that  the  lakheraj  was  created 

I  subsequent  to  1790,  and  that  the 

land  is  part  of  his  mdl  land         ...     91 
^7)   In  a  suit  by  Government  to  establish 
•        it»right  and  title  to  a.julkur  where 

defendant  pleads  limitation         ...   115 

(8)  in  a  suit  for  t>artition  of  joint  family 

property,  ^n  which  the  defendant 
pleads  that  a  partition  has  already 
t^en  place  ...   121 

(9)  I  n  a  suit  by  Government  againstGhdt- 

wals  where  possession  is  found  to 
have  been  **  for  a  very  long  time," 
though  defendants  have  failed  to 
prove  it  to  have  been  in  excess  of 
60  years  ...   136 

[10)  Where  a  lakherajdar  sues  for  posses- 
sion of  land  of  which  he  has  been 
dispossessed  by  the  present  putnee- 
dar,  and  which  is  situated  in  a  vil- 
lage whereof  plaintiff  had  been  put- 
needar  ...   148 

11)  In  a  suit  by  an  alleged  purchaser  of 
^  original  proprietor's  equity  of.  re- 
demption to  establish  his  right  to 
redeem  against  a  subsequent  pur- 
chaser 01  the  same  proprietary 
rights  ...   163 

(12)  In  a  suit  to  recover  income  tax  paid 

by  a  co-sharer  whom  the  Lower 
Court  found  to  be  defendant's  ma- 
'  nager,  and  held  not  to  be  entitled  to 

sue  for  the  income  tax  without  ren- 
dering accounts.  The  mere  fact  of 
defendant's  having  employed 
others  to  collect  the  rents  of  her 
share  did  not  prove  that  plaintiff 
had  ceased  to  hold  possession  there- 
of as  manager  or  shift  the  —      ...   168 

(13)  Where  a  party  alleges  that  he  still 

holds  possession  and  denies  the  fact 
of  an  ejectment  supported  by  docu- 
ments issued  by  and  filed  in  the 
Court  ...  180 

(14)  Whether  plaintiff's  superior  tenure  is 

admitted  over  the  whole  or  only  a 
part  of  defendant's  under-tenure, 
and  whether  the  existence,  over  a 
paitof  that  under-tenure,of  tenures 
mdepen  dent  of  the  plain  tiff's  under- 
tenure  is  pleaded,  the  onus  is  on  the 
defendant  to  prove  that  he  has  col- 
lected rent  direct  from  the  ryot  in 
possession  ...   185 

(15)  Where  a  defendant  in  a  bond-suit  de- 
nies the  receipt  of  the  consideration 
either  in  whole  or  in  part  ...  203 


Onus 

(16) 

(17) 
(18) 


(•9) 


Probandi. — (Continued.) 
Where  a  party  admits  that  a  family 
was  joint ;  bu4  sets  up  a  partition    214 


In 


218 


232 


(20) 


(21) 
(22) 


(23) 


a  suit  to  recover  possession      •  ... 

Where  a  zemindar  m  possession  has 
made  out  a  priyndfaQie  case,  and  a 
judgment-creditor  attaches  a  ryot's 
deserted  homestead 

In  a  suit  for  confirmation  of  possession 
and  declaration  of  title  (the  princi- 
pal defendants  ad m  i  tti  ne  plai  nt iff  s' 
possession  and  title),  m  which  a 
vendee  from  such  defendants  inter- 
venes and  claims  the  property  on 
the  allegation  of  being  in  possession  233 

Where  plaintiff  alleges  that  certain 
tanks  had  been  in  his  possession  as 
Khamar  property,   and   that   de-  • 
fendant  wrongfully  seized  them  and 
sold  their  produce  ...  245 

in  a  suit  for  possession  of  lands     ...  24^^ 

In  a  suit  for  the  surplus  sale-proceeds 
of  the  property  of  a  Hindoo  family 
alleged  to  be  joint  where  there  has 
been  separate  messing  by  Hindoos 
living  in  the  san^e  enclosure  and 
with  no  apparent  separate  incomes  251 
Where  a  member  of  a  joint  Hindoo 
family  alleges  separate  acquisition 
by  means  of  a  special  gift  ...  278 

See    Full     Bench    Rulings     by     5 
Judges  (5) 


P. 

Partition.    See  Butwara, 

See  Co-partners. 
Plaint. 

A  —  bad  on  the  face  of  it  is  inadmis- 
sible, and  it  should  not  be  amended 
after  the  issues  are  fixed  ...  234 

Plbadbrs.    See  Fees. 

See  Vakeel. 
Possession. 
(i)  A  suit  for  possession  andjiesne-pro- 
fits   in  which   defendants  do   not 
allege  possession  for  12  years,  but 
stand  on  their  title,  cannot  be  dis- 
missed on  the  ground  that  plaintiffs' 
t     possession  and  dispossession  have 
not  been  specifically  shown         . . .  228 

(2)  A  party  who  has  been  in  —  more  than 

1 2  years  cannot  be  dispossessed  in 
execution  of  a  decree  to  which  he  is 
no  party  ...  261 

(3)  In  a  suit  to  recover  —  after  sudden  and 

recent  ejectment,  the  sole  question 
for  decision  is  the  right  to— ^  apart 
from  that  of  lakheraj  title  ...  269 

(4)  A  suit  for — will  not  lie  against  a  single 

shareholder  for  a  portion  of  a  joint 
estate  held  separately  under  an 
arrangement  acquiesced  in  by 
plaintiffs  and  the  other  sharehold- 
ers, nor  can  plaintiffs  let  to  a  ten- 
ant the  property  in  the  possession 
of  such  shareholders    .  ...  287 
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Possession. — (Continued,) 

See  Limitation  (25) 

See  Onus  ProbaAdi  (6)  (10)  (13)  (17)  (18) 
(19)  (20)  (21) 

See  Pottah  (2) 

See  Transfer, 
Pottah. 

(1)  A  prior  —  granted  by  an  ijaradar,  but 

ratified  by  the  zemindar  subse^ 
quenlly  to  his  grant  of  a  new  — 
to  another  party,  cannot  be 
questioned  by  such  other  party 
who,  however,. may  seek  his  remedy 
by  a  suit 

(2)  The  mere  production  of  a — ,  without 

proof  of  possession  under  it,  cannot 
avail 
•       See  Act  XIX.  of  1843, 
See  Registration, 
Pre-emption. 

•  (i)  Where  part  of  an  estate  is  sold  in 
execution /a  co-sharer  is,  according 
to  Mahomedan  Law,  entitled  to  the 
right  of  — 

(2)  According  to  Mahomedan  Law,  the 

claimant  for  —  must  first  make  the 
preliminary  declarations;  going  into 
his  house  to  get  the  money  before 
such  declaration  is  not  a  compli- 
ance with  the  law 

(3)  Qucere, — Whether    the    Hindoos    in 

Chittagong  have  adopted  the  Ma- 
homedan Law  of  — 

(4)  Under  what  circumstances  alone  the 

right  of  —  by  a  Mahomedan  as 
against  a  Hindoo  purchaser  can 
be  enforced  in  Tipperah 

(5)  Qucere, — Whether  the  Law  of  —  ex- 

tends to  transactions  as  between 
Hindoos  in  Jessore 
Presumption. 
(i)  Where  a  manager  of  a  joint  Hindoo 
family  re-purchases  benamee  pro- 
perty sold  for  arrears  of  revenue  154 
(2)  The  mefftion  of  a  tenure  in  a  jumma- 
bundee  prepared  seven  years  before 
the  Decennial  Settlement  affords — 
of  the  existence  of  the  tenure  twelve 
years  before  that  Settlement       ...  ¥52 
See  Joint  Hindoo  Family  (3) 
Privy  Council. 

When  the —  remits  a  case  directing 
certain  enquiries  by  Zillah  Court, 
the  objects  and  reasons  of  such 
enquiries  as  set  forth  in  the  judg- 
ment of  the  — ,  may  be  communi- 
cated to  Zilhih  Court 
See  Right  of  Action  (i) 
Procedure.     See  Witnesses  (3) 
Protest. 

Qucere, — Whether,  where  revenue  is 
paid  for  more  than  three  years, 
under  an  order  from  the  Commis- 
sioner of  Nagpore,  before  a  suit 
is  instituted  to  set  aside  the  order, 
such  payment  can  be  considered  to 
have  Dewn  under  —  ...    47 
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Purchaser.  ^ 

(i)  Jn  the  absence  of  reservation  or 
restriction,  a  —  of  a  fractions  of 
a  share  of  an  estate  acquires  a 
right  either  to  cultivate  on  the 
same  conditions  as  to  rents  as  his 
vendors,  or  to  a  share  of  the  rents 
just  as  he  would  from  any  ryot  of 
the  estate  "      ...   117 

(2)  The  —  of  a  decree  is  not  a  party  to 
the  suit  within  the  meaning  of 
Section  11  ...   215 

See  Bond  fide  (2) 
See  Mesne  Profits  (3)  •  <^ 

PUTNEE. 

A  bonus  paid  for  a — not  in  existence 
is  refundable,  thertf  being  an  entire 
failure  of  consideration  . . .   232 

PuTNEEDAR.     See  Sale  (9)  ^ 

R. 

Redemption.    See  Onus  Probandi  (11) 
Registration. 
A  registered  pottah  of  later  date  cannot 
claim  precedence  over  an  earlier 
pottah  though  unregistered         ...  "205 
See  Full  Bench  Rulings  by  5  fudges 
(2) 
Regulation  VHL  of  1793. 

Section  49.     See  Enhancement. 
Regulation  XV.  of  1793. 
(i)  Is  not  applicable  to  a  suit  instituted 
after  the  passing  of  Act  XXV^IH. 

of  1855  ...     5^ 

(2)  In  a  suit  for  possession  of  mortgaged 
property  on  the  ground  of  mort- 
gage-money having  been  satisfied, 
Section  11  should  guide  a  mort- 
gagee in  showing  the  Court  how 
much   he   received  while  in  pos- 
session ...     53 
Regulation  XXVI.  of  1793. 
(i)  Effect  of  Section  2  upon  the  term  of 
minority  of  proprietors  of  estates 
paying  revenue  to  Government ...       2 
(2)  Applies  to  proprietors  out  of,  as  well  as 
to  those  in,  possession,  and  is  not 
over-ridden    by   the   Mahomedan 
Law  with  reference  to  the  validity 
of  the  marriage-contract             ...       5 
Regulation  VII.  of  1799. 

See  Full  Bench  Rulings  by  5  Judges  (8) 
Regulation  II.  of  1805. 

Section  2.     See  Limitation  (8)  (12) 
Regulation  XVII.  of  1806.    See  Full  Bench 

Rulinsfs  by  5  Judges  (5) 
REGUL.ATION  XIX.  OF  18 14.  See Butwara{'^)  (4) 
Regulation  VIII.  of  1819.  See  Full  Bench 

Rulings  by  5  Judges  (8) 
Regulation  XL  of  1822.    See  Benamee  (3) 
Regulation  XL  of  1825.  See  Alluvial  Land  {2) 

Section  4.    See  Settlement, 
Religious  Endowment.  See  Jurisdiction  (10) 
Remand. 

Where  a  suit  was  dismissed  for  de- 
fault under  Section  170,  Act  VI 11. 
of  1859,  ^^^  Lower  Appehalc  Court 
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REMAr<o. — (Contin  ued.J 

may  —  the  case  for  consideration  »f 
•  the  other  evidence  ...  270 

$ee  Privy  Council. 
'Rent-free  LANr>s.    See  Sale  (8) 
Representative.    See  Appeal  (3) 
.  Res  Adjudicata. 

(i)  When  a  plaintiff  has  been  declared 
to  have  a  joint  rig^ht  in  a  Chundee 
Mundul  for  Poojdh  purposes,  he 
cannot  sue  again  for  a  declaration 
of  his  right  to  occupy  one-half  ...  90 
(2)  If  in  a  former  suit  against  a  party  and 
**  his  vendee,  in  which  an  intervenor 
was  made  a  defendant,  plaintiffs 
obtained  a  decree  with  a  reserva- 
tion of  intervenor's  rights,  the 
decree  was  not  a  —  in  the  present 
suit^by  a  purchaser  from  the  inter- 
venor against  the  said  vendee, 
the  reservation  being  a  mere  obiter 
dictum  ...  227 

See  Full  Bench  Rulings  by  j  fudges  (3) 
Rksumptipn. 

An  auction-purchaser  cannot  resume 
lands  held  under  an  alleged  lakheraj 
title,  which  had  been  unchal- 
lenged since  1793,  from  which  date 
possession  may  be  easily  carried 
back  beyond  ist  December  1790...  191 
See  Ghatwalee  (i)  (3)  (4) 
Rbvenus. 

(1)  How  Court  should  proceed  in  a  suit 
for  contribution  of  Government  — 
where  the  defendants  plead  that  the 
plaintiff  was  in  exclusive  posses- 
sion and  had  paid — out  of  it  before 
accounting  for  surplus  profits      ...     29 

(2)  Arrears  of  —  paid  by  a  mortgagee  in 
possession,  in  the  bond-JiaeDeWei 
that  he  had  rightful  interest  in  the 
property,  and  would  be  entitled  to 
recover  the  money  so  paid,  may  be 
recovered,  although  the  mortgagee 
should  fail  to  prove  the  debt  for 
which  the  property  had  been  mort- 
gaged ...   126 

Revenue  Certificates.    See  Timber. 

I    Re\  iew. 

(i)  An  order  granting  or  rejecting  a — of 
judgment  is  final  under  Section  378, 

(2)  Not  admissible,  of  a  judgment  passed 
on  a  compromise  ...  226 

(3)  A  MoonsiiT  cannot  grant  a  —  of  his 
predecessor's  judgment  on  per- 
sonal grounds  and  after  8  months' 
delay  ...   ib. 

See  full  Bench  Rulings  by  5  fudges 

(I)  (7) 
Right  of  Action. 
(I)  The  —  to  a  person  restored  to  pos- 
session under  a  decree  of  the  Privy 
i'  Council    does  not  accrue  before 

that  d^ree  ...  125 


Right  of  Action. — (Continued.) 
(2)  Quaere,  —  Whether  a  new  suit  will  lie 

upona  decree  pending  an  appeal  ..  277 
See  Full  Bench  Rulings  by  j  fudges 

See  Inheritance  (4) 
Right  of  Ownership.    See  Evidence  (16) 

Rights. 
(i)  A  person  cannot  be  allowed  to  main- 
tain a  wall  to  the  injury  of  his 
neighbour  ...  208 

(2)  The  first  and  greater  wrong-doer 
entitled  to  no  relief  even  though 
deprived  of  light  and  air  long 
enjoyed  ...    ib. 

See  Converts  (2) 

See  Ferry,  ^ 

See  Purchaser  (i) 

S. 

Sale. 

(i)  In  a  —  there  must  be  an  exchange  of 
property  for. property  or  for  money 
or  for  legal  appreciable  value     ...     20 

(2)  Where  rights  and  interests  are  sold  in 

execution  with  notice  of  claims  of 
previous  purchasers  of  a  portion 
thereof,  and  such  previous  pur- 
chasers are  afterwards  dispossess- 
ed by  the  heirs  of  original  owner, 
the  purchaser  in  execution  may  sue 
such  heirs  for  return  of  the  pro- 
perty recovered  by  them,  with 
mesne-profits  ...     30 

(3)  It  is  no  valid  ground  for  impeaching 

a  sale  otherwise  good,  to  say  that 
other  sales  which  apparently  might 
have  been  set  aside  had  been  con- 
ducted elsewhere  ...     39 

(4)  When  a  —  in  execution  is  set  aside,  no 

such  rights  and  interests  are  left 
to  the  purchaser  as  can  be  sold  on 
his  behalf  •»  ...     42 

(5)  Before  a  purchaser  at  a  —  in  execution 

of  a  share  of  a  specific  Mehal  in 
an  estate  is  entitled  to  possession 
^  and  to  Butwara  of  his  purchase,  its 
»•  nature  and  extent  must  be  clearly 
determined  and  defined  in  the 
Civil  Court  ...     49 

(b)  A  C'ourt  is  not  bound  to  consider  a 
deed  of  sale  to  be  one  of  absolute 
sale,  independently  of  the  view 
taken  by  the  parties  to  the  transac- 
tion ...   104 

(7)  The  non-delivery  of  a  registered  deed 

of  sale  to  the  purchaser  until  after 
the  erection  of  a  fresh  bond  in 
favor  of  a  third  party  will  not 
render  the  deed  inoperative,  or 
subject  the  purchaser  to  fresh  liens 
not  within  his  knowledge  ...   109 

(8)  When  the  rights  and  interests  of  the 

proprietor  of  a  resumed  revenue- 
paying  estate  are  sold,  (^e  released 
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Sale  . — (Co  ntinu  ed,) 

rent-free  lands  (herein  do  not  pass 

to  the  purchaser  ...   170 

(9)  Where  a  putnee  is  sold  for  default  on 

the  part  of  the  putneedar  in  paying 
his  rents,  a  dur-putneedar  who  has 
paid  his  rents  to  the  putneedar  for 
the  period  to  which  the  default  re- 
lates may  sue  fcr  damages  although 
himself  a  defaulter  for  a  later  period  201 

(10)  A  purchaser  at  a  —  for  arrears  of  rent 

has  a  preferential  title  over  a  pur- 
chaser at  a  prior  sale  in  execution 
of  a  civil  decree,  though  damages 
may  be  recovered  by  the  latter  on 
proof  of  collusion  and  fraud  ...  205 
(J  I)  A  suit  is  not  premature  when  brought 
by  the  guardian  of  minors  to  set 
aside  a  sale  made  by  an  adult  mem- 
m  ber  of  a  joint  Hindoo  family,  with- 

out the  consent  of  his  wards  ...  221 
(12)  Where  a  bill  of  sale,  though  signed 
and  registered,  has  not  been  deli- 
vered, and  no  part  of  the  purchase- 
money  has  been  paid,  the  vendor 
cannot  be  compelled  to  complete 
the  transfer  . . .  248 

See  Benamee  (3)  (4) 
See  Defaulters'. 
See.  Hindoo  Law  (3) 
See  yoint  Hindu  Family  (5) 
Set-off.    See  Mesne  Profits  (i) 
Settlement. 

A —  dol  includes  the  assets  of  the  set- 
tlement, but  not  the  reserved  rights 
of  the  State,  e.g.,  the  right  to  the 
julkur  of  navigable  rivers  ...   175 

Shevait.    See  Mesne  Profits  (2) 
Special  Appeal.    See  Appeal  (2)  (4)  (5)  (6) 
Splitting  of  Claim. 

(1)  A  suit  for  possession  of  land  and  re- 

versal of  an  Act  IV.  award,  and  a 
suit  for  damages  on  account  of  the 
materials  of  a  house  subsequentlv 
misappropriated,  are  distinct  both 
as  to  time  and  cause  of  action    ...    128 

(2)  Plea  of  —  or  abandonment  thereof, 

maintained  in  a  suit  for  alluvial^ 
land  «...  211 

See  Cause  of  Action  (2) 
See  Jurisdiction  (ii) 
Success  VON. 

Where  re-union  has  taken  place  among 
certain  members  of  a  Hindoo  family 
after  partition,  the  unassociated  or 
not  re-united  members  cannot  suc- 
ceed to  the  others  ...  249 
Summonses.  See  Witnesses  (i) 
SuRVhY  Award. 

A  purchaser  is  bound  by  a  —  passed 
against  the  persons  from  whom  he 
derived  his  title  ...  242 


Survey  Award. — (Continued.)  « 

^ee  Evidence  (12) 
See  Limitation  (20)  % 

Survey  Map.    See  Evidence  (4) 

T. 

Tainzas.     See  Timber. 

Tenancy.    See  Evidence  (8)  ^   ^ 

Timber. 

Where  tainsas  or  Revenue  certifi- 
cates have  been  granted  by  the  Con- 
servator of  Forests  to  the  owners  of 

— ,such cannot  be  parted  with 

to  third  parties  except  on  the  un^ 
derstandmg  that  it  was  burthened 
with  that  lien,  although  the  taineas 
were  unendorsed  ...   189 

Transfer 

Of  non-transferable  tenure  gives  ze- 
mindar no  right  to  possession  so 
long  as  the  rent  is  paid  by  record- 
ed tenant  or  heirs  ...   147 

Trusts. 

If  a  trustee  has  power  to  make  valid 
grants,  the  grantees  have  a  perfect- 
ly good  title  if  they  take  for  valu- 
able consideration  without  notice  of 
the  trust  ...  120 

See  Mahomedan  Law  (5) 

V. 

Vakeel.  ^ 

A  vakalatnamah  couched  in  general 
terms  suffices  prima  fa  cie  to  autho- 
rize a  —  on  behalf  gf  the  plaintiff  to 
withdraw  from  the  suit  ...     80 

Valuation.    See  Jurisdiction  (12) 

W. 

Widow.    See  Hindoo  Widow  (i) 

See  Mahomedan  Law  (6) 
Wills.  See  Mahomedan  Law  (7) 
Witnesses. 

(1)  A  Court  cannot  refuse  an  application 

for  summonses  for  —  at  any  time 
before  a  case  is  heard  ...   111 

(2)  A  Court  is  not  bound  on  the  mere 

statement  of  a  party  that  he  has 
more — ,  to  issue  a  warrant  for  their 
apprehension  ...  222 

(3)  On  an  application  to  enforce  the  at- 

tendance of  —  already  summoned, 
a  Court  is  bound  to  pass  some  de- 
finite order  ...    ib. 
Written  Statement. 

(1)  Under  the  Code  of  Civil  Procedure,  a 

plaintiff  cannot  filea — after  having 
seen  that  of  the  defendants  and  by 
way  of  rejoinder  thereto  ...     56 

(2)  Reasonable  time  to  be  allowed  to  de- 

fendant to  file  his  —  •••39 

See  Evidence  (6) 
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Abandohmbnt. 

When  rents  due  in  Azeemabad 
rupees  are  sued  for  in  (less  valu- 
able) Company's  rupees,  the  omis- 
sign  to  sue  for  the  difference  is 
an  -^  of  claim  under  Section  7,  Act 
Vni.  ofi859  ...    90 

Act  VI II.  of  1859.  ^^  ^^^^  0/ Civil  Procedure. 

Act  X.  OF  1859. 
(i)  Neither  Clause  6,  Section  23,  nor  Sec- 
tion 25,  applies  to  a  suit  for  reco- 
very of  possession  of  land  assigned 
over  for  a  term  of  years  as  security 
for  a  loan  ...       2 

(2)  Whatever  mav  be  the  legal  title  to  the 

property,  the  decision  under  Sec* 
tion  77  must  be  in  favor  of  the  per- 
son who  is  in  actual  and  bond  fide 
"^  receipt  of  the  rent  ...     26 

(3)  A  suit  lies  under  Clause  4,  Section  23, 

Act  X.  in  respect  of  a  joint  liability 
for  kisis  accruing  due  after  the 
purchase,  either  ^om  the  date  of 
the  sale  or  from  the  date  of  the 
confirmation  of  the  sale  ....    45 

(4)  What  is  the  proper  issue  in  the  De- 

puty Collector's  Court,  and  what 
the  proper  procedure  in  appeal  in 
a  case  under  Section  77,  where  a 
plaintiff  and  zemindar  claim  rent 
tor  the  same  land  from  the  same 
tenant  ...     56 

(5)  Under  what  circumstances  a  plaintiff 

need  not  be  summoned  under  Sec- 
tion 64  ...    65 

(6)  Section  143  will  not  apply  where  a 

distrainer  acts  without  the  author- 
ity of  the  superior  holder  ...    67 

(7)  A  party  who  may  fail  in  a  case  under 

Section  77  to  show  receipt  of  rent 
may  yet  have  a  good  right  and  title 
to  possession,    capable  of  being 
declared  by  a  suit  in  a  Civil  Court    85 
Section  4.    iee    Presumption. 
Seaion  6.    See  Oeeu^n^^y  (4) 
Section  15.    See  Enhancement  (2) 
Section  1 7,  Clause  I.  See  Enhancement  (i  i) 
Section  19.    5^^  Lease  (2) 
Section  23,  Clause  i.  Seejurisdictioniy] 
Section  23,  Clause  4.    See  Fisheries. 
Section  23,  Clause  6.    See  Jurisdiction 
(13)^20)  (21) 


Section  77. 
Section  77. 
Section  77. 
Section  77. 
Section  106. 
Section  108. 


Act  X,  ov  iS$Q,'^('ContinuedJ 

Section  24.    See  Agency  (2} 

Section  24.    See  jZrisaictton  (5)  (6)  (19) 

Section  24.    See  Title, 

Section  25.    See  Jurisdiction  (13)      • 

Section  32.    See  Limitation  (4) 

Section  33,    See  Agency  (3) 

Section  33.    See  Time, 

Section  64.    See  Appeal  (10) 

Section  77.    See  Appeal  (3)  (8)  (12)  (14) 
See  In  t erven  or. 
See  Jurisdiction  (9) 
See  Kubooleut, 
See  Limitation  (5)  (6)  (7) 
S^  Wrongs, 
See  Sale, 

Section  138.    See  Damages* 

Section  142.    See  Damages, 

Section  152.    See  Appeal  (7) 

Section  153.    See  Appeal  (3) 

Section  155.    See  Appeal  (11) 

Section  159*    See  Appeal  (4) 
Act  XIV,  OF  1859. 

Section  il.    See  Limitation  (l) 

Section  15,    See  Jurisdiction  (6) 
Act  VI.  (B.C.)  of  1862, 

Sections  9  and  10.    See  Appeal  (i) 

Section  13.    See  Appeal  (15) 

Section  20.    See  Jurisdiction  (10) 

Section  20,    See  Procedure  (2) 
Admission.    See  Default, 
Agency.  <* 

(1)  Section  24,  Act  X.,  does  not  apply  to 

suits  against  agents  involving  pure 
questions  of  title,  e.g,,  where  plaint- 
•  ^  iff  never  received  rent  or  was  ac- 
knowledged by  defendant  as  en- 
titled to  it,  and  defendant  never 
was  employed  by  him  or  acted  as 
his  agent  *       ...     15 

(2)  A  suit  for  accounts  and  papers  under 

Section  24,  Act  X.,  will  not  He 
against  an  agent  when  defendant 
was  not  employed  by  plaintiff,  and 
plaintiff  never  received  rent        ...     36 

(3)  The  suspension  of  agent  by  his  prin- 

cipal is  a  determination  of — within 
the  meaning  of  Section  33,  Act  X.    91 

Ambbn's  Rbforts.    See  Enhancement  (8) 

Affbal. 
(1)  An  "^  lies  to  the  fudge  front  the  de- 
cision of  a  Collector  in  matters  of 
survey  and  measurement  falling 
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46 


Appeal, — (Con  tinned,) 

within  Sections  9  and  10,  Act  VI. 
(B.C.)  of  1862 

(2)  No  —  lies  from  the  decision  of  a  Col- 

lector under  Section  i  i,Act  VI.  (B. 
C.)  of  1862 

(3)  No  —  lies  to  the  Judge  from  a  deci- 

sion of  a  Deputy  Collector  under 
Sections  153  and  77,  Act  X.,  in  a 
suit  for  rent  under  100  Rs.,  where 
a  third  party  intervenes,  and  the 
Deputy  Collector  decides  between 
him  and  plaintiff 

(4)  A  Collector's  judgment  in  —  is  final 

under  Section  159,  ActX.,  whether 
on  the  merits  or  on  a  preliminary 
objection 
K5)  No  —  lies  to  the  High  Court  from  an 
order  of  a  Collector  refusing  to  sell 
an  under-tenure  in  execution  of  a 
decree 

(6)  No  —  lies  to  the  High  Court  from  an 

order  of  a  Deputy  Collector  setting 
aside  an  order  of  sale  made  by  an 
Assistant  Collector 

(7)  The  —  from  an  order  of  a  Deputy  Col- 

lector must  be  presented  in  15 
days,  and  a  Collector  cannot  extend 
that  time  in  the  manner  provided 
in  Section  333,  Act  VIII.  of  1859 

(8)  In  a  case  under  Section  77,  Act  X., 

when  a  Deputy  Collector  wrongly 
goes  into  and  decides  questions  of 
title,  the  —  lies  to  the  Judge 

(9)  The  right  of  —  is  not  loss  to  a  plaintiff 

whose  suit  is  dismissed  for  default 
by  reason  of  non-appearance  as  a 
witness,  or  when  appellant  wants 
to  prove  that  he  should  not  have 
been  summoned 

(10)  The  prohibition,  under  Section  64, 

against  appeals,  applies  only  to 
cases  of  dismissal  before  settle- 
men^  of  issues  ...  ib. 

(11)  In  a  suit  for  rent  below  100  rupees 

involving  no  question  of  right  to 
enhance,  the  —  lies  to  the  Collector 
under  Section  155,  Act  X. 

(12)  An  intervenor  under  Section  77,  Act  ^ 

X.,  has  a  right  of  —  to  the  Judge  in 
a  suit  for  rent  under  100  rupees  in 
V^hich  a  question  of  title  is  deter- 
mined by  the  Deputy  Collector  ... 

(13)  An  —  does  not  lie  from  the  order  of  a 

Deputy  Collector  setting  aside  a 
sale  in  execution  under  Act  X.    ... 

(14)  A  Judge  has  not  jurisdiction  in  an  — 

from  the  decision  of  a  Deputy  Col- 
lector under  Section  77,  Act  A.,  for 
rent  below  100  Rs.  in  a  suit  involv- 
ing no  question  of  title 

(15)  An  —  lies  under  Section  13,  Act  VI. 

(B.C.)  of  1862,  from  an  order  re- 
jecting an  application  to  set  aside 
a  judgment  passed  ex  parte  against 
the  defendant 
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Appeal. — (Continued,)  ^ 

^See  jurisdiction  (il) 
See  Keview  (2)  t 

Arbitration. 

An  —  award  cannot  convert*into  a  simpfe 
debt  cognizable  by  a  Civil  Court  a 
claim  for  monies  collected  by  de- 
fendant as  Tehsildar.  Effect  of 
Section  327,  Act  VIII.  of  1859,  ift  * 
such  a  case  ...     13 


Cause  of  Action. 

(i)  A  claim  for  rent  in  respect  of  a  jun»* 
ma  which  has  become  divided  into 
2  shares  is  the  subject  of  one  suit, 
and  should  not  be  treated  as  two 
distinct  causes  of  action  ...       3 

(2)  The  principal  acquires  no  f^esh  — 
against  the  agent  from  the  date  on 
which  the  agent  admitted  his  debt, 
and  executed  an  agreement  to  pay  it    91 
See  Res  Adjudicata  (1) 
Cess. 

The  mere  payment  of  rent  including 
a  —  for  3  years  cannot  legalize 
such  —  when  not  specified  in  the 
contract  ...     86 

Claim.    See  Abandonment, 
Code  of  Civil  Procedure. 

Section  2.    See  Res  Adjudicata  (i) 
Section  7.     See  Abandonment, 
Section  161.     See  Limitation  {2^ 
Section  327.    See  Arbitration. 
Section  333.    See  Appeal  (7) 
Section  354.    See  Remand. 
Collector. 
(i)  Is  the  depositary  of  the  standard  pole 
.  of  eadi  pergunnah,  and  it  is  exclu- 
sively within  his  province  to  de- 
clare what  that  standard  is         ...     17 
(2)  Section  15  of  the  High  Court's  Act 
does  not  give  the  C^ourt  a  superin- 
tendence over  the  Collector's  Court    25 
See  Appeal  (i)  (2)  (4)  (5)  (?) 

Co-PARCENERY. 

The  receipt  of  one  co-parcener  on 
behalf  of  himself  and  others  cannot 
be  taken  as  a  recognition  of  joint 
possession  by  all  when  the  shares 
are  recognised  and  defined  as 
among  the  co-parceners,  and  each 
has  a  rieht  to  his  own  collections 
and  to  give  receipts  ...      7 

See  Ejectment  (4) 
Costs. 

How  awarded  when  special  appel- 
lant obtains  a  decree  on  a  point 
of  jurisdiction  which  was  not  raised 
in  the  Lower  Appellate  Court     ...    94 

D. 

Damages. 

On  account  of  neglect  of  distrainer 
where  to  be  sued  for,  and  how 
awardable  ^  ...     86 

f 


o 


INDSX  (act   X.  RULIKOS). 


XXI 


DECREE. 

A -—should  not  give  a  piaintiS  more 
,  than  he  claims  ...     59 

Default. 

I  n  a  case  o^  —  where  a  defendant  ad- 
mits liability,  the  case  should  be 
decided  according  to  defendant's 
admission  ...     65 

DrPLTY  Collector.    See  Appeal  (3)  (6)  (7)  (8) 

(II)  (13) 

See  Registration, 

E. 
Ejectment.  n 

(1)  A  suit  for  —  ^oes  not  lie  before  the  end 

of  the  Bengal  year  ...     45 

(2)  How  and  under  what  circumstances 

a  party  ejected  by  a  landlord  may 
sue  ...     46 

(3)  A  plaintiff  ousted  by  the  real  defend- 

ant is  not  barred  from  suing  in 
the  Civil  Court  until  the  real  de- 
fendant and  the  zemindar  defend- 
ant  settle   any   dispute    betMi^en 
them  by  a  suit  under  Act  X.      ...     52 
<4)  A  lessee  of  only  one  of  several  co- 
parceners cannot  be  legally  ejected 
by  any  of  the  others  as  a  trespasser    93 
See  Waivor, 
Enhancement. 

(1)  The  mother  of  an  infant  shebait  (or 

trustee)  can  sue  to  enhance  the 
rent  of  land  held  under  a  mokur- 
Yuree  pottah  granted  by  a  former 
shebait  whose  power  to  grant  such 
a  lease  is  disputed  ...       i 

(2)  A  putneedar  is  protected  from — under 

Section  15,  ActX.,  notwithstanding 
a  decree  passed  before  that  Act  by 
which  zemindar  was  declared  en- 
titled to  enhance,  the  latter  having 
omitted  to  take  any  effectual  steps 
before  that  Act  to  vary  the  rent 
since  the  Decennial  Settlement  ...     10 

(3)  Wherea  tenant's  title  to  a  mokurruree 

tenure  is  established  under  a  judi- 
cial decree  of  1792,  his  having  been 
at  some  time  forced  to  pay  a  larger 
rent  than  was  due  will  not  render 
him  liable  to  enhanced  rent  for 
ever  ...     32 

(4)  A  lease  granted  for  building  purposes 

by  alife-tenant  cannot  protect  the 
lessee  from — by  a  party  succeeding 
the  life-tenant  ...     33 

(5)  In  a  suit  for  —  the  rent  demanded  must 

be  proved  to  be  fair  and  equitable, 
even  if  the  tenant  has  no  rights 
of  occupancy  ...     41 

ify  Some  prima  facie  proof  is  necessary 
to  bar  a  plainti^  in  a  suit  for  en- 
hanced rent  where  defendant  ad- 
mits a  tenancy  for  one  part  of  the 
claim,  but  alleges  a  rent-free  hold- 
ing for  the  other  ...     48 

(7)  A  ryot's  omission  to  object  to  the  fair- 
ness <jf  the  rates  when  contesting 
notice  of  —  does  not  preclude  him 


Enhancement. — (Continued,) 

from  raising  that  objection  in  a 
subsecjuent  suit  ...     51 

(8)  What  weight  should  be  attached  in  a 

suit  for  —  to  an  Ameen's  report  as 
to  neighbouring  rates,  and  what 
course  should  be  pursued  by  the 
Court  if  such  report  is  not  accept- 
ed as  proof  ...     54 

(9)  In  a  suit  for  a  kubooleut  at  enhanced 

rents,  where  the  rents  of  the  ad- 
jacent lands  have  already  been 
adjusted,  the  —  will  depend  on  the 
rates  paid  by  those  lands  supposing 
them  to  be  of  the  same  kind     >  ...     57 

(10)  In  a  suit  for  a  kubooleut  at  enhanced 

rates,  where  the  defence  is  that  the 
tenure  is  kaemee^  the  Court  should 
decide  the  question  of  liability 
before  going  into  that  of  rates    ...     59 

(11)  Is   not  restricted,    under  Clause  i, 

Section  17,  Act  X.,  to  the  rates  of 
the  pergunnah  or  village,  but  is  to 
be  according  to  the  rates  prevail- 
ing in  the  places  adjacent  ...     70 

(12)  A  mourosee  pottah  in  which  the  rent 
is  not  fixed  as  invariable  does  not 
protect  a  ryot  from —  ...     80 

See  Notice  (i) 

See  Onus  Probandi  (3) 

See  Pottah  (2) 

See  Presumption  (2) 

See  Purchaser  (i> 

Estoppel. 

A  decree  in  a  resumption-suit  estops 
only  the  parties  to  that  suit  and 
those  claiming  under  them  ...     82 

See  Enhancement  (7) 

Evidence. 

(I)  When  the  payment  of  rent  is  not  a 
matter  directly  in  dispute,  and 
dakhilas  are  produced  by  the  ryot 
to  show  that  he  is  entitled  to  the 
presumption  mentioned  in  Section 
4,  Act  X.,  if  landlord  does  not 
deny  them,  he  is  legally  presumed 
to  admit  them  ...     53 

('4  1^  the  production  of — ,  parties  must 
be  guided  by  the  issues  fixed  by 
the  Court  and  not  by  the  pleadings    72 

(3)  A  mere  alteration  in  the  rate  o^rent 

will  not  prove  variation,  unless 
tenant  submitted  to,  or  paid,  the 
enhanced  rate  ...     83 

(4)  Zemindar's  papers  filed  or  attested  by 

gomastahs  do  not  prove  variation 
of  rent  unless  it  can  be  shown  that 
the  ryot  has  paid  at  a  varying  rate    «6. 

(5)  In  suits  for  enhancement,  the  ryot's 

oath  is  not  generally  sufficient  to 
prove  payment  at  a  uniform  rate 
tor  twenty  years ;  independent  evi- 
dence is  required  ...     89 

See  Enhancement  (6)  (8) 

See  Onus  Probandi  (i) 
Execution.    See  Appeals  (5)  (5)  (13) 
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INDUX  (ACt  x;  toUNM), 


P. 
FiSHfeRIBS. 

Suits  for  rents  for  —  are  provided  for 
by  Clause  4,  Section  23,  Act  X.  . . .     92 
Fraudulent  Sale.    See  Full  Bench  Rul- 

ings  by  5  Judges  (i)  (2) 
Full  Bench  Rulings. 

(By  five  'fudges.) 
(i)  A  suit  lies  in  a  Civil  Court  to  set  aside 
a  sale  in  execution  of  a  decree 
fraudulently  obtained  in  a  Revenue 
Court  under  Act  X,  of  1859       ...     20 

(2)  If  a  sale  of  A^s  tenure  is  made  fraudu- 

lently under  a  decree  of  the  Re- 
venue  Court  for  arrears  of  rent 
against  B,  the  Civil  Courts  have 
^  jurisdiction  to  set  aside  the  sale, 

and  to  restore  A  to  his  rights      ...     22 

(3)  When  a  suit  is  brought   in  a  Civil 

Court  (under  Section  77  of  Act  X. 
of  1859)  to  establish  a  title  against 
which  an  adverse  decision  has  been 
passed  on  appeal  from  an  order  of 
a  Collector  or  Deputy  Collector, 
the  period  of  limitation  for  a  suit 
in  the  Civil  Court  runs  from  the 
date  of  decision  on  the  appeal^  and 
not  from  the  original  orcfer  of  the 
Collector  or  Deputy  Collector    ...     23 

H. 

High  Court's  Act.    See  Collector  (2) 
HowALA.    See  jurisdiction  (20) 

I. 
Ijara.    See  Purchaser  (2) 
Intervenor. 

In  a  suit  for  rent,  the  mere  failure  of  an— 
under  Section  77  to  establish  his 
claim  does  not  entitle  plaintiff  to  a 
decree  . . ,     26 

See  Act  X.  of  iS^g  (7) 
See  Appeal  (12) 
See  Kiiffooleut. 

,  J- 

JURISDICTION. 

(i)  In  a  suit  for  recovery  of  possession  of 
a  land  assigned  over  tor  a  term  of** 
years  as  security  for  a  loan         ...       2 

(2)  In  questions  of  right  to  receive  or 

^vithhold  rent,  &c.  3 

(3)  Distinction  in  the  — conferred  on  Col- 

lectors by  Act  X.  and  thatconferred 
on  them  by  the  Regulations       ...     f*. 

(4)  In  a  suit  by  a  tenant  to  establish  his 

mokurruree  right,  after  a  decree 
has  been  j^iven  by  the  Collector  in 
favor  of  his  landlord  in  a  suit  for 
enhanced  rent  ...     ,A. 

(5)  In  a  suit  for  monies  received  and  not 

accounted  for  by  defendant  during 
his  agency  as  Tehsildar,  when  the 
agency  determined  prior  to  the  in- 
stitution of  the  suit  ...     13 

(6)  Where  a  tenant  sues  to  recover  pos- 

scssion'^f  rom  the  party  to  whom  she 


m 


Jurisdiction. — (Continued.)  * 

I     pays  rent.    Effect  of  Section  *i5, 
Act  XIV.  of  1859,  in  such  a  ccse     14 

(7)  Suits  may  be  brought  under  Clause  I, 

Section  23,  Act  X.,  af  ainst  parties 
other  than  mere  ryots  in  the  ordi- 
nary sense  of  that  term  ...     ig 

(8)  In  a  suit  for  enhancement  of  julk^r  ' 

rents  .^,  "20 

(9)  A  decree  of  the  High  Court  deciding 

that  a  party  may  sue  a  farmer  from 
whom  he  has  obtained  a  kubooleut, 
and  barring  a  third  party's  claim, 
does  not  affect  the  —  of  the  Reve- 
nue Courts  to  enquire  who  Is  in  re- 
ceipt of  the  rent  and  entitled  to  a 
decree  under  Section  77,  Act  X. . . .     25 

(10)  A  suit  to  recover  rents  of  lands  situ- 
ated in  various  sub-divisidhs  of  a 
district  must  be  brought  in  sub- 
divisions in  which  the  greater  part 
^  of  the  land  is  situated  ...     29 

(I  I)  A  Collector's  decree  which  is  right  on 
the  merits  cannot  be  set  aside  in 
appeal  hierely  because  of  an  irre- 
gularity in  the  exercise  of  the  — 
which  he  had  in  the  case  ...    iB, 

(12)  In  a  suit  for  rents  due,  for  which  a 

dur-putneedar  in  his  kuboolettt  co- 
venanted to  be  liable  to  the  zemin- 
dar  in  addition  to  the  yeariy  rents    26 

(13)  A  party  aggrieved  by  an  order  of  a 

Deputy  Colhector  passed  under  Sec- 
tion 25,  Act  X.,  may  sue  under 
Clause  6,  Section  23,  whether  eject- 
ed directly  or  indirectly  by  land- 
lord .^ 

(14)  Where  a  party  in  possession  has  beeii 

ejected  by  a  ryot  on  the  strength  of 
a  pottah  collusively  granted  by  the 
zemindar  ce 

(15)  In  a  suit  to  recover  possession  of  land 

with  a  hut  upon  it  ^q 

{16)  Where  a  distrainer  acts  without  the 

/    .  „,^*"'*^°r^y  of  the  superior  holder...    67 

(17)  Where  the  distrainer  is  the  agent  of 

a  person  between  whom  and  the 
defaulting  tenant  the  relation  of 
landlord  and  tenant  does  not  sub- 
sist j-^ 

(18)  Where  a  lease  has  been  granted  to  a 

creditor  towards  liquidation  of  his 
claim,  on  condition  that  he  pays 
the  lessor's  rents  to  the  landferd, 
and  he  failing  to  pay  the  lessor  is 
obliged  to  pay  the  rents,  and  then 
sues  the  lessor  for  the  rents  so  paid  72 
{19)  In  a  suit  by  a  zemindar  to  recover"^ 
money  received  by  his  agent  in 
collection  of  rents,  where  agent  re- 
ceived  special  directions  for  the 
disposal  of  the  money,  but  misap- 
propriated it  f       -g 

(20)  The  mere  incidental  and  descriptive 
mention  of  such  tenurei  as  Howa- 
la  and  Neem  Howala  does  not 
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JlfRlSQiCTiON. — (Continued,) 

transfer  the — from  the  Civil  to  l|ie 
#   Revenue  Courts,  under  CUiuse  6, 
Section  23,  Act  X.,  in  cases  of  tres- 
*      pass  ariti  the  like  ...     81 

(31)  A  plaint  was  held  to  disclose  no 
cau<;e  of  action  under  Clause  6, 
Section  23,  Act  X.,  because  plaint- 
•  *  iffs  were  persons  holding  over  after 
expiry  ot  lease  and  consequently 
mere  trespassers  ...     95 

See  Full  Bench  Rulings  by  5  Judges 

(0  (2) 

K. 

KUBOOLBUT. 

In  a  suit  for  a  —  the  decree  of  a  Civil 
Court  adjudging  the  land  to  plaint- 
iff cannot  extinguish  the  right  of 
ai^intervenor,  not  a  party  to  the 
decree,  under  Section  77,  Act  X.       x 

See  Enhancement  (9)  (10) 

L. 
Lbasb. 
(i)  What  the  remedy  is  when  a  creditor 
holding  a  lease  from  his  debtor 
towards  liquidation  of  his  claim,  on 
condition  of  paying  lessor's  rents 
to  the  landlord,  fails  to  pay  such 
rents,  and  lessor  is  obliged  to  pay 
them  ...     72 

(2)  A  ryot  who  has  taken  a  —  in  writing 

'for  a  fixed  term  cannot,  under 
Section  19,  Act  X.,  throw  it  up 
during  its  currency  ...     81 

See  Enhancement  (4) 
See  Poitah, 
See  Rent  (4) 
Limitation. 
(1)  No  deduction  is  allowable  on  acc6unt 
of  legal  disability  in  computing  the 
period  of  —  prescribed  by  Act  X. 
with  regard  to  rents  ...     41 

{%)  Under  Section  161,  Act  X.,  read  with 
Section  333,  Act  VIII.,  it  is  in  the 
discretion  of  a  Judge  to  allow  an 
appellant  a  deduction  for  the  time 
the  appeal  was  before  a  Court 
without  jurisdiction  ...     44 

(3)  In  computing  the  period  of  limitation 

as  to  suits  under  Act  X.,  no  deduc- 
tion is  allowed  for  pendency  of  a 
suit  in  a  Court  without  jurisdiction    ib. 

(4)  The  dismissal  of  a  former  suit  to  con- 

test a  notice  of  enhancement  on  the 
ground  of  protection  as  a  mokur-  ^ 
rureedar  holding  under  a  pottah  is 
sufficient  to  take  a  present  suit  for 
arrears  of  rent  at  the  enhanced 
rate  oiit  of  the  operation  of  the 
proviso  in  Section  32,  Act  X.      ...     51 

(5)  Under  Section  77,  Act  X., — bars  a  suit 

within  the  competency  of  a  Re- 
venue Court  to  decide,  but  not 
suits  on  matters  of  general  pro* 
prietay  title  ...     85 
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Limitation. — (Continued,) 

(6)  How  applied  in  a  suit  on  his  general 

title  by  a  person   whose  right  to 
rent  has  been  refused  under  Sec-   » 
lion  77,  Act  X.  ...     88 

(7)  How  applied  in  a  suit   to  recover 

possession  founded  upon  title,  by 
a  person  against  whom  a  decision 
of  the   Revenue  Court  has  been  > 
passed  under  Section  77,  Act  X. ...     92 

See  Cause  of  Action  (2) 

See  Full  Bench  Rulings  by  5  Judges 

(3) 
Litigation.  / 

A  test,  but  not  the  sole  proof,  of  the 

existence  of  a  custom  ...    42 

M. 
Mbasurbmbnt. 

The  abandonment  to  a  grantee  of  all 
rights  of  measurement  as  against 
the  ryots,  with  a  view  to  resump- 
tion, does  not' restrain  the  right  of 
measurement  of  the  talook  itself 
as  against  the  grantee,  under  Act 
VI.  (B.  C.)  of  1862  ...    47 

MoKURRUREE  RiGHTS.  See  Jurisdiction  {^) 
MouROSEB  Pottah.  See  Enhancement  (12) 

N. 

Neem  Ousut  HowaLa,    See  Onus  Pro* 
bandi  (6) 

NoTICR. 

(i)  Where  a  suit  is  dismissed  on  a  preli- 
minary objection  to  the  sufficiency 
of  a  —  of  enhancement,  the  Court 
should  not  go  on  and  decidp  a 
question  of  title  ...     14 

(2)  Due  and  reasonable  time  should  be 
given  for  the  service  of  —  on  de- 
fendants ...    39 

o. 

Occupancy. 

(1)  No  right  of — arises  under ^  pottah 

limiting  the  period  for  which  the 
land  is  to  be  held  ...     17 

(2)  Where  a  zemindar  has  dealt  with  a 

defendant  as  a  ryot  having  a  right 
*  •  oi  — ,  the  failure  of  the  ryot  in  a 
former  suit  to  establish  a  higher 
position  cannot  deprive  him  of  the 
status  attributed  to  him  by  tlte  ze« 
mindar  ...     51 

(3)  Where  a  zemindar  consents  to  the 

transfer  of  a  tenure  from  one  ryot 
to  another,  the  right  of — dates  from 
the  time  of  the  first  holder  ...     55 

(4)  The  holder  of  a  ryottee  jote  has  a 

clear  right  of  —  against  the  pur- 
chaser of  a  put  nee  talook  fifteen 
years  after  his  purchase  ...    63 

(5)  A  ryot  who  holds  for  more  than 
twelve  years  under  pottahs  grant- 
ed only  for  terms  of  years  has  no 
richt  of  —  •••    80 

S$§T$naHU  ^ 
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Onus  Probanoi. 

(i)  As  to  the  genuineness  of  a  document 

of  recent  date  produced  in  Court     12 

(2>  In  a  suit  for  enhanced  rent  where 
plaintiff  alleges  that  defendant 
abandoned  a  mekurruree  tenure 
established  by  him,  and  accepted  a 
variable  tenure  ...     32 

(3)  Where  a  landlord  suing  for  enhanced 

rent  is  met  by  the  allegation  that 
certain  plots  of  land  never  paid  any 
rent  at  all  ...     37 

(4)  Where  a  defendant  does  not  allege  the 

plaintiff's    knowledge    as   to  the 

amount  of  the  reductions  claimed, 

and  the  plaintifiF  sufficiently  admits 

.  the  class  and  description   of  the 

deductions  ...     65 

(5)  Where  a  debtor  pleads  tender  of  pay- 

ment as  a  ground  for  not  being 
charged  interest  ...     69 

(6)  In  a  suit  to  set  aside  a  Neem  Ousut 

Howala  sub-tenure,  on  the  specific 
ground  of  its  temporary  and  extra- 
ordinary character,  where  defend- 
ant is  in  possession  under  a  decision 
under  Clause  6,  Section  23,  Act  X.    72 

Plaint.  •S'^*  Procedure* 
PotE.  See  Collector  (i) 
Possession.    See  Rent  (i) 

POTTAH, 

(i)  Although  a  —  may  not  contain  words 
specifying  a  right  of  re-entry,  it 
must  be  reasonably  construed ;  and, 
if  such  words  exist,  effect  must  be 
given  to  them  ...     17 

(2)  To  maintain  a  suit  for  enhanced  rents, 
the  previous  tender  of  a  —  is  not 
necessary  ...     gs 

See  Occupancy  (i)  (5) 
See  Tenant. 
Prbsumptk^. 

(i)  To  entitle  a  defendant  to  the — under 
Section  4,  Act  X.,  he  must  prove 
that  he  has  paid  a  uniform  Jixed 
rent  for  20  years  .       12 

(2)  A  ryot  is  not  deprived  of  his  rigfft  to 

plead  the  —  allowed  by  Section  4, 

Act  X.,  by  the  fact  that  thezemin- 

•dar  suing  for  enhancement  is  an 

auction-purchaser  at  a  sale  for  ar- 
rears of  revenue  ...     16 

(3)  A  ryot  is  not  deprived  of  the  benefit 

of  the— under  Section  4,  Act  X.,  by 

jtheconsolidation  of  several  tenures    53 

(4)  The  fact  of  uniform  rent  having  been 

continuously  paid  for  a  long  time 
entitles  a  ryot  to  the  benefit  of 
Section  4,  Act  X.,  although  he  may 
not  have  stated  in  so  many  wordb 
that  the  tenure  existed  from  the 
Decennial  Settlement  ...     ib. 

(5>-  In  cases  of  saleable  temires,  the  period 
of  po96ession  by  ryot^s  vendor  is 
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Presumption. — (Continued,)  .  ^ 

i    included  in  the  twenty  years  men- 
tioned in  Section  4,  Act  X.        '^..     53 

(6)  Under  Section  4,  Act  X.,Jiow  affecte<} 

by  the  discovery,  amongtitle-deeds^ 
of  a  pottah  dated  1167,  of  the 
genuineness  of  which  the  ryot  had 
no  means  of  judging  .^    56 

(7)  Twenty  years'  payment  of  rent  pre- 

vious to  suit  must  be  proved  before 
the  ryot  can  have  the  benefit  of 
the  —  contemplated  by  Section  4, 
Act  X.  ...     70 

(8)  Before  the  —  of  having  held  at  thft 

same  rent  from  the  Permanent 
Settlement  can  arise,  uniform  pay- 
ment of  rent  must  be  proved^  and 
r\oi  meveiy  presumed  ...     84 

(9)  Where  a   r}  ot   has   held  at  ^a  fixed 

rent  for  forty-five  years,  the  ab- 
sence of  the  specific  allegation  that 
he  held  at  a  fixed  rate  from  the 
Permanent  Settlement  does  not  de- 
prive him  of  the  benefit  of  Section 
4,  Act  X.,  if  he  claims  it  dibtinctly 
and  in  terms  ...     86 

See  Evidence  (i)  (5) 

Procedure. 
(i)  Where  the  allegation  in  the  plaint  is 
not  proved  by  the  contract  ad- 
duced, Court  should  not  dismiss 
the  suit,  but  find  how  much  is'due 
by  defendant,  and  in  respect  of 
what  premises  ...     62 

(2)  When  a  suit  is  instituted  before  the 
Collector  instead  of  before  a  Sub- 
division Court  under  Section  20, 
Act  VI.  (B.  C.)  of  1862,  the  plaint  : 
should  be  returned  with  a  view  to 
its  being  filed  in  the  proper  Court    87 

Proportion. 

The  rate  of  —  does  not  apply  where 
the  rents  of  adjacent  lands  of  the  r 
same    kind    have    already    been 
adjusted  ...    57 

Purchaser. 
(i)  The  —  of  a  zemindaree  with  notice  of 
an  allec^cd  mokurruree  tenure  is 
entitledfto  enquire  into  the  val^i- 
ity  of  such  mokurruree,  and  to  en- 
hance the  rents  if  the  mokurruree 
is  found  not  to  exist  ...    38 

(2)  The  —  of  an  ijara  who  has  been  for-v 
mally  put  mto  possession  after  a 
regular  contest,  is  liable  for  the 
rents,  whether  he  collects  them  or 
not  ...     58 

R. 

Receipts.    See  Co-parcenery, 
Re-entry.    See  Pottah  {i) 
Registration. 

The  order  of  a  Judge,  declaring  that 
a  tenure  was  not  transferable,  nul- 
lifies the  order  of  a  Deputy  Collec- 
tor under  Section  27,SAct  X.,  re- 
fa 


FfxGis^RATi  ON. — (Contin  ued,) 

quiring  the  transfer  to  be  tegfs- 
-  #   tered,  even  where  the  latter  was 
not  appealed  from  ...     42 

Regulation  VKI,  of  181 9.    See  Waivor. 
Rbhand. 

The  failure  of  a  party  to  take  ad- 
vantage of  a  postponement  for  the 
•  *  purpose  of  rendering  further  evi- 
dence cannot  give  him  a  right  to 
a — forsuch  evidence  to  which  with- 
out such  postponement  he  was  en- 
titled under  Section  354,  Act  VlII. 
•     of  1859  ■..       8 

Remedies.    See  Wrongs. 
Rent. 

(1)  Possession  from   Permanent  Settle- 

ment is  not  proof  of  payment  of 
ui^form  fixed  —  from  that  date  ...     12 

(2)  A  plamtiff  who,  after  attachment  of 

the  lands  of  a  tenant,  had  collected 
the  rents  due  by  a  sezawul,  would 
ordinarily  not  be  entitled  to  claim 
from  the  tenant  the  difference  be- 
tween the  collections  made  by  the 
sezawul  and  the  actual  rents       ...     40 

(3)  Or  a  kubooleut  cannot  be  obtained 

under  the  provisions  of  A(5l  X. 
where  there  is  a  primA  facie  hold- 
ing, unless  it  is  set  aside  in  some 
other  suit  ...     62 

(4)  Qucere. — Whether,  when  a  party  in 

'  possession,  under  a  lease  which 
provided  that  he  should  pay  rent 
for  certain  lands  after  holding 
them  rent-free  for  a  period  of 
twelve  years,  from  1852  to  1862, 
the  payment  to  commence  in  1863, 
is  sued  for  the  rent  of  1863,  he  can 
plead  that  he  had  not  twelve  years' 
rent-free  possession  ...     74 

(5)  As  lon^  as  a  r^ot  retains  possession 

of  any  portion  of  his  jote,  he  is 
liable  for  the  rent  of  the  whole    ...     78 

See  Cess. 

See  Enhancement, 

See  Fisheries, 

See  'jurisdiction  (2) 

See  Waivor, 

Ris  Adjudicata. 
(1)  Where  the  right  to  possession  as  evi- 
denced by  the  title  of  the  parties 
has  been  in  issue  in  a  case  under 
Act  X.,  the  same  right  as  between 
the  parties  under  their  several 
titles  cannot  be  questioned  in  a  suit 
in  a  Civil  Court,  which  is  barred 
under  Section  2,  Act  VIII.  of  1859  9 
(3)  A  decision  in  a  suit  under  A<51  X. 
against  defendants  as  tenants  will 
not  bar  a  suit  in  the  Civil  Court 
against  the  same  defendants  as 
vendees;  the  parties  being  acci- 
dentally the  same,  but  legally  dif- 
ferent with  different  rights  and  in- 
lerestJ  •••    tbm 
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Res  Adjudiqata. — (Continued J  .  . ,  •  ■ 
(3)  i?«^rtf.— 'Whether  the  dictum  of  a 
Revenue  Court  under  Adl  X.  with 
reference  to  the  bona  fides  or  other- 
wise of  a  pottah  is  in  any  way 
binding  on  a  Civil  Court  in  a  ^uit 
in  which  the  bona  fides  bf  the  pot- 
tah is  put  in  issue  ...    ^i 

Resumption.    See  Estoppel, 

Review. 

(1)  A  Deputy  Collector  rhay  entertain  an 

application  for  a  -^  of  a  judgment 

of  his  predecessor  ...     94 

(2)  When  a  plaintiff  Who  has  obtained  a 

decree  against  one  of  two  defend- 
ants api^eals  to  the  Judge  to  rh^ke 
the  other  jointly  liable,  the  decree 
may  be  reversed  in  the  meantime 
on  an  application  for  —  by  the  de- 
fendant against  whom  the  decree 
was  given  ...     ib^ 

Right  of  Suit. 

Where  a  joint  lease  has  been  given, 
a  co-sharer  is  not  competent  to 
sue  alone  for  his  undivided  share  of 
the  rent  ...     68 

See  Ejectment  (3) 
See  Suits, 
Rights.    See  Measurement, 

See  Occupancy  (1)  (2) 
See  Pottah  U) 


S. 


Sale. 


Where  a  decree-holder  is  only  a  shar- 
er in  a  joint  undivided  estate,  and 
the  property  sold  is  a  share  in  a 
Gantee  tenure,  the  sale  did  not 
take  place  under  Section  105,  Act 
X.,  but  under  Section  108,  under 
which  latter  Section  only  the  rights 
and  interests  of  a  defaulter  can 
pass  •••      7 

Statement.  • 

'  Reasonable  time  should  be  given  to 
a  defendant  to  file  his  written  — . . .    39 

Suit. 

^  When  an  ex-parte  decree  for  rent  has 
•  been  sold  by  the  decree-holder, 
there  is  no  rule  of  law  in  Bengal 
which  forbids  the  assignee  from 
carrying  on  the  suit  instead  ^f  the 
landlord  •..     5^ 

T. 

Tenant 

A* —  holding  over  a  number  of  years 
on  suffer  ince  without  pottah  is  a 
yearly  tenant  who  may  recover 
possession  if  ousted  without  notice ; 
but  if  he  hold  under  a  pottah  which 
has  expired,  he  may  be  turned  out 
early  the  following  year  without 
being  entitled  to  relief  ...     17 

See  Rent  (2) 

Tender  of  Payment.  See  Owjs  Probanat    (5) 


socvi 


Time. 
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Mode  of  computing^  —  for  commenc- 
ing a  suit,  on  the  ground  of  fraud 

'  in  the  accounts  of  an  agent  under 
Section  33,  Adl  X. 

See  Notice  (2) 

See  Statement, 
Title. 

Section  24,  A(fl  X.,  does  not  apply  to 
cases  in  which  pure  questions  of 
•—  are  involved 

See  Notice  (1) 

V. 

Variation.    See  Evidence  (3)  (4) 

W. 
Waivor. 

Fifteen  years*  receipt  of  rent  by  the 
purchaser  of  a  Putnee  Talook,  sold 


63 


15 


Waivor.— ^Cow/i««f  </ J  ^ 

I  for  arrears  of  rent  under  Regula- 
tion Vlll.  of  1819,  held  to  be  aft— 
of  his  right  to  evict  the  tenant  un- 
der Clause  2,  Sectioti  11  of  thJt 
Regulation  ...     63 

Witnesses. 

(1)  A  Judge's  discretion  in  not  comp^  ^ 

ling  the  attendance  of  —  named 
must  be  exercised  on  reasonable 
grounds  distinctly  stated  in  the 
judgment  ...       6 

(2)  Recusant  —  how  to    be   proceeded 

with  .*     49 

Wrongs. 

A  person  who  did  not  appear  as  a 
third  party  in  a  rent-suit  is  not 
debarred  from  all  remedy  under 
Section  106,  Act  X.,  if  he  has  been 
really  wronged  ...     5^ 
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T^BLE  OF  O^SES 

(ACT  X.  RULINGS). 


A. 

Allum  Chundcr  Shaha  vs.  Bhurut  Baboo... 
Ashootosh  Chuckerbutty  vs»  Banee  Madhub 

Mookerjee 
Ashnififoonissa  vs,  Umunjj  Mohun  Deb  Roy 
Aiiro  Alullick  vs.  Gungadhur  Banerjee    ... 

B. 

Barairo  vs,  Pellew 

Bare  Bibec  t*^»  Mahomed  Ali  Kazi 

Binode  Benaree  Mookerjee  vs.  Beer  Narain 

Roy 
Buroda  Kant  Roy  vs,  Banee  Madhub  Ghose 

C. 

Chunder  Kant  Chuckerbutty  vs.  Elias     ... 
Chunder  Kant  Sircar  vs,  Beerbul  Purama- 

nick 
Chundro  KuUa  Dossia  vs^  Dookheet  Ram 

Chung 
Chutter  Narain  Roy  vs.  Gopal  Lai  Tagore 

D. 

Dholee  Puramanick  vs,  Anund  Chunder 

Tola  pat  tur 
Dinonath  Bose  vs.  Kally  Coomar  Roy     . . . 
Dinonath  Panday  vs,  Roghoonath  Panday 
Doorga  Pershad  Ooss  Chowdhry  vs,  Kalee 

Kinkur  Roy 
OuleelMahomed  v^.MohimaChunderGhose 

F. 

Fukeer  Chund  Ayeh  vs,  Rukeemunissa  ... 

G. 

Ghvrullah  Mundul  vf .  Kishorenath  Koondoo 
Gobind  Chunder  Dutt  vs.  Huronath  Roy... 
Golam  Ahmed  vs.  Shamsoondur  Roy 
Gotam   Koodsee  Chowdhry  vs,  Kishoree 

Bewah 
Goluck  Chunder  Roy  vs.  Sandes 
Gooroo  Doss  Mundul  vs,  Durbaree 
Gopal  Mundul  vs,  Nobbo  Kishen  Mookerjee 
Gudadhur  Banerjee  vs.  Nund  Lai  Biswas 
Gungadhur  Sing  vs,  Bimola  Dossee        ... 

H. 

Hosseinee  Khanum  vs,  Rubbea  Khanum... 

Horo  Chunder  Goho  vs.  Dunn 

Hnro  Chunder  Mookerjee  vi.  Mohesh  Chun- 
der Dhopa 

Huromohun  Mookerjee  vs.  Kedamath  Doss 

Huromohun  Mookerjee  vs,  Lalun  Monee... 

Huronath  Roy  vs,  Kumola  Kant  Chucker- 
butty 

Huro  Pershad  Chowdry  vs,  Mothoor  Mohun 

Mundul 

f 


••• 


92 

34 
48 

57 


81 
92 

52 
35 

29 

78 

18 
95 


85 
23 
41 

88 
36 

50 


59 
10 

9 

46 

32 
86 

83 
54 
37 


14 
55 

89 
25 

42 

56 
35 


Huro  Soonduree  Debia  vs,  Amena  Begum 
Hurree  Mohun  Goohoo^5.  Anund  Chunder 
Mookerjee 

L 

Indoo  Bhoosun  Deb  Roy  vs,  Chunder  Coo- 
mar Roy 
Issur  Dutt  Chobey  vs.  Beckwith 

J. 

eeun  Lai  Jha  v.  Kaleenath  Jha 
eshan  Hossein  vs.  Narain  Doss 
hoomuck  Chowdry  vs,  Anderson 
uggessureeBoistobee  vs.  RajendurGangoly 
umeer  Mundul  v5.Mohima  Chunder  Ghose 
oykishen  Mookerjee  vs.  Kishen  Gurain  ... 

K. 

Kalee  Kishore  Pal  vs.  Monee  Ram  Sing... 
Kashee  Singh  vs,  Onraet  and  Grant 
Kazee  Khoda  Newaz  vs.  Nobo  Kishore  Raj 
Kebul  Kishen  Doss  vs,  Jaminee 
Kebul  Muhtoon  vs.  Sunn 00 
Khettermohun  Paul  vs.  Ramcoomar  Paul 
Kinee  Beebee  vs.  Rash  Monee  Debia 
Kishen  Coomar  Shaha  vs.  Jeebun  Sing  ... 
Kumur  Ali  vs,  Dhoya  Bibee 

L. 
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Laljee  Mul  vs,  Dhunput  Sing 
Lekhraj  Royvs,  Buckland  •.. 

Lokhenath  Thakoor  vs.  Sobanath  Misser... 
Luchmun  Suhae  Chowdry  vs,  Seami  Jha... 

M. 

Mahmooda  Bebee  vs.  Haradhui^  Khuleefa 
Mahomed  Sooduck  Golestan  vs.  Forbes  ... 
Mahtab  Chand  Bahadoor  vs,  Jodoo  Mohun 

Mitter 
Mjttunginee  Dossee  vs.  Haradhun  Doss  ... 
Mear9vf.  Doss  Monee  Dossia 
Meetoonjoy  Chowdry  vs.  Khetternath  Roy 
Modhoosoodun  Mojoomdar  vs,  Brojonatn 

Koond  Chowdry  • 

Modhoosoodun  Sircar  vs,  Umumath  Ghose 

N. 

Nawab  Nazim  of  Bengal  vs.  Mehdee  AH... 

Nawab  Nazim  of  Bengal  vs,  Puddo  Lochun 
Mundul 

Nazir  Ali  Khan  vs,  Bharut  Chunder  Roy 

Nilmoney  Bonick  vs,  Puddo  Lochun  Chuck- 
erbutty 

Nobbo  Doorga  Dossia  vs,  Goluck  Chunder 
Sein 

Nund  Kishore  Lai  vs,  Kureem  Buksh  Khan 

Nunkoo  Ram  vs,  Woojogur  Roy 


72 
63 


58 
67 
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TABLS  OF  CASIS  (aCT  X.^UUNOS). 


3 
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69 

94 

20 


O. 

Oomachurn  Dutt  vs.  Beckwith 
Oozeer  Mahomed  vs.  Bydnath  Doss  Chow- 
dry 

P. 

Pearee  Mohun  Mookerjee  vs.  Bissumbhur 

Mookerjee 
Puddomonee  Dossee  vs.  Krishnendo  Roy 

Chowdry 
Puddo  Lochun  Bhadooree  vs.  Chundernath 

Kov 
Puran  Santra  vs.  Tajooddeen 

R. 

Radha  Kishore  Sircar  vs.  Jugurnath  Roy 

Chowdry 
Ri5coomar  Chowdry  vs.  Brojokishore  Bose 
Rajendur  Kishore  Sing  vs.  Karummun  Sing    62 
Rajnarain  Roy  Chowdry  vs,  Atkins 
Ramchunder  Chowdry  vs.  Hurish  Chunder 

Chowdry 
Ramjoy  Sing  vs.  Nagur  Gazee 
Ram  Kishore  Mundul  vs.  Chand  Mundul 
RamsoondurPoramanick  vs.  Prosunno  Coo- 
mar  Bose 
Rowshun  vs.  Bholanath  Doss 

S. 

Sadhoo  J  ha  vs.  Bhupwan  Oopadhya        ...  17 
Sadiick  Sircar  vs.  Mohamaya  Debia        .,.  16 
Saroda  Dossee  vs.  Buroda  Kant  Roy       ...  49 
Saroda  Sooriduree  Debee  vs.  Hazee  Maho- 
med Mundtlil                                       ...  78 
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72 
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30 

H 
68 

84 

22 
67 


Shatto  Ram  Mozoomdar  vs.  Anund  C)\|^n« 

d(T  Chatterjee 
Shibessuree  Debia  vs.  Jumeer  Biswas    v... 
Shoshee  Mohun  Shaha  vs.  Aheer  Sircar  ... 
Shufut  Soonduree  Debi^  vf>  Collector  6f 

Mymensing 
Shurut  Soonduree  Debia  vs.  Khemun  Kuree 

Debia 
Sreeram  Biswas  vs.  Juggurnath  Doss  MS- 

hunt 
Sudurooddeen  Mutwalee  vs.  Bhetoo  Pulee 

T. 

Tara  Chand  Dutt  vs.  Oafunnissa  Bibee  .T. 
Tara  Chand  Ghose  vs.  Radhamonee  Dossee 
Taruck  Chunder  Nundee  V5.  Modhoosoodun 

Nundee 

_  »  •  • 

Tarucknath  Mookerjee  vs.  Meydee  Biswas 
Teen  Cowree  Kharah  vs.  Luckhee'Monee 
Dossee 

U. 

Uma  Kishoree   Dossee  vs.  Huro  Gobind 
Shaha 

w. 

• 

Watson  vs.  Koer  Narain  Sing  Bhooya    ... 
Wooma  Kibhoree  Dossee  vs*  Huro  Uobind 

Shaha 
Woomanaih  Roy  Chowdry  vs.  Roghoonath 

Mitter 
Woozeer  Ali  vs.  Doorga  Churn  Roy 
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(MISCELLANEOUS  APPEALS). 


A. 

AccSuNTS.  See  Set-off  (4) 

Admissiosi.  See  Limitation  (5)  (li) 

Adoption.  See  Certificate  (t) 
Appeal. 

(i)  Dismissal  of  —  for  default  ...     22 

(2}  Special  —  from  order  refusing  to  re^ 

vivo  —  struck  off  for  default       ...     27 

(3)  No  — lies  from  an  order  passed  at  the 

instance  of  a  third  party  for  ex- 
cluding a  particular  property  from 
sale  in  execution  of  a  decree       ...     28 

(4)  What  deduction  from  time  prescribed 

for  presentation  of — ;  ...    44 

(5)  No  —  lies  in  a  case  of  private  dispute 

among  the  heirs  of  a  deceased  de- 
cree»holder  as  to  their  respective 
rights  45 

(6)  No  —  lies  from  order  admitting  claim 

of  dur-putneedar  intervening  un- 
der Section  269,  C.  C.  P.  5^ 

(7)  Meaning  of  the  words  **  good  ground 

of  —  "  in  the  Rule  dated  loth  May 
1866  ...     54 

(8)  No  —  lies  from  the  order  of  a  Court 

refusing  an  application  to  review 
its  judgment  ...    5^ 

See  Attachment  (4) 
See  Decree  (3) 
See  Forgery, 
See  High  Court  (2) 
See  Stamp  Duty. 
See  Time  (i) 

Attachment. 

(1)  An  —  cannot  subsist  when  the  suit  has 

been  struck  off  for  neglect  to  pay 
in  the  tulubana  for  the  service  of 
the  necessary  sale-processes 

(2)  In  respect  of  decree-holder  who  has 

not  applied  for  the  same 

(3)  Procedure  under  Section  246,  C.  C. 

P.,  regarding  claims  to  attached 
property 

(4)  In  the  case  of  an  appeal  to  the  Privy 

Council)  the  High  Court  has  no 
power,  on  failure  of  both  parties 
to  furnish  security  as  required  by 
Section  4,  Regulation  XVI.,  1797, 
to  attach  any  property  held  by  the 
appellant  beyond  that  decreed  ...     37 

See  Limitation  (14) 
5«#  Wijk. 
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21 

28 


B. 

Buildings.    See  Land. 

C. 

Certificate. 
(i)  A  —  may  be  granted  to  a  widow,  as  * 
guardian  o?  her  minor  son,  to  col- 
lect her  husband's  debts,  notwith- 
standing that  the  husband's  adop- 
tion had  been  set  aside  ...     10 

(2)  Procedure  on  application  for  — under 

ActXXVlI.  of  i860  ...     20 

(3)  Cancellation  of  a —  under  Act  XX  VII, 

of  i860,  when  not  a  matter  for  deci- 
sion in  the  Summary  Department    48 

(4)  Application   for  cancellation    to  be 

made  to  High  Court  ...    t^. 

(5)  CanceHation  of  a  —  granted  to  a  Gu- 

deenusheen  . . .    ib. 

See  Endowments. 
See  Minor. 
Certificate  by  Pleaders.  See  Appeal  (7) 
Contribution.    See  Decree  (5) 
Costs. 

Objections  as  to  —  when  and  how  to 

be  raised  ...      4 

See  Limitation  (12) 
See  Stamp  Duty. 
See  Time  (3) 
Court  of  Wards.    See  Jurisdiction  (5) 
Cross-decree. 
(i)  A  —  must  be  kept  alive  byjthe  action 

of  the  party  entitled  under  it  ...  16 
(2)  Section  209,  C.  C.  P.,  does  not  apply 
to  a  case  in  which  C  takes  by  as- 
signment a  decree  obtained  by  A 
*  •  against  B^  and  in  which,  on  C  pro- 
ceeding to  execute  that  decree,  B 
applies  to  set  off  a  decree  which  he 
has  against  ^  •     ...     22 

See  Set-off  (2)  (3) 

D. 

Decree. 

(1)  The  mere  notice  to  a  judgment-debt- 

or of  his  creditor's  intention  to  en- 
force his — unless  cause  were  shown 
by  him,  is  not  a  proceeding  to  en- 
force or  keep  in  force  the — within 
the  meaning  of  Section  20,  Act 
XIV.  of  1859  ...       5 

(2)  The  mere  issue  of  notice  to  a  judg- 

ment-debtor, in  cases  where  more 
than  one  year  has  elafed  from  the 
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Dbcrbb. — (Continued.) 

date  of  — ,  is  not  a  proceeding  to 
enforce  or  keep  in  force  the  —   ...       5 

(3)  ^  person  who  has  lost  her  right  to 

appeal  from  an  order  rejecting  her 
objection,  and  directing  execution 
of  —  to  proceed,  is  not  entitled  to 
re-open  that  question  ...     14 

(4)  The  mere  filing  of  a  petition,  praying 

that  notice  may  be  served  on  a 
judgment-debtor,  is  not  a  process 
to  enjorce  or  keep  alive  a  —      ...     15 

(5)  A  joint-debtor  who  satisfies  an  entire 

—  may  sue  his  co-debtors  for  con- 
tribution ;  but  he  cannot  purchase 
the  —  and  execute  itagainst  them, 
•  such  a  purchase  operating  as  a 

satisfaction  of  the —  ...     46 

See  Cross — 

See  Execution  of — 

See  Land. 

See  Limitation  (l)  (2)  (7) 

See  RevivaL 

Deduction.    See  Time  (4) 
Default.    See  Appeal  (1)  (2) 
See  Limitation  (4) 
Disability.    See  Legal  —  . 
DuR-PUTNEEDAR.    See  Appeal  (6) 

See  Ejectment, 

E. 

Ejectment 

Of  dur-putneedars  ...     51 

Endowments. 

According  to  Hindoo  Law,  a  chela 
is  the  heir  to,  and,  as  such,  entitled 
to  a  certificate  enabling  him  to  col- 
lect the  debts  of,  a  deceased  Mo- 
hunt  ...     57 

Estoppel. 

When  a  creditor  files  a  petition  of 
satis^ction  on  the  condition  that 
the  judgment-debtor  would  with- 
draw a  special  appeal  then  pend- 
ing, the  intention  of  the  parties 
must  be  looked  to.  If  the  special 
appeal,  instead  of  being  with-^ 
drawn, is  carried  to  a  hearing  and  is 
dismissed,  the  creditor  is  not  estop- 
ped from  suing  out  execution     ...     30 

Execution  op  Decree. 

(1)  Against  one  or  any  or  all  of  the  joint 

judgment-debtors  ...       9 

(2)  An  arrangement  to  pay  by  instalments, 

come  to  since  the  passing  of  a  de- 
cree, between  the  decree-holder  and 
judgment-debtor,  and  recognized 
by  the  Court  and  incorporate  with 
the  decree,  may  be  enforced  with- 
out the  necessity  for  a  new  suit  ...     19 

(3)  According  to  Section  338,  C.  C.  P., 

the  non-expiry  of  the  period  oJf 
appeal  is  not  a  sufficient  reason 
forstaj^ng— •  ...     53 


Execution  op  Decree. — (Continued.^ 
(4)  i\  judgment-debtor  cannot  object  to 
the  share  which  one  or  more  ^- 
cree-holders  can  claim  ...     58 

See  Estoppel, 
See  Interest  (i) 
See  jurisdiction  (3)  (7) 
See  Limitation,  ^ 

SeelSet'off  (i) 
See  Wife, 
Ex-parte. 

Procedure  on  application  to  set  aside 
—  judgment  ...      11 

F. 
Forgery. 

No  appeal  from  criminal  prosecu- 
tion for  —  in  Civil  Court  ...     18 
See  Jurisdiction  (2)  (3) 
Full  Bench  Rulings.                   * 
{By  three  Judges.) 

(1)  The  judgment-debtor,  in  considera- 

tion of  time  being  allowed  him, 
promised  in  open  Court,  through 
his  vakeel,  to  pay  interest  to  his 
creditor,  although  the  decree  did 
not  specifically  award  interest. 
Held  that  the  debtor  was  bound 
by  that  promise,  and  that  execu- 
tion could  issue  as  well  for  the  sum 
decreed  as  forthe  interest  promised  i 
{By  five  Judges,) 

(2)  If,  in  the  course  of  hearing  a  suit,  a 

Civil  Court  commits  a  party  to  the 
suit  for  tri^il  on  a  charge  of  perjury 
or  forgery,  or  directs  that  trie  case 
be  made  over  to  a  Magistrate  for 
investigation  of  such  a  charge,  the 
High  Court,  in  the  exercise  either 
of  civil  or  criminal  jurisdiction, 
cannot,  in  the  event  of  a  regular  or 
special  appeal  being  lodged  against 
the  decision  of  the  Lower  Court, 
interfere  to  stay  the  criminal  pro- 
ceedings until  theappeal shall  have 
been  heard  and  determined        ...     24 

(3)  The  High  Court  cannot  interfere  with 

the  order  of  a  Lower  Court  setting 
aside  a  sale  of  moveable  property 
in  execution  of  a  decree,  even 
though  the  Lower  Court  has  there- 
by acted  wholly  without  jurisdic- 
tion and  done  injury  to  a  bond  fide 
purchaser  ...     25 

G. 

Gipt. — See  Streedhun. 

H. 

High  Court. 
(i)  Powers  of  —  as  a  Court  of  general 
supervision   to    declare   null  and 
void  an  order  cancelling  a  sale  in 
satisfaction  of  a  decree  ...       3 

(2)  Cannot  interfere  to  require  security 
from  a  party  whohas  formally  been 
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High  Court. — (Continued.)  . 

put  in  possession  of  the  proper^^ 
*  in  dispute  in  execution  of  a  decree 
^     where   execution   was   taken   oiit 
before  aS  appeal  to  the  PrivyCoun- 
cil  was  preferred  and  admitted  ...     13 
See  Jurisdiction  (4)  (5)  (6)  (8) 
^See  Mooktear  (2) 
HNdoo  Law.    See  Streedhun, 

I. 

Interest. 
(i)  The  judgment-debtor,  in  considera- 
tion of  time  being  allowed  him, 
promised  in  open  Court,  through 
his  vakeel,  to  pay  —  to  his  creditor, 
although  the  decree  did  not  spcT 
cifically  award  — .  Held  that  the 
debtor  was  bound  by  that  promise, 
and  that  execution  could  issue  as 
well  for  the  sum  decreed  as  for  the 
—  promised  ...       i 

(2)  As  long  as  a  decree-holder  does  not 

incur  the  loss  of  right  by  limitation, 
he  cannot  be  deprived  of  the  — 
which  his  decree  gave  him,  on  the 
ground  of  his  dilatoriness  in  taking 
out  execution  ...     11 

(3)  Runs  on  sums  decreed  as  a  matter  of 

course  unless  otherwise  specially 
ordered  ...     12 

(4)  In  excess  of  principaK  allowable  only 

on  sums  decreed  ...     22 

(5)  The  Court  in  execution  cannot  order 

payment  of  —  on  the  principal  de- 
mand when  the  decree  is  silent  as 
to  such  —  ...     28 

J- 

Jurisdiction. 
(i)  A  Moonsif!  in  charge  of  the  current 
duties  of  the  office  of  the  Sudder 
Ameen  acts  without  —  in  cancel- 
ling a  sale  which  has  taken  place  in 
satisfaction  of  a  decree ;  and  the 
High  Court,  as  a  Court  of  general 
supervision,  has  —  to  declare  the 
order  of  the  Moonsiff  null  and  void       3 

(2)  In  cases  of  Forgery  committed  before 

Civil  Courts  ...       6 

(3)  A  Court  to  whom  a  decree  is  referred 

for  execution  has  —  to  decide  that 
the  decree-holder's  right  to  execute 
his  decree  has  lapsed  by  limitation  14 
<4)  High  Court  cannot  stay  criminal  pro- 
ceeding^ on  account  of  perjury  or 
forgery  committed  in  a  Civil 
Court,  pending  appeal  ...     24 

(5)  High  Court  cannot  interfere  with  or- 

der of  Lower  Court  setting  aside  a 
sale  in  execution  of  decree  ...     25 

(6)  High  Court  cannot  restrain  Court  of 

Wards,  whether  acting  with  or 
without  —  from  interference  in  the 
bestowal  in  marriage  of  a  minor. 
Proper  course  to  be  taken  by  the 
parties  .^ggrieved  ...     41 

Vol.  V. 


44 


«5 


49 


Jurisdiction. — (Continued.) 

(7)  The  Court  executing  a  decree  cannot 

order  the  decree-hoWer  to  proceed 
first  against  one  debtor,  and  after- 
wards against  the  others 

(8)  Where  the  High  Court,  inreversingan 

order  of  a  Lower  Appellate  Court, 
passed  the  legal  order  in  the  case    45 
See  L im itatio n  {i) 

K. 
Khas  Possession. 

Right  of  co-sharer  Jo  — 

L. 

Land. 

Held  that,  under  the  decree  in  this 
case  giving  actual  possession  of  — , 
the  buildings  on  the  —  did  not  go 
with  the  —  as  the  valuation  showed 
the  suit  to  have  been  for  the  — » only, 
and  not  for  the  buildings 

Legal  Disability.    See  Limitation  (3) 

Limitation. 

(i)  Where  an  application  for  revival  of 
execution  of  a  decree  has  been  ad- 
mitted and  acted  upon  without  ob- 
jection, and  a  sale  takes  place,  and 
the  debtor  succeeds  in  setting  aside 
the  sale  on  the  ground  of  irregular- 
ity, the  Court  executing  the  decree 
cannot  of  its  own  motion  raise  the 
question  of  — ,  nor  can  the  debtor 
urge  such  a  plea  at  so  late  a  stage 
as  after  the  reversal  of  the  sale ... 

(2)  Runs  from  the  date  of  the  last  judg- 

ment by  which  the  whole  decree 
becomes  final,  and  not  from  the 
date  of  an  incomplete  decree  {i,  e.^ 
where  a  case  is  partly  decreed  and 
partly  remanded) 

(3)  There  is  no  law  or  rule   of  practice 

which  stays  —  in  cases  of  execution 
pending  period  of  decree-holder's 
legal  disability.  Section  11,  Act 
XIV.  of  1859,  applies  to  sutts  only, 
and  not  to  processes  in  execution 
of  a  decree 

(4)  A n  appeal  st ruck  of!  for  default  does  n ot 
**      ^ive  a  fresh  starting  point  for  — 

(5)  A  judgment-debtor's  admission  of  the 

debt  gives  a  fresh  starting  point 
for  —  ^  ■  • . 

(6)  Execution  of  decrees  in  force  at  time 

of  passing  of  Act  XIV.  of  1859... 

(7)  Resistmg  an  appeal  against  a  decree 

(which  appeal  was  eventually  com- 
promised) isaproceedingenforcing 
or  keeping  alive  a  decree 

(8)  A  decree-holder  applying,   on    24th 

December  1864,  to  execute  his  de- 
cree passed  on  7th  December  1861, 
was  bound,  under  Section  20,  Act 
XI V.  of  1859,  to  show  that  he  had 
taken  some  proceeding  within  3 
years  next  before  the  application 
to  keep  alive  the  decree 

5-a 


6 


10 


II 


12 


17 


19 


••• 


20 
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Limitation. — (Continued.) 

(9)  Execution  of  decree  in  force  at  pass- 

ing of  Act  XIV.  of  1859  •      20 

(10)  The  mere  filing  of  a  petition  to  be  ad- 

mitted as  representative  of  a  de- 
ceased decree-holder,  without  a 
certificate  under  Act  XXVI 1.  of 
i860,  is  not  a  proceeding  which 
keeps  alive  the  decree  ...     23 

(11)  A 1  udgraent-debtor's  admission  of  lia- 

bility gives  the  decree-holder  a 
fresh  starting  point  for  computing-    3 1 

(12)  Proceedings  in  execution  of  a  decree 

as  to  mesne-profits  held  to  be  an 

effectual  proceeding,    within    the 

meaningof  Section  20,  Act  XIV. of 

•  1859,  taken  to  keep  alive  the  same 

decree  as  to  costs  ...     40 

(13)  The  act  which  the  law  requires  one 

man  to  do  to  save  from  —  his  de- 
cree of  one  date  and  character  is 
not  the  same  act  which  another 
man  is  required  to  do  to  save  from 
—  his  decree  of  another  date  and 
character  ...     43 

(14)  The  attachment  of  a  judgment-debt- 

or's property  is  an  effectual  pro- 
ceedmg,  within  the  meaning  of 
Section  20,  Act  XI V.  of  1859,  taken 
to  keep  alive  a  decree  . . .    ib, 

(15)  The   filing  of  an  application  by  a 

debtor  for  the  review  of  an  order 
passed  for  execution  of  decree  does 
not  bar  the  operation  of  Section  20, 
Act  XIV.  of  1859  J  "or  does  the 
order  rejecting  the  petition  of  re- 
view give  a  fresh  starting  point 
for  computing —  ...     45 

See  Decree  (i)  (2)  (4) 

See  yurisdiction  (3) 

See  Set-off  {i) 
Lunatic  Enguiries. 

Verification  of  application  and  mode 
of  ftcamination  of  alleged  lunatic     54 

M. 

Maintenance.     See  Streedhun. 
Marriage.    See  jurisdiction  (6)  ^  « 

Mesne  Profits.  • 

(i)  Extent  of  —  recoverable  under  a  de- 

,cree  ...     35 

(2)  Payable  by  wrong-doer  under  a  de- 
cree •••37 
See  Limitation  (12) 
See  Possession, 

Minor. 

An  unsuccessful  application  by  the 
grandmother  of  a  —  for  a  certifi- 
cate under  Act  XL.  of  1858  is  no 
bar  to  her  suing  under  a  Neeum- 
puttro  alleged  to  have  authorized 
her  to  represent  the  —  ...     36 

See  jurisdiction  (6) 

MOOKTEAR. 

(I)  Dismissal  of — •  ...     18 
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Mook/tear. — (Continued.)  c 

(2)l'High  Court  will   not   interfei-e  with 
the  Zillah  Judges  in  the  selecfton 
and  admission  of  —  under  Rule  ^9     49 
Mortgage. 

A  Judge  has  no  discretion  to  extend 
the  time  allowed  to  a  mortgagor 
under  Section  8,ReguIation  XVI^., 
1806  ...   *3i 

See  Sale. 

N. 

Nazir's  Report.     See  Security, 

Nekumputtro.     See  Minor, 

Notice.     See  Decree  (i)  (2)  • 

P. 

Perjury.     See  Jurisdiction  (4) 

Plaint.     See  Verification. 

PleadeRvS.     See  Appeal  (7) 

PossEssroN. 

For  the  restoration  of  —  with  mesne- 
profits  of  lands  made  over  in  exe- 
cutfbn  of  a  decree  subsequently  re- 
versed on  appeal,  a  specific  order 
is  not  necessary  to  be  inserted  in 
the  decree  of  the  Appellate  Court  38 
See  Khas  — 

Privy  Council.     See  Attachment  (4) 

Sec  High  Court  (2) 
See  Stamp  Duty, 
See  Time  (3) 
Putnek. 

Rights  of  purchaser  of  —  rights,  and 

ejectment  of  dur-putneedar         ...     51 
See  Appeal  (6) 

R. 

Religious  Endowments.    See  Ceriificate  (5) 
Reversal  of  Decree.     See  Jurisdiction  (8) 

See  Possession, 

Review.     See  Appeal  (8) 

See  Limitation  (15) 
See  Time  (i) 
Revival. 

The  dilatoriness  of  the  Court  cannot 
prejudice  a  petition  for  —  of  a  de- 
cree if  filed  in  time  ...       6 


S. 


Sale. 


Property  liable  to  be  sold  in  execu- 
tion where,  in  a  suit  for  monies 
secured  by  a  mortgage  of  landed 
property,  the  decree  orders  the  — 
of  that  property  in  satisfaction  ... 

See  Appeal  (3) 

See  Jurisdiction  (i)  {5) 

See  Limitation  (i) 

See  Waivor. 

See  Wife. 
Satisfaction.     See  Estoppel, 
Security. 

When  a  Lower  Court  on  remand 
admits,  as  sufficient  —  tendered  to 
enable  the  decree-holders  to  take 
out  execution  in  a  cas(^appcaled  to 


52 
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Sbcujity. — (Continued.)  ' 

the  Privy  Council,  which  —  before 

*  remand  he  had  rejected  as  insum- 
cient,  the  Lower  Court  is  bound  to 
•  give  specific  reasons  for  this  a6l 
and  to  satisfy  itself  of  the  suffi- 
ciency of  the  —  ,  using  the  Nazir's 
report  to  assist  him,  but  not  binding 
•    •        himself  to  it  on  the  ground  of  the 

Nazir's  responsibility  ...     42 

See  Attachment  (4) 

See  High  Court  (2) 

See  Stamp  Duty, 
m  See  Time  (3) 
Set-off. 
(i)  A  tenant  obtained  a  decree  giving 
him  possession  of  his  tenure  with 
mesne-profits,  but  directing  him  to 
pay  the  rent  due  to  the  zemindar 
wth  interest  up  to  date  of  realiza- 
tion. The  tenant,  who  had  kept 
alive  his  decree  by  intermediate 
appHcations  for  execution,  having 
applied  for  further  execution  — 
Held  that  the  zemindar,  who  had 
made  no  attempt  to  execute  his 
decree  within  the  period  of  limit- 
ation, could  not,  when  the  execu- 
tion of  his  decree  was  barred  by 
limitation,  be  allowed  to  execute 
it  in  the  fehape  of  a —  ...       8 

(2)  In  order  to  admit  of  a  —  being  made 

where  there  are  cross-decrees,  the 
parties  must  be  the  same,  and  the 
sum  due  under  such  decree  defi- 
nite ...     12 

(3)  A  —  is  not  admissible  except  upon  a 

cross-decree  which  the  decree- 
holder  is  seeking  to  execute,  and 
not  upon  a  cross-decree  incapable 
of  execution  by  lapse  of  time      ...     r6 

(4)  No  decree  by  way  of —  can  be  award- 

ed to  a  defendant  for  a  sum  not 
ascertained  in  a  suit  for  accounts 
when  the  result  shows  that  nothing 
is  due  to  the  plaintiff  ...     32 

(5)  A  judgment-debtor  is  entitled  to  —  a 

decree  whether  the  judgment-cre- 
ditor may  or  not  intend  to  obje<ft 
to  it  on  appeal  ...     52 

See  Cross-decree  (2) 

See  Limitation  (13) 


Share.     See  Execution  of  Decree  {\) 
See  Khas  Possession. 

Speci.^l  Appeal.    See  Appeal  (2) 

Stamp  Duty. 

On  security-bonds  for  costs  of  appeal 
to  the  Privy  Council 

Strekdhun. 

A  gift  of  money  by  a  son  to  his 
mother  for  the  purposes  of  main- 
tenance of  the  mother  comes  "with- 
in the  meaning  of  —  in  the  Hin- 
doo Law 

Succession.     See  Endowments. 


T. 
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Time. 

(i)  For  appealing  from  order  reje<Sling 

application  for  review  of  judgment  •  17 

(2)  Extension    of  —  to  mortgagor  under 

Section  8,  Regulation  XVl I.,  1806    31 

(3)  Extension   of — to   file    security   for 

staying  execution  for  costs 

(4)  The  —  which  intervenes  between  the 

putting  in  stamps  and  obtaining 
a  copy  of  the  decree  should  be  ex- 
cluded from  the  —  prescribed  for 
presentation  of  appeal 


V. 

Verification. 

Of  plaint.     Inability  of  plaintiff  to 

verify 
See  Lunatic  Enquiries. 

W. 

Waivor. 

The  omission  to  obtain  an  injunction 
to  stay  a  sale  in  execution  cannot 
operate  as  a  —  of  right  to  object 
to  the  sale  on  the  ground  of  irre- 
gularity 

Widow.     See  Certificate  (i) 

Wife. 

The  ordinary  powers  of  Xstw  relating 
to  execution  do  not  apply  to  a  de- 
cree for  possession  of  a  —  in  which 
the  claim  of  the  objedtor  was  not 
•»  ^  tried  as  a  suit  between  him  and 
the  decree-holder ;  nor  was  it  a  case 
in  which  the  process  of  attachment 
and  sale  could  be  enforced 
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T^BLE    OF    CA^SES 

(MISCELLANEOUS  APPEALS). 


A. 

Akbur  All  vs,  Hossein  AH 
Ameeroonissa  Begum  vs,  1  ndurjeet  Koonwar 
AnnundMohun  Surma  Mojoomdari/j.  Huro 
Sunder  Bhultacharjce 

-     fi. 

Baroda  Debia  vs.  Sreeram  Chowdry 
Bharuth  Sing  vs,  Sadut  Ali 
Bishessur  I>utt  vs,  Kalee  Kinkur  Roy 
Bishessuree  Debia  vs.  Mohun  Chunder  Bose 
Brohmomoyee  Debia  vs.  Rajchunder  Roy 
Brojo  Mohun  Sutputty  vs.  Sooda  Moyee 

Debia 
Bromomoyee  Debia  vs.  Boykunt  Chunder 

Gungopadhya 
Bumr  Bebee  vs.  Jackson 

c. 

Gjowdry  Jumenjoy  Mullick  vs.  Bissambhur 

Panjah 
Chunder  Coomar  Roy  vs.  Kasheenath  Roy 

Chowdry 

D. 

DaCosta  vs.  Hall  *  . . . 

Deputy  Collector,  Son  thai  Pergunnahs,  vs, 
Bmode  Ram  Sein 

Digamburee  Debia  vs.  SharodaPershad  Roy 

Dinobundhoo  Chuckerbutty 

Doorga  Koonwar  vs,  Tejoo  Koonwar 

Doorgaranee  Dossee  vs,  Jadub  Chunder 
Thakoor 

Dwarkanauth  Surma  Mojoomdar  vs.  Un  no- 
da  Soondery 

E.  ' 
Emamun  vs.  Moradun 

F. 
Puzl  Imam  vs.  Doolun  Sing 

G. 

Gtrjanund  Oopadhya  vs.  Chunder  Binode 

Oopadhya 
Gdam  Mahomed  Akbar  vs.  Koonj  Beharee 

Lai 
Oooroo  Churn  Banerjee  vs.  Roy  Preonath 

Chowdry 
Gooroo  Churn  Bose  vs.  Bykuntnath  Achar- 

jee 
Gopal  Pcrshad  vs,  Ramswoogra  Sing 
Gour  Chunder  Shahav5.  Gour  Mohun  Ghose 
Gour  Monce  Debia  vs,  Neel  Madhub  Gooho 
Gregory  vs.  Juegut  Chunder  Banerjee     . , . 
Grijadhur  Persnad  Narain  Sing 
•  Gunga  Narian  Sircar  t;5.  Azeezoonissa  Bebee 
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38 

9 
II 

3 
17 
41 
18 


43 
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52 
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H. 

Hemraj  Chowdry  vs.  Asoodun 
Hureenath    Banerjee  vs.  Doybo   Chunder 

Banerjee 
Huropersad  Roy  Chowdry  t>5.  Shamapersad 

Roy  Chowdry 
Hurosoonduree  Debia  vs.  Stevenson 
Hurosoonduree  Dossee  2;5.  Bungshee  Mohun 

Doss 

L 

Issur  Chunder  Mookerjee  ^;5.  Puddo  Lochun 

Goopto  ...     18 

J* 
Jadub  Churn  Thakoor  vs,  Bholanath  Sing 

Roy  ...     51 

Jankee  vs,  Sreenath  Roy  Chowdry  ...     19 

Joy  Ram  vs.  Bulwunt  Sing  ...       3 

Jugunnath  Sahee   Deo  vs.   Opendronath 

Sahee  Deo  ...     54 

Jumeenissa  Khatoon  vs.  Bungo  Chunder 

Chuckerbutty  ...     54 

K. 

Khoroo  Lai  vs.  Kant  Lai  ...     37 
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(CRIMINAL   RULINGS). 


A. 

Abbtment. 
(i)  ,^ow  a  Judge  should  charge  the  Jury 
in  a  case  of  — ,  while  present,  of  the 
forgery  of  a  valuable  document ...  68 
(2)  The  prisoners  having  abetted  an  as- 
sault and  murder  naving  been  com- 
mitted— Held,  under  the  peculiar 
cirthimstances  of  the  case,  that  they 
were  guilty  of  —  of  grievous  hurt, 
and  not  —  of  murder  75 

See  Full  Bench  Rulings  (6) 
Absconding. 

The  offence  of  —  by  an  offender 
against  whom  a  warrant  has  been 
issued  to  a  Police  Officer  is  not 
punishable  under  Section  172,  Penal 
Code  ...     71 

See  Evidence  (10) 
ACCBSSA.RIES.     Ses  Evidence  (14) 
Accomplice.     See  Evidence  (5)  (6)  (7)  (14)  (20) 
AcauiTTAL. 

Where  a  prisoner  is  acquitted  of  the 
offence  charged,  the  Court  ought 
not  to  order  the  property,  in  respect 
of  which  the  offence  was  charged, 
to  be  given  to  the  prosecutor      ...     55 
See  Discharge, 
See  Evidence  (14) 
Adultery.     See  Murder  (7) 
See  Seduction, 
Affirmation.    See  Witness  {i) 
Amends  , 

Cannot  be  awarded  in  a  case  under 
Section  374,  Penal  Code  (unlawful 
compulsory  labor)  ...       i 

Appeal. 
(i)  Convictions  under  Police  Act,  V.  of 

1861  ...     22 

Rejection  of  —  preferred  after  time    40 
Where  a  Judge  and  Assessors  find  a 
prisoner  guilty  on  his  own  plea, 
there  is  no  ground  of  —     '         ...     52 
See  Full  Bench  Rulings  (6) 
See  jurisdiction  (3) 
Assault.   See  Commitment  (i) 

See  Full  Bench  Rulings{6) 
See  Grievous  Hurt  (i) 
See  Murder  (7) 

Assessors. 

On  view  by  —  of  scene  of  offence, 
Judge  not  competent  to  delegate 
to  —  the  function  of  examining 
witnesses  ...     59 

See  Evidence  (15) 


(2) 

(3) 


B. 

Breach  of  Trust.    See  Criminal  — 

Bribery. 

(i)  In  addition  to  punishing  a  Police 
Officer  with  fine  for  taking  a  bribe, 
the  Joint  Magistrate,  in  his  admi-  ^ 
nistrative  capacity,  ordered  his  dis- 
missal. Held  that  the  order  of 
fine  and  the  order  of  dismissal 
should  not  be  treated  as  one  sen- 
tence, beyond  the  competency  of 
the  Joint  Magistrate  to  pass       ...       4 

(2)  Where  a  constable  and  others  enter  a 
house  and  apprehend  certain  per- 
sons as  gamblers,  and  afterwards 
release  them  on  payment  of  a  sum 
of  money  by  the  latter,  the  offence 
committed  is  not  house-trespass 
and  extortion,  but — as  regards  the 
constable,  and  abetment  of  —  as 
regards  the  other  ...     49 

c. 

Capital  Punishment.    See  Murder  (3) 

Charges. 
(i)  Only  one  count  for  each  offence      ...       7 
(2)  Conviction  and  sentence  on  several  —     19 

Cheating. 

(i)  The  mere  taking  money  one'day,  and 
dishonestly  running  away  without 
paying  the  next  day,  is  not  neces- 
sarily — .  There  must  b6»an  inten- 
tion to  deceive  and  defraud  at  the 
time  of  taking  the  money,  and  the 
subsequent  conduct  of  the  prisoner 
,         would  only   be  evidence  to  show 

^  the  previous  dishonest  intention...  5 
(2)  Caseot — a  person  who  was  induced  to 
part  with  his  money,  and  to  con- 
tract marriage  under  the  false  im- 
pression that  the  girl  he  was  marry- 
mg  was  a  Brahminee  ...     98 

Commitment. 

(i)  Powers  of  Sessions  Judge  in  cases  of 

assault  and  hurt  ...     12 

(2)  Grounds  of — to  give  particulars  of  case     17 
See  Discharge. 
See  jurisdiction  (4) 

Compensation.  - 

Under  Section  44,  C.  C.  P.,  cor- 
responds  to  damages  in  civil  pro- 
ceedings ...      <y^ 
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Confessions  op  Prisoners. 

(i)  There  should  be  a  judicial  record  of 
the  circumstances  under  which  — 
are  received  by  the  Magistrate  ...       6 
(2)  The  whole,  and  not  part,  of  —  must 

be  taken  in  order  to  their  conviction     70 
See  Evidence  (i) 
See  Wrongful  Confinement, 
Confinement.    See  Wrongful  — 
Confiscation. 

An  order  of  —  set  aside  for  grounds 
stated  ...       8 

Conviction.  See  Evidence  {g)  {11)  {i^)  (18)  (20) 

See  High  Court  (2) 
See  Jurisdiction  (3)  (6) 
See  Previous  — 
See  Using  Forged  Document. 
See  Witness  (2) 
Corroboration.     See   Evidence  (5)  (6)  (7)  (8) 

(14)  (18)  (20)  (22) 
Count.     See  Charges  (i) 
Criminal  Breach  of  Trust. 

The  mere  fact  of  there  being  a  large 
deficit  of  salt,  without  proof  of  a 
criminal  misappropriation,  is  not 
sufficient  to  convict  the  Salt  Daro- 
gah  in  charge  of  the  Golahs,  of  —  21 
Criminal  Misappropriation. 

The  mere  fact  that  the  prosecutor 
gave  the  prisoner  time  to  make  out 
his  accounts  and  pay  the  balance 
due  does  not  vitiate  a  conviction 
for  —  or  show  that  the  matter  is  one 
for  the  Civil  Courts  only  . .      56 

Culpable    Homicide   not   amounting  to 
Murder. 
In  a  case  of  voluntary  emasculation        7 
See  Full  Bench  Rulings  (6) 
See  Hurt, 
See  Murder  (7)  (10) 

D. 
Dacoity. 

When  a  prisoner  is  apprehended  8 
day^  after  a  —  with  part  of  the 
plunder  in  his  possession,  there  is 
as  good  ground  for  charging  him 
with  the  —  as  with  having  received 
or  retained  with  guilty  knowledge, 
and  he  ought  to  be  charged  in  4hc* 
alternative  form  .  ...     66 

See  Evidence  (12) 
Damage^".     See  Compensation, 
Death.    See  Murder  (3) 
Defamation. 

Proof  of  despatch  by  post  is  tanta- 
mount to  proof  of  publication      ...     44 
Default. 

Where  the  —  of  complainant's  wit- 
nesses was  caused  by  the  Deputy 
Magistrate  shifting  his  Court  to  a 
place  different  from  that  named  in 
the  summons — Held  that  it  was 
irregular  to  throw  out  the  case 
without  giving  them  a  second  op- 
portunity of  appearing  ...  51 
See  Imprjjonment, 


TT— f 

Discharge.  » 

I  A  —  by  a  Magistrate  under  Section 
250,  C.  C.  P.,  is  not  final  like  an^ic- 
quittal  under  Section  255,  and  the 
Sessions  Judge  unde!^  Section  435 
may  order  the  accused  to  be  put  up- 
on his  trial  notwithstanding  his —  58 
Dishonest  Misappropriation.  See  Criminal 

Misapprop  riation ,  • 

Disputes  Concerning  Right    of   Use   of 

Land  or  Water,    See  yurisdiction  (7) 
Drain.     See  Obstruction, 

E. 
Evidence.  • 

(i)  The  statement  of  a  prisoner,  whether 
taken  as  a  confession  or  an  exami- 
nation, may  be  received  as  —    ...        i 

(2)  A  Magistrate  should  take  evidence  as 

to  the  general  character  of  ^person 
charged  with  bad  livelihood,  and 
not  convict  him  on  the  report  of  a 
Police  Officer  which  is  not — except 
against  the  Officer  making  it      ...       2 

(3)  Proof  against   each   prisoner    to   be 

noted  ...       6 

(4)  Transmission  of  —  by  Magistrate  ...     tb. 

(5)  A  Jury  may  convict  upon  the  —  of  an 

accomplice  uncorroborated  ...      11 

(6)  To  what  cases  Section  28,  Act  II.  of 

1855,  applied  ...     id, 

{7)  The  —  of  an  accomplice  is  not  alone 
sufficient  for  a  conviction.  The  cor- 
roboration must  be  on  matters  di- 
rectly connecting  the  prisoner  with 
the  offence  charged  ;  and  the  —  of 
two  or  more  accomplices  requires 
confirmation  equallywith  thatof  one     18 

(8)  The  —  of  one  witness  uncorroborated 

is  not  legally  sufficient  for  a  con- 
viction of  perjury  ...     23 

(9)  The  guilt  of  a  prisoner  must  be  clear- 

ly proved  before  he  can  be  convict- 
ed, and  a  weak  case  cannot  be 
strengthened  by  the  fact  that  the 
Police  has  had  many  difficulties 
thrown  in  their  way  ...      28 

(10)  Absconding  is  but  slight  —  of  guilt 

usually  ...     28 

(11)  Convictions  must  be  based  on  sub- 

stantial and  sufficient — ,  not  mere- 
ly moral  convictions  ...     ib. 

( 1 2)  Nature  of  —  requisite  to  be  taken  in 

a  case  of  dacoity  .-Si 

(13)  Of  witnesses  at  the  Sessions  to  be 

compared  with  their  depositions 
before  Magistrate  ...     54 

(14)  Case  of  murder  where  those  prison- 

ers whose  conviction  depended  on 
the  uncorroborated  —  of  accom- 
plices and  an  accessary  after  the 
fact,  were  acquitted  ...     59 

(15)  Contradictory  —  to   be    noticed    by 

Judge  to  Assessors  ...     70 

(16)  A  charge  of   giving  false  —  should 

specify  the  false — which  the  pri- 
soners are  supposed  to  j^avc  given     7 1 
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iSviDR^CE, — (Contin  ued,)  i 

(17)  An  enquiry  by  an  Assistant  Ma^s- 
•   trate  with  a  view  to  tracing  the  writer 

of  an  anonymous  letter  addressed 
to  him  cftargingcertain  persons  with 
murdcr.and  without  reference  to  the 
truth  or  otherwise  of  the  charge  of 
murder,  is  not  a  stage  of  a  judicial 
proceeding  in  which  the  giving  of 
false  —  is  punishable  under  Section 
'93f  Penal  Code  ...     72 

(18)  In  a  case  of  giving  false  — ,  the  strict- 

est and  most  accurate  proof  is  neces- 
•     sary,  and  the  testimony  of  a  single 
witness  unsupported  by  corrobora- 
tive— is  insufficient  for  a  conviction     77 

(19)  Oral  —  is  the  principal  matter  upon 

which  Magistrates  can  proceed  in 
determining  possession  ...     79 

(20)  Uncorroborated  —  of     accomplices 

sufficient  for  conviction  ...     80 

(21)  A  false  statement  by  a  witness,  as  to 

his  position  or  character,  ought  not 
to  be  punished  so  severely  as  a  false 
charge  on  a  false  claim  ...     95 

(22)  Comparison  of  signatures  is  one  kind 
of  corroboration  which  would  justify 
a  conviction  on  the  testimony  of  a 
single  witness  in  a  case  of  false  —     98 
See  Assessors. 
See  Cheating  ( i ) 
See  Defamation. 
See  yiidgment. 
See  fury  (3) 
Emasculation.    See  Culpable  Homicide    not 

amounting  to  Murder, 
Estoppel.     See  Jurisdiction  (4) 
European  Britlsh  Subject. 

(1)  Opportunity  to  be  given  for  plea  of 

being  a —  ...     53 

(2)  The  nnere  statement  of  a  prisoner  that 

he  is — ,made  before  a  Deputy  Ma- 
gistrate after  the  completion  of  the 
trial,  cannot  be  acted  on  ...     ih. 

Extortion.    See  Bribery  (2) 

See  Robbery  (1) 

F. 

False  Charge. 

What  constitutes  —  of  offence         ...     32 

Sen  Evidence  (21) 
False  Evidence.    See  Perjury. 
Forgery. 

(1)  Procedure  in  case  of  —  committed  be- 

fore a  Civil  Court  before  ist 
January  1862  ...  8,  43 

(2)  By  a  person  consenting  to  act  under 

a  Kfooktearnamah  and  attaching 
his  name  in  token  of  such  consent, 
he  does  not  become  a  maker  of  the 
Mooktearnamah,  or  a  forger  if  the 
Mooktearnamah  turns  out  to  be 
forged  ...     70 

See  Jurisdiction  (4) 
See  Usit\g  Forged  Document, 
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Kull  Bench  Rulings. 

(By  three  Judges.) 
(i)  .\  Judge  should  clearly  acquit  a  pri- 
soner of  murder  when  so  charged, 
instead  of  merely  finding  him  guilty 
of  culpable  homicide  not  amount- 
ing to  murder.  When  a  Judge 
acquits  a  prisoner  of  murder,  the 
High  Court  cannot,  either  as  a 
Court  of  Appeal  or  as  a  Court  of 
Revision,  find  that,  according  to 
the  evidence,  the  prisoner  caused 
death  with  the  knowledge  men- 
tioned in  Clause  4,  Section  300  of 
the  Penal  Code  ;  nor  can  the  High 
Court,  however  wrong  it  may  think 
the  Judge  to  have  been  in  acquit- 
ting of  murder,  or  however  inade- 
quate it  may  think  the  sentence  to 
be,  correct  the  error  or  enhance 
the  sentence  ...       2 

(2)  In  cases  of  land  disputes,  the  Magis- 

trate has  no  jurisdiction  lo  interfere 
unless  he  is  first  satisfied  of  the 
existence  of  a  dispute  likely  to 
cause  a  breach  of  the  peace         ...     14 

(3)  The  testimony  of  an^  accomplice  is 

not  alone  sufficient  for  a  conviction. 
The  corroboration  must  be  on  mat- 
ters directly  connecting  the  pri- 
.soner  with  the  offence  charged  ; 
and  the  evidence  of  two  or  more 
accomplices  requires  confirmation 
equally  with  that  of  one 

(4)  Convictions  under  the  Police  \6\  V. 

of  186 1,  are  appealable  like  other 
convictions 

(5)  The  offence  committed  was  murder 

where  the  death  of  a  weak  half- 
starved  old  woman,  who  was  detect- 
ed stealing,  was  caused  in  the  exer- 
cise of  the  right  of  private  defence 
by  the  doing  of  more  harm  than 
was  necessary  for  the  purpose  of 
such  defence  ...     33 

(6)  Distinctions  between  murder  arid  cul- 

pable homicide —  Also  between  Ap- 
peal and  Revision  —  Power  of  High 
•  •  Court  as  a  Court  of  Revision  — 
Where  several  persons  present  at 
an  assault  are  not  necessarily  liable 
as  principals  • 

(7)  Evidence  of  witnesses  at  the  Sessions 

should  be  compared  with  their  de- 
positions before  the  Magistrate    .., 

(8)  A  warrant  addressed  to  a  Police  Officer 

to  apprehend  an  offender  and  to 
bring  him  before  the  Magi.strate  is 
not  a  "summons,  notice,  or  order" 
within  the  meanmg  of  Section  172 
of  the  Penal  Code  ;  and  the  offence 
of  absconding  by  an  offender 
against  whom  a  warrant  has  been 
so  issued  is  not  punishable  under 
lh;it  Section  ...     71 

See  Murder  (9) 

6-a 


18 


22 


45 


54 


xl 


INDEX    (criminal    RULIBGS). 


Full  Bench  Rulings. — (Continued.) 

{By  Jive  Judges,) 
{9)  The  evidence  of  one  witness  uncorro- 
borated is  not  legally  sufficient  for 
a -conviction  of  perjury  ...     23 

(10)  Review  of  judgment  in  criminal  cases    61 

(11)  Uncorroborated  evidence  of   accom- 

plices ...     80 

(12)  Power  of  High  Court  to  set  aside  con- 

viction,  and  order  new   trial   for 
error  or   defect   in   summing    up    ib. 
G. 
Grievous  Hurt. 

(i)  Difference  between  assault  and  —  ...      12 
(2)  Where    bone    fractures    have    been 
caused  in  addition  to  other  injuries, 
^         the  offence  committed  is —  ...     65 

See  Rioting. 

H. 
High  Court. 

(i)   Powers  of  —  as  a  Court  of  Revision..     45 
(2)  Power  of  —  to  set  aside  conviction,  and 
order  new  trial  for  error  or  defect 
in  summing  up  ...     80 

See  jurisdiction  (i)  (2)  (3) 
See  Murder  (2) 
House-breaking. 

Punishment  for  —  and  theft  ...     49 

See  Murder  (9) 
House-trespass.     See  Bribery  (2) 
Hurt. 

The  prisoner,  having  received  great 
provocation  from  his  wife,  pushed 
her  with  both  arms  so  as  to  throw 
her  with  violence  to  the  ground, 
and,  after  she  was  down,  slapped 
her  with  his  open  hand.  The  woman 
died,  and  on  examination  it  ap- 
peared that  there  were  no  external 
marks  of  violence  on  the  body,  but 
that  there  was  a  certain  degree  of 
disease  o^  the  spleen,  and  that 
death  was  caused  by  the  rupture  of 
the  spleen.  Held,  under  the  cir- 
cumstances, that  the  prisoner  was 
guilty  of  causing — ,  and  not  of 
culpable  homicide  not  amounting 
to  murder  .^.    ^8 

See  Commitment  (i) 
See  Rioting  (2) 

I- 

Imprisonment. 

Simple,  and  not  rigorous  —  can  be 
inHicted  in  default  of  payment  of  a 
fine  imposed  under  Section  179, 
Penal  Code,  for  refusal  to  answer 
£1  question  demanded  by  a  public 
servant  ...     76 

See  Transportation  (2) 
Intoxication.    See  Murder  {S) 

See  Plea  (3) 

J- 

JUDGMENT. 

To  state  the  evidence  on  which  the 
Judge  ccyvicts  ...     17 


risdAtion. 
I)  m  Hiffh 


JURISDl 

(i)  '^PRe  High  Court  has  no  —  to  quash  the 
proceedings  of  a  Sessions  Jud^ 
and  to  declare  that  he  acted  illegally  ^ 
in  making  any  observAions  upon 
the  merits  of  a  case  in  which,  while 
admitting  that  he  had  no  power  to 
interfere,  he  should  not  have  passed^ 
any  opinion  upon  the  evidence   ...       2 

(2)  The  High  Court  cannot  interfere  with 

failure  of  Judge  to  convict  on  graver 
charge  ...     32 

(3)  In  a  referred  case,  and  not  an  appeal, 

if  the  High  Court  deems  a  convic-» 
t  ion  wrong,  the  only  course  open  to  it 
is  toannul  the  conviction,  and  order 
a  new  trial  for  the  proper  offence  ...     41 

(4)  A  former  decision  in  a  civil  suit,  in 

which  the  issuewas  thegenuiqeness 
or  otherwise  of  a  kubooleut,  and  the 
Court  held  that  it  was  not  genuine, 
but  added  that  the  pottah  produced 
by  the  other  side  was  authentic, 
does  not  bar  the  —  of  a  Civil  Court 
in  sanctioning  a  commitment  for 
forgery  in  respect  of  the  pottah  ...     50 

(5)  The — of  a  Deputy  Magistrate  compe- 

tent to  try  the  offence  charged  is 
not  affected  by  the  previous  con- 
viction of  the  prisoner  ...     53 

(6)  Power  of  Sessions  Judge  on  appeal  to 

reverse  Deputy  Magistrate's  con- 
viction where  no  criminal  offence 


is  committed 
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(7)  Power  of  Deputy  Magistrate  to  order 
a  ditch  over  a  pathway  and  after- 
wards filled  up  to  be  opened  out, 
and  a  wall  built  on  it  to  be  pulled 
down  •••57 

See  Assessors. 

See  Bribery  (i) 

See  Land  Disputes, 

See  Receiving  Stolen  Property. 
Jury. 

(i)  Though  the  Sessions  Judge  ought  not 
to  have  made  any  remarks'  as  to 
what  the  witnesses  for  the  defence 
stated  themselves  to  have  heard, 
this  slight  error  was  held  not  to 
amount  to  a  misdirection  ...        i 

(2)  It  is  no  misdirection  for  a  Judge  to 

tell  the  —  that,  if  the  prisoner  could 
not  prove  how  he  became  possessed 
of  certain  articles,  it  was  their  duty 
to  convict  him  ...        3 

(3)  The  omission  of  a  Judge  to  point  out 

to  the — theweaknessoftheevidence 
against  the  accused  and  the  possi- 
bility of  other  persons  being  the 
guilty  parties  does  not  amount  to 
a  positive  misdirection.  Where 
there  is  some  evidence  to  go  to  a — 
the  Court  cannot  interfere.  There 
must  be  a  misdirection  or  some 
error  in  law  ...     13 

See  Abetment  (1)  • 
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Lab  o  I  {[/n  lais}fu  I  Co  mp  nlsory).  See  Am  en  rfs . 
Land  Disputes. 

•    In  cases  « f  —  the  Magistrate  has  no 

jurisdiction  to  interfere  unless  he  is 

first  satisfied  of  the  existence  of  a 

dispute  likely  to  cause  a  breach 

•    •       of  the  peace  ...    -14 

See  Evidence  (19) 

M. 
Misappropriation.    See  Criminal  — 
Misdirection.    See  Jury. 
Moq^tearnamah.     ^ee  Forgery  (2) 
Murder. 
(i)  Procedure  in  acquitting  of —  ...       2 

(2)  Powers  of  High  Court  as  to  correction 

of  wrong  acquittal  of  —  and  en- 
hancement of  sentence  . . .     ib, 

(3)  Where  capita!  punishment  should  not 

be  inflicted  ...     20 

(4)  When  a  Judge  acquits  a  person  of  in- 

tention to  kill,  but  admits  that  the 
prisoner  struck  the  deceased  with 
a  highly  lethal  weapon  with  the 
knowledge  that  the  act  was  such  as 
was  likely  to  cause  death,  the  con- 
viction should  be  for — and  not  cul- 
pable homicide  not  amounting  to —    32 

(5)  The  oifence  committed  was  —  when 

the  death  of  a  weak  half-starved 
old  woman,  who  was  detected  steal- 
ing, was  caused  in  the  exercise  of 
the  right  of  private  defence,  by  the 
doing  of  more  harm  than  was  ne- 
cessary for  the  purpose  of  such  de- 
fence ...     33 

(6)  It  is  not  —  if  a  person  kills  another 

without  intending  to  take  his  life, 
and  if  the  acts  done  are  not  such 
as  conclusively  indicatean  intention 
to  cause  such  mjury  as  was  likely  to 
cause  death  ...     41 

(7)  Under  the  Penal  Code,  no  constructive 

but  an  actual  intention  to  cause 
death  is  required  to  constitute  — . 
Thus,  when  a  lad  of  15  years,  in  the 
heat  of  discovery  of  the  deceased 
in  the  act  of  adultery  with  a  near 
relative's  wife,  and  without  the  use 
of  any  lethal  or  other  weapon, 
joined  that  relative  in  assaulting 
the  deceased  who  died  from  the 
effects  thereof,  it  was  held  that  the 
offence  committed  was  culpable 
homicide  not  amounting  to —    ...     42 

(8)  Intoxication  is  no  excuse  for  a  man 

throttling  to  death  another  and  a 
weaker  man  who  was  intoxicated 
also  ...     58 

'9)  The  wilful  killing  of  a  person  endea- 
vouring to  escape  after  having  been 
detected  in  the  act  of  house-break- 
ing by  night  for  the  purpose  of 
theft, IS — and  cannot  be  considered 
to  have^een  done  in  the  exercise 


Murdkr. — (Continued,) 

of  the  right  of  private  defence 
either  of  person  or  property,  nor 
under  grave  and  sudden  provoca- 
tion ...  73 
(10)  A  person  who  beats  another  brutally 
and  continuously  so  that  the  back 
of  the  victim  is  reduced  to  a  state 
of  pulp,  and  yet  studiously  avoids 
breaking  a  bone  (the  very  fact  of  his 
taking  such  a  precaution  evincing 
deliberation),  is  guilty  of — or  culp- 
able homicide  not  amounting  to  — 
according  as  there  may  or  may  not 
have  been  grave  provocation  ...  78 
See  Full  Bench  Rulings  (6) 

N. 

New  Trials.     See  High  Court  (2) 

Notice.     See  Nuisance  (i) 

Nuisance. 

(i)  The  mere  non-service  of  notice  to 
remove  a — isnotasufficientground 
for  the  Court  to  set  aside  the  Ma- 
gistrate's order,  when  it  appears 
that  the  parties  did  not  take  the 
objection  before  the  Magistrate, 
but  admitted  knowledge  of  the 
existence  of  the  notice,  and  sought 
to  excuse  their  failure  to  obey  it  4 
(2)  A  Deputy  Magistrate  should  proceed 
under  Chapter  XX.,  C.C.P.,  forthe 
removal  of  an  unlawful  obstruction 
from  a  thoroughfare,  and  not  under 
Section  320  which  relates  to  dis- 
putes concerning  use  of  land  or 
water  ...       5 

See  Obstruction, 
Sec  Right  of  Use  of  Land  or  Water. 

o. 

Oaths.     See  Witness  (i) 
Obstruction. 

The  —  of  a  drain  into  which  the  sew- 
age of  complainant's  prenflses  fell, 
does  not  fall  either  under  Section 
308  or  320,  Code  of  Criminal  Pro- 
cedure, but  is  matter  for  a  civil 
«      j?uit  and  injunction  ...     58 

See  Nuisance  (2) 

P. 
Perjury.  • 

Procedure  in  a  case  of — committed 
before  a  Civil  Court  before,  ist  Ja- 
nuary 1862  ...      8 
See  Evidence  (8)  (16)  (18)  (21)  (22) 
Plea. 

(i)  No  appeal  after  —  of  guilty  ...     52 

(2)  Opportunity  to  begiven  for — of  being 

a  European  British  subject         ...     53 

(3)  Voluntary  intoxication  is  not  a  valid— 

for  an  offence  ...     79 

Police  Act  (V.  of  1861).    See  Appeal  (i) 
Police  Officer.     S'e  Bribery  (i) 

See  Evidence  (2) 
Possession.    See  Evidence  (19)  ^ 
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INDEX    (criminal    RULfNGS). 


Previous  Conviction. 

(i)  Enhanced  punishment  underSection  75, 

Penal  Code,  for  —  ...     66 

(2)  Records  of  —  when  to  be  put  in      ...     67 
See  yurisdiction  (5) 

R. 
Receiving  Stolen  Property. 

To  make  it  legal  to  punish  at  P  a 
prisoner  committed  at  Con  a  charge 
of  — ,  the  finding  must  be  that  the 
property  was  stolen  at  P  ■  •  •     49 

See  Dacoity, 
Referred  Cases.     See  jurisdiction  (3) 
Review 

Of  judgment  in  criminal  cases       ...     61 
Revision.     See  Full  Bench  Rulings  (6) 
Bight  of  Private  Defence.  See  Murder  (5) 

(9) 

Right  of  Use  of  Land  or  Water. 

Application  for  removal  of  wall      ...     66 
See  jurisdiction  (7) 
Rioting. 

(i)  Conviction  and  sentence  both  for  — 

and  grievous  hurt  upheld  ...     19 

(2)  A  person  convicted  of  —  should  not  be 
convicted  of  hurt  or  grievous  hurt 
caused  to  himself  ...     ib. 

Robbery. 

(i)   Difference  between  — and  extortion     19 
(2)   Held  that  the  offence  was  —  where,  in 
committing  theft,  there  was  indu- 
bitably an  intention,  seconded  by 
an  intention,  to  cause  hurt  ...     ok 

s.       • 

Salt.    See  Criminal  Breach  of  Trust. 

Seduction. 

Enticing  or  taking  away  with  a  crimi- 
nal intent  a  wife  living  in  her  hus- 
band's house  or  in  a  house  hired  by 
him  for  her  occupation  and  at  his 
expense  during  his  temporary  ab- 
sence, is  punishable  under  Section 
498,  Penal  Code,  provided  the  se- 
ducer knew,  or  had  reason  to  know, 
that  she  was  the  wife  of  the  man 
from  whose  house  he  took  her    ...     50 


t 


T. 


Theft.  % 

Meaning  of  dishonest  intention  in  a 
case  of  —  as  definedain  the  Pen^l 
Code 
See  House-breaking, 

Thoroughfares.     See  Nuisance  (2) 

Transportation. 

( 1 )  Term  of  —  under  Sections  4 1 2  and  59, 

Penal  Code 

(2)  A  sentence  of — gannot  be  for  less  than 

7  years.  To  bring  Section  59,  Peq^l 
Code,  into  operation,  thepunishment 
awarded  in  each  offence  alone  must 
be  not  less  than  7  years'  imprison- 
ment. A  general  sentence  of — for 
two  or  more  offences,  when  only 
one  of  the  punishments  avferded  is 
7  years'  imprisonment,  is  illegal... 

U. 

Using  Forged  Document. 

A  conviction  may  be  had  for  —  not- 
withstanding illegality  of  seal  or 
signature  thereon 

W. 
Warrant. 

A  —  to  apprehend  an  offender  is  not 
an  order  within   the  meaning  of 
Section  172,  Penal  Code 
Witnes-s. 

(i)  A — whoisnotaMahomedanorHindoo 
ought  to  be  sworn,  and  not  exa- 
mined under  .Act  V.  of  1840 
(2)  Conviction  quashed,  the  prisoner's  — 
not  having  been  summoned 
See  Assessors, 
See  Default. 

Wrongful  Confinement. 

A  sentence  of  fine  only  cannot  be 
passed  under  Section  348  of  the 
Penal  Code  (to  extort  confession, 
&c.) ;  part  of  the  sentence  must 
bo  imprisonment 
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No.  147. — Form  of  Charge  in  cases  of  Griev- 
*ous  Hurt 

So.  149.  —  Form  of  Charge  in  cascsof  Abet- 
ment of  Grievous  Hurt,  and  of  Kidnap- 
ping from  tawful  guardianship 

\o.  154.  —  Charge  to  state  the  offence  for 
which  a  prisoner  was  lawfully  detained 
when  he  escaped  from  custody 

No.  157, — Opinion  of  Assessors  unnecessary 
when  prisoner  pleads  guilty  —  Form  of 
charge  for  forgery  of  a  valuable  secu- 
rity ^ 

No.  160.  —  Punishments  formurder —  Pro- 
cedure for  mitigation  of  sentence    ... 

No.  166. — Imprisonment  for  default  of  pay- 
ment of  fine  —  Framing  of  charge  for 
fahe  evidence  —  Nature  of  common  ob- 
ject of  unlawful  assembly  to  be  describ- 
ed in  the  charge 

No.  186.  —  Framing  of  charge  for  Kidnap- 
ping from  lawful  guardianship 

No.  187.  —  Verdict  of  Jury  concurred  in  by 
Judge,  considered  the  same  as  verdict 
of  Judge  in  concurrence  with  Assessors, 
in  a  District  to  which  trial  by  Jury  not 
extended 

No,  200. — Collectorsnotcompefenttomanage 
estates  attached  by  Magistrates  under 
Scction3i9,  Codeof  Criminal  Procedure 

No.  201.  —  Ruling  of  a  Divisional  Bench  of 
two  Judges  of  the  High  Court,  not 
affected  by  a  subsequent  conflicting 
decision  of  a  single  Judge 

No.  211.  —  Charge  of  Kidnapping  from 
lawful  guardianship  need  not  state  that 
the  Kidnapping  was  forcible 

No.  215.  —  Hurt  caused  to  each  of  three  per- 
sons to  be  separately  charged  and  pun- 
ished—  Charge  to  state  common  object 
of  Unlawful  Assembly  in  prosecution  of 
which  Grievous  Hurt  was  caused 

No.  225.  —  Charge  to  state  offence  how  pun- 
ishable with  which  prisoners  threatened 
another  in  order  to  extort  property  from 
him 

No.  229.  —  Procedure  when  prisoner  pleads 
not  guilty  to  graver  offence  charged, and 
guilty  only  to  minor  offence  charged... 

No.  238.  —  Sessions  case  to  remain  on  file 
until  reapprehension  and  trial  of  escap- 
ed prisoners 

No.  242.  —  Grievou;  hurt  and  causing  dis- 
appearance of  evidence  —  Conversion 
of  theft  into  dacoity  —  Receiving  stolen 


ib. 


ib. 


2 
ib. 


ib. 
3 


ib. 


ib. 


ib. 


ib. 


ib. 


ib. 


ib. 


properly  —  Different  degrees  of  abet- 
ment to  be  charged  separately  ...       5 

No.  243. — Bigamy  and  abetment  of  bigamy 

to  be  charged  separately  ...     ib. 

No.  246. — Intentional  omission  to  apprehend 
on  the  part  of  a  public  servant  bound 
to  apprehend,  how  to  be  charged        ...       6 

No.  250.  —  False  evidence,  false  personation 
for  the  purpose  of  any  act  or  proceeding 
in  a  suit,  and  Culpable  Homicide  not 
amounting  to  murder,  how  to  be  charg- 
ed —  Charges  to  Jury  what  to  state  ...     ib. 

No.  256. —  Framing  of  charjje  of  Delivery  of 
Counterfeit  Coin  and  of  Wrongful  Con- 
finement ...       7 

No.  281. —  Procedure  by  Lower  Courts  in 
cases  of  conflicting  rulings  of  the  High 
Court  . . .     ib. 

No.  303,  —  Practice  in  trials  regarding  of- 
fences some  of  which  should  be  tried 
by  Jury  and  others  with  the  aid  of 
Assessors  . . .     ib. 

No.  311.  —  Charge  to  name  the  offender 
whom  the  accused  intended  to  screen 
from  legal  punishment — Framing  of 
charge  to  enable  Penal  Code  to  apply     ib. 

No.  313.  —  Knowing  or  neg4igent  omission — 
Charge  to  slate  nature  of  office  held  by 
prisoners  so  as  to  make  them  public 
servants  ...       8 

No.  315. — Judge  to  record  regular  finding      i^. 

No.  320. — About  furnishing  a  copy  of  the 
judgment,  as  well  as  of  the  final  sen- 
tence and  order,  to  applicants  under 
Section  418,  Code  of  Criminal  Proce- 
dure ...     ib. 

No.  329. — Order  as  to  fine  illegal  in*a  case 
of  bodily  injury — Abetment  of  Grievous 
Hurt — Report  of  Deputy  Magistrate  is 
not  legal  evidence — Intention  to  take 
life  njt  indispensable  to  constitute  mur- 
der— Report  of  Chemical  Examiner  to 
Government  is  evidence  ...       9 

No.  345. — Kscapc  of  prisoner  arrested  ior 

bad  livelihood  ...     ib* 

No.  349. — Framing  of  charge  for  theft  in  a 
building — Previous  conviction  not  to  be 
charged,  but  to  be  brought  forward 
after  conviction  ...     10 

No.  366. — Absence  of  principal  witnesses 
for  the  prosecution,  no  ground  for  dis- 
charging th**.  prisoner — Additional  sen- 
tence ...     ib. 
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No.  I. — Holiday's  for  1866  ...       i 

PTo.  5. — Preparation  of  the  Registration  Me- 
moranda . . .    ib. 

No.  3. — Three  Chiefs  of  Mahoraedan  Religi- 
ous Institutions  exempted  from  personal 
attendance  in  the  Civil  Courts  ...     ib. 

No.  4. — Drawing  attention  to  Circular  No.  2 
of  1865  calling  for  Annual  Statements 
regarding  Stamp  Fees  and  the  expense 
to  Government  tor  each  description  of 
Court  ...       2 

No.  5. — Salaries  of  Nazirsof  Civil  and  Reve- 
nue CAirts  how  to  be  exhibited  in  the 
Quarterly  Returns  ...     ib. 

No.  6. — Destruction  of  old  Records  of  Small 
Cause  Courts  after  final  execution  of 
Decrees  ...    ib. 

No.  7. — Explanation  of  Circular  No.  34  of 
1865  calling  for  Return  of  original  suits 
disposed  ot,  and  of  Stamp  Duty  levied 
on  their  institution  during  March  1865       3 

No.  8. — (Cancelled.) 

No.  9. — Rates  of  printing  executed  at  pri- 
vate Presses — I ndents  for  Stationery  ...       4 

No.  10. — Calling  for  information  regarding 
amount  of  Stamp  Duty  levied  on  institu- 
tion of  suits  and  total  costs  of  suits   ...     ib. 

No.  II. — Grant  of  half-pay  to  Peons  while 
sick  in  Hospital  or  receiving  Medical  aid 
as  out-door  patients  of  the  Hospital  ...       5 


No.  12. — Amount  of  Stamp  Duty  refunded 
under  Note  (F),  Article  12,  Schedule  B, 
AdlX.  ofi862  ...       5 

No.  13. — Enrolment  of  Pleaders  in  the  Civil 

Courts  ...       6 

No.  14. — Exemption  of  Zemindar  of  Soosung 
from  personal  attendance  in  Civil  Courts       7 

No.  15. — Enrolment  of  Mookhlears  under 
Aa  XX.  of  1865  ...    ib. 

No.  16. — ^Transmission  to  Courts  of  first 
instance  of    judgments  of   Appellate   • 
Courts  in  cases  of  reversals,  &c.        ...       9 

No.  18. — Employment  and  remuneration  of 
extra  Peons  by  Civil  Judges  for  the  ser- 
vice and  execution  of  processes  on  spe- 
cial occasions  ...     ib. 

No.  19. — Duty  of  Administrators  under  Adl 
XL.  of  1858,  other  than  public  Curators 
and  others  appointed  under  Section  10, 
to  keep  accounts  ...     10 

No.  20. — Explanation  of  Circular  No.  10  re- 
garding amount  of  Stamp  Duty  levied 
on  institution  of  suits  and  total  costs  of 
suits,  and  further  call  for  the  Statements 
therein  required  ...    ib. 

No.  21. — Deduction  of  probable  payments 
of  April  1867  from  the  Budget  Grant 
for  1866-67  —  Explanation  of  the  head 
"  Allotment  "  at  foot  of  Monthly  Con- 
tingent Bill  ...     II 
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CRIMINAL  CIRCULAR  ORDERS. 


No.  I. — Mode  of  Commitment  in  cases  of 
European  British  Subjects  and  Native 
Subjects  together  charged  with  an  of- 
fence 

No.  2. — Convictions  under  A6i  V.  of  1861 
appealable 

No.  3. — Form  of  charee  in  Commitments  for 
giving  False  Evidence 


ib. 


No.  4. — Information  called  for  of  Valu%  of 
Stamp  Fees  realised  on  papers  filed  in 
Court  during  1859  ...      2 

No.  5. — Form  of  charge  for  Murder — Denial 
of  exceptions,  in  what  cases  necessary . . .   ib. 


SMALi:  CAUSE  COURT  REFERENCES. 


•  DWarkanath  Moitro  vs.  T.  J.  Kenny. 

Limitation  —  Pleaders'  Fees  ...       i 

Mr.  T.  J.  Kenny  vs,  Kolum  Mundle. 

Jurisdiction —  Damages —  Costs  —  Section 
IS,  Act  XIV.  of  1859  ■     «^- 

NobinChunderMozoomdarv;.  Mr.  T.J.  Kenny. 

Limita&on — Servants'  wages — Admission         3 

NobinKalee  Debeat;5.BindoobashineeDebea. 

Jurisdiction — Suit  for  Maintenance  ...       5 

Edward  Dubois  de  Saran  vs.  Hurrish 
Chunder  Biswas. 

Witnesses  (Recovery  of  expenses  of)        ...       6 
Suroop  Chunder  Patre  vs.  Jadoo  Moytee. 

High  Court  (Power  of — as  to  question  sub- 
mitted for  its  opinion)  ...       7 

Shumboonath  Biswas  vs.  Kisto  Dhun  Sircar. 

Limitation — Deduction  on  account  of  pro- 
secution of  Appeal  ...       8 
Mr.  John  Doyle  V5.  Mundaree  Mundul. 

Breach  of  Indigo  Contract — Stamp  Duty — 
Dam^es  (Mode  of  estimating)         ...     10 
Hobeeoo  Sobair  vs.  Meer  Hossein  Ali. 

Registration — Agreement  under  Section  51, 
A61 X  V  L  of  1 864,  how  to  be  recorded — 
Evidence  (Proof  of  Registrar's  signa- 
ture not  necessary)  ...     14 


Mr.  John  J.  Doyne  vs.  Khoodee  Ram  Mundul. 


15 


16 


18 


ib. 


Estoppel — Statement  in  verified  plaint      .. 

Mothoooranath  Dey  vs.  Gopal  Roy. 
Suit  on  contract  compounding  an  Assault — 

Mahomedans 

Reverend  Mr.  Brice  vs.  Mr.  Toogood. 

Jurisdiction  (of  Small  Cause  Court) — Use  of 
land — Damages — Rent 
Dwarkanauth  Kooreevs.  Anundo  Chun- 
der Sannel. 

Suit  against  defaulting  witness  in  Civil  Suit 
-^nus  probandi — Damages 
Anund  Chunder  Mozoomdar  vs.  Go- 
burdhun  Khan. 

High  Court  (Powers  of) — Questions  arising 
out  of  execution  of  decree 

Denis  Keeffe  vs,  Liset  Christie. 

Jurisdiction  (of  Small  Cause  Court) — Actions 
of  debt  against  European  soldiers  and 
their  Native  wives.  ...     21 

Doorga  Churn  Bhuttacharjee  vs.  Shoshee 
Bhoosun  Mitter. 

Muurosee  Lease  by  guardian  of  minor — Re- 
covery of  consideration — Fraud — Evi- 
dence ...    ,23 


19 


RECORDER'S  REFERENCE. 


Government  vs,  Ramasawmy. 
Form  of  charge  of  murder  —  Time  for  techni- 
cal objections  to  Criminal  charges  ...       i 


f 


• 


I 
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WASTE  LAND  COURT  REFERENCE. 


Taranath  Dutt  vs.  The  Collector  of  Sylhet. 
Time  for  instituting  suit  under  Section  5,  Act 
XXII  I.  of  1863  (not  extendible)  —  Vaka- 
lutnamah  (Effect  of  filing) 


RULES  OF  PRACTICE. 


Rules  adopted  by  the  Sudder  Court  on  the 
28th  October  1859  .  i 

Rules  adoped  by  High  Court  on  ist  May 
1863  5 

Rules  adopted  by  High  Court  on  21st 
June  1865  ...       8 


Rules  for  Pleaders  and  Mookhtars  in  Mo- 

fussil   Courts   (Regulation    Provinces)  9 

Registration  of  Special  Appeals                 ...  15 

Pleaders'  Fees                                               ...  ib. 


LETTERS    PATENT. 


Letters  Patent  of  the  High  Court  of  Judi- 
cature at  Fort  William  in  Bengal,  dated 
28th  December  1865 


Despatch  from  the  Secretary  of  State  for 

j  India  to  the  Governor-General  of  India 

I  I  in  Council 

'  Rules   of   Practice  of  the   High   Court  of 

'         Judicature  at  Fort  William  in  Bengal 


II 


I 


•    •      . 


(PRIVY  COUNCIL  RULINGS). 


58 


(2) 

(3) 


69 


100 


102 


A. 

AfiATBMEKT  OF  SuiT.  See  Execution  of  Decree, 
Account  Books.    See  Evidence  (2)  (6) 
Accounts.    See  Partnership  — 
Acknowledgment. 

Where  an  action  is  brought  for  a  cer- 
tain sum,  on  failure  of  plaintiff  to 
prove  his  entire  claim,  judgment  ' 
may  be  given  for  a  smaller  amount  ' 
in   accordance  with  the  —  of  the 
defendant 
Admission.    See  Acknowledgment. 
Adoption. 
(1)  Possession  under  an  —  of  no  avail  if 
the  —  fails 
In  Bareilly  the  authority  of  the  hus- 
band essential  to  validity  of  an — ...    ib. 
According  to  Hindoo  Law,  an  adopted 
son  succeeds,  not  only  lineally,  but 
also  collaterally,  to  the  inheritance 
of  his  adoptive  father's  relations  . . . 
An  —  made  by  a  Parsee  just  before  his 
death  woufd  render  improbable  the 
execution  of  a  will  a  short  time 
previous  thereto 
As  Dhurm-putr  and  as  Paluk-putr...    ib. 
Evidence  to  prove  —  ...   109 

See  Succession, 

Agreements. 

Two  —  entered  into  by  the  same  par- 
ties on  the  same  day,  one  providing 
for  a  conditional  sale,  and  the  other 
reducing  the  plan  of  conditional 
sale  to  a  mortgage,  were  held  not 
(b  be  inconsistent,  so  as  to  make 
the  second  an  invalid  instrument ...  117 
Appeal. 
(i)  Consolidation  of  suits  for  the  purpose 

of  —  to  the  Privy  Council 
(2)  Omission  to  —  against  interlocutory 
order  of  remand  for  re-trial  on  pro- 
duction of  mortgage-accounts 
Regarding  costs 
See  Arbitration  (i) 
See  Costs  (3) 

See  Privy  Council  (3)  (4) 
Arbitration. 
(1)  In  appealing  to  set  aside  an  award  of 
arbitrators  which  the  appellant  con- 
tends b  not  binding  upon  him,  he 
is  not  bound  to  appeal  against  ever}- 
interlocutory  oroer  which  was  a 
step  in  the  procedure  that  led  up 
totheawara 


(4) 


(5) 
(6) 


(3) 


34 


47 
59 


21 


Arbitration. — (Continued,) 

(2)  Both  the  Code  of  Procedure  and  the 

Punjab  Code  require  the  consent 
of  the  parties  to  a  reference  to,  and 
the  appointment  of,  arbitrators  ...    ib, 

(3)  A  party,  by  appearing  before  arbi- 

trators appointed  without  his  con- 
sent, and  in  spite  of  his  repeated  « 
remonstrances,  does  not  forfeit  his 
right  to  question  the  validity  of 
their  award                                    ...    ib, 
Att\chment.     See  Damages  (i)  (2) 

B. 

Balance.    See  Evidence  (6) 
Birt.     See  Misjoinder, 

c. 

Compromise.    See  Limitation  (4) 
Consolidation  op  Suits.  See  Af peal  {i) 
Contribution.    See  Joint  Hindoo  Family,     , 
Costs. 

(i)  On  an  appeal  by  defendant  against 
whom  the  suit  was  decreed  m  the 
Court  of  first  instance,  which  decree 
was  affirmed  on  appeal  by  the  Sud- 
der  Court,  the  Privy  Council  held 
that  the  plaintiff  had  not  made  out 
his  case  below,  and  reversed  the 
judgment,  but  awarded  to  the  de- 
fendant —  in  the  first  Court  only, 
and  not  in  either  of  the  Appellate 
Courts,  on  the  ground  tnat  the 
plaintiff,  as  respondeat,  was  de- 
f endi ng  the  judgment  ...     33 

(2)  Practice    of    Privy    Council    as    to 
appeals  regardmg  — .     Section  7, 
•  Regulation  1 1 . ,  1 800,  Bombay  Code    59 

(3/  Privy  Council  will  disallow  all  —  for 
papers  unnecessarily  included  in 
printed  transcripts  sent  from  India  63 
(4)  How  Privy  Council  dealt  with  —  in  a 
case  in  which  there  was  delay  in 
suing,  and  which  was  attended  with 
a  considerable  degree  of  suspicion  77 
See  Damages  (3) 

D. 

Damages. 

( 1 )  Claim  to  —  not  barred  by  reason  of  re- 

sistance of  unlawful  attachment . . . 

(2)  When  ordinary  —  may  be  recovered 

on  failure  to  prove  special  — 

(3)  Where  the  Privy  Council  assessed — 

themselves  with  costs  in  proportion 


9" 

ib, 

ib. 


Ixii 


INDEX  (privy  council «ULINGS). 


Debt.     See  Joint  Hindoo  Family. 

See  Zemindar, 
Decree.    See  Execution  of — 

See  Reversal  of — 
Duress.     See  Onus  Probandi  (2) 

E. 

Enam  Grants 

Cannot  deprive  the  Meymoodars  of 
their  hereditary  rights  ...   121 

See  Limitation  (7) 
Equitable  Mortgagee.    See  Mortgage  (7) 
Equity.    See  Natural  — 
Error.    See  Plaint, 
Estoppel. 

Unsuccessful  application  to  intervene    63 

See  Statement, 
Evidence, 

(1)  Test  in  cases  of  conflicting  —  ...  26 

(2)  Production  of  account-books  ...  29 

(3)  Alterations  in  instruments  ...  53 

(4)  In  considering  a  case  upon  — ,  all  the 

presumptions  for  or  against  should 
be  received  in  connection  with  the 
oral  or  documentary  —  •  •  •     55 

(5)  Long  possession /►r/w£?/flciV  —  of  title    69 

(6)  Duty  of  Sudder  Court,  under  Section 

16,  Regulation  VI.,  1793,  to  have 
^  used  the — s  upplied  by  certain  origi- 
nal account-books,  or  to  have  ascer- 
tained that  the  sum  mentioned  as 
the  balance  due  on  a  partnership- 
account  subject  to  certain  objec- 
tions, was  a  balance  due  without 
objection  ...     76 

(7)  The  observation  that  the  —  of  a  wit- 

ness proves  too  much  is  not  re- 
butted by  the  suggestion  that  it  can- 
not be  supposed  that  the  witness  was 
suborned,  for,  if  he  was  possessed  of 
common  shrewdness,  he  would  not 
have  overdone  the  thing,  and  thus 
have  given  rise  to  such  an  objection   1 27 

See  Adoption  (6) 

See  Onus  Probandi  (3) 
Execution  of  Decree. 

When  —  in  a  suit  fails  or  is  set  aside, 
and  the  proceedings  regarding  that 
execution  are  taken  off  the  fil«,  th^ 
whole  suit  is  not  necessarily  dis- 
continued thereby,  nor  are  the  fur- 
ther proceedings  for  the  same  pur- 
pose to  be  considered  as  taken  in  a 
new  suit  ...       7 

F. 

Foreign  Territory.    See  Limitation  (4) 
Fraud.    See  Mortgage  {5)  (6) 

See  Onus  Probandi  (2) 


Gift.    See  Widow, 


G. 
H. 


Hereditary  Offices.       See  Enam  Grants. 

See  Limitation  (7) 


Hij|doo  Law.  ^ 

The  presumption  of — is  that  property 
not  shown  to  be  separate  is^oint. 
Where  an  elder  brother  is  long  in 
the  management  of  the  joint  estate 
and  in  the  receipt  of  the  collections 
from  it,  and  is  accountable  for  them 
to  his  younger  brother,  if  the 
monies  employed  in  the  purchase  of 
certain  talooks  formed  part  of  those 
drawn  from  the  joint  estate,  the 
younger  brother,  on  a  reunion,  is 
entitled  upon  the  general  principles 
-  of  — ,  and  independently  of  th^ex- 

press  provisions  of  any  deed  of 
agreement  executed  between  the 
parties,  to  share  in  them  as  acqui- 
sitions made  by  the  use  of  the  joint 
funds  ...     II 

See  Adoption.  * 

See  Onus  Probandi  (4) 

See  Widow, 

I, 

Instalment.    See  Sale  (2) 
Interlocutory  Order. 

Order  remanding  a  suit  for  re-trial  on 
production   of  mortgage^ccounts     47 

See  Appeal  (2) 

See  Arbitration  (i) 
Intervenor.     See  Estoppel, 
Issues.     See  Remand, 


J- 

Joint  Hindoo  Family. 

There  being  disputes  in  a  —  with  re- 
spect to  the  property  acquired  by 
the  father,  the  parties  agreed  to 

,  refer  the  matter  to  arbitration  ;  and 

while  the  arbitration  was  still  pend- 
ing, certain  agreements  were  en- 
tered  into   by   which   the  parties 
/  agreed  to  pay  their  equal  propor- 

tions of  a  joint  debt  effected  on  the 
common  family  property,  and  that 
the  payment  under  this  ^reement 
should  not  be  delayed  by  any  divi- 
sion of  the  family  property,  or  by 
the  settlement  of  the  debts  due  to 
the  family.  Held  that  the  parties 
were  bound  by  the  agreement  to 
contribute  towards  payment  of  the 
debt  in  equal  proportions  according 
to  the  interest  they  respectively 
had  in  the  family  estate  ...     39 

See  Hindoo  Law. 
Judgment. 

Duty  of  Lower  Courts  to  pronounce 
opinion  on  all  important  points  ...     63 

K. 

Kararnamah.    See  Agreements. 


Legacy,     See  Sale  (5) 


tKDRX   (miVY  COUNCIL  RtTLINGS). 
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LlMlTAyON.  j 

(i)  A  ^itforrent  is  barred  under  Clauses, 
oection  3,  Regulation  II.,  1805, 
^  against  a^person  who  has  been,  by 
hiniself  or  by  those  under  whom  he 
claims,  in  peaceable  possession 
without  pay  ment  of  rent  for  6oy  ears 

.  0  before  tne  commencement  of  the 
suit.  That  Clause  takes  away  from 
the  Courts  all  authority  to  take  cog- 
nizance of  any  suit  whatever  if  the 
cause  of  action  shall  have  arisen  60 
years  before  the  institution  of  the 
•  suit ;  it  precludes  all  enquiry  into 
an]^  original  defect  in  the  title  under 
which  the  possession  commenced, 
and  makes  it  unavailing  to  show 
that  the  possession  commenced 
und^  a  grant  made  null  and  void. 
by  Regulation  XIX.,  1793  ...       i 

(2)  Under  the  Punjab  Code,  and  before 

Aa  XIV.  of  1859  took  effect  in 
Oude,  letters  offering  to  pay  a 
debt  by  instalments,  and  praying  to 
be  excused  from  the  payment  of 
interest,  are  an  ample  acknowledg- 
ment of  the  debt  to  save —        ...     f8 

(3)  U nder  thesame  Code,  payments  made 

by  an  agent  upon  account,  and  con- 
tinued monthly  for  several  months, 
ought  to  be  regarded  as  tantamount 
at  least  to,  if  not  correctly  describ- 
ed as,  a  running  account,  and  arc 
therefore  part  payments  which 
amount  to  "a  partial  satisfaction 
of  demand  "  whereby  the  period  of 
—  is  renewed  ...    ib, 

(4)  Offer  of  compromise,  and  residence  of 

defendant  in  foreign  territory,  do 
not  bring  plaintiff  within  the  ex- 
ception in  Section  13,  Regulation  I., 
1800,  Bombay  Code  ...     31 

(5)  The  nullum  tempus  Clause  of  Sec- 

tion 3,  Regulation  If.,  1805,  does 
not  apply  to  a  case  where  the  occu- 
pant was  not  a  mortgagor  or  depo- 
sitary otherwise  than  as  he  was 
subject  to  pay  a  portion  of  the  pro- 
ceeds of  the  property  to  another 
during  his  lifetime  ...     68 

(6)  Under  Section  18,  Regulation  1 1.,  1803, 

and  Regulation  11.,  1805  ...    95 

(7)  Claims  by  Meymoodars  to  recover  ar- 

rears of  village-dues  ...  121 

Loan.    Sit  Zemindar, 

M. 

Maintenance.    See  Limitation  (5) 

Mbsne  Profits. 
(i)  Decree  of  Sbdder  Court  estimating  the 
amount  of  —  from  the  average  of 
two  preceding  years  as  ascertained 
in  a  former  suit  (the  evidence  in 
the  present  suit  being  unsatisfac- 
tory on  \^\\\  sides)  upheld  ...   125 

Vol.  V. 


I  Mesne  Profits. — (Continued,) 

(2)  The  Court  cannot  give  more  —  than  is 
claimed,  although  a  greater  amount 
may  be  proved  ...  127 

See  Mortgage  (3) 

Misjoinder. 

A  suit  by  a  zemindar  for  possession 
of  lands  and  for  arrears  of  rent  of 
those  lands  under  a  kubooleut  given 
by  the  defendant,  and  to  have  it 
declared  that  a  Bhakee  Birt  tenure 
set  up  by  the  defendant  is  a  fabri- 
cation and  void,  is  not  multifarious 
or  bad  on  the  ground  of — of  causes 
of  action.  In  such  a  case  all  the 
distinct  portions  of  the  plaintiff's 
claim  flow  from,  support,  and  have 
a  relation  to,  and  connexion  with, 
his  proprietary  title  which  he  seeks 
to  confirm,  and  which  primd  facte 
entitles  him  to  the  collections      ...     55 

Mogul  AN  Due.s.    See  Sale  (3) 

Mortgage. 
(i)  Law    of  Foreclosure   in   Bengal  ex- 
plained ...     47 

(2)  Suit  by  purchaser  under  deed  of  condi- 

tional salefor  possession  and  mesne- 
profits  ofthe  mortgaged  premises  of 
which  he  is  already  in  possession 
under  a  benamee  lease  to  his  son     ib, 

(3)  Production    of    accounts    by    mort- 

gagee in  possession  ...     ib, 

(4.)  Effect  of  a  foreclosure-decree  in  Su- 
preme Court  in  a  —  suit  between 
Hindoos  ...     83 

(5)  A  suit  for  redemption  and  for  posses- 

sion instituted  many  years  after  a 
fraudulent  sale  for  arrears  of  reve- 
nue is  not  barred  by  Section  24, 
Act  I.  of  1845  ...     ib, 

(6)  A  fraudulent  purchase  by  the  mort- 

gagee in  possession  of  the  mortgag- 
ed estate  at  a  sale  for  arrears  of  re- 
venue will  not  defeat  the  e<yjity  of 
redemption  ...     ib, 

(7)  To  entitle  a  person  to  claim  as  equit- 

able mortgagee,  it  is  not  sufficient 
to  show  that  he  paid  off  the  original 
-»- ,  but  also  that  it  was  his  own 
money  that  was  paid,  and  that  he 
was  to  stand  in  the  position  of  the 
original  mortgagee  ...   124 

See  Agreements, 

See  Appeal  (2) 

See  Interlocutory  Order, 

Multifariousness.    See  Misjoinder, 

N. 
Natural  Euuity. 

Principle  of  —  not  applicable  in  the 
case  of  a  reduction  in  the  stipends 
allotted  to  the  younger  children  of 
a  deceased  zemindar  consequent 
on  the  sale  of  portion  of  the  zemin- 
dary  not  occasioned  by  bad  seasons 
or  acts  of  God  or  ncgiec\  ...     y8 

8— a 
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INbEX   (privy  council  fULI^GS). 


o. 

Onus  Probandi. 

<i)  Of  title  to  land  in  a  purchaser         .  .       7 

(2)  Where  an  appellant  alleges  that  a  ra- 

zeenamah  was  obtained  from  him 

by  duress  or  fraud  ...     25 

(3)  Where  an  appellant  complains  that 

he  had  not  an  opportunity  of  giv- 
ing his  evidence  to  the  Court  be- 
low ...     tb, 

(4)  On  the  party  seeking  to  except  any 

property  from  the  general  rule  of 
partition  according  to  Hindoo  Law    67 

(5)  In  suit  by  purchaser  at  sale  for  arrears 

of  revenue  for  rents  and  profits  of 
uncultivated  land  brought  into  cul- 
tivation ...     80 

P, 

Papers.    See  Privy  Council  (5) 

Partition.    See  Onus  Probandi  (4) 

Partnership  Accounts.    See  Evidence  (6) 

Pilgrim  Tax. 

Compensation  in  lieu  of  —  at  Gya. 
Government  system  of  accounts 
not  to  prejudice  private  rights  of 
parties  ...     14 

Plaint. 

Error  in  —  cannot  bar  relief  really 
sought  ...     47 

Pleading. 

Where  a  plaintiff  on  certain  alleged 
facts  seeks  relief,  and  is  unable  lo 
obtain  a  trial  of  the  facts  by  reason 
of  certain  conclusions  of  law  which 
the  Judge  forms  on  the  case  in  its 
then  condition,  the  Courts  arc 
bound  to  proceed  upon  the  facts 
as  stated  by  the  plaint  and  upon 
the  assumption  of  the  truth  of 
those  facts  ...     83 

Possession.     See  Evidence  (5) 
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The  4lh  January  1866. 

»  Present  : 

The  Hon'ble  L.  S.  Jackson  and  J.  B.  Phear, 

Judges, 

Sale  of  lands  for  arrears  of  Revenue— Object 
of  Section  54,  Act  XI.  of  2859,  as  to  encum- 
brances^Onns  prohandL 

Case  No.  2512  of  1865. 

Special  Appeal  from  a  decision  passed  by  Mr. 
A.  PigoUf  Judge  of  Hooghly^  dated  the 
2gth  June  186^,  reversing  a  decision  of 
Moulvie  Nazirooddeen  Mahomed^  Principal 
Sudder  Ameen  of  that  District ^  dated  the 
28th  November  1864. 

Monohur  Mookerjee  (Plaintiff),  Appellant, 

versus 

Joykishen  Mookerjee  and  others  (Defendants), 

Respondents, 

Mr,  R,  T,  Allan  and  Baboo  Bamachurn 
Banerjee  for  Appellant. 

Baboos  Mohendro  Lai  Shome  and  Banee 
Madhub  Banerjee  for  Respondents. 

The  object  of  Section  54,  Act  XI.  of  1859,  is  to  protect, 
not  every  encumbrance  which  may  be  set  up,  but  only 
^«wtaj(/i^  encumbrances  executed  in  contemplation  of  an 
impetKling  sale,  or  in  fraud  of  a  possible  purchaser. 
W  nere  surrounding  circumstances  suggest  such  creation, 
it  is  for  the  party  setting  up  the  encumbrance  to  estab- 
lish its  bond  fide  character. 

In  this  case  a  share  in.  a  joint  estate,  con- 
sisting of  a  specific  portion  of  land,  had  been 
separated  itojp  the  estate  under  Section  11, 


Act  XI.  of  1859,  and,  default  in  the  pay- 
ment of  the  Government  Revenue  having 
occurred,  was  separately  sold  under  Section 
13  of  the  same  Act.  The  plaintiff,  who 
purchased,  sought  to  obtain  immediate  (khas) 
possession  of  ta  piece  of  land  comprised 
within  the  portion  sold,  but  was  met  by  an 
allegation  of  mokurruree  lease,  granted  by  the 
defaulter  to  his  son  some  months  before  the 
sale,  which  lease  was  said  to  be  protected 
under  Section  54  of  the  Act  cited.  Plaintiff 
impugned  the  lease  as  collusive  and 
fraudulent,  and  sued  for  possession  of  the 
ground.  The  Principal  Sudder  Ameen,  who 
tried  the  suit  in  the  first  instance,  being  of 
opinion  that  the  lease  was  of  this  char- 
acter, decreed  to  set  it  aside ;  but,  having 
referred  to  the  object  to  which  the  land  had 
been  devoted,  further  decreed  that,  on  pay- 
ment by  the  defendant  of  an  enhanced  rent, 
the  land  should  be  left  in  the  condition  in 
which  it  then  was. 

The  Zillah  Judge  in  appeal,  finding  the 
lease  to  have  been  really  executed  by  the 
defendant  Joykishen,  and  observing  that  it 
was  for  the  plaintiff  **  to  prove  his  pleas  of 
collusion  and  fraud  and  antedating,"  de- 
cided thstt  no  such  proof  had  been  afforded, 
artd  reversed  the  decree. 

Mr.  Allan  for  the  plaintiff  (special  appel- 
lant), having  to  deal  with  this  positive 
finding  in  a  matter  of  fact,  has  had  some 
difficulty  in  making  out  a  case  on  which 
a  special  appeal  would  lie. 

We  are  of  opinion  that,  by  a  slight  shift- 
ing of  the  burthen  of  proof,  the  Lower 
Appellate  Court  has  departed  from  the  prin- 
ciples on  which  this  case  should  have  been 
determined  ;  and  that  a  rigid  adherence  to 
those  principles  is  absolutely  necessary  for- 
the  purpose  of  preventing  serious  frauds 
under  the  operation  of  this  portion  of  the  Sale 
Law.  ^ 
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It  cannot  be  doubted,  but  the  object  of 
Section  54,  Act  XI.  of  1859,  was  to  protect, 
not  every  encumbrance  which  might  be 
set  up,  but  only  bond  fide  encumbrances 
executed  in  contemplation  of  an  impending 
sale,  or  in  fraud  of  a  possible  purchaser ;  and 
that,  where  surrounding  circumstances  sug- 
gested such  creation,  it  would  be  for  the 
party  setting  up  the  encumbrance  to  es- 
tablish its  bond  fide  character,  which  he 
could  readily  do  if  it  were  really  of  that 
comple:(ion. 

Applying  these  principles  to  the  present 
case,  the  Courts  below  should  have  enquired 
into  the  following  points  : — 

istly, — Was  the  pottah  Joykishen's 
deed  ? 

2ndly. — Was  it  executed  at  the  time 
stated,  bond  fide,  with  the  intention  of  im- 
mediately passing  a  substantial  interest  to 
the  lessee,  his  son  ? 

jrdly, — Was  this  assignment  intended  to 
operate  in  fraud  of  a  foreseen  possible  auction- 
purchaser  ? 

Another  point  appears  not  free  from 
doubt,  and,  therefore,  calling  for  enquiry, 
namely, 

4ihly, — To  what  extent,  looking  at  Joy- 
kishen's relations  with  his  co-sharers,  could 
this  pottah  constitute  an  encumbrance  on  the 
plaintiff's  purchase  within  the  meaning  of  the 
Act? 

Now,  looking  at  the  relations  of  all 
the  parties  to  this  suit,  and  to  the  continual 
occurrence  in  this  country  of  family  arrange- 
ments made  for  the  purpose  of  defeating 
the  legal  consequences  of  acts  and  omis- 
sions, we  hage  no  hesitation  that  there  were 
points  on  which  it  was  for  the  defendant  to 
satisfy  the  Court;  in  other  words,  that  the 
burthen  of  proving  the  bond  fide  encum- 
brance lay  on  him.  The  Judge,  on  ti:^  oAer 
hand,  we  think,  as  contended  by  Mr.  Allan, 
finding  a  mere  /actum  of  a  pottah,  has 
thrown  it  entirely  on  the  plaintiff  to  prove 
the  fraud.  It  seems  to  us  more  than  pro- 
bable that,  if  he  had  looked  at  the  case  in 
the  light  in  which  we  now  set  it  before 
him,  he  might  have  come  to  a  different 
conclusion.  At  any  rate,  it  will  be  his  duty 
now  attentively  to  re-consider  the  case  in 
that  light. 

We,  therefore,  reverse  the  decision  of  the 
Lower  Appellate  Court,  and  remit  the  case 
with  directions  to  re-hear  it  as  above  indi- 
cated. The  costs  will  be  costs  in  the 
suit. 


The  4th  January  1866.     ^ 
Present :  ^ 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges,    •  * 

Minors— Section  2,  Regulation  XXVI.,  1793 — 
Proprietors  of  estates  paying^  Revenne  to 
Govemmtnt — Necessaries — Power  of  Minor 
to  authorize  third  pai^  to  settle  an  ac- 
count 

Case  No.  300  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  12th  August 
1865. 

Bykuntnath  Roy  Chowdry  (Defendant), 

Appellant, 

versus  ♦ 

Mr.  N.  P.  Pogose  (Plaintiff),  Respondent, 

Baboo  Sreenath  Doss  for  Appellant. 

Mr,  C.  Gregory  and  Baboo  Dwarkanalh 
Mitter  for  Respondent. 

Suit  laid  at  Rupees  3,801-9. 

Section  3,  Regulation  XXVI.,  1793,  extends  the 
term  of  minority  of  proprietors  of  estates  payincf  reve- 
nue to  Government,  trom  the  end  of  the  15th  to  the  end 
of  the  iSthyear,  in  respect  of  all  acts  done  by  such  pro- 
prietors, both  as  to  matters  connected  with  real  estate, 
and  matters  of  personal  contract. 

Minors  have  a  qualified  power  of  contracting^,  and  an 
implied  or  expressed  contract  for  necessaries  is  binding 
absolutel]^  on  a  minor. 

As  a  minor  cannot  himself,  by  reason  of  insufficient 
capacity  for  business,  state  and  settle  an  account  so  as  to 
be  bound  thereby,  so  neither  can  he  authorize  another 
party  to  do  for  him  that  which  he  cannot  do  himself. 

The  plaintiff  in  this  suit,  Mr.  N.  P.  Pogose, 
sues  the  defendant,  Bykuntnath  Roy  Chow- 
dry, a  zemindar  of  Zillah  Mymensing,  for 
a  sum  of  money  due  on  three  bonds  executed 
by  him:  one  for  1,450  rupees,  dated  6th 
Aghran  1260,  another  for  550  rupees,  dated 
30lh  Aghran  of  that  year,  and  a  third  for 
250  rupees,  d^ted  29th  Pons  of  the  same 
year,  and  for  680  rupees  under  an  account 
stated  and  signed  by  Bindabun  Chunder 
Mojoomdar,  the  gomashtah  of  the  defendant. 

The  plaintiff  alleges  that,  in  consequence 
of  disputes  between  the  defendant  and  his 
mother  regarding  the  property  left  by  his 
father,  Gokoolnath  Roy  Chowdhry,  having 
risen  to  a  great  height,  he  left  his  house, 
and  went  to  Bagoonbary  to  secure  the  assist- 
ance of  Khajah  Abdool  Gunee,  the  zemindar 
of  Baliati,  and  several  other  persons,  re- 
sidents of  Dacca;  but,  having  failed  in  all 
these  places,  he,  defendant,  with  Binda- 
bun Chunder  Mojoomdar,  his  well-wisher 
Prannath  Gossaia,  and  his  ^iritual  guide 
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Issurchunder  Gossain,  came  to  him,  plaintiff, 
and  maae  him  many  entreaties ;  that,  upon 
this,  hef  without  taking  any  writing  from 
him,  2>Qt  merelv  out  of  kindness  to  him 
whom  he  thougnt  a  man  of  noble  descent 
laboring  under  difiicuhies,  assisted  him  ; 
that  the  amount  claimed  was  spent  for  his 
msintAiance  and  other  useful  purposes,  and, 
as  he,  plaintiff,  cannot  recover  the  sum  in 
any  other  way,  he  brings  the  present 
action. 

The  defendant  in  his  statement  avers  that, 
during*  bis  minority,  he,  in  consequence  of 
misunderstandings  with  his  mother,  went  to 
Dacca;  that,  after  he  had  arrived  there, 
plaintiff  persuaded  him  to  carry  on  law- 
suits with  hij  mother  with  a  view  of  forward- 
ing his  own  ends,  and  procured  his  signa- 
ture to  certain  bonds ;  that,  when  he  signed 
them,  he. was  a  minor  and  incapable  of  under- 
standing the  effect  of  what  he  was  doing, 
and  therefore  cannot  be  liable  under  them; 
that  Bindabun  Chunder  Mojoomdar  was  ne- 
ver his  servant,  but  a  creature  of  the  plaint- 
iff, and  plaintiff  could  obtain  from  him  any 
account  he  pleased ;  that  on  no  account  can 
he  be  justly  made  liable  for  the  present 
demand. 

The  Judge  pf  Dacca,  who  tried  the  case, 
remarks  as  follows :  '^  The  execution  of 
"  the  bond  has  been  proved  by  the  evidence 
"of  the  witnesses.  They  were  also  ad- 
mitted by  the  defendant  himself  before 
the  Magistrate,  and  their  execution  is 
"not  now  denied,  the  only  plea  being 
'*  minority  at  the  time  of  their  execution. 
"The  plea  is  wholly  untenable.  The  age 
"  for  a  Hindoo  male  to  emerge  from  minor- 
"ity  as  regards  civil  liability  (with  ex- 
''ception  of  the  charge  of  a  landed  estate 
"paying  revenue  to  Government)  is*  15 
"years,  and  it  is  scarcely  pretended  that 
"  the  defendant  was  not  more  than  1 5  years 
"  of  age  at  the  time  he  executed  these  bonds 
"  and  received  the  money  from  the  plaintiff. 
'*  The  evidence  of  plaintiff's  witnesses  proves 
"that  defendant  was  over  15  then,  and  the 
''jumno  puiro  said  to  have  been  drawn  out 
"at  the  time  of  his  adoption  places  it  beyond 
"  doubt,  copy  of  it  having  been  placed  for 
'*  the  defence. 

"In  respect  of  the  money  due  on  the 
"account  for  which  there  is  no  bond,  I  do 
"not  consider  that  the  plaintiff  has  shown 
"that  Bindabun  was  authorized  to  sign  any 
"account  so  as  to  make  it  binding  on  the 
"defendant,  but  I  do  think  that  the 
"evidence  in  support  of  plaintiff's  case  is 
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sufficient  to  prove  that  the  money  was 
advanced  by  the  plaintiff,  and  that  the 
defendant  is  liable  for  it.  The  defendant 
was  summoned  by  the  Court  to  give  evi- 
dence, but  refused  to  attend,  alleging  that 
he  was  afraid  of  being  arrested  under  a 
decree  against  him  by  another  party. 
There  is  no  question  raised  by  the  defence 
regarding  any  item  in  the  account,  which 
is  contested  only  on  the  same  ground  as 
the  bonds,  viz,,  minority,  and  that  it  was 
signed  by  Bindabun,  who  is  alleged  to  be  a 
servant  of  plaintiff  instead  of  defendant. 
This  man  gave  his  evidence  in  a  straight- 
forward  manner,  and  produced  his  sunnud 
of  appointment  in  defendant's  service; 
whilst  it  seems  to  me  that  the  evidence  of 
the  witnesses  for  the  defence,  brought  to 
prove  that  Bindabun  was  a  servant  of 
Pogose,  the  plaintiff,  seemed  open  to  grave 
suspicion.  Being  of  opinion,  therefore, 
that  the  defendant  is  not  protected  by 
minority,  I  decree  the. suit  for  the  princi- 
pal in  full  with  interest  on  the  amount 
covered  by  the  bonds,  and  costs,  with  in- 
terest on  the  total  amount  of  the  decree 
from  this  date." 

From  the  decision  passed  by  the  Judge, 
an  appeal  has  been  preferred  to  this  Court 
by  the  defendant  below.  He  has  urged  the 
very  same  points  which  he  has  urged  unsuc- 
cessfully in  the  Court  of  first  instance. 
The  defendant  is  admittedly  a  proprietor  of 
an  estate  paying  revenue  to  Government, 
and  he  admittedly  had  not  reached  the  end 
of  his  eighteenth  year,  and  was,  in  fact,  a 
little  over  1 5  years  of  age  when  he  executed 
the  bonds  on  which  the  present  suit  is  main- 
ly based.  The  question  then  a^ses,  is  he 
bound  by  his  acts;  or,  in  other  words,  do 
the  terms  of  Section  2,  Regulation  XXVI. 
of  1793,  extend  the  period  of  minority  in 
the  Q^e^of  proprietors  of  estates  generally 
to  the  end  of  the  eighteenth  year,  and 
prolong  the  period  of  legal  non-liability  in 
all  matters  to  that  age ;  or,  as  held  by  the 
Judge,  do  they  merely  extend  minority  in 
matters  connected  with  the  minor's  real 
estate,  leaving  him  in  all  matters  of  personal 
contract  in  just  the  same  position  in  which 

-e  .•  o  »  »  ^c  w^  before  the  law 
tio„  x^^r.;^^.'''^"'-    above  cited  was  enact- 

ed,  viz.,  a  minor  only  to 
the  end  of  the  15th  year.^* 

We  think  that  the  question  admits  of  one 
answer  only.  Minority  is  a  legal  personal 
disability.  It  may  be  placed  arbitrarily  at  one 
age  or  another;  but  having  boen  determin- 
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■ed  to  extend,  either  generally  or  as  to  a 
•particular  class,  up  to  a  certain  age,  it  is 
accompanied  by  complete  legal  disability, 
•unless  the  law  has  expressly  declared 
otherwise.  Now,  the  terms  of  Section  2  of 
Regulation  XXVI.  of  1793  are  to  the  fol- 
. lowing  effect:  "The  Rule  contained  in 
"  Section  a8  of  Regulation  X.  of  179J,  which 
"  limits  the  minority  of  Hindoo  and  Maho- 
:'*  medan  proprietors  of  estates  paying  re- 
**  venue  to  Government  to  the  expiration  of 
.**  the  fifteenth  year,  is  hereby  rescinded,  and 
"  the  minority  of  such  proprietors  is  declared 
"  to  extend  to  the  end  of  the  eighteenth  year." 
These  words  clearly  extend  the  term  of 
minority  to  a  class  of  persons,  but  do  not 
limit  it  to  a  class  of  subjects;  and  we  have 
no  doubt,  therefore,  that  they  extend  the 
legal  disability  attending  minority  to  any 
act  which  a  proprietor  of  estates  under  the 
full  age  of  16  years  might  happen  to  be 
engaged  in.  Moreover,  the  reason  of  the 
thing  supports  the  law  as- we  read  it;  for  it 
IS  unnecessary  to  remark  at  length  as  to  the 
unreasonableness  of  finding  the  same  person 
a  minor  as  to  some  transactions,  and  a  major 
as  to  others,  and  liable  on  account  of  some, 
non-liable  on  account  of  others. 

A^,  then,  we  are  of  opinion  that  the  defend- 
ant was  a  minor  at  the  time  of  the  execu- 
tion of  the  bonds  upon  which  this  action  is 
mainly  based,  it  would  ordinarily  have  de- 
cided so  much  of  the  case  as  is  covered  by 
^hem ;  but  the  plaintiff  has  attempted  in  his 
Written  statement  to  make  out  that  the  bonds 
were  given  for  necessaries.  Now,  there 
<tan  be  no  doubt  that  infants  have  a  qualified 
power  of  contracting,  and  that  an  implied 
or  express  contract  for  necessaries  is  binding 
absolutely  on  an  infant.  But  we  have  no 
evidence  before  ,U6  showing  that  the  bonds 
were  given  on  account  of  necessaries  sup- 
plied <Hr  executed  on  account  of  expanses 
incurred  for  the  minor's  benefit  and  advan- 
tage ;  and  in  its  absence,  and  looking  to  all 
Ae  £acts  of  the  case,  we  are  clearly  of  opi- 
Bion  that  the  bonds  were  executed  by  the 
minor  under  circumstances  of  ver}'  question- 
Ibte  propriety  as  far  as  the  plaintiff  is  con- 
cerned. 

As  to  the  sum  covered  by  the  alleged  ac- 
count stated  and  signed  by  Bindabun  Chunder, 
We  agree  with  the  Judge  in  thinking  it  not 
proved  that  Bindabun  Chunder  had  any 
authority  from  the  defendant  to  sign  such  an 
account,  and  to  make  him  liable  for  it. 
Moreover,  as  the  minor  could  not  himself,  by 
reason  of  in^^ifiicient  capacity  for  business. 


state  and  settle  an  account  so  as  to  lie  bound 
thereby,  neither  could  he  authorize  a  party 
to  do  that  for  him  which  he  coula  not  do  * 
himself.  But,  undoubtedly,  had  pilaintiff 
with  reason  laid  out  money  in  the  purchase 
of  necessaries  for  the  minor,  such  money 
might  be  recovered  from  the  latter  in  an 
action  for  money  paid.  Now,  thou^  fhis  • 
suit  is  not  brought  in  this  form,  we  should 
not  have  refused  to  decree  to  plaintiff  any 
sum  paid  with  reason  on  behalf  of  the  minor, 
had  we  been  convinced  that  he  had  supplied 
to  him  what  the  law  considers  neSessary. 
That,  however,  we  think,  is  not  evident.  We 
rather  look  upon  the  transactions  involved  in 
the  present  suit  as  a  series  of  attempts  on  the 
part  of  plaintiff  to  wring  froij  the  youth, 
incapacity,  and  necessities  of  the  defendant, 
monies  which,  under  no  circumstances,  would 
the  law  assist  him  to  recover.  Under  this 
view,  we  reverse  the  judgment  of  the  Lower 
Court,  and  dismiss  the  plaintiff's  suit  with 
costs. 


The  6th  January  1 866. 
Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 

Minority  (of  proprietors  of  estates  payiiu[  Reve- 
nue to  Government) — Construction  of  Regvlft* 
tion  XXVI.,  2793— Onus  probaodi— Mahome« 
dan  Law— Marriage  and  Legitimacy — Gifts. 

Regular  Appeals  from  a  decision  passed  by 
Mr,  J,  R,  Muspraii,  Judge  of  Purneah, 
dated  the  6th  April  186 s^ 

Case  No.  158  of  1865. 

Ranee  Roshun  Jahan  (Plaintiff),  Appellant^ 

versus 

Rajah  Syud  Enaet  Hossein  (Defendant), 

Respondent, 

Afessrs,  R.  V.  Doyne,  G,  C.  Pauly  and  C 
Gregory  for  Appellant. 

Mr,  R.  E.  TwidaUy  Baboo  Kishen  Kishore 
Ghose,  and  Moonshee  Ameer  Ali  Khan 
Bahadoor  for  Respondent. 

Suit  laid  at  Rupees  8,32,068-15  as.  7g. 

Case  No.  178  of  1865. 

Rajah  Syud  Enaet  Hossein  (Defendant), 

Appellant, 

versus 

Ranee  Roshun  Jahan  (P]aiq{iff),  Respondent. 

b 
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Baboo  JCisken  Kishore  Ghose  and  Moon- 
ihee  JLmeer  AH  Khan  Bahadoor  for  Ap- 
pellant. 

Mr,  C.  Gregory  for  Respondent. 

Suit  laid  at  Rupees  8,32,068-15-7. 

Kegttlation  XXVI.,  1793  (extending  the  period  of 
minority  of  proprietors  of  estates  paying  revenue  to 
Governnient  from  the  end  of  the  1 5tn  to  the  end  of  the 
18th  year),  applies  to  proprietors  out  of,  as  well  as  to 
those  in,  possession ;  and  is  not  over-ridden  by  the 
Mahomedan  Law  with  reference  to  the  validity  of  the 
marrias;^<ontract  which  may  be  dependent  upon  physi- 
cal considerations ;  and  even^  the  Mahomedan  Law  is 
v^lfue  and  imcertaio  as  to  the  time  at  which  a  woman  ar- 
rives at  majority  owing  to  her  havinsr  attained  to  puberty. 

The  onus  of  proving  that  a  deed  of  compromise  was 
beneficial  to  a  minor  is  on  the  party  making  the  allega- 
tion in  a  transaction  where  the  minor  is  alleged  to 
give  up  her  titK  in  a  large  estate  for  a  very  inadequate 
maintenance,  and  when  the  minor  withdraws  her  right 
of  appeal  as  to  a  portion  of  the  property,  and  waives 
her  right  of  cross-appeal  as  to  the  remainder. 
^  The  Mahomedan  Law  is  very  scrupulous  in  bastard- 
izing the  issue  of  any  connection  in  which  it  can  be  shown 
by  presumption  that  there  has  been*  cohabitation  and 
acknowledgment  of  paternity. 

Under  the  Mahomedan  Law  a  gift  cannot  depend 
upon  a  contingency,  or  be  postponed,  but  possession 
must  be  immediate. 

In  a  gift  for  consideration,  there  must  be  an  exchange 
of  property  for  property,  or  property  for  money  or  for 
a  legal  appreciaole  value. 

The  parties  before  the  Court  are  descend - 
ants  of  Rajah  Deedar  Hossein,  zemindar  of 
Pergunnah  Soorjapore  in  Zillah  Purneah. 

It  is  admitted  on  both  sides  that  Rajah 
Beedar  Hossein  died,  leaving  5  sons,  5 
daughters^  and  several  wives,  of  whom  more 
hereafter.  The  defendant  in  the  suit  of 
Ranee  Roshun  Jahan,  or  Rajah  Enaet  Hos- 
sein, is  the  eldest  son  of  the  late  Rajah 
Deedar  Hossein.  The  plaintiff,  Ranee  Ro- 
shun  Jahan,  is  the  daughter  of  another  son 
of  the  Rajah  Deedar  Hossein,  or  of  Nusu- 
rooddeen.  The  suit  of  the  plaintiff.  Ranee 
Roshun  Jahan,  was  instituted  in  the  Court 
of  the  Principal  Sudder  Ameen  of  Purneah 
on  the  7th  May  i860,  and  was,  at  an  early 
stage  of  the  proceedings,  transferred  to  the 
file  of  the  Judge  of  Zillah  Purneah.  On  the 
iSih  of  February  1862,  the  plaintiff's  suit 
was  rejected  under  the  provisions  of  Section 
29  of  Act  VIII.  of  1859  by  the  Officiating 
Judge,  Mr.  E.  G.  Birch,  who  held  that  the 
plaint  was  prolix,  that  it  contained  much 
matter  irrelevant  to  the  point  in  contention, 
tod  that  it  was  not  properly  verified. 

On  appeal  to  this  Court,  it  was  held  on 

•!!»•  u  »ki  Q-  9th  September  1862, 
y^V^:^^:t.  P.resfnt  the  Judges 
Chief  ^fusHce,  Mr.  lus-    Cited   m   the    margm,* 

tice  Bayley,    and  Mr.      that    the    form    of     the 

jwt«»  Kemp.      ^        verification  of  the  plaint 


was   regular   and    correct,    that   the  Judge 

t  Section    8f,    Act    might     have     directed 

VIII.  of  1^59.  the  plaintiff  to  amend  t 

her  plaint  if  it  contain- 
ed irrelevant  matter  or  was  unnecessarily 
prolix,  that  he  was  wrong  in  rejecting  it 
altogether  after  the  issues  had  been  fixed, 
and  those  in  bar  of  the  hearing  of  the  suit 
argued  and  disposed  of  adversely  to  the  de- 
fendant. The  spit  was,  therefore,  remanded 
for  trial. 

* 

On  the  19th  November  186?,  the  Zillab 
Judge,  Mr.  F.  B.  Simson,  dismissed  the 
plaintiff's  suit. 

The. Judge  held  that  the  plaintiff  had 
failed  to  show  "  any  fraud,  forgery,  collu- 
sion, or  mala  fides"  whatsoever  on  the  part  of 
the  defendant ;  that  all  that  was  shown  was 
"  that  the  plaintiff,  then  a  minor  under  the 
guardianship  of  her  mother,  did  not  go  to  Pur- 
neah where  her  mother  compromised  the  suit;" 
that,  at  the  time  of  the  compromise,  plaintiff'is 
age  was  as  uncertain  as  the  Mahomedan  Law 
defining  the  date  when  a  girl  comes  of  age; 
that  her  mother  was  her  natural  and  her 
legal  guardian ;  that  there  was  no  reason  to 
suppose  that  she  would  or  did  injure  her 
daughter;  that  it  was  not  proved  that  the 
plaintiff  was  ignorant  of  these  proceedings 
at  the  time ;  and  that  it  was  proved  that  she 
did  not  raise  any  objections  till  she  married 
Ahmed  Reza,  the  well-known  litigioup 
opponent  of  the  defendant,  Rajah  Enaet 
Hossein." 

The  Judge  proceeds  to  observe  **  that  the 
whole  of  the  proceedings  in  the  matter  of 
the  compromise  were  openly  conducted.  The 
plaintiff's  witnesses,  such  as  th^  are,  relar 
tives  and  servants,  knew  of  them  at  the  time ; 
no  objection  was  made  at  the  time,  nor  tiH 
the  plaintiff  married  Ahmed  Reza,  when 
forthwit^i  this  claim,  seeking  to  disturb  potnti 
long  settled,  and  to  revive  the  minor's  litiga* 
tion,  is  brought  forward  ;  and  the  evidence  in 
support  of  the  charge  of  fraud  fails  to  carry 
conviction  to  my  mind  which  would  lead  me 
to  believe  that  either  the  mother  of  the  plaint- 
iff, Khooboonissa,  or  the  defendant  Rajah 
Enaet  Hossein,  against  whom  there  is  not  % 
shadow  of  proof,  committed  the  fraud  with 
which  they  are  charged." 

The  Judge  concludes  his  very  brief  judg- 
ment, considering  the  important  interests 
involved,  by  remarking  "that  so  weak  was 
the  evidence  in  support  of  the  plaint  that 
there  seemed  to  him  to  be  no  need  to  call  on 
the    defendant    to    disprove    an    unproved 
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charge;  the  suit  was,  therefore,  dismissed 
without  further  investigation/' 

The  plaintiff  appealed  to  this  Court.     On 
^  •The    Hon^ble    Sir     the  24th  February  1 864, 

Barnes     Peacock,  Kt,,     the   suit  was   again  re- 

Chief  Justice,  and  Mr.    manded  by  the  Judges 
Justice  Kemp.  ^^^^^  jn  the  margin.* 

Those  Judges  were  of  opinion,  for  reasons 
given  by  them  in  great  detail,  that  the 
judgment  of  the  Zillah  Judge  could  not 
stand,  and  that  the  suit  must  be  again  re- 
manded. They  remarked,  inter  alidy  that 
'  the  Judge  ought  to  have  allowed  the  plaintiff 
to  give  evidence  herself  in  addition  to  the 
evidence  of  the  witnesses  whom  she  had 
called,  as  she  might  have  come  forward  and 
sworn  that  she  never  executed  the  docu- 
ments  which  she  calls  fraudulent  and  false ; 
and  that  she  never  knew  of  the  real  state 
of  the  case  until  she  attained  her  majority ; 
that,  as  the  Appellate  Court  had  not  sufficient 
evidence  before  them  to  say  that  a  case  had 
been  made  out  for  the  plaintiff,  the  defend- 
ant, if  he  had  an  opportunity  given  to  him, 
which  was  denied  to  him  by  the  Zillah  Judge, 
might  not  be  able  to  rebut  the  plaintiff's 
case,  a  remand  was  absolutely  necessary. 

The  Court  directed  the  attention  of  the 
Judge  to  the  main  points  and  the  more  im- 
portant facts  arising  in  the  case  as  requiring 
his  more  particular  attention;  and  to  prevent 
as  much  as  possible  further  litigation  and  a 
miscarriage  of  justice,  two  sets  of  issues 
were  drawn  up — the  first  set  applying  to  that 
portion  of  the  plaintiff's  suit  which  sebks  to  set 
aside  the  deed  of  compromise  and  other  do- 
cuments arising  out  of  the  same  as  fraudu- 
lent and  n^t  binding  upon  the  plaintiff;  the 
second  set  of  issues  having  reference  to  the 
'  estates  of  £doo  Hossein  the  uncle,  and  Beebee 
Lodun  the  grandmother  of  the  plaintiff,  and 
to  the  estates  of  Ranee  Soomrun,  whicb  was 
recovered  from  the  other  branch  of  ^e  fami- 
ly by  the  defendant  Enaet  Hossein,  under  the 
decree  of  the  Privy  Council.  The  Judge  was 
directed  to  try  the  two  sets  of  issues  sepa- 
rately. Each  party  was  permitted  to  adduce 
farther  evidence.  The  examination  of  the 
plaintiff  and  her  mother  Musst.  Khoobunissa, 
of  the  defendant  and  Asgur  Ali,  was  directed 
to  be  made.  The  Judge  was  warned  not  to 
admit  copies  of  documents,  unless  it  were 
proved  that  the  originals  had  been  lost  or 
destroyed;  and,  if  the  originals  were  produced, 
the  Judge  was  directed  to  require  strict  proof 
of  their  execution.  * 

The  first  set  of  issues  is  as  follows  : — 


1st, — Was  the  plaintiff  of  age,  according  to 
the  Mahomedan  Law,  independently^f  Regu- 
lation XXVI.  of  1793,  at  the  time  when  the 
alleged  compromise  was  m^de  ?  • 

2nd. — Did  the  plaintiff  execute  the  docu- 
ments, which  it  is  said  she  did,  or  any  and 
which  of  them  }  ^ 

3rd, — If  so,  was  she  induced  to  execute 
the  same  by  means  of  fraud  or  misrepresent- 
ation ? 

4th, — Was  the  compromise  a  fair  one  and 
beneficial  to  the  plaintiff } 

Sth, — Did  the  plaintiff  receive  any^rtion 
of  the  money  alleged  to  have  been  paid  by 
the  defendant,  or  any  portion  of  the  pro6ts 
of  the  putnee  talooks  ? 

6th, — Did  the  plaintiff's  motli^r,  Khoobun- 
issa, receive  the  money  mentioned  in  the 
receipt,  or  any  and  what  portion  of  it,  or  any 
tumusook  for  any  and  what  portion  of  it ; 
and,  if  so,  was  the  tumusook  payable  to 
Khoobunissa  alone,  or  to  her  and  the  plaintiff 
jointly  ? 

yth, — Were  all  or  any  and  which  of  the 
receipts,  alleged  by  the  defendant  in  his 
written  statement  to  have  been  executed  by 
the  plaintiff,  executed  by  her ;  and,  if  so, 
were  they  obtained  by  fraud  or  misrepre- 
sentation ;  and  had  the  plailitiff,  at  the  date 
of  any  and  which  of  those  receipts,  attained 
her  majority  according  to  the  Mahomedan 
Law  'irrespective  of  Regulation  XXVL  of 

1793? 
8th. — Was  the  decree  in  the  Zillah  Court 

of    Purneah    of    the    30th     August    1856, 

establishing   the  receipt  for  31,400  rupees, 

obtained  by  fraud  and  misrepresentation  ? 

<)th, — Was  the  decree  of  the  Sudder  Court 
of  the  loth  December  1856,  founded  on  the 
alleged  compromise,  obtained  by  fraud  or 
misrepresentation  ? 

roth, — If  not,  was  it  binding  on  the  plaint- 
iff as  carrying  out  an  arrangement  beneficial 
to  her,  which  her  mother,  as  her  guardian, 
was  competent  to  enter  into  ? 

The  Zillah  Judge,  Mr.  J.  R.  Muspratt, 
allowed  both  parties  to  call  further  evidence. 
The  examinations  of  the  plaintiff,  of  her 
mother,  and  of  the  defendant,  were  made  by 
commission,  and  that  of  Asgar  Ali  in  Court. 

The  Judge  premises  by  observing  that  a 
great  number  of  documents  has  been  filed 
on  both  sides,  chiefly  authenticated  copies; 
that  in  some  instances  the  originals  had  been 
produced ;  that  a  large  proportion  of  these 
documents  have  no  bearing  whatever  on  the 
points  in  issue,  and,  as  such,  were  not  refer- 
red to  by  the  Counsel  on  eitl^r  side. 


i866.] 


Civil 


THE   WEEKLY    REPORTER. 


Rulings, 


The  Judge's  finding  on  i\xt  first  issue  is  in 
favor  oL  the  plaintiff. 

He  ODserves  that  the  first  point  for  con- 
sideration is  on  9r  about  what  time  symptoms 
of  puberty  appeared  in  the  plaintiff.  He 
then  remarks  that  the  plaintiff  on  oath  de- 
posed that  she  was  born  in  Assar  1249  M.  S. 
(Moolkee  style),  corresponding  with  June 
1841  A.  D. ;  and  that  in  Jyte  1267  M.  S.,  or 
May,  Tune  1859,  symptoms  of  puberty  ap- 
peared; that  the  Hedaya  clearly  lays  down 
the  rule  that,  when  a  female  declares  herself 
to  be*  adult,,  her  declaration  on  that  point 
most  be  credited ;  that  the  evidence  of  the 
mother Khoobunissa,  who  was  fully  competent 
to  state  when  her  daughter  arrived  at  puber- 
ty, tends  to  show  that  symptoms  appeared 
three  or  four  months  prior  to  the  31st  Au- 
gust 1856;  that  the  witnesses  cited  by  the 
plaintiff  to  prove  the  date  of  her  birth  to  be 
as  averred  by  her  are  her  uncle  and  another 
party  by  name  Boodoo. 

The  evidence  of  the  mother,  Khoobunissa,  is 
rejected  by  the  J  udge  as  untrustworthy,  with 
the  remark  that,  if  she  had  pleased  so  to  do, 
she  could  have  given  the  best  evidence  upon 
a  point  respecting  which  she  must  have  had 
the  best  means  of  being  acquainted ;  that 
the  defendant  had  referred  to  a  horoscope  as 
fixing  the  year  1247  ^^-  S*  ^s  the  year  in 
which  the  plaintiff  was  born,  but  that  this 
document  is  not  forthcoming;  that,  accord- 
ing to  the  Hedaya^  the  evidence  of  the  plaint- 
iff, on  soch  a  point  as  majority  or  puberty, 
shoidd  be  relied  on;  that,  if  the  receipt 
filed  by  the  defendant,  dated  Falgoon  1266, 
Exhibit  No.  14,  is  to  be  relied  upon,  it  shows 
that  the  plaintiff  had  not  attained  puberty 
until  1266,  in  which  year  there  was  some 
talk  of  her  marriage  with  Keramut  Hossein ; 
that  Falgoon  1266  M.  S.  corresponds  with 
March  1859  A.  D.;  that,  on  referring  to 
the  grounds  of  appeal  put  in  by  the  defend- 
ant in  the  Sudder  Court  in*  November  1856, 
the  plaintiff  is  stated  to  be  a  minor,  there- 
fore she  could  not  have  attained  full  age  in 
August  1856  when  the  alleged  compromise 
is  said  to  have  been  made;  that  the  peti- 
tion (No.  15  of  defendant's  Exhibits)  alleged 
to  have  been  put  in  by  Situl  Chunder  Roy, 
vakeel,  in  August  1856,  declaring  plaintiff 
to  have  attained  majority,  is  declared  by  the 
plaintiff  to  be  fraudulent,  and  no  special  au- 
thority can  be  produced  by  he  defendant  to 
»how  under  what  authority  the  vakeel  act- 
ed; that  in  the  vakalutnamah  filed  in  the 
Sodder  Court  for  the  purpose  of  filing  the 
deed  of  compromise  in  December  1856,  the 
plaintiff  18  styM  a  minor,  and  her  mother  as 


her  guardian;  that,  on  considering  the 
whole  evidence,  documentary  and  oral,  the 
only  conclusion  which  the  Judge  could  ar- 
rive at  was  that  the  plaintiff  was  still  a 
minor,  />.,  that  she  had  not  attained  puberty 
when  the  alleged  deed  of  compromise  was 
executed,  or  in  August  1856,  neither  had 
she  reached  the  end  of  her  sixteenth  year, 
at  the  expiration  of  which  minority  termi- 
nates according  to  Mahomedan  Law  {vide 
small  edition  of  Macnaghten,  Chapter  VII., 
page  220).  Finally  that,  according  to 
Regulation  XXVI.  of  1793,  the  minority 
of  Mahomedan  proprietors^  paying  revenue 
to  Government  extends  to  the  end  of  the 
eighteenth  year. 

The  second  and  third  issues  were  tried 
together.  After  reviewing  the  evidence, 
oral  and  documentary,  adduced  by  both 
parties,  the  Judge  comes  to  the  conclusion 
that  the  plaintiff  ''never  executed  a  single 
one  of  the  documents  purporting  to  have 
been  executed  by  her." 

T\it  fourth  issue,  which  involves  the  ques- 
tion as  to  the  fairness  and  beneficial  char- 
acter of  the  alleged  compromise,  in  as  far  as 
it  affects  the  plaintiff's  interest,  is  thus  dis- 
posed of  by  the  Zillah  Judge.  He  observes 
that  the  written  statement  filed  in  this  suit 
by  the  mother  of  the  plaintiff  is  directly  at 
variance  with  her  evidence.  In  her  writ- 
ten statement,  the  mother  states  that  she  had 
only  compromised  her  own  rights,  and  not 
those  of  her  daughter.  In  her  evidence  she 
deposes  that  she  compromised  both  her  own 
and  her  daughter's  rights,  and,  at  the  same 
time,  adds  that,  out  of  the  money  received  in 
consideration  of  the  compromise,  the  plaint- 
iff purchased  some  clothes,  ami  this,  ob- 
serves the  Judge,  is  the  only  evidence  on 
record  to  show  that  the  plaintiff  ever  re- 
ceived one  cowrie  of  the  large  sum  said  to 
hav(!  bsen  paid,  that  there  was  no  attempt 
to  show  that  the  plaintiff  shared  in  the  profits 
of  the  putnee  granted  to  her  mother,  that 
the  defendant  had  not  produced  the  two 
bonds  said  to  have  been  executed  in  favor 
of  the  mother  and  daughter  jointly,  and  that, 
therefore,  there  is  nothing  to  show  that 
plaintiff  and  her  mother  received  them. 

The  fifth  issue,  as  to  the  receipt  of  any 
portion  of .  the  profits  of  the  putnee  by  the 
plaintiff,  was  decided  in  the  negative. 

On  the  sixth  issue,  the  Judge  finds,  for 
reasons  stated  in  his  judgment,  that  it  is  very 
doubtful  whether  Khoobunissa  ever  received 
any  money,  but  that  it  was  very  clear  that  the 
plaintiff  received  nothing.       »  1 


8 


Civil 


THE   WEKKJLY   REP(M|LTSft. 


Rulings. 


[Vol.  V. 


On  the  seventh  issue,  the  Judge  remarks 
that  the  plainti£E  has  distinctly  stated  in  her 
deposition  that  she  never  received  any 
allowance  from  the  defendant,  and  never 
executed  any  receipt.  The  Judge  distrusts 
these  receipts,  and  holds  that  it  has  not 
been  proved  that  the  plaintiif  executed 
them;  that,  even  admitting  for  argument's 
sake  that  she  signed  them,  they  are  not 
binding  upon  her,  inasmuch  as  she  was  then 
a  minor  according  to  Regulation  XXVI.  of 
1793,  the  Mahomedan  Law,  and  Act  XL. 
of  1858. 

'  With  reference  to  the  eighth  issue,  the 
Judge  observes  that,  as  the  plaintiff  never 
executed  the  compromise,  the  decree  of  30th 
August  1856,  in  as  far  as  she  is  concerned, 
must  have  been  obtained  by  fraud.  Fur- 
ther, the  said  decree  was  a  decree  based  on 
the  alleged  compromise.  The  defendant 
sued  Khoobunissa,  the  mother  of  the  plaintiff, 
on  the  alleged  receipt  for  31,400  rupees} 
No  judicial  decision  was  given.  The  suit 
was  decided  with  reference  to  a  compromise 
which  the  Judge  holds  was  executed  by 
Khoobunissa  alone,  and  not  by  the  plaintiff. 

In  respect  to  the  ninth  issue,  the  Judge 
observes  that  Asgur  AH,  the  mooktear, 
whose  evidence  has  been  recorded  under  the 
instructions  of  the  Court  conveyed  in  their 
decision  remanding  the  case,  distinctly  stales 
that  he  received  two  vakalutnamahsy  one 
signed  by  Khoobunissa  for  herself,  and 
one  by  her  in  her  capacity  of  guardian  of 
the  plaintiff.  From  this  the  Judge  infers 
that  the  plaintiff  must  have  been  a  minor 
when  the  petitions  offering  to  compromise 
the  suit  were  filed  in  the  late  Sudder 
Court ;  thaf  this  witness  further  states  that, 
when  he  did  not  see  the  plaintiff's  seal 
and  signature  attached  to  the  power  of  at- 
torney, then  he  filed  the  vakalutnqjnah 
signed  by  Khoobunissa  as  guardiaif  of  the 
plaintiff  contrary  to  the  special  power  of 
attorney,  but  according  to  a  general  power 
of  attorney  held  by  him  ;  further,  that  he 
received  a  special  power  of  attorney  from 
Enaet  Ali,  mooktear,  deceased,  empowering 
him  to  file  the  petition  of  compromise  on 
behalf  of  Khoobunissa,  but  none  on  behalf  of 
the  plaintiff ;  neither  did  he  receive  any  au- 
thority signed  and  sealed  by  the  plaintiff  to 
do  so.  The  presumption,  therefore,  the  Judge 
observes,  is  that  the  plaintiff  was  totally  un- 
acquainted with  all  these  arrangements ; 
and  consequently  the  only  conclusion  that 
the  Court  can  come  to  is  that  the  decree 
of   the  Suddor  Dewanny  Adawiut  of  the 


loih  December  1856,  as  far  as  plai^tifif  was 
concerned,  was  obtained  by  fraud. 

On  the  tenth  and  last  issue,  the  Judge 
finds  that  the  whole  of  the«evidence  to  the 
record  tends  to  show  that  the  mother  acted 
for  herself  alone  according  to  terms  dictated 
to  her  by  the  defendant;  and,  evei^  sup* 
posing  for  one  instant  that  she  also  com- 
promised her  daughter's  case,  there  is  not 
a  tittle  of  evidence  to  show  that  her  daugh- 
ter, a  minor,  ever  derived  any  benefit 
from  such  a  compromise;  nor  does  the 
mother  as  guardian  attempt  to  show  or 
produce  any  evidence  in  support  of  the 
benefit  said  to  have  been  derived  by  such 
,  arrangements. 

The  second  set  of  issues,  sixain  number, 
which  apply  to  the  shares  claimed  by  the 
plaintiff,  and  which  belonged  to  her  unde 
fedoo  Hossein,  and  her  grandmother  Beebee 
Lodun,  as  well  as  to  the  share  recovered 
by  the  defendant  under  the  decree  pf  the 
Privy  Council,  is  as  follows  : — 

I  St,  Did  the  father  of  the  plaintiff  surviye 
her  uncle  £doo  Hossein ;  and  is  the  plaintiff 
entitled  to  recover  any  and  what  portion 
of  the  share,  if  any,  of  her  uncle  £doo 
Hossein  of  the  estate  of  plaintiff's  lale 
grandfather  Rajah  Deedar  Hossein  ? 

2nd,  Did  £doo  Hossein  receive  the  al- 
lowance given  by  his  father's  will,  or  assent 
to  the  will  ? 

jrdf.  Did  the  plaintiff's  grandmother 
Musst.  Lodun,  alias  Syma,  succeed  to  any 
and  what  portion  of  the  estate  of  Rajah 
Deedar  Hossein  ? 

^th.  Did  Beebee  Lodun  take  the  allow- 
ance as  alleged  in  the  defendant's  written 
statement  ? 

jM.  Is  the  plaintiff  entitled  to  recover 
any  and  what  portion  of  Beebee  Lodun's 
share,  if  any,  of  Rajah  Deedar  Hossein's 
estate  ? 

6th,  Is  the  plaintiff  entitled  to  recowr 
any  and  what  portion  of  the  i  anna  8 
gundhas  share  of  Pergunnah  Soorjapore  re- 
covered back  by  the  defendant  under  the 
decree  of  the  Privy  Council,  dated  nth 
July  1859  ? 

The  Judge,  on  the/rj/  issue,  remarks  that 
both  parties  are  agreed  as  to  the  date  of 
the  death  of  Nussurooddeen,  the  father 
of  plaintiff,  as  in  1251  M.  S.  The  Coun- 
sel for  plaintiff  contended  that  the  un- 
cle of  plaintiff,  or  Edoo,  died  also  in  i»5t 
M.  S.,  but  prior  to  Nussurooddeen ;  where- 
as the  Counsel  for  defendant  contended 
that  Edoo  Hossein  survived  Mussarooddeen, 
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snd  di^  in  1253  M.  S.,  and  not  in   1251 
M.  S.    The  Judge  finds  mainly  on  copies 

•  of  certain  documents  put  in  by  the  defend- 
ant, #nd  whicl^  were  objected  to  by  the 
Council  for  the  plaintifiE  as  inadmissible, 
that  £doo  survived  his  brother  Nussuroo- 
deen  :  and  that,  therefore,  the  latter  under 

•  ast  Mahomedan  Law  could  not  have  in- 
herited the  estate  of  £doo ;  nor  consequent- 
ly could  she,  plaintiff,  do  so.  This  firsi 
issue  was  given  against  the  plaintiff. 

On  the  second  issue,  as  to  the  receipt  by 
Edootiossein  of  any  allowance,  and  as  to  any 
assent  on  his  part  to  his  father's  will,  the 
Judge  was  of  opinion  that  there  was  no  re- 
liable evidence  to  show  that  Edoo  Hossein 
ever  received  any  allowance  or  assented  to 
his  father's *wi  11 ;  that,  on  the  contrary,  his 
conduct,  and  more  particularly  his  proceed- 
ings **  in  formd  pauperis  "  to  contest  the  will 
show  that  he  was  not  an  assenting  party 
thereto.  This  issue  was  found  in  plaintiff's 
favor. 

The  thirdy  fourth,  ^n^ fifth  issues  were  tried 
together.  For  the  plaintiff  it  was  contended 
that  Beebee  Lodon  was  the  wife  of  Rajah 
Oeedar  Hossein  ;  for  the  defendant,  that  she 
was  only  a  "  kodinta^**  1*.  e,,  a  female  servant, 
not  a  wife,  but  a  concubine,  and,  as  such,  not 
entitled  to  inherit  any  portion  of  the  estate 
of  Rajah  Deedar  Hossein.  The  Judge  was  of 
opinion  that  there  was  no  proof  of  continual 
cohabitation  after  the  birth  of  Nussuroodeen, 
by  which  even  the  presumption  under  Maho- 
medan Law  can  arise  that  Beebee  Lodun  was 
the  wife  of  Rajah  Deedar  Hossein;  that, 
according  to  the  Sheea  Law  of  Inherit- 
ance (Rule  25,  page  195  of  the  small 
edition  of  Macnaghten's  Mahomedan  Law), 
the  wife  of  a  temporary  marriage  has  no 
tide  to  inherit ;  that,  according  to  ordinary 
Mahomedan  Law,  marriage  will  be  pre- 
sumed In  a  case  of  proved  continued  co- 
habitation, but,  as  already  observed,  no 
proof  had  been  submitted  on  that  point ; 
that  the  will  of  Rajah  Deedar  Hossein,  while 
it  recognises  the  status  of  Nussuroodeen  as  a 
legitimate  son,  makes  no  allusion  of  Beebee 
Lodun  as  a  wife  of  the  testator.  The  con- 
clusion come  to  on  the  third  issue  by  the 
judge  was  adverse  to  the  plaintiff.  The 
oral  evidence,  the  Judge  remarks,  tends  to 
show  that  Beebee  Lodun  received  her  allow- 
ance under  the  will  of  Rajah  Deedar  Hossein. 
The  fourth  and  fifth  issues,  the  latter  being 
mvolved  in  the  former,  went  against  the 
plaintiff. 

On  the  sixth  and  last  issue,  the  Judge 
remarks  that  ly>th  parties   admit  that   the 


share  of  Ranee  Soomrun  is  not  included  in 
the  will,  or  deed  of  gift,  alleged  to  have 
been  executed  by  Rajah  Deedar  Hossein. 
In  the  suit  before  the  Privy  Council,  plaint- 
iff, through  her  guardian  Khoobunissa,  was  a 
party  ;  that,  as  the  claim  of  the  defendant  to 
the  share  of  Ranee  Soomrun  had  been  de- 
cided by  the  Privy  Council  in  his  favor,  the 
present  claim  of  the  plaintiff  is  barred  under 
the  provisions  of  Section  2  of  Act  VIII.  of 
1859  as  r^J  adjudicata.  The  decision  of  the 
sixth  issue  was  against  the  plaintiff. 

From  the  above,  it  will  be  observed  that 
the  plaintiff  was  wholly  successful  on  the 
ten  issues  which  involved  the  question  of 
the  execution  and  bona  fides  of  the  al- 
leged compromise,  and  failed  altogether  in 
her  claim  to  inherit  any  portion  of  the  shares 
of  her  uncle  Edoo,  her  grandmother  Beebee  « 
Lodun,  and  of  the  Ranee  Soomrun,  the 
mother  of  Rajah  Deedar  Hossein. 

As  might  be  expected,  both  parties  ap- 
pealed ;  the  defendant.  Rajah  Enaet  Hossein, 
against  the  finding  of  the  Judge  on  the  ten 
issues  framed  by  this  Court,  the  plaintiff. 
Ranee  Roshun  Jahan,  on  the  findings  which 
were  adverse  to  her  out  of  the  six  issues 
which  form  the  second  set  of  issues  laid 
down  by  this  Court. 

The  appeal  of  the  defendant  was  heard 
first,  and  then  that  of  the  plaintiff.  The 
argument  occupied  the  entire  time  of  the 
Court  for  several  days,  and  was  very  elabo- 
rate and  able. 

On  the  part  of  the  plaintiff,  the  learned 
Counsel,  Messrs.  Doyne  and  Paul,  were  heard, 
on  the  part  of  the  defendant,  Baboo  Kishen 
Kishore  Ghose,  Moonshee  Ameer  All,  and 
Mr.  Lingham. 

Before  giving  the  reasons  for  the  judg- 
ment which  we  have  recorded  in  this  very 
important  suit,  we  think  it  proper,  as  the 
case^will  probably  be  taken  up  in  appeal  to 
their  Lcfrdships  of  the  Privy  Council,  and  to 
make  our  judgment  a  complete  record  of  the 
past  and  present  history  of  the  protracted 
liiigation  between  the  parties,  to  give  a 
succinct  account  of  the  position  of  the  par- 
ties, and  of  the  nature  and  extent  of  their  re- 
spective claims. 

The  zemindary  of  Soorjapore,  a  very 
extensive  one,  is  situated  in  the  Zillahs  of 
Purneah  and  Dinagepore.  Fukeeroodeen 
Hossein,  beyond  whom  it  is  unnecessaiy  for 
the  purposes  of  this  suit  to  trace  the  family, 
died  in  December  1793,  leaving  two  sons, 
Rajah  Akbur  Hossein  and  Rajah  Deedar 
Hossein.  Akbur  Hossein  and  Deedar 
Hossein  jointly  succeeded  a&  heirs  to  the 
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zemindary  in  equal  undivided  moieties. 
Akbur  Hossein  died  in  September  1813 
without  male  issue,  but  leaving  wives  and 
daughters,  and  his  mother  Ranee  Soomrun, 
the  lady  alluded  to  above.  Deedar  Hossein 
died  on  the  13th  Aghran  1249  M.  S.,  leaving 
five  sons,  (i)  Enaet  Hossein,  the  defendant 
before  the  Court,  (2)  Nussuroodeen,  the  father 
of  the  plaintiff  before  the  Court,  (3)  Edoo 
Hossein,  (4)  Muneeroodeen,  and  (5)  Bahadoor 
Hossein ;  five  daughters  whose  names  it  is 
unnecessary  to  give ;  and  five  wives  according 
to  the  statement  of  the  plaintiff,  but  accord- 
ing to  the  statement  of  the  defendant,  only 
one  wife  and  four  kadimas  or  slave  girls, 
amongst  the  latter  of  whom  was  Musst. 
Lodun,  the  grandmother  of  the  plaintiff. 

On  the  death  of  Raja  Deedar  Hossein, 
Enaet  Hossein  applied  under  the  provisions 
of  Act  XIX.  of  1 84 1,  claiming  to  be  exe- 
cutor of  the  estate  of  Deedar  Hossein,  and 
succeeded  under  the  provisions  of  that  Act 
in  obtaining  possession  of  the  whole  of  the 
real  and  personal  estate  of  the  said  Rajah  on 
the  strength  of  a  Will  and  deed  of  gift  alleged 
to  have  been  executed  by  the  Rajah.  This 
took  place  on  the  19th  November  1842. 

Musst.  Khoobunissa,  the  mother  of  the 
plaintiff,  for  herself  and  as  guardian  of  the 
plaintiff,  instituted  two  regular  suits  to  set 
aside  the  will  and  deed  of  gift  set  up  by  the 
defendant  Enaet  Hossein,  and  to  recover 
possession  of  their  shares  in  the  estate  of 
Rajah  Deedar  Hossein  in  right  of  inherit- 
ance. Those  suits  were  decided  by  the  Zil- 
lah  Judge,  Mr.  George  Loch,  on  the  12  th 
of  September  1855.  That  learned  Judge 
held  that  there  was  no  doubt  that  both 
the  will  and  the  deed  of  gift  were  executed 
by  Rajah  Deedar  Hossein,  and  that  both  do- 
cuments had  been  fully  and  satisfactorily 
attested ;  but  that  the  will  was  invalid,  inas- 
much as  there  was  no  reliable  evidefice^that 
the  other  heirs  consented  thereto.  The  deed 
of  gift,  which  covered  one-ihird  of  the  estate 
of  Rajah  Deedar  Hossein,  was  held  to  be  va- 
lid. A  decree  was  given  to  the  plaintiffs  in 
the  suit  for  the  share  of  Nussuroodeen  after 
deducting  one-third  on  account  of  the  deed 
of  gift. 

It  was  against  this  decision  that  Rajah 
Enaet  Hossein  appealed  to  the  late  Sudder 
Court.  His  appeal,  of  course,  questioned 
the  decision  of  the  Judge  quoad  the  will. 
This  appeal  was  disposed  of  according  to  the 
terms  of  an  alleged  compromise  said  to  have 
been  executed  by  Khoobunissa,  the  mother, 
and  by  the  pljiintifiE  herself,  she  then  being 


of  full  age  according  to  the  Mal^medao 
Law,  the  date  of  the  alleged  compromise  be- 
ing 30th  August  1856. 

In  1859,  the  plaintiff  was  marritd  to 
Syud  Ahmed  Reza,  and  at  once  took  steps 
to  assert  her  rights.  She  applied  for  a 
review  of  the  decree  of  the  Sudder  pourt, 
striking  off.  the  appeal  as  per  terms  of  tSe 
compromise,  and  prayed  to  be  heard  upon 
the  question  of  the  will,  and  of  the  deed  of 
gift,  as  well  as  to  open  out  all  questions 
which  would  have  arisen,  had  the  appeal  not 
been  removed  from  the  file,  asserting  broadly 
that  the  alleged  deed  of  compromise  was 
never  executed  by  her  or  with  her  consent, 
that  she  was  a  minor  at  the  time  wholly 
without  cognizance  of  the  transaction  which 
was  in  fraud  of  her  just  rights. 

Her  application  was  heard  on  the  6th 
March  1 860  before  Messrs.  Trevor,  Samuells, 
and  Bayley,  Judges  of  the  late  Sudder  Court, 
and  she  was  referred  to  a  regular  suit,  the 
Judges  being  of  opinion  that,  though  the 
Court  was  doubtless  competent  to  make  a 
summary  enquiry  into  the  allegations  brought 
forward  by  the  petitioner  for  review,  still, 
considering  the  complexity  of  the  circum- 
stances of  the  case,  and  the  number  of  the 
parties  involved  in  the  charge  of  fraud  and 
conspiracy,  the  truth  or  falsity  of  the  peti- 
tioner's statements  could  only  be  satisfac- 
torily enquired  into  in  a  regular  suit. 

Acting  upon  these  instructions,  the  plaintiff 
brought  her  present  suit,  the  prayer  of 
which  is  to  set  aside  the  deed  of  compromise, 
and  to  obtain  possession  with  mesne-profits 
of  the  shares  of  her  father  Nussuroodeen,  her 
uncle  Edoo,  and  her  grandmother  Musst. 
Lodun,  in  the  estate  of  the  late  Rajah 
Deedar  Hossein,  as  also  of  her  share  in  the 
estate  of  the  late  Ranee  Soomrun.  She  also 
seeks,  if  successful  in  showing  that  the  com- 
promise was  never  entered  into  by  her,  and 
is  in  fraud  of  her,  to  be  permitted  to  revive 
her  appeal  from  the  decision  of  Mr.  G.  Loch 
adverted  to  above,  which  was  adverse  to  her 
in  the  matter  of  the  deed  of  gift  quoad  one- 
third  of  the  estate  of  the  late  Rajah  Deedar 
Hossein,  and  to  be  heard  on  that  point  and 
all  other  points  which  were  open  to  her  to 
argue,  had  the  appeal  not  been  taken  off  the 
file  in  the  present  stage  of  the  case. 

The  histor)'  of  the  litigation  and  this  salt, 
from  its  institution  to  the  present  time,  has 
been  given  above.  We  now  proceed  to  re- 
cord judgment  on  the  first  set  of  issues 
numbering  ten«  « 
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On  the  first  issue  there  has  been  much 
argument.     For  the  appellant,  Rajah  Enaet 
Hossein,    it    is    contended    that    the    Zillah 
Judg(fs  expositicm  of  the  Mahoraedan  Law  is 
wrong;  that,  by  that  law,  a  woman  is  of  age 
when  she  arrives  at  puberty,  which  may  be 
at^anj  period  after  the  completion  of  the 
ninth  or  the  fifteenth  year;  but  that,  under 
no  circumstances,  even  if  the  usual  physical 
symptoms  of  pubert}'  have  not  appeared,  can 
a  woman  be  considered  to  be  a  minor  under 
the  M^homedan  Law  after  she  had  completed 
her  fifteenth  year  ?    The  pleader  for  the  ap- 
pellant,  Moonshee   Ameer  Ali,  quoted   the 
Kefayah^  the  Jema  al  Rumooz,  the  Tuhtavee, 
and  the  Futwah  A  lumgkeer  in  support  of  his 
argument,   aj:id  further  submitted  that  the 
Judge's  opinion  is  based  upon  the  doctrine 
laid  down  by  Abool  Haneefa,  which  doctrine 
Is  opposed  to  that  laid  down  by  his  disciples, 
who  concur  in  holding  that  a  Mahomedan 
female  attains  her  majority  even  if  symptoms 
of  puberty  have  not  shown  themselves  on  the 
completion  of  her  fifteenth  year;  that,  as  the 
plaintiff  was  born  on  the  6th  Magh   1247 
Moolkee,  corresponding  with  the  i8th  January 
1840  A.D.,  she  attained  her  majority  under 
his  view  of  the  Mahomedan  Law  in  Bysack 
or  Jyte  1263,  corresponding  with  May  or  June 
1855  A.  D. ;  and  that  she  was,  therefore, 
of  full  age  according   to  the   Mahomedan 
Law,   irrespective   of   the   Regulation    Law 
when    the    compromise    was   effected.     On 
the  facts  he  contends  that  the  evidence  of 
the  witnesses  examined  by  the  plaintiff,  by 
which  she  attempts  to  fix  the  date  of  her 
birth  as  in  Assar  1249  M.  S.,  corresponding 
with  June  or  July  1841  A.  D.,  is  untrust- 
worthy; that,  with  respect  to  the  evidence 
of  the    plaintiff   herself,   he  objects  to  its 
admissibility,    inasmuch    as    it    was    taken 
ex  parte. 

Baboo  Kishen  Kishore,  who  followed  on 
the  same  side,  contended  that  the  plaintiff 
cannot  claim  any  benefit  under  the  provi- 
sions of  Regulation  XX VL  of  1793,  inas- 
much as  she  is  not  a  proprietor  of  an  estate 
paying  revenue  to  the  Government,  though 
she  may  be  a  party  claiming  a  portion  of  a 
revenue-paying  estate. 

The  learned  Counsel,  Mr.  Doyne,  for  the 
plaintiff,  urged  that,  according  to  the  doc- 
trine of  Abool  Paneefa,  a  Mahomedan  fe- 
male is  of  age  on  the  completion  of  her 
seventeenth  year ;  according  to  that  of  the 
disciples  of  that  learned  Doctor,  on  the 
completion  of  her  fifteenth  year.  He  then 
quoted  Chapter  VllL,  Section  f,  page  62, 
of  Macnaghten.^a  work  of  the  very  highest 
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authority,  to  the  effect  that  all  Mahomedans, 
whether  male  or  female,  are  considered  as 
minors  until  the  expiration  of  the  siirteenth 
year,  unless  symptoms  of  puberty  appear  at 
an  earlier  period;  that  the  case  No.  17,  in  the 
Precedents  of  Marriage  to  be  found  in  Mac- 
naghten,  refers  to  the  age  at  which  a  woman 
may  contract  marriage  with  or  without  the 
consent  of  her  guardians,  and  has  nothing  to 
do  with  the  age  at  which  a  woman  is  compe- 
tent to  dispose  of  her  estate,  or  to  bind  her- 
self by  any  act  or  contract  respecting  that 
estate ;  that  the  statement  of  the  mother  is 
not  to  be  relied  on,  inasmuch  as  she  has  sold 
herself  to  the  opposite  party,  and  is,  and  all 
along  has  been,  acting  in  fraud  of  her  daugh- 
ter ;  that,  as  the  mother's  evidence  cannot  be 
trusted,  there  is  no  reliable  evidence  tb  re- 
but the  plaintiff's  evidence  as  to  the  date 
of  her  birth,  and  the  period  at  which  "she 
attained  puberty. 

The  learned  Counsel  further  calls  the 
attention  of  the  Court  to  the  fact  that,  by 
the  defendant's  own  admission,  no  overtures 
were  made  for  the  marriage  of  the  plaintiff 
until  in  1266  M.  S.,  when  it  was  proposed 
to  marry  her  to  Moonshee  Keramut  Hossein, 
in  which  year,  if  she  was  born,  as  defendant 
avers  in  1247  M.  S.,  she  must  have  been 
more  than  18  years  old,  and  when,  if  the 
view  of  the  law^  and  facts  taken  by  the 
opposite  side  is  correct,  the  plaintiff  had 
reached  puberty,  and  had  consequently  been 
fit  for  marriage  more  than  two  years  before 
any  attempt  was  made  to  seek  a  husband  for 
her;  that  the  mother  in  her  deposition 
shirks  the  question  of  the  date  of  her 
daughter's  birth ;  that  the  uncle  of  the  plaint- 
iff, Abdool  Hossein,  in  whose  ^house  the 
plaintiff  was  born,  and  to  whose  evidence  no 
objection  can  be  taken,  is  most  precise  in 
fixing  the  date  to  be  that  set  up  by  the 
plainiiff.^ 

After  giving  much  consideration  to  these 
arguments,  we  are  clearly  of  opinion  that  the 
plaintiff  was  not  of  age  even  under  the 
Mahomedan  Law,  irrespective  of  Regulation 
XX VL  of  1793,  in  August  1856,  when  the 
alleged  compromise  is  said  to  have  been 
executed  by  her. 

Under  the  Regulation  quoted,  the  plaintiff, 
even  taking  the  date  of  her  birth  to  be  as 
fixed  by  the  defendant,  was  not  18  years  old 
until  a  year  after  the  date  of  the  alleged 
compromise.  That  Regulation  required  her 
to  attain  the  age  of  1 8  years  before  she  could 
exercise  any  of  the  powers  of  a  proprietor  of 
an  estate  paying  revenue  to  Government.  By 
Section  2  of  Regulation  XXVI^  of  1 793,  the 
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rule  contained  in  Section  28,  Regulation  X. 
o^  I793>  which  limited  the  minority  of  Hin- 
doo and  Mahomedan  proprietors  of  estates 
paying  revenue  to  Government  to  the  expira- 
tion of  the  15th  year,  was  rescinded,  and  the 
minority  of  such  proprietors  was  declared  to 
extend  to  the  end  of  the  1 8ih  year. 

Now,  it  is  admitted  that  Pergunnah  Soor- 
japore  is  an  estate  paying  revenue  to  Go- 
vernment. The  plaintifiF,  but  for  the  com- 
promise set  up  by  the  defendant,  and  which 
she  wholly  repudiates  as  not  executed  with 
her  consent,  and  as  in  fraud  of  her  just  rights, 
would  be  entitled  in  right  of  inheritance  to 
succeed  to  a  share  of  this  revenue-paying 
estate.  She  has,  she  asserts,  been  kept  out 
of  her  right  by  the  .fraud  of  the  defendant. 
Regulation  XXVI.  of  1793  clearly  extends 
to  proprietors  of  revenue-paying  estates  out 
of  possession,  as  well  as  to  those  in  posses- 
sion. Were  this  othenvise,  a  powerful  and 
Vnscrupulous  member  of  a  family  would  have 
nothing  to  do  but  to  keep  the  weaker  mem- 
bers of  the  family  out  of  possession,  in  order 
successfully  to  deprive  them  of  their  rights 
under  the  law.  We  cannot  admit  that  the 
Mahomedan  Law  as  to  majority,  with  refer- 
ence to  the  marriage-contract  which  depends 
entirely  upon  physical  considerations,  can 
over-ride  and  nullify  the  express  enactments 
and  provisions  of  the  Regulations  of  Govern- 
ment. But,  even  under  the  Mahomedan  Law, 
we  are  clearly  of  opinion  that  the  plaintiff 
was  not  of  age  when  she  is  said  to  have 
executed  the  compromise,  dated  30th  August 
1856.  In  coming  to  an  opinion  on  this 
point,  the  first  question  for  consideration  is, 
when  was  the  plaintiff  born  ?  Was  she  born 
in  Assar  1249  M.  S.  as  she  avers,  or  in  Magh 
1247  M.  ^.  as  the  defendant  avers. 

In  support  of  the  plaintiff's  averment,  we 
have  her  own  evidence,  the  evidence  of  her 
uncle  in  whose  house  she  was  born,  ^most 
important  witness,  and  one  who*  had  the 
best  means  of  being  accurately  acquainted 
with  the  date  of  her  birth,  as  well  as  that 
of  other  witnesses.  On  the  other  hand,  we 
find  that  the  mother  of  the  plaintiff,  in  her 
written  statement  which  is  verified,  states  that 
she,  the  plaintiff,  was  a  minor  at  the  time  the 
alleged  compromise  was  made;  in  her  evi- 
dence taken  after  the  remand  of  the  suit,  she 
states,  at  variance  with  her  former  verified 
written  statement,  that  her  daughter,  the 
plaintiff,  arrived  at  full  age  four  months  pre- 
vious to  the  date  of  the  compromise.  When 
questioned  as  to  the  date  of  her  daughter's 
birth,  she  is  not  precise :  she  says  she  was 
born  in  the  sionth  of  Magh,  of  what  year  she 


cannot  recollect;  that  Deedar  Hos^in  died 
three  years  after  her  birth ;  and  that  synptoms 
of  puberty  appeared  three  or  four  months  prior 
to  the  compromise.  These  ^atements  ye  too 
vague  and  general,  and,  opposed  as  they  are 
to  her  former  verified  statement  filed  hi 
Court,  are  utterly  untrustworthy.  We  re- 
gret to  find  that  this  lady  has  So  completely 
gone  over  to  the  opposite  side  for  the  consi- 
deration of  a  putnee  and  monies  admittedly 
received  by  her  from  Enaet  Hossein,  as  lo 
sacrifice  the  birth- right  of  her  daughter,  her 
only  child.  The  defendant,  in  his  evidence 
on  oath,  states  that  the  plaintiff  was  born  in 
the  year  1247  M.  S. ;  that  he  cannot  recol- 
lect in  what  month  or  in  what  day  she  was 
born ;  that  the  horoscope  of  her  birth  was 
with  Doolar  Jaha.  He  gives  us  no  further 
information  as  to  the  birth  of  the  plaintifiF. 

The  horoscope  alluded  to  has  not  been  pro- 
duced, but  Doolar  Jaha,  who  has  been  ex- 
amined in  this  suit,  tells  us  that  it  has  been 
burnt;  that  he  made  a  copy  of  it,  not  from 
the  original,  but  that  he  prepared  another 
after  referring  to  the  Almanac;  even  this 
copy  is  not  produced.  The  other  witnesses, 
who  have  been  examined  by  the  defendant, 
are  his  menial  servants  and  dependants. 
They  depose  as  they  were  instructed  to  do, 
and  their  testimony  is  entitled  to  no  credit 
whatever.  On  a  review  of  the  whole  evi- 
dence on  this  point,  we  are  clearly  of  opinion 
that  the  plaintiff  was  born  in  Assar  1249 
M.  S. 

With  reference  to  the  time  at  which 
she  attained  puberty,  we  think  that  her 
own  statement  on  oath,  taken  with  the 
fact  that  no  steps  were  taken  to  give  her  in 
marriage  until  1266  M.  S.  (when,  if  the 
defendant's  statement  is  true  that  the  plaint- 
iff was  born  in  1247  M.  S.,  she  must  have 
been  more  than  eighteen  years  old),  must  be 
relied  upon. 

The  Mahomedan  Law  which,  as  already 
observed,  cannot  over-ride  the  Regulation 
Law,  is  very  vague  and  uncertain  as  to  the 
limit  within  which  a  Mahomedan  female 
reaches  her  majority,  owing  to  having  attained 
puberty.  Abool  Haneefa,  who  is  considered 
by  Mahomedans  as  the  great  oracle  of  juris- 
prudence (vide  Preface  to  the  Hedaya)^ 
fixes  the  limit  at  the  completion  of  the 
eighteenth  year.  His  disciples  differ  from 
their  great  master,  and  fix  it  at  the  comple- 
tion of  the  fifteenth  year,  that  is  to  say,  a 
Mahomedan  woman  who  is  sixteen  years  of 
age  must  be  presumed  to  have  attained  pu- 
berty. But  the  question  of  whether  a  wo- 
man has  attained  puberty  ^r  not,  important 
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as  it  ma^be  when  a  question  arises  as  to  the 
validity  id  a  marriage  which  has  been  con- 
tracted without  the  consent  of  the  guardian 
of  the^oman,  haB,  in  our  opinion,  no  refer- 
ence to  a  question  as  to  the  disposal  of  the 
title  of  a  woman  in  a  revenue-paying  estate 
atjhe^time,  when  she  had  admittedly  not 
completed  her  eighteenth,  and  when  it  is 
more  than  doubtful  whether  she  had  even 
completed  the  fifteenth  year,  that  is  to  say, 
whether  she  was  sixteen  years  of  age. 

Under  either  view  of  the  case,  whether 
we  apply  the  Regulation  or  the  Mahomed  an 
Law,  we  hold  that,  at  the  time  the  compro- 
mise is  alleged  to  have  been  executed,  the 
pl^ntiff  was  not  of  age,  and  we  fully  concur 
with  the  Judge  in  deciding  the  first  issue  in 
favor  of  the  plaintiff,  respondent. 

With  reference  to  the  remark  that  the 
evidence  of  the  plaintiff  was  taken  in  the 
absence  of  the  defendant's  pleaders,  we  have 
to  observe  that  the  defendant  alone  is  to 
blame  for  this.  The  date  upon  which  the 
evidence  of  the  plaintiff  was  to  be  recorded 
by  commission  was  fixed,  and  notice  given 
to  the  defendant.  The  Court  was  closed  for 
the  Mahomedan  holidays  in  the  interval, 
thus  giving  the  defendant  more  time  and 
opportunity  to  depute  a  pleader  or  mooktear 
to  be  present  on  his  behalf  on  the  date  fixed 
for  the  examination.  The  plaintiff  was  iden- 
tified by  her  husband  and  her  female  ser- 
vants, and  her  evidence  was  recorded  by  a 
judicial  officer,  a  Moonsifif.  The  defend- 
ant's absence  was  entirely  owing  to  his  ow^n 
laches. 

We  now  proceed  to  consider  the  suit  on 
the  merits.  The  nine  remaining  issues  all 
binge  upon  the  question,  whether  the  plaint- 
iff executed  the  deed  of  compromise  at  all, 
,  and,  if  not,  whether  the  acts  of  her  mother, 
as  her  guardian,  were  in  fraud  of  the  plaint- 
iff or  beneficial  to  her  interests.  The  issues 
framed  by  this  Court  in  their  order  of  re- 
mand exhausted  all  the  possible  points  of 
controversy,  but  their  adjudication,  one  way 
or  the  other,  entirely  depends  upon  the  de- 
cision the  Court  may  arrive  at  in  respect  of 
the  bona  fides  of  the  alleged  deed  of  com- 
promise. The  learned  Counsel  and  pleaders 
have,  therefore,  argued  the  nine  remaining 
issues  in  the  lump,  and  not  separately. 

The  Court  has  already  expressed  an  opi- 
nion that,  on  the  30th  August  1856,  the  date 
of  the  alleged  compromise,  the  plaintiff  was 
a  minor.  Khoobunissa,  the  mother,  who  in 
1856  was  the  natural  and  legal  guardian 
of  ihe  minor,  has  gone  over  to  the  oppo- 
site   party.      The    onus    of    proving    that 


the  transaction  was  beneficial  to  the 
daughter's  interest  is  upon  the  defendant, 
and  ihe  Court  has  a  right  to  expect  uher^ 
rima  fides  on  the  part  of  the  defendant  in 
a  transaction  of  this  description,  where  it 
is  alleged,  that  a  minor  gives  up  her  title 
in  a  principality  (for  Pergunnah  Soorja- 
pore  is  a  property  of  great  magnitude  and 
value)  for  a  bare  maintenance  utterly  out  of 
proportion  to  her  rank  and  birth,  and  to  the 
assets  of  the  estate,  and  when  she  withdraws 
her  right  not  only  to  respond  to  an  appeal 
in  which  she  stood  on  vantage  ground,  having 
succeeded  in  setting  aside  the  will  of  Deedar 
Hossein  which  covered  two-thirds  of  the 
estate,  but  also  waives  her  right  of  cross* 
appeal  against  that  portion  of  Mr.  Loch's 
decision  which  confirms  the  deed  of  gift 
covering  the  remaining  one-third  of  the 
estate. 

In  her  written  statement  in  the  present 
suit  which  is  verified,  Khoobunissa,  the 
mother  of  the  plaintiff,  states-  "  that  she 
never  executed  any  deed  relinquishing  the 
right  of  her  daughter ;  that,  for  a  consideration 
of  3,200  rupees  in  cash  received  on  the  29th 
August  1856,  and  hiving  obtained  a  putnee 
lease  from  the  defendant,  she,  being  in 
straitened  Circumstances,  relinquished  her 
own  rights ;  that  if  P'naet  Hossein,  the  de- 
fehdant,  has  fraudulently  caused  the  inser- 
tion of  her  daughter's  name  in  the  deed  of 
compromise,  he  alone  must  answer  for  it." 
She  further  states  that,  at  the  time  she 
entered  into  a  compromise  of  her  own  rights,* 
her  daughter  was  not  in  Purneah,  but  at  the 
family  residence,  Dhantolla.  This  fact  was 
also  found  by  the  Judge,  Mr.  Simson,  whose 
decree  was  in  favor  of  the  defendant,  and  is 
opposed  to  the  whole  of  the  oral  evidence 
adduced  by  the  defendant,  which  goes  to 
show  that  the  plaintiff  was  at  Purneah  ne- 
gotiating^ for,  and  fully  cognizant  of,  the 
transactions  connected  with  the  deed  of 
compromise. 

The  mother  also  stated  that  her  daughter 
had  no  interest  whatever  in  the  putnee 
lease. 

In  her  deposition  after  the  remand  taken 
on  the  19th  July  1864,  she  says  that  she  took 
Roshun  Jahan,  the  plaintiff,  with  her  to 
Purneah,  that  Enaet  Hossein  executed  the 
putnee  in  her,' the  mother's  name  only,  and 
not  jointly ;  admits  that  the  plaintiff  cannot 
write,  though  the  mother  can ;  that  plaintiff 
touched  the  pen,  and  is  unable  to  say  who 
signed  her  name  for  her.  This  lady  also  ad- 
mits, when  cross-examined  by  the  pleader  for 
the  plaintiff,  that  she  is  in  the  l^abit  of  mak- 
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are  false,  and  Edoo  Hossein  was  not  a  con- 
senting party  to  the  Will,  but  was  contesting 
it  in  a  Court  of  law ;  or  the  copies  filed  by 
him  in  support  of  the  existence  of  such 
contention  are  rank  forgeries. 

Being  of  opinion  that  these  copies  are 
inadmissible  as  evidence  in  the  absence  of 
any  proof  or  presumption  that  the  originals 
ever  existed,  and  entertaining  very  grave 
suspicions,  nearly  amounting  to  proof,  that 
they  are  wholly  spurious  and  fabricated,  we 
find  this  issue  in  favor  of  the  plaintiff,  pre- 
ferring, with  reference  to  the  fraudulent 
conduct  of  the  defendant,  to  rely  upon  the 
evidence  adduced  by  the  plaintiff,  rather 
than  upon  that  adduced  by  the  defendant. 

The  Court,  therefore,  reversing  the  decision 
of  the  Judge  on  this  issue,  finds  that  Nusur- 
oodeen,  the  father  of  the  plaintiff,  survived 
his  brother  Edoo  Hossein,  and  that,  therefore, 
the  plaintiff  is  entitled  to  the  share  of  her 
uncle  Edoo  Hossein  in  the  estate  of  the  late 
Rajah  Deedar  Hossein,  which  devolved  to 
Nusuroodeen,  and  after  his  death  to  the 
plaintiff. 

With  reference  to  the  second  issue,  we 
find  with  the  Zillah  Judge  that  the  uncle  of 
the  plaintiff  did  not  receive  any  maintenance 
from  the  defendant,  Enaet  Hossein.  The 
receipt  filed  in  support  of  his  having  re- 
ceived maintenance  has,  as  the  Judge 
observes,  not  been  properly  attested.  It  is 
dated  in  Srabun  1251  M.  S.  The  defe"ndant 
avers  that  Edoo  Hossein  died  in  1253  M.  S. 
He  has  not  filed  any  receipt  of  a  later  date 
than  Srabun  125 1,  nor  shown  us  how  Edoo 
managed  to  live  without  maintenance  from 
Srabun  1251  to  1253  M.  S.  Moreover,  the 
fact  that  Edoo  Hossein  did  fight  for  his 
rights,  ancf  never  consented  to  the  terms  of 
the  will  by  which  he  was  disinherited,  are 
not  only  probable,  but  are  to  a  certain  ex- 
tent admitted  by  the  defendant  himself,  for 
he  files  copies  of  proceedings,  which,  if 
genuine,  would  only  go  to  show  that  Edoo 
Hossein  sued  him,  the  defendant,  for  his 
rights.  The  appeal  of  the  defendant  against 
the  decision  of  the  Judge  on  this  issue  is 
dismissed. 

The  third,  fourth,  and  fifth  issues  were 
tried  by  the  Judge  together,  and  were  de- 
cided by  him  against  the  plaintiff. 

These  three  issues  were,  with  the  permis- 
sion of  the  Court,  argued  together. 

The  plaintiff  contends  that  Beebee  Lodun 
was  the  wife  of  Rajah  Deedar  Hossein,  the 
defendant ;  that  she  was  a  slave-girl,  a  concu- 
bine, and  not  the  wife  of  the  said  Rajah ; 
that  all  she  wgs  entitled  to  was  a  monthly 


maintenance  of  Rupees  18-12  under  the 
terms  of  the  Rajah's  will,  which  ^was  re- 
gularly paid  to  her  during  the  term  of  her 
life.  •  • 

The  parties  before  the  Court  are  admittedly 
of  the  Sheea,  commonly  called  the  Imamya 
sect,  as  they  follow  the  doctrines  ^f  the 
twelve  Imams.  Macnaghten,  in  his  preface 
to  his  learned  work  entitled  the  Principles 
and  Precedents  of  Mahomedan  Law,  at  page 
22,  remarks  that  the  heterodox  Code  observ- 
ed by  the  Sheeas  has  hitherto  had  no  weight 
in  India,  and  even  at  Lucknow,  tfie  then 
seat  of  heterodox  majesty  itself,  the  tenets 
of  the  Soonees  are  adhered  to.  *  Macnaghten  . 
has,  however,  given  a  compendium  of  the 
Sheea  Law  of  Inheritance,  extracted  from  the 
"  Shurayool  Islam,"  quoted  by  the  pleader 
of  the  defendant,  Moonshee  Ameer  Ali, 
a  work  which  the  learned  author  tells  us 
is  of  the  highest  authority  amongst  that 
sect. 

There  can,  we  think,  be  no  question  that, 
if  the  parties  were  of  the  Soonee  sect,  the 
acknowledgment  by  the  late  Rajah  Deedar 
Hossein  of  Nusuroodeen  as  his  legitimate 
son,  coupled  with  the  admitted  fact  of  coha- 
bitation with  the  mother  Musst.  Beebee 
Lodun,  would  give  -rise  to  a  legal  pre- 
sumption of  the  marriage  of  the  Rajah  with 
Musst.  Beebee  Lodun.  The  Privy  Coun- 
cil have  ruled  in  the  case  of  Khajah  Hiday- 
utoollah  versus  Rao  Jan  Khanum,  Volume 
III.,  Privy  Council  Reports,  the  parties  to 
which  suit,  \Ve  may  observe,  were  admittedly 
Soonees;  that  continued  cohabitation  and 
acknowledgment  of  paternity  raise  the 
legal,  presumption  of  marriage ;  and  that  it 
is  on  the  party  impugning  the  marriage 
to  prove  that  such  a  marriage  was  impos- 
sible. In  the  present  case  we  have  the 
defendant  admitting  in  pleadings  in  a  suit 
brought  by  the  acknowledged  wife  of  the  late 
Rajah  Deedar  Hossein,  or  Ranee  Khairoon- 
nissa,  that  Beebee  Lodun  was  the  wife  of 
Rajah  Deedar  Hossein ;  indeed  the  admitted 
wife  Ranee  Khairoonissa  lost  a  suit  which 
she  brought  against  the  defendant,  solely  on 
his  plea  of  non-joinder  of  parties,  in  that 
the  Ranee  had  omitted  to  include  Beebee 
Lodun  in  the  category  of  defendants,  she 
being  the  wife  of  Rajah  Deedar  Hossein, 
We  also  find  that  the  defendant  has  filed 
receipts  which  he  alleges  that  Beebee 
Lodun  executed  in  acknowledgment  that 
she  had  received  her  maintenance  under  the 
will  of  Rajah  Deedar  Hossein,  in  which  she 
is  styled  the  wife  of  Deedar  Hossein.  It, 
therefore,  in  our  opinion,  d<fe^not  lie  in  the 
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mouth  ob  the  defendant,  after  making  these 
admissiops,  to   turn    round,   and,   now  that 

*  it  does  not  suit  his  purpose  to  admit  that 
she  wa^  the  wife^,  to  say  that  she  was  never 
married  to  the  Rajah  Deedar  Hossein.  It  is 
true  that,  when  these  statements  were  made, 
it  was  not  necessary  for  a  party  to  a  suit  to 

•  verify  liis  written  statements  (a  wholesome 
rule  which  has  been  introduced  by  the  new 
Code  of  Civil  Procedure),  still  we  are  of 
opinion  that  ihe  practice  which  obtained 
in  pleading,  lax  as  it  was  in  those  days,  can- 
not be* held  to  warrant  a  party  deliberately 
putting  forward  one  statement  in  a  Court 
of  Justice  to-day,  and  another  utterly  irre- 
concilable with  it  to-morrow,  as  it  may  suit 
his  purpose,  and  in  order  to  meet  the  exigen- 
cies of  any  particular  suit. 

That  the  Rajah  cohabited  with  Musst. 
Beebee  Lodun  is  admitted  on  all  sides. 
Her  stalus,  when  she  entered  the  family, 
may  have  been  a  low  one ;  she  may  have 
been,  and  probably  was,  a  slave-girl,  but 
her  master,  the  late  Rajah  Deedar  Hossein, 
cohabited  with  her;  she  lived  in  his  house- 
hold to  the  dav  of  her  death  or  for  more 
than  20  years ;  she  had  a  son  by  him  who 
was  acknowledged  by  the  father ;  and  her 
status  as  wife  has  been  freely  admitted  by 
the  defendant  himself  and  other  members 
of  the  family.  The  recognition  of  her  status 
by  the  defendant  has  not  been  a  tacit  one ; 
on  the  contrary,  whenever  it  has  suited  his 
purpose  to  defeat  other  members  of  the 
family  who  may  have  been  claiming  their 
rights  as  heirs  of  the  Rajah  Deedar  Hossein, 
he  never  neglected  to  put  forward  the  claim 
of  Musst.  Beebee  Lodun  to  be  recognized  as 
the  married  wife  of  his  father;  nay,  he  has 
benefited  by  this  plea,  and  caused  suits 
against  him,  which  otherwise  were  formal, 
to  be  nonsuited,  because  this  lady  was  not 
arrayed  amongst  the  parties  to  the  suit  as 
the  wife  of  his  father. 

It  is  contended  by  the  pleaders  for  the 
defendant  that  the  late  Rajah  Deedar  Hossein 
in  his  will  has  declared  that  he  had  only 
one  married  wife,  but  that  he  had  four 
kadeemas  or  slave-girls;  that  by  this  will 
he  left  a  monthly  allowance  of  175  rupees 
to  his  wife,  and  75  rupees  only  to  be  dis- 
tributed amongst  the  four  slave-girls,  of 
which  number  Musst.  Beebee  Lodun  is 
one.  It  has  been  urged  upon  us  that  this 
declaration  of  the  head  of  the  family  in 
a  matter  of  pedigree,  and  which  was  made 
ante  litem  motum,  is  entitled  to  very  great 
weight,  and  doubtless  it  is  entitled  to 
consideration.  .oBut  we  cannot  shut  our  eyes 


to  the  fact  that  the  executor  under  this  will, 
or  the  defendant  Rajah  Enaet  Hossein,  has 
acted  openly  in  direct  contradiction  to  this 
declaration,  and  has  hitherto  consistently 
treated  Musst.  Beebee  Lodun  as  the  wife  of  • 
his  father. 

The  Mahomedan  Law  is  particularly  tender 
on  such  points,  and  is  scrupulous  in  bastard- 
izing the  issue  of  any  connection  in  which 
it  can  be  shown  by  presumption  that  there 
has  been  cohabitation  and  acknowledgment 
of  paternity. 

It  is  not  unusual  for  a  slave-girl  to  be 
honored  by  the  notice  of  her  master,  and  it 
is  notorious  that  many  such  connections 
have  by  lapse  of  time  and  continued  cohabi- 
tation ripened  into  more  permanent  and 
legitimate  connections.  Musst.  Beebee  Lodun 
was  never  repudiated  by  the  Rajah  Deedar 
Hossein  during  his  life-time,  nor  has  it  been 
shown  that  the  connection  was  a  temporary 
one,  fixed  for  a  period,  however  short,  as  is 
usual,  in  munkata  or  temporary  marriage, 
and  then  dissolved. 

In  the  work  quoted  by  the  pleader  for  the 
defendant,  the  Shuraya  Ool  Islam  in  the 
Chapter  treating  of  Marriages,  it  is  laid  down 
that  there  are  three  descriptions'  of  mar- 
riages : — 

1.  Daimee,  or  indissoluble. 

2.  Munkata^  or  temporary. 

3.  Amudy  or  marriage  with  slave-girls. 
Now,  the  defendant   in   this  suit  admits 

that  the  .connection  beween  his  father 
Rajah  Deedar  Hossein  and  Musst.  Bee- 
bee Lodun  was  of  the  second  description, 
i,e.y  a  munkata  or  temporary  marriage.  In 
page  281  of  the  aforesaid  work,  it  is  laid 
down  that  Ajhal,  or  a  period  certain  or  for  a 
fixed  time,  is  a  necessary  condition  in  a 
temporary  or  munkata  marriage,  and  that, 
if  no  such  period  be  fixed,  the  marriage  must 
be  t|iken  to  be  a  daimee  or  indissoluble 
and  perftaanent  one. 

Now,  it  is  very  clear  that  no  period  was 
fixed  during  which  the  temporary  marriage 
between  the  Rajah  Deedar  Hossein  and 
Beebee  Lodun  was  to  inure.  The  con- 
nection and  cohabitation  lasted  until  the  death 
of  the  Rajah,  and  continued  for  many  years ; 
the  offspring  of  this  connection  was  ac- 
knowledged by  the  father  to  be  his  son ;  and 
consequently  the  presumption  under  the 
Mahomedan  Law  that  the  marriage  was  not 
a  temporary  but  a  permanent  one  clearly 
arises. 

We  are,  therefore,  of  opinion  that  Musst. 
Beebee  Lodun  was  the  wife  of  the  late 
Rajah  Deedar  Hossein,  and  tb^t  the  plaintiff, 
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as  her  grand-daughter,  is  entitled  to  inherit 
the  share  which  devolved  to  Beebee  Lodun 
as  wife  of  the  Rajah  Deedar  Hossein.  We 
reverse  the  decision  of  the  Judge  on  this 
issue. 

With  respect  to  the  sixth  issue  which 
Involves  the  question,  whether  the  plaintiff 
is  entitled  to  recover  any  and  what  portion 
of  the  1  anna  8  gundah  share  of  pergunnah 
Soorjapore  recovered  back  by  the  defendant 
tindet  the  decree  of  the  Privy  Council,  dated 
the  nth  July  1859,  ^^  observe  that,  in  ihe 
suit  beforetiie  Priw  Council,  Enaet  Hossein 
is  treated  as  the  only  son  of  the  late  Rajah 
Deedar  Hossein,  whereas  the  Rajah  left  five 
sons,  all  of  whom,  whatever  the  status  of 
their  mothers  may  have  been,  were  entitled 
under  the  law  which  obtained  amongst 
Sheeas  to  inherit  equally  with  Enaet  Hossein. 

Enaet  Hossein  recovered,  under  the  decree 
of  the  Privy  Council,  as  heir-at-law  of  his 
paternal  grand- mother.  Ranee  Soomrun. 

When  this  suit  was  pending  before  the 
Privy  Council,  Nusseroodeen,  the  father  of 
the  plaintiff,  had  been  dead  for  about  eight 
years,  and  she  herself  was  a  minor.  In  the 
Courts  in  this  country  the  mother  of  the 
plaintiff  was  made  Tiproformd  defendant ;  we 
have  not  been  shown  that  she  was  a  party  to 
the  appeal  before  the  Privy  Council,  and  it  is 
very  evident  from  the  decision  of  their  Lord- 
ships that  Enaet  Hossein  passed  himself  off  as 
the  only  son  of  the  late  Rajah  Deedar  Hossein. 
(5"^^ page  244,  Moore's  Reports,  Volume  VII.) 
The  share  of  the  Ranee  Soomrun  was  not 
covered  by  the  will  or  deed  of  gift  alleged 
to  have  been  executed  by  the  Rajah  Deedar 
Hossein :  for  the  above  share  had  not  been 
recovered  |rom  the  other  branch  of  the  fami- 
ly, viz.,  from  the  heirs  of  Akbar  Hossein,  the 
brother  of  Deedar  Hossein,  until  after  the 
death  of  the  latter. 

No  issue  was  raised,  nor  was  any^  question 
adjudicated,  in  the  presence  of  the  plaintiff 
or  of  her  guardian  quoad  their  title  to  inherit 
any  portion  of  the  share  of  Ranee  Soomrun. 

We  further  observe  that  no  answer  was 
filed  by  the  mother  of  the  plaintiff  in  the 
suit  to  which  she  was  not  a  substantial  parly. 
What  was  recovered  by  Enaet  Hossein  was, 
we  hold,  recovered  by  him  as  trustee  for  the 
other  members  of  the  family. 

The  pleaders  for  the  defendant  have  at- 
tempted to  raise  the  plea  of  limitation,  urg- 
ing that,  as  Ranee  Soomrun  died  in  1819, 
and  the  plaintiff's  father  Nusuroodeen  in 
1844,  and  as  no  claim  was  made  by  Nusur- 
oodeen during  his  life-time,  more  than  12 
years  had   olapsed  from   the   date  of  the 


Ranee's  death  to  the  date  of  the*  death  of 
Nusuroodeen,  and  that,  therefore,  tthe  time 
for  bringing  the  suit  had  run  out  during  the 
life-time  of  the  plaintiff's  father.  Th«  Court 
observes  that  this  plea  was  not  distinctly 
raised  below,  and  it  cannot  be  taken  at  this 
stage  of  the  case.  , 

As,  then,  the  parties  to  the  appeal  before 
the  Privy  Council  and  the  subject-matter  of 
the  appeal  were  not  the  same  as  in  the  pre- 
sent suit,  and  as  no  adjudication  was  made 
on  the  title  of  the  plaintiff  in  that  ^it,  we 
hold  that  the  doctrine  of  res  adjudicata  will 
not  apply,  and  we  reverse  the  decision  of  the 
Ziliah  Judge  on  this  issue.  The  plaintiff 
will  be  entitled  to  recover  a  5  gds.  id. 
share  out  of  the  i  anna  8  gds.  «vhich  the  de- 
fendant recovered  back  as  the  share  of  the 
Ranee  Soomrun. 

Having  disposed  of  both  sets  of  issues  in 
favor  of  the  plaintiff,  the  Court  proceeds 
to  consider  the  question  whether  the  plaint- 
iff is  entitled  to  revive  her  own  appeal  from 
the  original  decision  of  Mr.  Loch,  dated  12th 
September  1855. 

Having  held  that  the  withdrawal  of  the 
appeal  under  the  alleged  compromise  from 
that  decision  by  Enaet  Hossein  was  a  gross 
fraud,  we  of  course  cannot  permit  him  to 
reap  the  benefit  of  that  fraud  by  allowing 
him  to  revive  his  appeal  and  to  question  the 
decision  of  Mr.  Loch  rejecting  the  will  as 
invalid  for  want  of  consent  of  the  other 
heirs  of  the  testator.  But  the  position  of 
the  plaintiff  is  a  very  different  one.  At 
the  time  the  appeal  was  filed  by  Enaet 
Hossein,  she  was  entitled  under  the  then 
law.  Act  XV.  of  1853,  to  a  notice,  which 
would  have  given  her  an  opportunity,  within 
four  weeks  from  the  date  of  such  notice, 
to  file  her  cross-appeal.  She  was  depriv- 
ed of  this  unquestionable  right  by  the 
fraudulent  conduct  of  the  defendant. 
Clearly,  therefore,  she  is  now  entitled 
to  revive  her  appeal,  and  to  be  heard 
on  those  points  in  the  decision  of  Mr. 
Loch,  which  are  adverse  to  her  title.  The 
record  is  complete,  and  all  .je  evidence 
which  will  enable  the  Court  to  pass  judg- 
ment is  before  us.  We,  therefore,  proceed  to 
hear  the  appeal  of  the  plaintiff  against  the 
decision  of  Mr.  Loch  rejecting,  for  reasons 
fully  stated  above,  the  claim  of  the  defendant 
to  be  heard  in  appeal  against  any  portion  of 
that  decision. 

The  pleader   for    the  respondent,  Rajah 

Enaet  Hossein,  took  the  following  prelimina- 

'  ry  objections  to  our  hearixi|^  the  appeal  of 
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the  pltiatiff,  questioning  the  decision  of  Mr. 
Loch  iojLhe  matter  of  the  Hehbah, 

First, — That,  as  no  appeal  was  preferred 
by  tbt'pIainiifF  against  the  aforesaid  decision, 
she  cannot  be  permitted  to  re-open  a  question 
decided  ten  years  ago. 

Second. — That,  if  the  compromise  between 

*   tfa^  parties  which  resulted  in  the  withdrawal 

of  the  appeal  from  the  aforesaid  decision  be 

set  aside,  the  respondent's  right  of  appeal 

revives. 

Thi^d — That,  in  the  present  case,  the 
right  of  appeal  in  the  matter  of  the  Hebbah 
had  been  over-ruled  by  the  decision  of  this 
Court,  dated  the  9th  September  1862. 

With  reference  to  the  first  objection,  it  is 
sufficient  to*  remark  that  the  plaintiff  was 
deprived  of  her  right  of  appeal  by  the  fraud 
of  the  defendant,  as  fully  shown  in  our  de- 
cision. 

In  regard  to  the  second  objection,  we  have 
already  stated  that  the^Court  will  not  permit 
the  defendant  to  benefit  by  his  own  fraud ; 
his  right  of  appeal  is  irrevocably,  but  deserv- 
edly,  lost  to  him. 

With  respect  to  the  third  objection,  we 
observe  that  this  Court,  in  their  decision  of 
the  9th  of  September  1862,  did  not  rule  that 
the  plaintiff  was  estopped  from  questioning 
in  appeal  the  propriety  of  the  decision  of 
Mr.  Loch,  in  as  far  as  her  rights  were  pre- 
judiced by  the  Hebbah  being  pronounced  to 
be  valid.  What  the  Court  held  was  this, 
that,  if  the  plaint  in  the  suit  before  the  Judge 
contained  matters  which  had  already  been 
disposed  of  by  Mr.  Loch's  decision,  such 
might  be  struck  out,  and  the  plaint  be 
amended,  and  a  decision  passed  upon  such 
pleas  as  were  not  adjudicated  upon  in  that 
decision.  The  right  of  appeal  to  this  Court 
from  the  decision  of  Mr.  Loch  in  the  event  of 
the  plaintiff  establishing  that  the  deed  of  com- 
promise was  in  fraud  of  her  was  never  taken 
away. 

We  now  proceed  to  consider  the  question 
of  the  validity  of  the  deed,  dated  the  19th 
Kartick  r247  M,  S.,  which  purports  to  be  a 
Heba-bil-ewuty  or  gift  for  a  consideration, 
executed  by  the  late  Rajah  Deedar  Hossein 
in  favor-  of  his  son  Rajah  Enaet  Hossein, 
the  defendant  in  this  case,  whereby  one-third 
of  a  moiety  of  the  immense  estate  of  Soorja- 
pore  is  said  to  have  passed  to  the  latter  for 
the  nominal  consideration  of  rupees  (10,000) 
ten  thousand. 

With  reference  to  the  question  of  the  valid- 
ity of  this  insuupient,  the  learned  Judge,  Mr. 

Yol.  V. 


George  Loch,  in  his  decision,  dated  the  12th 
of  September  1855,  observes  that  "the  Law 
Officers,  both  of  the  Zillah  and  Sudder 
Dewanny  Adawlut,  have  declared  that,  in  all 
cases  of  Hebbah,  whether  for  or  without  a 
consideration,  possession  must  be  given  to 
the  donee.  In  the  present  instance,  no 
possession  was  given,  nor,  under  the  cir- 
cumstances, could  be  given,  for  the  Soorja- 
pore  estates  were  at  the  time  under  attach- 
ment, and  collections  were  made  by  a  Surbu- 
rakar.  But  on  reference  to  the  decisions  of . 
the  Sudder  Dewanny  Adawlut,  in  the  case 
of  Syud  Hofisein  Ali  Khan  versus  Fyzoodeen 
Hydar,  dated  28ih  November  183  a,  and 
Imdad  Ali  versus  Kadir  Buksh,  of  24th 
April  1833,  it  is  laid  down  that  a  gift 
for  a  consideration  is  not  vitiated  by  con- 
fusion of  property  or  defect  of  possession, 
and,  as  the  Hebanamah  was  acknowledged 
by  Deedar  Hossein  in  the  presence  of  Mr. 
Perry  and  other  credible  witnesses,  it  must 
be  considered  valid,  and  the  retraction  of  the 
donor,  as  expressed  in  his  petition  to  the 
Collector  of  the  9th  of  June  184 1,  be  cdn* 
sidered  inoperative." 

We  have  carefully  attended  to  the  argu- 
ments of  the  learned  Counsel  and  pleaders. 
We  will  consider,  firsts  whether  the  deed  in 
question  is  a  gift;  second,  whether  it  is  a 
will ;  and,  thirds  whether  it  is  a  sale. 
.  First. — Is  it  a  gift?  We  think  not,  and 
that,  if  a  gift,  it  is  wholly  invalid,  inas- 
much as  no  seizure  followed,  and  further  it  is 
a  gift  of  an  undivided  portion  of  a  divisible 
thing.  A  gift  under  the  Mahomedan  Law 
cannot  depend  upon  a  contingency  or  be 
postponed  ;  seizin  must  be  immediate.  Now» 
in  the  present  case,  although  the  witnesses 
cited  by  Enaet  Hossein,  and  EnSet  Hossein 
himself  (see  his  reply  to  question  I  put  to 
him  by  the  pleader  of  the  plaintiff,  page  9 
of  tljp  printed  papers),  have  the  temerity  to 
depose  that  possession  was  n^ade  over  to  the 
donee,  the  said  Enaet  Hossein,  it  is  obviously 
impossible  that  such  could  have  been  th)e 
case,  for  the  whole  estate  was,  as  already- 
observed,  under  attachment  at  the  time  the 
alleged  |^ift  is  said  to  have  been  made.  This 
fact  is  found  by  the  learned  Judge,  Mr.  Loch, 
and  is  beyond  doubt. 

Second. — Is  it  a  will }  To  this  we  say 
no,  and,  even  if  it  could  be  termed  a  will,  it 
wotild  be  invalid  as  without  the  consent  of 
the  other  heirs. 

Third. — Is  it  a  sale — for  a  heba-bil-ewuz^ 
i.  e.,  a  gift  for  a  cor.  si  deration,  is  nothing 
more  nor  less  than  a  sale  ?  In  considering 
this  question,  we  must  look  t^  the  spirit  of 
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the  contract,  and  not  to  the  mere  words  of 
the  same,  and  we  must  be  fully  satisfied  that 
consideration  really  passed.  In  a  sale  there 
must  be  an  exchange  of  property  for  proper- 
ty, or  property  for  money,  or  for  a  legal 
appreciable  value.  In  the  present  case  we 
are  asked  to  believe  that,  for  the  paltry  con- 
sideration of  ten  thousand  rupees,  Rajah 
Deedar  Hossein  sold  one-third  of  a  moiety  of 
the  Soorjap>ore  estate  to  his  eldest  son,  the 
defendant,  Enaet  Hossein.  Looking  to  ihe  in- 
adequacy of  the  consideration  and  to  the 
position  of  the  parties,  the  Court  will  not  be 
satisfied  with  anything  short  of  the  most 
reliable  evidence,  and  in  this  case  such  is 
wholly  wanting,  while  every  probability  is 
against  the  truth  of  any  consideration  having 
really  passed. 

The  only  independent  and  credible  wit- 
ness who  has  been  examined,  with  reference 
to  the  above  transaction,  is  Mr.  R.  Perry,  a 
gentleman  who  has  resided  for  many  years 
in  the  Purneah  district,  and  who  was  man- 
ager of  the  Soorjapore  estate  during  the 
whole  of  the  long  period  it  was  under  attach- 
ment by  order  of  the  Court.  That  gentle- 
man distinctly  deposes  that  no  consideration 
passed  in  his  presence  between  father  and 
8on,  and  that  from  this  circumstance,  his  sus- 
picions being  aroused,  he  questioned  the 
ostensible  vendor.  Rajah  Deedar  Hossein, 
who  then  admitted  that  he  had  received  the 
consideration.  This  admission  is,  we  ob- 
serve, wholly  inconsistent  with,  the  conduct 
of  the  alleged  vendor  immediately  after  the 
alleged  sale :  for  we  find  him,  on  the  vendee 
attempting  to  give  operation  to  the  deed  by 
applying  to  the  Collector  for  mutation  of 
names  on  Jhe  district  rent-roll,  distinctly 
and  emphatically  repudiating  the  receipt  of 
consideration,  and  it  was  upon  this  repudia- 
tion of  the  sale  that  the  Collector  refused  to 
enrol  the  name  of  the  alleged  ven(Jeef  the 
defendant  Enaet  Hossein,  on  the  district  rent- 
roll — a  proceeding  from  which  the  defendant 
did  not  appeal  to  the  Revenue  Commissioner, 
nor  did  he  further  press  his  claim  during 
the  life-time  of  his  father,   Rajah  ^eedar 

Hossein. 

• 

Again,  we  have  the  alleged  vendee,  Enaet 
Hossein,  in  his  examination  deposing,  in 
replv  to  a  question  put  to  him  by  the  pleader 
of  the  plaintiff,  as  to  whether  the  properties 
conveyed  by  the  deed  were  put  into  his  pos- 
session, and  how  and  before  whom  he  paid 
the  money  in  lieu  of  the  same,   that  they 

Seeyatge  g  of  the  were  put  into  his  posses- 
printed  papers.  sjon — an    obvious    false- 


hood as  shown  above ;  and  that  th«  money 
in  lieu  was  paid  then  and  there,  but  |p  whose 
presence,  he  is  unable  to  recollect. 

Then,  as  to  the  effect  whlth  is  to  be*givcn 
to  the  declaration  of  the  Rajah  Deedar 
Hossein,  that  he  had  received  consideration 
as  deposed  to  by  Mr.  Perry.  •      *, 

If  the  admission  of  Deedar  Hossein  be 
opposed  to  the  facts,  we  cannot  be  turned 
from  the  fact  that  no  consideration  did  really 
pass.  We  must  decide,  not  upon  what  the 
parties  said,  but  upon  what  they  did.  •  False 
statements  will  not  alter,  or  give  another 
complexion  to,  facts.  Fraud  has  been  im- 
puted in  this  case,  and  the  Court  is  bound  to 
go  to  the  bottom  of  the  case.  The  plaintiff, 
the  Ranee  Roshun  Jahan,  cannot  be  bound 
by  the  false  averment  of  Rajah  Deedar  Hos- 
sein, which  was  in  fraud  of  her  and  the 
other  heirs.  The  fact  is,  that  the  whole 
transaction  was  a  colorable  one — a  mere 
device  engendered  by  the  pride  of  the  head 
of  an  old  Mahomedan  family — and  an  attempt 
to  prefer  the  eldest  son  at  the  expense  of  \ht 
others.  Holding,  therefore,  that  Deedar 
Hossein  made  a  statement  which  was  false 
to  give  operation  and  effect  to  a  deed  other- 
wise invalid,  we  can  have  no  hesitation  in 
saying  that  this  was  not  a  valid  sale,  inas- 
much as  no  consideration  passed  between  the 
contracting  parties.  The  decision  of  the 
learned  Judge,  Mr.  Loch,  with  reference  to 
this  deed,  is  therefore  reversed,  and  the 
appeal  of  the  Ranee  Roshun  Jahan  de- 
creed. We  dismiss  the  appeal  of  Rajah 
Syud  Enaet  Hossein,  No.  178,  with  all  costs 
bearing  interest,  and  for  which  also  the  said 
Enaet  Hossein  is  liable. 

To  sum  up,  we  decree  the  appeal  of  Ranee 
Roshun  Jahan,  No.  158,  with  all  costs  bear- 
ing interest,  and  for  which  the  respondent 
in  that  number,  Rajah  Syud  Enaet  Hossein, 
is  liabje. 

Under  this  decree,  which  sets  aside  the 
alleged  compromise,  the  plaintiff  will  recover 
possession  of  the  following  shares  in  the  8- 
anna  share  of  the  zemindar}'  of  Soorjapore, 


VIZ. : — 

The  share  of  her  father 

Nusuroodeen 
The  share  of  her  uncle 

Edoo 
The  share  of  her  erand- 

mother  Vlusst.  Lodun 

Total 


As.    Gds.    C.     Kts.    D. 


16 


10 


k 


8 


a 


Of  the  other  8-anna  share  in  the  same 
zemindary,  the  plaintiff  will  recover  out  of 
the  share  of  the  Ranee  Soovirun,  which  i$- 
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equal  t^  i  anna  8  gundahs,  the  following 

shares,  j/it : — 

As.   Gds.  C.    Kts.     D. 
Of  Nusnroodeen        ...        o        2    3         x        i 
Of  E<foo  *   ...        o        01        2        i 

OfLodun  ...0x300 


•      • 


Total 
Grand  Total  ... 


0500         X 
I        13     3         I         2\ 


with  mesne-profits  from  date  of  the  first 
suit  by  Khoobunissa  as  guardian,  or  from 
Augu^  1852.  The  amount  of  the  mesne- 
profits  to  be  ascertained  by  local  enquiry, 
and  to  bear  interest  at  12  per  cent,  per 
annum  from  date  of  ascertainment. 

With  reference  to  the  personal  property 
which  the  plaintiff  agrees  to  accept  according 
to  the  valuation  stated  in  the  schedules  ap- 
pended to  the  Hebhah  of  the  late  Rajah 
Deedar  H ossein,  and  to  the  buildings,  Ister- 
morarees,  and  Mehals  Khas  Zubtee,  the 
plaintiff  will  recover  possession  of  a  2  annas, 
17  gundahs,  3  cowrees  share  out  of  the  whole 
16  annas  as  follows : — 

As.  G.  C.  K.  D. 
On  account  of  Nussuroodeen        x     12    2    2    2 
„  „  Edoo  05001 

,,  Lodun  I       0000 


Total         ...      2     17    3    o    o 

with    wasstlat    bearing    interest    as    stated 
above. 

As  this  decision  involves  a  claim  to  various 
fractional  shares,  it  may  be  that  there  is 
some  clerical  error  in  the  above  calculations, 
as  also  in  the  dates  mentioned  here  and  there 
in  this  lengthy  decision.  The  parties  are  at 
liberty  to  move  the  Court  through  their 
pleaders  by  petition  to  amend  any  such  error, 
provided  such  petition  is  presented  within 
15  days  from  the  date  of  this  decision. 

The  9ih  January  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Evidence  (Copy  of  Deed  of  Partition)— Hindoo 
Law  (of  Inheritance)  —  Step-brother  and  Ute- 
rine  Brother. 

Case  No.  330  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Principal  Sudder  Ameen  of 
Rung  pore,  dated  the  i8th  July  186^. 

Ishen  Chunder  Chowdry  (Defendant), 

Appellant, 

versus 

Bhyrab  Chunder  Chowdry  (Plaintiff), 
Respondent, 


Baboos  Dwarkanath  Mitter  and  Kalee  PrO" 

^  sunno  Dutt  for  Appellant. 

Baboos    Onoocool    Chunder    Mokerjee    and 

Kishen  Dyal  Roy  for  Respondent. 

A  copy  oi  an  alleged  deed  of  partition,  set  up  to 
defeat  the  ordinary  rule  of  Hindoo  Law  with  respect  to 
succession  (triv.,  that  a  step-brother  cannot  inherit  id 
preference  to  an  uterine  brother),  and  taken  from  tho 
record  of  a  Miscellaneous  proceeding  without  anjr  sug« 
gestion  as  to  what  has  become  of  Uie  original,  is  not 
admissible  in  evidence. 

This  is  a  suit  to  recover  possession  of  a 
share  amounting  to  a  moiety  in  the  estate, 
real  and  personal,  of  the  late  Hur  Chunder 
Chowdry,  laid  at  Rupees  4,699-1 5-7-1 -y. 

It  is  admitted  that  the  plaintiff  is  the  step- 
brother, and  the  defendant  the  uterine  bro- 
ther, of  the  said  Hur  Chunder  Chowdry. 

The  claim  is  based  upon  a  deed  of  parti- 
tion alleged  to  have  been  executed  by  the 
common  father  of  the  parties,  dated  the  15th 
Magh  1243. 

The  answer  is  to  the  effect  that  the  defend- 
ant, according  to  the  Hindoo  Law,  is  the  heir 
of  his  uterine  brother,  and  not  the  plaintiff; 
and,  further,  that  the  deed  of  partition  set  up 
by  the  plaintiff  is  false,  and  was  never  exe- 
cuted by  the  father  of  the  parties  to  this 
suit. 

The  Officiating  Principal  Sudder  Ameen 
of  Rungpore  was  of  opinion  that  the  deed  of 
partition  was  fully  and  satisfactorily  proved 
and  authenticated ;  that  this  document  had 
been  admitted,  in  a  petition  to  the  Collector 
presented  by  the  defendant  on  the  15th 
Falgoon  1257,  as  just  and  valid ;  and  further 
that  a  perusal  of  the  Collector's  proceeding, 
dated  22nd  September  1837,  and  a  decision 
of  the  Privy  Council,  dated  the  25  th  July 
1 86 1,  which  are  final  and  binding  under  the 
Law  of  Limitation,  established*  the  same. 
Under  such  circumstances,  observes  the  Prin- 
cipal Sudder  Ameen,  it  was  not  requisite  to 
file  the  original  deed  of  partition,  and  it  mat- 
ters not^n  what  stamp  it  was  engrossed. 

The  Principal  Sudder  Ameen  gave  the 
plaintiff  a  decree  for  the  real  property 
claimed,  but  dismissed  his  claim  to  the  per- 
sonal property. 

In  this  case,  it  is  very  clear  that  the 
plaintiff,  according  to  the  ordinary  rules  of 
Hindoo  Law  with  respect  to  succession,  would 
not  be  the  heir  of  his  step-brother  in  pre- 
ference to  the  defendant  who  is  the  uterine 
brother.  To  defeat  this  rule,  the  plaintiff 
relies  upon  a  deed  of  partition,  but  fails  to 
produce  the  original,  or  to  account  in  any 
satisfactory  manner  for  its  non-production. 
A  copy  is  filed,  taken  from  the  record  of  a 
Miscellaneous  proceeding.    T)|ere  Is  no  sug- 
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gettion  eren  as  to  what  has  become  of  the 
original.  The  Principal  Sadder  Ameen  was, 
therefore,  undoubtedly  wrong  in  admitting 
this  document  as  evidence. 

The  petition,  dated  the  15th  Falgoon 
1257,  has  been  read  to  us.  It  contains  no 
admission  of  the  bona  fides  of  the  alleged 
deed  of  partition.  It  appears  that,  when  the 
defendant  came  of  age,  he  petitioned  the 
Collector  for  the  removal  of  his  guardian, 
and  for  registry  of  his  name  on  the  Collect- 
or's rent-roll.  We  cannot  understand  how 
the  Principal  Sudder  Ameen  could  have 
construed  the  terms  of  this  petition  into  an 
admission  of  the  bona  fides  of  the  alleged 
deed  of  partition.  The  subscribing  witnesses 
to  the  said  deed  are  not  examined  by  the 
plaintifif.  Some  Mujleesee  witnesses  have 
been  examined,  of  whom  two  who  are  Hin- 
doos depose  that  they  know  nothing  about 
the  deed ;  the  others,  who  are  Mahomedans, 
depose  in  such  a  manner  to  facts  of  which 
they  are  not  likely  to  have  had  any  cogni- 
zance, that  we  wholly  discredit  their  testi- 
mony. The  defendant  examined  one  of  the 
eubscribing  witnesses  to  the  alleged  deed, 
Debnarain,  who  tells  us  that  the  document 
was  written  25  days  after  the  death  of  the 
party  said  to  have  executed  it.  The  pro- 
ceeding of  the  Collector,  alluded  to  by  the 
Principal  Sudder  Ameen,  simply  removes  the 
gaardian  from  his  post,  and  directs  the  plaint- 
iff's name  to  be  enrolled  on  the  distinct 
Towiee, 

The  decision  of  the  Privy  Council,  Vol. 
VIIL,  page  447,  referred  to  by  the  Principal 
Sudder  Ameen  in  his  judgment,  did  not 
turn  upon  the  validity  or  otherwise  of  the 
alleged  deed  of  partition.  That  suit  was 
baaed  on  ^  kisthundee,  and  their  Lordships 
observed  *'  that  it  was  impossible  to  permit 
the  respondents  in  that  appeal,  the  plaintiff 
and  defendant  in  the  present  suit,  aftej;  the 
death  of  their  guardian,  now  to  displite  their 
liability  for  payment  of  the  debt  which  they 
had  deliberately  undertaken  to  pay." 

The  issue  in  that  appeal  was  whether  the 
respondent  executed  the  kistbundee  or  not. 
The  question  of  the  validity  or  bona  fides  of 
the  deed  of  partition  was  not  raised. 

As,  therefore,  the  plaintiff  has  wholly  fail- 
ed to  prove  the  deed  upon  which  he  relies, 
aad  which  alone  would  prevent  the  operation 
of  the  ordinary  and  legal  rule  of  succession, 
we  reverse  the  deci»on  of  the  Principal  Sud-^ 
der  Ameen,  which  we  considef  to  be  any 
thing  bot  creditable  to  him,  and  decree  this 
^peal  with  all  costs  in  both  Courts  to  be 
bone  by  the  li^spondem  whh  intere^. 


The  9th  January  1866.    • 

Present :  • 

The  Hon'ble  H.  V.  Bayley^and  Shun^J)hoo- 
nath  Pundit,  Judges, 

Jurisdiction— Suit  for  land  as  Mai— Decree  of 
Resumption  Court  declaring  it  invalid  La- 
kheraj«  •       <» 

Case  No.  307  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
Mr.  T,  E,  Ravenshawy  Officiating  Judge 
0/  Beerbhoom,  dated  the  i6th  June  186$. 

Bishonath  Dutt  and  others  (Plaintiftsj, 
Appellants^ 

7>€rsus 

Fool  Chand  Birjobashee  and  others  (Defend- 
ants), Respondents* 

Mr,  R,  T,  Allan  and  Baboo  Kishen  Succa 
Mookerjee  for  Appellants. 

Baboos  Kishen  Kishore  Ghose^  Juggada^- 
nund  Mookerjee,  and  Dwarkanath  Mitter 
for  Respondents. 

A  suit  will  not  lie  for  the  decTaration,  as  part  of  a 
formerly-settled  m&l  estate  of  land  declared  Dy  a  Re* 
sumption  Court  liable  to  assessment  as  a  resumed  imra^ 
lid  tenure,  and  brought  after  such  resumption  on  the 
rent-roll  as  an  estate  totally  separate  from  the  plaintiff's. 

In  this  case,  plaintiff  sued  on  the  27th 
May  1864  to  cancel  certain  survey-proceed- 
ings and  a  map,  and  thereby  to  have  certain 
lands  declared  as  part  of  his  mil  estate,  and 
also  to  be  confirmed  in  possession  of  those 
lands. 

The  Judge  has  held  that  the  suit  is  not 
in  time;  that  such  a  suit  cannot  be  enter* 
tained  as  against  the  decision  of  a  Resump- 
tion Court ;  and  that  plaintiff  does  not  prove 
that  possession  for  the  confirmation  of  which 
he  sues. 

It  is  sufficient  for  us  in  this  case  to  record 
ou*"  opinion  that  the  suit  will  not  lie. 

It  is  to  all  intents  and  purposes  a  suit  to 
cause  that  land  to  be  declared  plaintiff's  mdl 
of  a  formerly^settled  mdl  estate,  which  land 
has  been  declared  by  a  Resumption  Court  to 
be  liable  to  assessment  as  a  resumed  rent-" 
free  tenure  held  on  an  invalid  title,  and 
brought  after  such  resumption  on  the  rent- 
roll  as  an  estate  totally  separate  from 
plaintiffs. 

The  case  of  Hur  Gobind  Ghose,  page  131, 
17th  July  1847,  of  Carrau's  Summary  Re- 
ports, and  that  of  Lai  Beharee,  2nd  Septem- 
ber 1850,  page  459,  Sudder  Dewanny  Adaw- 
lut  Decisions,  support  this  view,  and  nothing 
is  shewn  to  us  to  contradict  it. 

We  accordingly  dismiss  this  appeal  with 
costs.  • 
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•The  loih  January  1866. 
•  Prtseni: 

The  lion'ble  W^  S.  Seton  Karr  and  A.  G. 
Macpnerson,  Judges. 

Iffabomedan  Law  (of  Inheritance)— Sister's  Son 

—Widow. 

«      • 

Case  No.  3295  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Atneen  of  Dacca ^ 
dated  the  20th  May  186^^  reversing  a 
dnithn  passed  by  the  Moonsiff  of  Narain^ 
gunge y  dated  the  2gth  February  186^, 

Moonshee  Mahomed  Noor  Buksh  and  others 
(Defendants),  Appellants^ 

•  versus 

Moulvie  Mahotned  Hameedool  Huq 
(Plaintiff),  Respondent, 

Bahoo  Woomesh  Chunder  Banerjee  for 
Appellants. 

Baboos    Onoocool    Chunder   Mookerjee   and 
Kalee  Mohun  Doss  for  Respondent, 

According^  to  Mahomedan  Law,  where  a  man  dies 
leaving  no  children,  a  sister's  son  can  claim  his  inherit- 
ance alter  the  widow  has  obtained  he  rone-fourth  share. 

The  appellant  raises  a  point,  which  was 
not  raised  in  the  Lower  Court,  to  the-  effect 
that  the  plaintiff  was  not  in  a  position  to 
sue  at  all  for  the  inheritance  of  Moheeood- 
deen^  while  the  wife  of  this  person  was 
alive  and  was  entitled  to  the  property.  We 
have  heard  the  pleaders  on  both  sides,  and 
have  referred  to  Macnaghten's  Mahomedan 
Law  on  this  subject,  Section  3  of  Inherit- 
ance, and  Case  1 5  of  Precedents  of  Inherit- 
ance. We  find  that  the  law,  read  carefully, 
aad  interpreted  by  the  Precedent  of  Case 
15,  18  decidedly  adverse  to  the  appellant's 
claim.  The  widow,  under  no  circumstances, 
can  be  entitled  to  more  than  one-fourth  of 
her  husband's  property,  the  rest  going  to 
Mer's  sons  and  to  various  other  distant 
members  after  the  widow's  share  has  been 
satisfied.  The  law  of  the  precedent,  Case  15, 
tajrs;  ''A  widow  takes  one-eighth  where 
'*  there  are  children,  and  a  fourth  where 
"there  are  none.  The  remainder  goes  to 
'"the  legal  sharers;  in  default  of  them,  to 
"*  the  residuary  heirs ;  in  default  of  them,  to 
'' the  distant  kindred." 

On  this  point,  then,  we  have  no  hesitation 
in  pronouncing,  the  appellant's  contention 
not  warranted  by  the  law.  The  plaintiff,  as 
t  sister's  son,  is  clearly  among  the  legal 
heirs,  and  only  claims  his  inheritaikce  after 


the  widow  has  obtained  her  one-fourth. 
There  were  no  children  of  Moheeooddeen  in 
this  instance. 

On  a  second  point  urged,  the  Lower  Court 
has  expressly  found  that,  by  oral  and  docu- 
mentary evidence,  the  plaintiff  has  been  in 
possession  through  his  brother  Kootubood- 
deen.  This  is  a  finding  of  fact  with  which 
we  cannot  interfere. 

We  dismiss  the  appeal  with  costs. 


The  loth  January  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Mahomedan  Law  of  Dower — Proof  of-^Larg^e- 

ness  of  amount  o£ 

Case  No.  35  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
Moulvie  Syud  Mahomed  Waheedoodeen 
Khan,  Principal  Sudder  Ameen  of  Bhau^ 
gulpore,  dated  the  28th  September  1864, 

Mulleeka  and  others  (Defendants), 
Appellants, 

versus 

Beebee  Jumeela  and  others 
(Plaintiffs),  Respondents, 

Mr.  C,  Gregory,  Moonshee  Ameer  Ali,  and 
Baboo  Kalee  Kishen  Sein  for  Appellants. 

Mr.   W,  A.  Montr iou  and  Baboo  Aushootosh 
Dhur  for  Respondents. 

The  production  of  a  deed  of  dower  is  not  indispen- 
sable to  the  truth  and  validity  of  a  claiip  for  dower; 
nor  is  such  a  claim  to  be  set  aside  by  reason  of  the 
iargfeness  of  the  amount  of  dower. 

It  is  admitted  by  both  the  parties  before 
us  tlfat  ^11  that  has  to  be  decided  in  this 
appeal  is  the  question  what  was  the  amount  of 
dower  proved  to  have  been  fixed  at  the  time  of 
the  marriage,  and  that  the  remand  order  of 
Justices  Norman  and  Loch  was  made  only 
for  the  purpose  of  evidence  being  given  on 
this  point,  and  the  case  being  decided  accord- 
ingly. 

The  remand  order  was  this :  After  hold- 
ing that  the  dower  was  recoverable  from  the 
estate  of  Syed  Mahomed,  the  Judges  add- 
ed these  words :  **  But,  as  we  have  no 
'*  evidence  before  us  to  determine  satisfacto- 
<*  rily  the  amount,  we  think  that  the  Lower 
''  Court  will  be  able  to  come  to  a  satisfactory 
''  concluftion  on  this  point.     We  reverse  the 
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"  decision  of  the  Lower  Court  with  costs, 
''and  remand  the  case  to  the  Principal 
"  Sudder  Ameen  to  dispose  of  the  question 
"  as  regards  the  amount  of  dower." 

The  Principal  Sudder  Ameen  on  this 
remand  put  in  issue  (i)  what  was  the  actual 
amount  of  plaintiff's  dower ;  and  (2)  whether 
she  is  entitled  to  it  or  not,  and  then  decided 
that  the  amount  claimed  (16,25,000  rupees) 
should  be  decreed  to  plaintiffs  Jumeela, 
Sumbut  Koonwar,  and  Mr.  King,  with  interest 
from  date  of  suit,  from  the  defendants  in 
possession  of  the  property  left  by  Syed 
Mahomed,  in  proportion  to  their  respective 
appropriations,  as  well  as  ftora  the  other 
property  left  by  Syed  Mahomed. 

We  have  here  to  notice  that  the  appellants, 
representing  the  1 2  annas  share,  have  entered 
into  a  compromise  with  the  respondents  as 
to  their  respective  inter^gsts  in  the  case. 

The  grounds  of  the  Principal  Sudder 
Ameen's  decision  on  the  remand  are :  /j/. 
That  the  verbal  statements  of  Syed  Mahomed 
and  of  the  vakeel  of  Beebee  Mulleeka  showed 
that  they  relied  solely  on  the  plea  of  limita- 
tion, and  had  not  questioned  the  correctness 
of  the  amount  of  dower  claimed  ;  and  that 
their  written  statements  went  mainly  on  the 
plea  of  the  insufficiency  of  proof  to  warrant 
a  decree  on  the  dower  claimed  when  no  deed 
of  dower  was  produced  ;  2ndly,  That  the  cus- 
tom prevailing  in  the  plaintiff's  family,  and 
in  other  respectable  families  of  that  class  at 
Bhaugulpore,  was  to  make  dowers  of  1,80,000, 
half  in  rupees,  and  half  in  gold  mohurs; 
or,  liieraUy^  half  red  and  half  white. 

The  Principal  Sudder  Ameen  states  that 
the  main  evidence  on  which  he  relied  to 
support  the  finding  is  in  these  terms : 
"  It  also  Appears  from  the  deed  of  bye- 
"  mokasa^  or  sale  in  lieu  of  dower,  exe- 
"  cuted  by  Moulvie  Imdad  Ali,  Principal 
**  Sudder  Ameen  of  Tirhoot,  vested  with 
"  powers  of  a  Small  Cause  Court  judge, 
"dated  the  9th  October  1857,  brought  by 
"  plaintiff's  witness,  Moulvie  Ally  Hossein, 
"  second  son  of  the  above-named  Principal 
"  Sudder  Ameen,  that  the  amount  of  the 
"  dower  in  it  is  just  the  same  as  claimed  by 
"plaintiff,  i.e.,  1,80,000,  a  moiety  gold  mo- 
"  hurs,  and  the  other  moiety  rupees.  As 
"  regards  the  evidence  of  witnesses,  it  is 
"to  be  observed  that  the  depositions  of 
"  Moonshee  Mukeeooddeen  Ahmed,  a  plead- 
"  er  of  the  Civil  Court,  Gyasooddeen 
"  Khan,  a  respectable  mooktear,  Mirza  Ma- 
"  homed  Hossein,  a  pleader  of  the  Sudder 
"  Ameen's  Court,  Sheikh  Abtaf  Ali,  a 
relative  of  (|ie  plaintiff,  Moulvie  Mahomed 
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"  Gosil,  daughter's  son  of  Mahome^  Mojecd, 
"  former  Principal  Sudder  Ameen  of  Bhau- 
'•  gulpore,  Nazir  Mahboot  Khan,  nazir  of 
"  the  Judge's  Court,  Moidyie  Ali  ^psseia, 
"  second  son  of  Moulvie  Syed  Imdad  Ali, 
"  Principal  Sudder  Ameen  of  Tirhoot,  Nujat 
"  Ali  Khan,  mooktear,  Arzeez-ur-Ruhman,  a 
"relative  of  the  plaintiff,  Hajee  SyM  Ma- 
"  homed  Hossein,  a  pleader  of  the  Sudder 
"Ameen's  Court,  Sheikh  Muyher  Hossein, 
"  naib  mohafizof  the  Judge's  Court,  Mahomed 
"  Soleem,  a  relative  of  the  plaintiff,  Samdat 
"  Khan,  Sheikh  Kader  Buksh,  a  zemindar, 
"  Mudar  Buksh,  and  Syed  Ali,  prove  fully 
"to  the  satisfaction  of  the  Court  that 
"  it  is  the  custom  in  the  Mowlana  Shahhaz 
"  family  in  this  city  of  Bhaugulpore  to  fix 
"  the  dower  at  i  ,80,000,  all  xfidi  coins,  1.  ^., 
"  gold  mohurs,  a  fact  verified  by  Moulvie 
"  Mahomed  Rofik  Khan,  Judge  of  the  Court 
"of  Small  Causes  at  Monghyr,  a  member 
"of  that  family.  Another  custom  prevail- 
"  ing  in  other  families  in  Bhaugulpore  is 
"to  fix  it  at  1,80,000,  a  moiety  rupees,  and 
"the  other  moiety  gold  mohurs,  or  at  one 
"  lakh  rupees  and  eighty  thousand  gold 
"  mohurs." 

"The  other  witnesses  for  the  defendants 
"  depose  that  Moonshee  Mobarik  Oollah 
"  wanted  to  marry  his  daughter  for  a  dower 
"of  1,80,000,  half  gold  mohurs,  and  the 
"  other  half  rupees,  insisting  it  to  be 
"the  custom  in  his  family;  but  Syed 
"  Mahomed  did  not  agree,  saying  it  was  the 
"  custom  in  his  family  to  fix  the  dower  at 
"  40,000  rupees  and  forty  gold  mohurs ; 
"  and  that  at  last  the  marriage  was  solemnized 
"  according  to  the  custom  of  Syed  Mahomed's 
"family.  The  tenor  of  this  deposition 
"  also  proves  that  it  is  the  custom  in  plaint* 
"iff's  family  to  grant  1,80,000  rupees. 
"  Moreover,  this  custom  is  borne  out  by  the 
"  Muzernamahj  written  opinion  of  respect- 
"  able  men,  filed  on  behalf  of  the  plaintiff, 
"  which  bears  the  seal  and  signature  of  Syed 
"  Shah  Enaet  Hossein,  Sojjada  Nusheen,  and 
"  other  respectable  men  of  this  city." 

"  The  second  point  to  be  determined  is 
"  the  amount  of  dower  settled  on  plaintiff's 
"  marriage.  As  to  this  point,  I  have  to 
"  remark  that  Moulvie  Mahomed,  Sharek 
"  Azeezut  Ruhmun,  Mahomed  Subun  Sawdut 
"  Khan,  Sheikh  Kader  Buksh,  Muder  Buksh, 
"and  Syed  Share  Ali,  witnesses  for  the 
"  plaintiff,  depose,  they  saw  with  their  own 
"  eyes  plaintiff's  marriage  settled  at  1,80,000, 
"  a  moiety  rupees,  and  the  other  moiety 
"gold  mohurs,  and  as  this  deposition  is 
"  perfectly    consistent     wi\^     the     general 
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**customf  it  is  no  doubt  true  and  fit  to  be 
"credited    by    the    Court.      This    fact    is 
'  "  also  borne  out  by  the  plaintiff's  husband, 
"Syed*  Mahome<i*s  own   petition    of   26th 
"September    1837.     Again,    in    the   verbal 
"statements  of  the  defendants,  taken  down 
"by  iljc  former  Principal  Sudder  Ameen, 
"Mr.  Robert,  alluded  to  above,  ihey  (de- 
"fendants)   do   not    deny   the    amount   of 
"the  dower  pleaded  by  plaintiff.     Although 
"in  the  written  statements,  which  were  re- 
"  turned,  objection  has  in  a  manner  been 
"raise(f  by  the  words  'heavy,  without  ka- 
"  heenamahj  &c.,'  it  is  no  direct  denial.     As 
"  regards  the   kaheenamah,   it   is  to  be  re- 
"  marked  that  the  defendants  now  allege  the 
'*  dower  to  b^  40,000  rupees  and  forty  gold 
*^  mohurs,  which  amount  they  themselves  say 
"  has  been  settled  without  a  kabeenamahy  and 
"  it  is  well  known  that  a  kaheenamah  is  not  at 
"all  customary  among  the  respectable  Syeds 
"and  Sheiks  of  the  Ohaly  sect,  and,  even 
"granting  it  to  be  a  denial,  still  it  is  of  no 
"iivail  in  the  face  of  oral  statements  taken 
"down    by    the    former    Principal    Sudder 
"Ameen   in    his  own    hand-writing.     It    is 
"quite  obvious   that  the   plea  now  set  up 
"by  the  defendants,  after  four  years'  pen- 
"dency  of  the  suit,  as  to  the  dower  being 
"40,000   rupees   and    forty   gold    mohurs, 
"is  a  plea  only  which  is  usually  taken  in 
''such  cases,  and  the  corroboration  of  this 
"  plea  by  the  defendant's  witnesses  is  by  no 
"means  fit  to  be  taken  notice  of,  as  these 
"witnesses  are  men  of  little  worth,  and,  com- 
"  pared  with  the  witnesses  for  the  plaintiff, 
"  have  no  worth  at  all ;  for  witnesses  Suffa- 
"nent    Hossein    and    others    are    residents 
"of    different    remote    stations,    Monghyr, 
"  Gogr>',  Sooruj  Gurrah,  Ac,  and  of  different 
"castes;  most  of  them  are  illiterate,  and  are 
"rather  of  the  plebeian  order,  their  deposi- 
tations are  contradictory  and  conflicting." 

The  Principal  Sudder  Ameen  concludes 
his  judgment  by  ruling :  "  The  point  to  be 
"  determined  in  the  third  place  is,  whether 
'^  a  claim  for  such  a  large  amount  of  dower 
"can  be  entertained  by  the  Court?  Now, 
"according  to  Macnaghten's  Mahomedan 
"Law,  page  288,  and  decision  of  the  Sudder 
"Court,  dated  20th  July  1801,  in  the  case  of 
"Golam  Hossein  All,  for  dower  to  the 
"amount  of  3,00,000  gold  mohurs,  the 
"largeness  of  the  amount  does  not  vitiate 
"the  claim;  certain  of  plaintiff's  witnesses 
"say  that  the  object  of  granting  dower  to 
"such  a  large  amount  is  to  secure  to  the 
"wife,  after  the  death  of  her  husband,  all 
"that  he  might  acquire.    What  harm,  then, 


"  if  it  was  granted  with  this  object }  In 
"this  view  it  is  apparent  that  all  the  pro- 
'*  perty  left  by  Syed  Mahomed  cannot  but 
'*  come  under  the  operation  of  this  decision." 

The  defendant  appeals  from  this  decision, 
and  urges : — 

I  St. — That  such  a  decree  cannot  be 
given  without  the  production  of  a  deed  of 
dower. 

2nd, — That  the  written  statements  record- 
ed at  the  previous  hearing  in  i860  are  not 
sufiicient  evidence  in  this  case. 

3rd, — That  the  depositions  of  the  plaintiff's 
witnesses  are  not  credible. 

4th. — That  the  bye-mokasa  of  Moulvie 
Imdad  Ali,  relied  on  by  the  Principal  Sudder 
Ameen,  is  not  a  genuine  document. 

Stk, — That  the  copy  of  the  petition  of  Syed 
Mahomed,  dated  26th  September  1837,  has 
already  been  rejected  by  the  Judges  of  this 
Court  who  ordered  the  remand. 

6th. — That  the  evidence  does  not  show  a 
uniform  custom  of  fixing,  as  dower  amongst 
the  respectable  families  of  Bhaugulpore,  the 
large  amount  claimed  in  this  case. 

7th. — That  the  muzernamah  was  not  de- 
posed to  by  those  who  signed  it. 

8th, — That  defendant's  witnesses  prove  the 
dower  fixed  to  have  been  40,000  rupees. 

gth, — That  the  suit  being  a  speculative  one 
for  the  property  of  Syed  Mahomed  on  the 
part  of  the  present  plaintiffs,  and  not  really 
one  on  the  Mahomedan  Law  of  dower,  should 
be  dismissed. 

We  omit  to  notice  the  other  grounds  of 
appeal,  such  as  refer  to  the  Principal  Sudder 
Ameen's  personal  knowledge  of  these  mat- 
ters, and  the  probability  or  otherwise  of 
Mahomed  Syed's  double  journey  4o  Sahib- 
gunge,  as  our  judgment  need  not  have  refer- 
ence to  these  items. 

Judgment, — After  consideration  of  the  ar- 
gumemts  gf  pleaders,  and  the  evidence  they 
have  used  to  support  them,  we  are  clearly  of 
opinion  that  there  is  no  sufficient  ground  to 
interfere  with  the  judgment  belowr 

On  the  first  of  these  pleas,  we  would 
observe  that,  although  ordinarily,  where 
the  actual  deed  of  dower,  upon  which  a 
suit  for  dower  is  brought,  is  not  produced 
and  proved,  the  Courts  require  other  suffi- 
ciently convincing  evidence  to  establish  the 
contract  before  they  will  give  a  plaintiff 
verdict  in  his  favor,  still  it  would  be 
absurd  to  hold,  as  an  absolute  rule  of  law 
that,  where  such  a  deed  is  not  produced,  no 
claim  of  dower  shall  ever  be  decreed.  Each 
case  must  depend  upon  the  circumstanced  of 
it.   Experience  shews  us  that  a  (!W(d  of  dower 
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is  not  in  all  cases  indispensable  to  ihe  truth 
and  validity  of  a  claim  for  dower,  and  this 
leads  us  to  the  second  and  third  pleas  in 
appeal. 

With  respect  to  the  second  plea,  we  see  no 
reason  why  the  statements  recorded  in  Court 
by  parties  in  a  position  to  know  the  facts 
should  not  have  a  certain  weight.  The 
Principal  Sudder  Ameen  has  not  relied  upon 
them  absolutely,  but  only  as  one  and  by  no 
means  the  strongest  of  the  grounds  upon 
which  his  decision  has  been  based. 

The  ihird,  sixth,  and  eighth  pleas  may  well 
be  taken  together.  We  are  of  opinion  as 
to  these  that  there  is  on  plaintiff's  part  an 
amount  of  evidence,  as  set  forth  in  the  Prin- 
cipal Sudder  Ameen's  detailed  judgment,  and 
as  read  to  us,  which  establishes  sufficiently 
that  the  dower  claimed  was  that  agreed  to 
and  customary.  It  is,  of  course,  difficult 
in  such  cases  as  this  after  30  or  40  years 
for  plaintiffs  to  produce  such  full  and  direct 
evidence  as  they  otherwise  might  have  done. 
But  taking  all  the  evidence  on  their  side  as 
a  whole,  and  looking  to  the  respectability  of 
many  of  the  witnesses,  and  to  the  consistency 
of  the  testimony  as  a  whole,  and,  further, 
considering  that  defendant  does  not  in  any 
way  establish  his  plea  that  the  dower  was 
40,000  rupees  and  40  gold  mohurs,  we  see 
no  reason  why  we  should  say  that  the  Prin- 
cipal Sudder  Ameen  is  wrong,  and  reverse 
his  judgment.  It  may  be  true  that  the  sum 
claimed  and  deposed  to,  as  agreed  upon  and 
customary,  is  a  very  large  sum :  but  the 
Mahomedan  Law  books,  and  the  decided 
cases,  and  also  the  experience  of  the  country, 
show  that  it  is  a  fact  that  sums  so  apparent- 
ly beyond^the  means  of  the  parties  are  fixed 
as  dower  amongst  Mahomedans  from  the 
loNvest  to  the  highest. 

TYi^  fourth  plea  is  not  established,  nor  is 
it  one  very  material  either  way.  % 

We  admit  that  the  fifth  plea  fias  some 
weight,  and  it  is  the  only  one  that  has.  This 
Court  certainly  did,  before  remand,  pronounce 
an  opinion  unfavorable  to  the  bond  fide  char- 
acter of  the  petition  of  Syed  Mahomed  of 
the  26th  September  1837.  But,  excluding  it 
altogether  from  our  consideration,  we  think 
there  is  sufficient  evidence  without  it  to 
warrant  our  not  interfering  with  the  decision 
of  the  Principal  Sudder  Ameen. 

On  the  seventh  plea,  we  notice  that  the 
muzeranamah  or  statement  "  not  on  oath 
before  the  Court"  of  respectable  parties  is 
not  essential  to  plaintiff's  proving  his  case, 
andf  therefore,  may  be  put  out  of  it ;  but  it 
is  certainly  itoi  opposed  to  his  claim. 


The  ninth  plea  may  be  correct  ^s  to  the 
speculative  character  of  the  suit ;«  and  yet 
those  who  are  legally  plaintiff's,  and  can 
establish  the  original  claim  of  dowec,  ha\'e 
a  legal  right  to  a  verdict. 

Upon  these  grounds  we  see  no  sufficient 
reason  to  Interfere  with  the  decision  of  the 
Principal  Sudder  Ameen,  and  we  accordingly   ' 
dismiss  the  appeal  with  costs. 


The  loth  January  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoonath 

Pundit,  Judges, 

Evidence— CiTil  Court  not  bouxd  by  Mag^ 
trate's  opinion  of  a  document. 

Case  No.  1970  of  1865. 

Special  Appeal  from  a  decision  passed  by  Mr. 
G,  G,  Balfour^  Judge  of  Chittagongf  dated 
the  20th  April  1863,  affirming  a  decision 
passed  by  the  Moonsiff  of  Satkaneah,  dated 
the  1 6th  December  1863, 

Nittyanund  Surmah  and  others  (Defendants), 

Appellants, 

versus 

Kashenath  Nyalunker  (PlainiiflF), 
Respondent, 

Baboo  Chunder  Madhub  (?^&.r^  for  Appellants. 

Mr,  R,  E,  Twidale  for  Respondent. 

A  Civil  Court  Is  not  bound  to  adopt  tbe  view  of  a 
Mag^istrate  as  to  the  genuineness  or  otherwise  %A  a 
document. 

The  ground  of  special  appeal  in  this  case 
is,  that  the  Magistrate  (to  whom  the  Moonsiff 
referred  the  first  document  now  pronounced 
to  be  spurious)  found  it  not  to  be  so,  and  that, 
therefore,  the  Civil  Court  was  bound  so  to 
regard  it.  In  respect  to  the  second  docu- 
ment, the  special  appellant  urges  that  no 
sufficient  grounds  have  been  given  for  its 
rejection. 

We  are  not  aware  of  any  law  or  rule  of 
legal  practice  which  compels  a  Civil  Court 
to  adopt  the  view  of  a  Deputy  Magistrate  as 
to  the  genuineness  or  otherwise  of  a  docu- 
ment. The  Judge  has  found,  as  a  fact,  on 
all  the  circumstances  shown  by  the  evidence, 
and  on  the  appearance  of  the  second  docu- 
ment, that  neither  of  the  documents  is  trust- 
worthy. With  this  finding  of  fact  we  can- 
not interfere  in  special  appeal,  and  we, 
accordingly,  dismiss  this  fecial  appeal  with 
costs.  • 


i86(.] 


CMl 


THt  WSBKLT  RBPORTSIU 


Rulings. 


»7 


•  The  nth  January  1866. 

Present : 

The.  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

*     *  Dafluiges  (Civil  Suit  for>—Conviction  by 

MA^istrate. 

Case  No.  2328  of  1865. 

Special  ^PP^^^  /ram  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Hooghly, 
doled  the  2Slh  May  i86s,  affirming  a 
decision  passed  by  the  Sudder  Ameen  of 
thai  District,  dated  the  ^oih  November 
1864, 

Bishonath  Neogy  (Plaintiff),  Appellant, 

versus 

Haro  Gobind  Neogy  and  others  (Defendants), 

Respondents. 

Bahoos  Umbica  Churn  Banerjee  and  Door- 
ga  Doss  Dutt  for  Appellant. 

Bahoos*  Onoocool  Chunder  Mookerjee,  Nil 
Madhub  Sein,  Banee  Madhub  Banerjee, 
and  Luckhee  Churn  Bose  for  Respondents. 

The  conviction  in  a  criminal  case  is  not  conclusive  in 
a  dvil  suit  for  damages  in  respect  of  the  same  act. 

The  ground  of  special  appeal  in  this  case, 
which  is  a  suit  to  recover  damages  for  an 
assault,  is  that  a  conviction  of  the  defendants 
by  the  Magistrate  for  rioting  under  Sections 
147  and  148  of  the  Penal  Code  is  conclu- 
sive evidence,  and  proves  the  assault  com- 
plained of.  The  Magistrate  does  convict  the 
defendants  of  rioting  under  these  Sections, 
and,  in  his  judgment,  finds  that  the  plaintiff 
was  personally  assaulted  by  them.  The 
Lower  Appellate  Court  has,  however,  consi- 
dered it  not  proved  that  any  assault  took 
place,  and  therefore  dismissed  the  suit. 

We  cannot  in  special  appeal  interfere 
with  the  finding  of  the  Lower  Court,  as  the 
conviction  in  the  criminal  case  is  not  con- 
clusive in  this,  which  is  a  civil  suit  for  da- 
mages {see  the  cases  collected  in  Roscoe's 
Nisi  Prius,  loth  Edition,  171). 

The  whole  case  is  highly  unsatisfactory. 
The  Lower  Court  directed  that  each  party 
should  pay  his  own  costs,  and  we  make  a 
limilar  order,  wl^jle  we  dismiss  this  appeal. 

VoL  V. 


The  nth  January  1866. 

Present: 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges, 

Limitaaon  (Act  XIII.  of  Z848H-N0  deduction 
for  leg^al  disability — Commencement  of,  in  the 
case  of  an  adopted  son. 

Cases  Nos.  678  and  679  of  1865. 

Special  Appeals  from  a  decision  passed  by  the 
Judge  of  Mymensingy  dated  the  28th  No^ 
vember  1864,  affirming  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  nth  July  1864. 

Huro  Chunder  Chowdry  (Plaintiff), 

Appellant, 

versus 

Kishen  Koomar  Chowdhry  and  others  (De- 
fendants), Respondents, 

Baboos  Sreenath  Doss  and  Bhuggobutty 
Churn  Ghose  for  Appellant. 

Baboos  Kalee  Kishen  Sein  and  Hem 
Chunder  Banerjee  for  Respondents. 

No  deduction  or  allowance  is  made  by  law  for  leeal 
disability  from  the  period  of  limitation  prescribed  Dy 
Act  XIll.  of  1848. 

Limitation  against  an  adopted  son  will  count  from 
the  time  of  his  attaining  majority. 

The  plaintiff  sued  the  defendants  in  two 
different  suits  for  certain  plots  of  land  of 
which  he  had  been  dispossessed  by  the  defend- 
ants. A  portion  of  the  plaintiff's  claim  the 
Judge  remitted  to  the  Lower  CourtJor  invest- 
igation on  the  merits ;  but  as  to  plots  Nos.  3 
and  4  to  42  in  suit  No.  27,  and  plots  Nos.  2 
and  3  in  No.  28,  he  declared  plaintiff  out  of 
Cour^un^er  the  Statute  of  Limitations. 

The  Judge  finds  that,  as  to  all  these  plots, 
plaintiff  is  on  his  own  showing  out  of  Court. 
As  to  plot  No.  3  in  No.  27,  plaintiff,  remarks 
the  Judge,  states  that  his  mother  Taramonee 
was  dispossessed  by  a  summaiy  award  in 
the  year  1264  whilst  Act  XIIL  of  1848  was 
in  force ;  and  as  the  order  as  to  three  years 
in  that  Act  is  absolute,  no  time  being  allowed 
for  any  cause  whatever  to  be  deducted  in 
counting  limitation,  and  as  the  suit  was 
not  instituted  within  three  years  from  that 
time,  plaintiff  is  barred  by  lapse  of  time  as 
regards  it.  Again,  as  regards  Nos.  4  to  42, 
remarks  the  Judge,  plaintiff  states  that  de- 
fendant took  possession  in  ^2154  under  an 
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Act  IV.  of  1840  award..  When  Taramonee, 
the  mother  of  plaintiff,  was  dispossessed  in 
that  year,  the  plaintiff's  right  had  not  begun, 
AS  be  was  not  then  adopted ;  consequently, 
Taramonee  ought  to  have  sued  whilst  she 
was  under  no  legal  disability.  Plaintiff 
9tat<i9  that,  at  the  time  of  dispossession,  she 
was  only  the  guardian  of  htt  former  adopted 
son,  Jugut  Chunder,  who  died  in  Chyet 
1357;  from  that  date,  thes^fore^  she  was 
under  no  legal  disability  to  sue  for  her  own 
rights  until  Chyet  1258,  when,  plaintiff's 
•vakeel  states,  the  plaintiff  was  adopted  ; 
coittequently,  Kmitatton  began  to  run  from 
ist  Bysack  1358,  or  earlier;  and,  as  this  suit 
was  instituted  more  than  two  years  after  the 
passing  of  Act  XIV.  of  1859,  ^^  subsequent 
time  cat!  be  allowed  on  account  of  the  subse- 
quent liability  of  the  plaintiff  under  Section 
1 1,  and  he  is,  therefore,  barred  by  limitation, 
as  this  suit  was  not  instituted  till  Chyet 
1370,  being  13  years  after  ist  Bysack  1258. 
The  Judge  considers  that  plaintiff  was 
similarly  barred  as  regards  plot  No.  2  in  ap- 
peal 28,  in  which  Taramonee  was  dispossessed 
in  1263.  As  regards  plot  No.  3  of  appeal 
38,  of  which  a  former  proprietor  was  dis- 
possessed according  to  plaintiff's  statement 
in  133a,  confirmed  by  a  decree  under  Act 
IV.  in  1834,  which  kept  Taramonee  out  of 
possession  of  it,  plaintiff  alleges,  remarks 
the  Judge,  that  Gobind  Chunder  Chowdry, 
the  plaintiff's  father,  held  the  zemindary 
when  of  full  age,  from  1346  to  1348,  and 
when  under  no  legal  disability;  consequently 
limitation  runs  from  1246,  and  plaintiff's 
claim  is  barred  as  regards  this  plot. 

Plaintiff  now  appeals  specially,  urging 
that  his  claim  is  not  barred  by  the  Statute 
of  Limitafion,  and  that  the  Lower  Court  has 
miscalculated  in  determining  him  to  be  out 
of  time  under  the  Statute. 

As  to  the  plot  No.  3  in  No.  37,  w^  think 
that  there  can  be  no  doubt  that  plaintiff  is  out 
of  time  In  suing  for  it.  When  fcuing  to 
reverse  a  summary  award,  it  is  necessary, 
under  Act  XIII.  of  1848,  to  sue  within 
three  years  of  the  final  award.  No  deduc- 
tion or  allowance  is  made  by  law  for  legal 
disability.  The  agents,  of  whatever  nature 
they  may  be,  of  parties  legally  disabled  from 
appearing  themselves,  are  under  obligation 
to  appear  for  them  within  three  years  to 
contest  the  awards,  and,  if  they  fail  to  take 
the  necessary  steps  to  that  end,  the  parties 
for  whom  they  are  acting  lose  their  right  by 
efflux  of  .time. 

As  to  the  plots  Nos.  4  to  43  in  £^peal 
No,  37*  it  ap^ars  that,  when  the  diq>oesea- 
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sion  by  defendant  took  place  in  12^,  plaint- 
iff's mother  was  in  possession  as  th^  guard- 
ian and  manager  of  her  minor  adopted  son,  • 
Jugut  Chunder,  who  wastadopted  on  12th 
Falgoon  1350,  and  who  died  in  1257.  It  ap- 
pears, moreover,  that  plaintiff  was  adopted 
in  Jait  1358,  and  brings  his  present ^suit  in 
Chyet  1370,  he  having  reached  his  majortty 
in  Magh  1268  or  1861. 

Now,  it  seems  clear  that  plaintiff  is  not 
the  heir  of  either  his  adopted  brother  who 
died  in  infancy,  or  of  his  mother;  conse- 
quently, when  the  cause  of  actiotf  arose, 
and  previous  to  his  adoption,  no  one  through 
whom  he  claims  was  in  possession  of  the 
property  of  which  the  lands  are  said  to  form 
a  portion.  It  follows  that  limitation  did  not 
begin  to  run  against  him  until ^is  adoption; 
but  he  was  a  minor  from  that  time  (125?) 
until  1368,  and  has  brought  his  suit  within 
three  years  from  the  time  when  the  disabi- 
lity ceased ;  he  is  consequently  as  to  these 
lands  clearly  within  time,  and  his  claim  to 
them  must  be  enquired. 

The  same  reasoning  applies  to  plot  No.  a  of 
appeal  28.  Taramonee  was  dispossessed 
of  it  in  1363  when  acting  as  the  guardian  of 
her  first  adopted  son,  and,  until  plaintiffs 
adoption,  no  one  through  whom  he  claims 
possessed  his  property  in  virtue  of  which  he 
brings  the  present  action. 

In  determining  that  limitation  does  not 
apply  under  the  peculiar  circumstances  of 
this  case  to  the  above  portion  of  the  present 
claim,  we  are  not  unmindful  of  the  ruling  of 
the  Privy  Council  in  the  case  of  Kalami- 
missa  vs,  the  Rajah  Swagunge  to  the 
effect  that  a  decree  obtained  against  a  widow 
in  possession  of  her  husband's  estate  would 
bind  her  husband's  heirs,  unless  that  decree 
could  be  successfully  impeached  on  some 
special  ground. 

As  to  plot  No.  3  of  appeal  38,  the  Judge  is 
clearly  of  opinion  that  the  decree  of  the 
Sessions  Judge  of  1353  was  merely  a  re- 
cognition of  a  previous  dispossession  com- 
mencing in  1332,  after  which  possession  of 
his  property  has  been  acquired  by  plaintiff's 
father  when  he  came  of  age  in  1246. 
Limitation,  therefore,  having  once,  during 
his  father's  possession  of  the  property,  be- 
gun to  run  against  plaintiff,  his  brother's  and 
his  own  subsequent  disability  did  not  pre- 
vent the  continuance  of  Its  running,  and  it 
has  long  since  placed  him  out  of  Court  as 
to  this  plot. 

The  Judge  will  enquire  mto  the  title  of 
the  plaintiff  to  plots  Nos.  4  to  43  of  appeal 
2.7  and  ploc  No.  i  of  appeal  No.  ai8. 
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•  The  I  ith  January  1866. 

•  Present : 

The  IJon'blc  C.  ^.  Trevor  and  F.  A.  Glover, 

Judges, 

Suit  for  cootribntioo — Hindoo  Law — Expenses 
cHf  Family  Idols-— Government  ReTex.ae. 

Case  No.  2638  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Dacca^  dated 
the  i2tk  June  186$^  reversing  a  decision 
passed  by  the  Moonsiff  of  Manickgunge, 
dated  the  28th  May  1864, 

Sham  Lai*  Set  (Defendant),  Appellant ^ 

versus 

Hnro  Soonduree  Goopta  and  others  (Plaint- 
iffs), and  others  (Defendants),  Respondents, 

Baboo  Khetturnath  Bose  for  Appellant.  • 

Baboos  Sreenath  Doss,  Pomes h  Chunder 
Mttier,  and  Greeja  Sunkur  Mojoomdar 
for  Respondents. 

Where  a  Hindoo  ancestor  makes  no  endowment  for 
the  support  of  the  family  idols,  and  creates  no  trust 
whereby  his  descendants  were  bound  to  provide  for 
them,  no  lef^al  obligation  rests  on  them  to  support  the 
idols,  and  no  suit  for  contribution  can  lie  against  any  of 
them  for  the  expenses  of  the  idols. 

In  a  suit  for  contribution  of  Government  revenue, 
where  the  defendants  plead  that  the  plaintiff  was  in 


exclusive  possession  of  the  entire  property  as  manager, 

and  had  paid  the  revenue  out  of  it  oef 

to  them  for  the  surplus  profits,  the  Court  should  not 


tfore  accounting 


DfDceed  simply  on  the  fact  of  payment  by  the  plaintiff, 
Dnt  should  idso  consider  whose  money  was  paia. 

This  was  a  suit  by  the  special  respondent 
for  contribution  against  his  co-sharers  in  the 
ancestral  estate,  on  account  of  the  expenses 
incurred  in  keeping  up  the  worship  of  the 
fomily  idols,  and  also  for  their  quotas  of  re- 
venue due  to  Government,  which  special 
respondent  had  paid  himself. 

It  appears  from  the  record  that  the  origin- 
al proprietor  of  the  estate,  Ram  Churn,  left 
three  grandsons  by  daughters,  Gooroo  Per- 
shad,  Mohun,  and  Gowree  Sunkur.  I'he 
last  named  got  a  7-annas  share  of  the  pro- 
perty, the  other  two  9  annas  between  them. 

The  special  appellants  in  this  case  are  the 
heirs  of  Mohun  (Gooroo  Pershad  who  was  a 
defendant  in  the  original  suit  not  appealing). 
They  deny  their  liability  to  pay  for  the  sup- 
port of  the  idol  and,  with  regard  to  the  de- 
mand for  their  quotas  of  revenue,  allege  that 
the  special  respondent  was  a  manager  in 
possession  of  the  entire  property,  and  paid 
the  revenue  out  of  it  before  accounting  to 
them  for  the  surplus  profits. 

The  Court  of  first  instance  held  that,  in 
Ibe   absence  of  •  any  evidence    fixing   the 


amount  and  nature  of  the  contribution,  the 
defendants  were  not  liable  for  the  expenses 

I  of  the  idols,  and  that  the  plaintiff  was  in  ex- 

^  elusive  possession  of  the  estate,  and  paid  the 
Government  revenue  from  it.     The  Sudder 

'  Ameen  refused  to  consider  the  documentary 
evidence    put   in   by    the    plaintiff,  on   the 

I  ground  that  it  was  not  filed  in  time. 

On  appeal,  the  Principal  Sudder  Ameen 
received  and  considered  this  as  well  as  $he 
other  evidence,  and  decided  that  it  wks 
sufficient  to  make  the  defendants  liable  for 
their  share  of  the  idol  expenses. 

On  the  question  of  rent,  he  held  that,  as 
the  plaintiffs  were  proved  to  have  paid  it  for 
the  defendants'  share  of  the  estate,  the  latter 
were  liable  for  contribution. 

Against  this  decision,  the  defendants  now 
appeal  specially,  urging  that  the  evidence 
on  which  the  Principal  Sudder  Ameen  has 
relied,  does  not  establish  against  them  any 
legal  liability  to  pay  for  any  part  of  the 
idol's  expenses,  and  that  the  Principai 
Sudder  Ameen  has  altogether  mistaken  the 
issue  on  the  claim  for  revenue,  which  should 
have  been  whether  the  special  respondents 
held  exclusive  possession  of  the  estate  as 
managers,  and  paid  the  Government  revenue 
from  its  proceeds  in  that  capacity;  the  fact 
of  their  having  paid  in  the  full  amount  of 
Government  Revenue  proving  nothing  in 
their  favor,  unless  it  were  also  shown  that 
the  money  did  not  come  from  the  estate 
generally,  but  from  their  own  particular 
share  of  it. 

With  regard  to  the  first  objection,  we 
think  the  special  appellant's  contention 
sound.  The  grandfather.  Ram  Churn,  made 
no  endowment  for  the  support  of  Jhe  family 
idols;  nor  did  he  create  any  truS  whereby 
his  •  grandsons  or  their  descendants  were 
bound  to  provide  for  them.  And,  although 
there  ^vould  doubtless  be,  in  accordance  with 
Hindoo  custom  and  usage,  a  moral  obligation 
on  the  grandsons  of  Ram  Churn  and  their 
descendants  in  possession  of  the  property  of 
their  maternal  grandfather,  to  assist  in  sup- 
porting the  worship  of  the  family  idols,  we 
do  not  think  that  any  legal  obligation  ex^ 
isted,  or  that  the  special  appellants  can  be 
forced  to  contribute  if  unwilling  to  do  so. 

The  Principal  Sudder  Ameen  has  decided 
against  the  special  appellants,  on  the  ground 
that  their  liability  is  proved  by  the  fact  of 
their  entering  into  a  covenant  to  support 
the  idol  worship.  If  this  were  so,  these 
parties  would  have  of  course  no  defence  to 
the  present  action.  But  the  documentary 
evidence  on  which  the  Lower  Ayppellata  Court 
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has  relied  does  not,  in  our  opinion,  prove  any 
such  covenant.  The  ekrar,  when*  pro- 
perly interpreted,  is  no  more  than  an 
arrangement  between  the  parties,  the 
grandsons  of  Ram  Churn,  regarding  the 
amount  to  be  allowed  as  maintenance  to 
a  widowed  daughter  of  their  grandfather. 
There  is  in  it  an  incidental  mention  of 
the  idols,  a  word  or  two  at  the  end,  stat- 
ir^  that  the  worship  would  be  kept  up. 
But  the  ekrar  was  no  binding  engagement 
between  the  aunt  and  nephews  regarding  the 
debsheba;  it  only  bound  the  latter  to  pay  a 
certain  sum  for  the  former's  maintenance. 
Had  the  aunt  been  the  shebait  or  manager 
of  the  idols,  the  words  at  the  end  of  the 
ekrar  might  perhaps  have  been  taken  as  an 
obligation;  but,  as  it  is,  they  can  have  no 
legal  effect  in  compelling  the  heirs  of  Mohun 
to  contribute. 

Then,  as  to  the  two  hesabs^  one  of  these 
may  be  at  once  put  out  of  consideration,  as 
it  does  not  profess  to  have  been  signed  by 
the  special  appellant's  father  at  all,  but 
only  by  Goorob  Pershad,  and  there  is  no- 
diing  on  the  record  to  show  us  that  Gooroo 
Pershad  was  authorized  by  his  brothers  to 
sign  for  them.  The  question  was  not  even 
put  to  Gooroo  Pershad  when  his  evidence 
was  being  taken  in  Court. 

The  second  hesab  is  no  doubt  signed  by  all 
three  brothers;  but,  on  reading  it,  we  find 
that  it  is  simply  evidence  of  a  voluntary  ar- 
rangement between  the  parties  to  pay  certain 
monies  for  certain  years  (1233  to  1235 
B.  S.),  and  disclosing  no  obligation  to  pay 
the  same  in  any  succeeding  years. 

On  the  question  of  contribution  of  reve- 
nue, we  think  that  the  Principal  Sudder 
Ameen  hsb  not  tried  the  correct  issue.  The 
allegation  of  the  special  appellants  ,was 
that  the  heirs  of  Gouree  Sunkur  were  in 
exclusive  possession  of  the  lands  on  ^hich 
contribution  was  claimed,  and  had^paid  the 
Government  revenue  from  the  rents  of  those 
lands.  If  this  were  so,  the  special  respond- 
ents could,  of  course,  have  no  claim,  as  they 
pdd  to  Government  the  special  appellant's 
money  as  well  as  their  own.  The  Princi- 
pal Sudder  Ameen  has  gone  simply  on  the 
fact  of  payment  by  the  special  respondents, 
without  considering  .whose  money  it  was 
that  was  paid. 

The  case  must,  therefore,  be  remanded  to 
find  whether  the  special  respondents  were  in 
exclusive  possession  of  the  estate  for  which 
a  contribution  of  revenue  is  claimed.  If 
that  be  found,  it  follows  that  the  revenue 
paid  must  ly^v^  been. from  the  joint  pro- 


perty of  all  the  litigants.  If  this*  issue  be 
found  against  the  special  appellants,  if  it  be 
found,  that  is,  that  the  special  respondents  ' 
were  not  in  exclusive  possession  as  •mana- 
gers of  the  estate,  but  that  each  member  of 
the  family  collected  his  own  share,  then  the 
Principal  Sudder  Ameen's  finding  on  the 
evidence  that  the  special  respondents  \M  ^ 
paid  the  entire  Government  revenue,  would 
be  sufiicient  to  justify  the  decree  passed 
against  the  other  side,  and  with  that  order 
we,  in  special  appeal,  could  not  interfere. 

That  part  of  the  Principal  "Sudder 
Ameen's  judgment,  therefore,  which  imposes 
a  legal  obligation  on  the  special  appellants 
to  contribute  to  the  support  of  the  family 
idol  is  reversed,  so  far  as  regards  the  parties 
who  have  appealed,  with  costs  on  special 
respondents.  As  regards  the  portion  of  the 
cl^im  which  is  the  subject  of  remand,  costs 
will  follow  the  result. 


The  nth  January  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nauth  Pundit,  fudges. 

Sale  (in  execution  of  decree)— Claims  of  prior 
purchasers — Res  judicata — Minors— Costs. 

Case  No.  2733  of  1865. 

Special  Appeal  from  a  decision  passed  by  Mr, 
W,  Ainslie,  Judge  of  Paina,  dated  the 
^th  A  ugust  iS6jy  reversing  a  decision  pass- 
ed by  the  Principal  Sudder  Ameen  of  that 
District^  dated  the  loth  May  i86jf, 

Deonarain  Sing  and  others  (Defendants), 

Appellants^ 

versus 

Tokhun  Sing  and  others  (Plaintiffs), 
Respondents, 

Baboos  Onoocool  Chunder  Mookerjee  and 
Kalee  Kishen  Sein  for  Appellants. 

Baboos  Dwarkanath  Milter^  Sreenath  Doss, 
and  Kishen  Succa  Mookerjee  for  Respond- 
ents. 

A  purchased  in  execution  the  rights  and  interests  o{ 
Bf  wnose  heirs  in  possession  were  sued  by  the  creditor 
who  obtained  a  decree  against  the  estate  olB,  Be- 
fore the  sale,  three  persons,  C,  Z),  and  E  claimed  to 
have  previously  purchased  separately  the  whole  proper- 
ty of  B  from  his  heirs.  The  claim  of  E  was  disallowed, 
those  of  C  and  D  were  allowed,  and  the  rights  and 
interests  of  B  in  the  whole  were  ordered  to  be  soW 
with  notice  of  the  claims  of  C  and  D,  A  sued  C  and  D 
to  prove  that  their  purchases  were  fraudulent,  and  failed* 
He  also  sued  to  confirm  his  purthasc  to  that  to  which 
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the  claim  gi  R  was  disallowed,   and   obtained   a   decree.  | 
Two  heir*  of  5,  F  and  G,  aftcrvvards  sued  C  and  D  on  the  ' 
noond    timt   their    purchase    from    their   relations    while 
they  were  minors  was  not  binding  upon  them,  and  reco- 
rered  a  portion  of  the  estate  with   mesne-profits  from   the 
date  o&  their  dispossession,      /i  then   sued    F  and  G   for 


return  of  the  property  so  recovered  by  them  with  mesne- 
profits  from  the  aatc  of  his  own  purchase.  Held  (i)  that 
the  dismissal  of  the  former  suit  ot  //  was  no  bar  to  his  pre 


sent  claim ;  (>)  that  A  was  entitled  to  a  decree  for  his  claim, 
as  f  and  C  conld  only  recover  and  hold  as  trustees  for  him, 
bflcause^e  had  alrea'dy  purchased  the  rights  of  B,  the  an- 
cestor of  F  and  G;  (3)  that  the  plea  of  one  of  these  heirs, 
/,  that  be  was  a  minor  when  the  decree  was  obtained 
against  the  estate  of  5,  and  that,  therefore,  it  was  not 
Miiding  upon  him,  was  of  no  avail,  when  he  could  not 
thaw  any  fraud  or  reasonable  neglect  of  the  decree-hold- 
er in  not  making  him  a  party  to  the  case  which  the 
decree-holder  had  brought  against  all  the  persons  he 
had  beef  able  to  make  out  as  the  heirs  of  his  debtor 
and  in  possession  of  his  estate,  and  when  F  could  not 
show  that  the  debt  was  not  due  from  his  ancestor  when  the 
decree  was  obtained,  or  that  the  decree  was  not  bond  Jide ; 
(4)  that  when  the  sale  was  for  the  interest  of  B  in  the 
whole  property,  and  when  F  allowed  A  to  sue  C  and  D 
in  a  case  to  which  F  was  a  party,  and  A  in  that  case 
sued  on  the  grmind  that  what  was  claimed  by  C  and  D 
was  a  part  of  what  ji  had  purchased,  F  could  not 
noil'  be  alloiHi'ed*  to  plead  that  the  sale  in  execution  was 
ewlosive  of  what  was  purchased  and  held  by  the  said 
porchasers,  and  only  of  tne  portion  unsuccessfully  claimed 
oy  £;  (5)  that  F  could  not  also  be  allowed  to  say  that 
the  sale  to  ^  of  the  property  unsuccessfully  claimed  by 
K  was  also  exclusive  of  the  rights  of  F,  when  in  the 
former  case  of  ^  -  for  the  portion  claimed  by  E,  F  had 
alre^y  failed  to  obtain  anv  decree  upon  that  right;  {6) 
that  F  and  G  vfcre  entitled  to  recover  from  A  all  costs 
incurred  by  them  in  recovering  the  property  now  in  dis- 
pute from  C  and'D. 

In  this  case  the  special  appellants  contend 
that  nothing  more  than  the  9  pies  for  which 
the  claim  of  Gunga  Pershad  was  disallowed 
on  the  appeal  of  the  decree-holder  was  sold. 
As  the   special  appellants    admit  that   the 

order  was  for  the  sale  of  the  entire  rights 
and  interests  of  the  original  and  deceased 
debtor,  Sheomungul  Sing  (against  whose 
estate  the  decree  was  passed),  with  a  notice 
that  for  a  portion  of  these  rights  the  claims 
of  Mujlis  Roy  and  Fukhur-oon-nissa  were 
summarily  allowed  by  the  Court  executing 
the  decree,  and  as  by  law  only  the  rights 
and  interests  in,  and  not  any  particular 
specific  portion  of,  any  property  of  the  debtor 
conld  be  sold,  it  is  too  late  for  the  spe- 
cif appellants  to  argue  now  before  us  not 
only  what  was  sold,  but  also  what  should 
have  been  ordered  to  be  sold.  Besides 
when,  after  the  purchase  made  by  the  pre- 
sent plaintiff  in  a  suit  to  which  the  special 
appellants  were  parties,  the  plaintiff  was 
allowed  to  bring  an  action  against  the  last 
two  claimants,  Fukhur-oon-nissa  and  Muj- 
lis Roy,  on  the  ground  of  their  alleged  pur- 
chases from  parties  holding  as  heirs  of 
Sheomungul  the  debtor  not  being  bond  fide, 
and  the  case  was  decided  on  the  ground  that 
these  purchases  were  bond  fide,  it  is  too 
late  DOW  for  the^special  appellants  to  argue  in 


this  case  that  the  plaintiff  had  not  purchased 
an3rthing  more  than  the  9  pies  for  which  the 
claim  of  a  third  claimant  was  disallowed  on 
appeal  in  the  summary  case  in  execution. 

Deonarain,  one  of  the  special  appellants, 
further  argues  that  he  is  a  son  of  a  deceased 
son  of  Sheomungul,  and  not  being  a  party 
to  the  decree,  the  sale  in  the  execution  of 
this  decree  cannot  convey  lo  the  purchaser 
the  rights  which  by  succession  were  vested 
in  that  heir,  who  also,  it  is  said,  was  a  minor 
when  this  decree  was  passed.    It  appears 
that,  after  the  failure  of  the  plaintiff  in  the 
case  against  Mujlis  Roy  and  Fukhur-oon« 
nissa,  the  special  appellants  sued  these  two 
purchasers  on    the   ground   that   they,    the 
special  appellants,  were  no  parties  to  the 
conveyance,  and  the  brothers  of  one  and  the 
uncles  and  perhaps  another  brother  of  the 
other,  had  no  right  to  convey  their  shares 
during    their    minority.     In    this    suit    the 
special  appellants  succeeded  and  obtained  a 
decree  against   these    purchasers    for  their 
own  shares.     After  they  had  obtained  pos- 
session   and    taken    mesne-profits    for    the 
period  during  which  they  were  kept  out  of 
possession,  the  present  plaintiff  brought  this 
suit  against  them  for  the  return  of  the  pro- 
perty, with  mesne-profits  from  the  date  of 
his  purchase,  on  the  ground  that,  as  he  is 
the  purchaser  of  all  the  rights  and  interests 
of  the  ancestor  of  the  appellants,  they,  as 
heirs  of  that  debtor,  have  no  right  to  re- 
tain against  him  any  portion  of  the  property 
of  their  ancestor.     It  does  not  appear  that, 
at  the  time  of  this  decree  in  execution  of 
which  the  plaintiff  was  his  purchaser,  the 
special  appellant,  who  objects  on  the  score 
of  minority,  was  made  a  defendant.    It  is 
moreover  shown  that  he  was  made  a  party 
to  the  execution-case  before  the  sale  in  dis- 
pute took  place.     Further,  this  special  ap- 
pellant not  having  taken  this  plea  of  mi- 
nority below,   no  facts    connected  with    it 
or  with   matters  explaining  away  this  ob- 
jection  afe  stated,   nor  evidence  given  re- 
garding these  points. 

Even  assuming  that  the  special  appellant 
was  born  when  the  action  was  brought  or 
the  decree  was  obtained,  and  that  he  was 
a  minor  at  that  time,  and  even  assuming 
that  he  was  not  major  when  he  was  made 
a  party  to  the  further  proceedings,  we  can- 
not consider  that  this  special  appellant  has 
any  right  to  deny  bis  liability  under  and 
to  question  the  legality  of  a  decree  passed 
for  the  debts  of  his  ancestor  against  the 
estate  of  that  ancestor  in  a  case  broughi 
by  the  creditor  against  all  tl)6^  parties.    The 
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creditor  had,  after  all  reasonable  search  and 
enquiry,  succeeded  in  finding  out  the  heirs  of 
his  debtor,  and  the  parties  holding  his  estate. 
It  is  not  shown  that  the  creditor  had  the 
means  of  knowing  of  the  existence  of  a  minor 
heir  when  he  had  from  motives  of  precau- 
tion brought  the  action  against  the  sons,  one 
of  the  two  grandsons,  the  wife  and  the  mana- 
ger of.  the  estate  of  his  debtor,  and  when 
tiie  special  appellant  had  no  plea  to  urge 
either  of  fraud  against  the  creditor,  or  his 
grandmother,  his  uncles  or  his  brother, 
or  to  show  that  the  estate  of  his  ancestor  was 
not  indebted  for  the  money  for  which  the  de- 
cree was  obtained. 

When  this  plaintiff  had  sued  before  to 
set  aside  the  purchase  in  favor  of  Mujlis 
Roy  and  Fukhur-oon-nissa,  he  had  sued  also 
to  have  his  purchase  of  the  share  unsuccess- 
fully claimed  before  by  Gunga  Pershad 
confirmed.  In  that  case  this  special  ap- 
pellant had  objected  that,  to  the  extent  of 
bis  share,  the  sale  to  the  present  plaihtiff 
was  not  valid  upon  this  very  ground  of  the 
appellant's  minority,  but  his  objections  as 
regards  that  portion  of  the  property  was 
disallowed.  Both  the  special  appellants  fur- 
ther argue  that,  after  the  dismissal  of  the 
plaintiff's  case  against  Mujlis  Roy  and 
Fukhur-oon-nissa,  plaintiff  cannot  now  sue  the 
special  appellants  for  any  portion  of  the 
property  recovered  by  them  from  the  two 
purchasers.  The  former  case  was  brought 
by  the  plaintiff  on  the  ground  of  the  sales 
being  entirely  fraudulent,  and  the  action 
brought  by  the  special  appellants  was  on 
the  ground  that  the  sale  to  these  purchasers 
could  not  convey  any  right  in  the  shares 
of  these  special  appellants.  The  plaintiff 
could  bav^  himself  sued  the  two  purchasers 
upon  this  right  after  the  dismis^l  of  his 
former  case  against  these  purchasers.  The 
reason  of  his  not  thus  suing  appears  (p  be 
this,  v/'s.,  that,  in  the  decree  paC^sea  in 
the  first  case  brought  by  him,  the  Judge 
trying  the  case  had  thought  that  he  could 
not  sue  upon  this  right,  but  that  the  special 
appellants  could,  and  there  is  a  proviso 
in  the  decree  to  the  effect  that  the  plaintiff 
can  take  steps  to  recover  the  shares  of  the 
special  appellants  when  they  may  recover 
them  from  the  two  purchasers.  The  for- 
mer case  decided  against  the  plaintiff  is 
therefore  no  bar  to  his  present  suit  to  recover 
from  the  special  appellants  property  which 
they  are  holding  only  as  trustees  for 
him. 

The  special  appellants,  however,  contend 
that  they  are  entitled  to  be  re-imbursed  for 


all  the  costs  that  they  have  inoarred  in 
recovering  the  property  which  they«are  now 
ordered  to  return.  We  think  there  is  reason 
in  this  plea.  We  reject  the  special  appeal, 
but,  with  reference  to  their  right  to  recover 
the  costs  of  the  former  case,  think  it  proper 
to  add  that  the  plaintiff  in  this  case  yill  not 
recover  any  costs  of  any  one  of  the  three  '] 
Courts  from  the  special  appellants,  who  also 
will  not  be  entitled  to  recover  from  the 
plaintiff  any  portion  of  the  costs  of  this 
special  appeal. 


The  nth  Januaiy  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 

nath  Pundit,  Judges. 

Limitation — Adoptioii. 

Case  No.  321  of  1865. 

Regular  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  East  Burdwam, 
dated  the  jgth  May  186$. 

KishenMohunKoondand  others  (Defendants), 

Appellants^ 

versus 

Muddun  Mohun  Tewaree  and  others 

(Plaintiffs),  Respondents, 

Bahoos  Onoocool  Chunder  Mooherjee  and 
Romesh  Chunder  Mitter  for  Appellants. 

Bahoos  Kisken  Kishore  Ghose  and  Dwarka- 
nath  Mitter  for  Respondents. 

After  Act  XIV.  of  1859  came  into  operation,  an  adopt- 
ed son  4)ut  of  possession  should  sue  withia  three  yotrs 
of  his  majority  to  set  aside  illegal  act  of  his  adopting* 
mother  performed  13  years  before  the  suit. 

No  cause  of  actipo  to  sue  to  set  aside  these  acts  ajise- 
to  the  adopted  son  either  from  the  date  of  his  oStaining^ 
possession  of  the  estate,  or  from  the  date  of  the  final 
decisions  in  any  case  brought  for  him  or  gainst  M^ 
mother,  or  by  or  against  him,  to  prove  or  disprove  the 
validity  of  his  adoption. 

No  deduction  from  the  period  of  limitation  can  be 
allowed  to  the  adopted  son  for  the  period  of  pendency 
of  these  suits. 

In  this  case,  the  plaintiff  sues  for  setting 
aside  certain  acts  of  his  adopting  mother 
with  reference  to  some  portions  of  the  estate 
of  his  adopting  father.  Even  the  latest  of 
these  acts  is  admittedly  twelve  years  before 
the  suit,  and  more  than  three  years  after  the 
plaintiff's  arriving  at  majority.  In  answer 
to  the  limitation  pleaded  against  the  claim, 
the  plaintiff  asserts  that,  during  his  minority, 
his  mother  had  occasion  to  contest  the 
genuineness  of  t^  de^d  und«r  which  he  and. 


1866.] 


Civil 


THK  WMKLT  RKFOim. 


Rulings, 


33 


before  himi  another  (deceased)  adopted  son 
was  adoi^ed  by  his  mother ;  that  the  case 
vas  finally  decided  in  England  in  favor  of 
the  genuineness  ^f  the  deed  after  the  plaint- 
iff's arriving  at  majority,  but  that  the 
legality  of  his  adoption  as  a  second  adoption 
was  left  undecided;  that,  finding  that  his 
nfbther  was  not  making  over  the  estate  of  his 
adopting  father,  he  sued  his  mother  and 
those  who,  in  failure  of  the  plaintiff's  right, 
have  been  the  heirs  to  his  adopting  father 
after  the  death  of  his  adbpting  mother ;  that 
another  action  was  brought  by  these  defend- 
ants against  him  and  his  mother  to  contest 
the  legality  of  his  adoption ;  that  mean- 
while his  mother  died,  and  these  cases  were 
finally,  in  appeal  in  the  late  Sudder,  compro- 
tnised  between  him  and  those  defendants  in 
1862,  when  they  admitted  his  title  as  the 
legally-adopted  son  of  his  father ;  that,  as 
he  coald  not  sue  before  his  rights  were  so 
established,  he  is  in  time  when  he  has  sued 
In  this  case  within  two  years  of  their  final 
adjudication  regarding  his  rights  of  succes- 
sion. 

The  Lower  Court  overruled  the  plea  of 
limitation,  and  on  the  merits  gave  the  plaint- 
iff a  decree. 

Against  this,  the  opposing  defendant,  who 
is  in  possession  of  the  whole  of  the  property 
in  dispnte,  appealed  to  this  Court. 

He  again  pleads  limitation.  We  find  that 
the  Lower  Court  has  considered  that  the 
cause  of  action  arose  when  the  plaintiff  was 
a  minor,  and  so  holds  that  he  should,  under 
Section  11  of  Act  XIV.  of  1859,  sue  within 
twelve  years  of  his  majority.  It  thinks, 
however,  that  the  plaintiff  is  in  time,  as  he  is 
entitled  to  a  deduction  in  addition  to  the 
whole  period  of  his  minority  of  the  entire 
period  intervening  between  his  arrival  at 
majority  and  the  final  adjudication  of  the 
case  between  him  and  his  cousins.  It  fur- 
ther holds  that  the  plaintiff  was  legally  in- 
capable of  suing  before  this  termination  of 
the  dispute  regarding  his  title,  and  so  is  in 
time  when  he  has  sued  within  three  years  of 
the  removal  of  his  legal  disqualification. 

We  hold  that,  under  Section  14  of  Act 
XIV.  of  1859,  '^^  deduction  can  be  made  in 
favor  of  the  plaintiff  of  the  period  that 
either  the  first  case  against  his  mother,  or 
bw  own  case  against  his  mother,  or  his 
cousin's  case  against  him,  was  pending 
in  Courts.  The  deduction  there  contem- 
pialed  is  of  the  pendency  of  suits  of  an  entire- 
ly different  kind  as  therein  specified.  Even 
Admitting  for  argument's,  sake  that  the 
<SectiOD  13  of  tl^  ]«w  merely  contains  some 


illustration  of  what  would  be  instances  of 
the  legal  disqualification  mentioned  in  Section 
II,  and  that  the  former  Section  is  not 
exhaustive  of  the  definition  of  that  disquali- 
fication, we  cannot  allow  that  the  hesitation: 
which  plaintiff  may  have  felt  in  bringing 
this  suit  before  he  found  it  convenient  to 
sue  would  justify  us  in  holding  that  the 
plaintiff  was  legally  disqualified  to  sue  before 
1862.  When  he  sued  his  mother,  if  he  had 
actually  any  occasion  to  sue  her,  he  might 
have  sued  at  .the  same  time  also  to  set  aside 
these  acts  of  his  adopting  mother.  His 
cause  of  action  arose  to  him  when  his 
mother  by  her  respective  acts  injured  his 
father's  estate;  and  we  see  no  sufiUcient 
reason  in  his  pleas  why  he  did  not  sue  his 
mother  and  the  appellant  immediately  after 
his  coming  to  age,  notwithstanding  the  fact 
that  his  own  rights  of  succession  were 
contended  in  that  suit  against  his  mother. 
His  mother  did  not  in  that  case  deny  his 
right,  or  state  anything  adverse  to  him; 
and  if  she  did  not  make  over  to  him,  on  his 
arriving  at  majority,  the  estate  to  which  by 
his  adoption  he  was  entitled,  he  should  have 
immediately  sued  his  mother.  Plaintiff 
might  under  the  old  law  have  safely  delayed 
for  twelve  years  from  his  arrival  at  majority ; 
but  when  Act  XIV.  of  1859  was  passed  (in 
1859),  he  could  not  fail  to  perceive  that  he 
could  safely  wait  only  for  tnree  years  from 
his  majority.  From  1862  this  new  law 
came  into  operation;  and  he  could  not  but 
see  beforehand  that,  if  he  allowed  the  year 
1 86 1  to  expire,  he  would  be  affected  by  the 
new  law.  If  he  had,  immediately  after 
the  termination  of  the  dispute  regarding  his 
title  in  the  beginning  of  1862,  brought  his 
present  action,  he  might  have  b^en  in  time 
under  Section  11  of  Act  XIV.  of  1859. 

His  case  cannot  come  under  Section  9  of 
the  ^ct. 

We  dt>  not  see  how  the  plaintiff  can  gel 
over  the  plea  of  limitation  in  this  case. 

We  accordingly  decree  the  appeal  with 
costs,  and  dismiss  the  plaintiff's  suit  with 
costs. 


The  1 2th  January  1866. 

Present  : 

The  Hon'ble  H. V.Bayleyand  Shumbhoonath 

Pundit,  Judges, 

STideace-^Survey  Map  (Comparison  of,  with 
Amaen's  Report). 

Case  No.  171 1  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Mr,   H,   Richardson^   Ju^jg^  of  yessore^ 
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dated  the  jrsi  March  t86^,  affirming  a 
decision  passed  by  Mr,  J.  Weston,  Prin* 
cipal  Sudder  Ameen  of  thcU  District,  dated 
the  30th  April  186^. 

Puddo  Monee  Dossee  and  others  (Plaintiffs), 

Appellants, 

versus 

Bisseshur  Dutt  Chowdhry  (Defendant), 
Respondent, 

Baboo  Rajendurnath  Bose  for  Appellants. 

Baboo  Gopal  Lai  Mitter  for  Respondent. 

A  survey-map  sought  to  be  set  aside  may  be  used 
for  the  purpose  of  testing  the  correctness  of  an  Ameen's 
report. 

The  point  pressed  upon  us  in  special 
appeal  in  this  case  is  that  the  Lower  Appel- 
late Court  has  erred  in  law  in  using  the 
survey-map,  which  it  was  the  object  of  this 
suit  to  set  aside,  for  the  purpose  of  testing 
the  correctness  of  the  Ameen's  report. 

It  is  true  that  this  suit  was  brought  to  set 
aside  that  survey-map  as  incorrect.  Its 
correctness,  therefore,  was  a  material  issue 
in  the  case.  The  Lower  Appellate  Court  has 
tested  that  correctness,  not  only  by  compar- 
ing the  Ameen's  report  with  the  said  map, 
but  in  other  ways  also ;  amongst  them  it  has 
made  a  comparison  between  the  configuration 
and  boundaries  of  the  disputed  land  as  shown 
in  the  Ameen' s  report,  and  in  the  survey- map, 
respectively. 

Now,  we  do  not  say  that  the  Lower  Appel- 
late Court  might  have  accepted  the  survey- 
map  per  se  as  evidence  to  establish  the  case 
of  either  party  or  as  a  basis  of  his  decision 
when  the  suit  was  brought  to  set  it  aside ; 
but  we  think  that  the  Lower  Appellate  Court 
could  not*have  decided  such  a  case  as  this 
properly,  without  seeing  how  far  the  local 
investigation  of  the  Ameen,  ordered  especially 
with  a  view  to  discover  by  its  means  whether 
the  survey-map  should  be  set  aside  asrincorrect 
or  not,  represented  in  the  same  manner  or 
differently,  the  local  details  and  actual 
boundaries  of  the  lands  in  dispute.  If  this 
comparison  were  not  to  be  made  in  cases  of 
this  nature,  the  weight  given  to  that  most 
important  item  of  evidence  in  such  suits — the 
Ameen's  local  investigation — must  be  given 
without  the  real  test  of  agreement  or  dif- 
ference, which  can  alone  render  such  a  local 
investigation  capable  of  answering  its  object, 
viz,^  to  see  whether  the  survey-map,  sought 
to  be  set  aside  as  incorrect,  is  so  or  not. 

We  do  not,  therefore,  consider  the  objec- 
tion raised  other  than  an  untenable  and  un- 
substantial oge. 


We  may  add  that  nothing  is  sh^wn  us  to     ^ 
prove  that  the  Judge  has  misconstrued  the 
decree  of  the  Civil  Court,  dated  3rd  of  April   • 
1814,  and  that  the  objections  raised. to  the 
Ameen's  report  are  vague  and  unspecific. 

On  these  grounds,  we  see  no  reason  to 
interfere  with  the  Lower  Appellate  £ouij's 
decision,  and  we,  therefore,  dismiss  this 
special  appeal  with  costs. 


The  1 2th  January  1866.     • 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Camp- 
bell, Judges. 

Benamee.  Presumption  of  jointT  famify— AII»* 
gation  of  separate  property— Onus  protMUidi 
—Evidence— Duty  of  Judge  (as  to  Witnesses). 

Case  No.  315  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Greesh  Chunder  Ghose,  Principal 
Sudder  Ameen  of  Cut  tack,  dated  the  sgth 
July  186$. 

Nowbut  Ram  Bhukut  (one  of  the  Defendants), 

Appellant, 

» 

versus 

Shuklee  Dayee  and  others  (Plaintiffs),  Res^ 

pondents. 

Mr,  R,  T,  Allan  for  Appellant. 

Baboos  Onoocool  Chunder  Mookerjee,  Dwar- 
kanath  Mitter,  Unnoda  Pershad  Banerjee^ 
Tarucknath  Sein,  and  Kishen  Dyal  Roy 
for  Respondents. 

Suit  laid  at  Rupees  31,235-9-6-16. 

Suit  by  a  Hindoo  widow  af^inst  her  father-in-law's 
family  on  account  of  certain  bonds  and  decrees  realised 
by  her  father-in-law,  and  which  she  alleges  to  have  been 
the  property  of  her  husband  who  predeceased  his  father. 
The  defence  is  that  the  money  was  really  that  of  the 
family,  the  name  of  the  son  beincr  merely  used  accord- 
ing to  the  common  practice  of  Hindoo  families.  Hie 
bonds  were  in  the  name  of  the  son,  and  the  suits  upon 
them  were  instituted  in  his  name.  On  his  death,  hts 
father,  as  heir  of  the  son,  having  procured  his  name 
to  be  substituted  in  the  suits,  carnca  them  to  a  conclu- 
sion and  realized  the  money  now  sued  for.  Held  that, 
though  the  use  of  the  son's  name  and  the  father's  con- 
duct in  substituting  his  name  as  heir  of  the  son  (instead 
of  disclosing  the  henamee)  sufficed  to  defeat  the  ordinary 
Hindoo  presumption  of  joint  family,  and  to  throw  on  the 
defendant  in  the  first  instance  the  onus  of  proving  that 
the  money  was  joint  property,  yet  the  conduct  of  the 
father  alone  did  not  suffice  to  invalidate  the  whole  evi- 
dence for  the  defence. 

A  Judge  should  see  that  the  evidence  of  witnesses 
actually  before  him  is  properly  taken  and  thoroughly 
sifted. 

This  is  a  suit  by  the  widow  of  Ojoodhya, 
a  Hindoo,  against  her  fathgr-in- law's  family^ 
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^or  3 1,2 3^5  rupees  on  account  of  certain 
bonds  ai^  decrees  realized  by  her  father- 
in-law,  and  which  she  alleges  to  have  been 
the  property  of  h^  husband  Ojoodhya  who 
piedeceased  his  father.  If  the  property, 
in  fact,  belonged  either  to  the  father  or  to 
a  joint  Hindoo  family  of  which  plaintiff's 
btlsbariti  was  a  member,  then  (the  law  is 
that  of  the  Mitaksharah  prevailing  in  Cut- 
tack}  the  plaintiff  would  have  no  claim. 
The  sole  question,  therefore,  is,  was  the 
money,  in  fad,  the  property  of  Ojoodhya 
alone,  cm*  of  his  father  and  father's  familv  ? 

The  bonds  were  in  the  name  of  Ojoodhya, 
the  son,  and  the  suits  upon  them  were  in- 
stilnted  in  his  name.     Moreover,  on  his  death, 
his  father,  Luchmun,  came  forward,  alleging 
himself  to  be  heir  to  his  son  and  possessor 
{'*  dakiikar ")     and     malick     of     his     pro- 
perty, and  prayed  to  have  his  own    name 
substituted  ii^  the  suits.     He  produced  wit- 
nesses  who,   in  very    general    terms,   sup- 
ported this  statement.     His  name  was   ac- 
cordingly  substituted,  he  carried   the  suits 
to  a  conclusion,  and  realized  the  monies  now 
claimed   by   the  plaintiff.     It  appears  that, 
for  upwards  of  two  years  after  her  husband's 
death,  the  plaintiff  continued  to  reside  with 
his  family,  but  after  the  subsequent  death 
of  Luchmun,   the   father-in-law,   she   quar- 
relled wiih  them,  went  off  to  her  own  father, 
and  brought  the  present  suit.    The  defend- 
anu,  collateral  heirs  of,  and,  as  they  say, 
in  joint  family  with,  Luchmun,  defend  it  on 
the  ground  that  the  money  was  really  that 
of  the  family,  the  name  of  Ojoodhya  being 
merely  used  according  to  the  very  common 
practice  of  native  families. 

The  Principal  Sudder  Ameen  finds  that 
the  property  was  the  separate  property  of 
Ojoodhya,  and  decrees  in  favor  of  plaintiff. 
On  a  matter  of  fact,  and  especially  purely 
native  fact,  such  as  is  involved  in  this  case, 
we  should  generally  be  very  unwilling  to 
disturb  the  well-considered  verdict  of  a 
good  Native  Judge.  But  we  regret  to 
lay  that  it  appears  to  us,  on  the  face  of 
the  record,  that  the  Principal  Sudder  Ameen 
has  not  made  any  proper  effort  to  sift  the 
ovidencc.  We  think  that,  if  he  had  devoted 
half  the  pains  and  intelligence  which  he 
seems  to  have  directed  to  writing  an  acute 
judgment,  to  a  proper  examination  of  the 
witnesses,  he  would  probably  have  arrived 
at  a  different  conclusion.  He  also  seems  as 
it  were  to  look  at  the  case  through  English 
spectacles  ;  and  ignoring  the  notorious  habits 
|ind  manneis  of  his  own  country,  he  talks  of 
in    being    "a    ^each   of  the   rules  which 
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regulate  all  corporate  interests y  that  moi^ey 
of  the  family  should  be  lent  in  the  name  ol 
one  of  the  younger  members,  and  asks  ^'  what 
earthly  motive  had  these  members  for  de- 
parting from  those  rules,"  as  if  he  had  never 
heard  of  the  common,  we  may  almost  say, 
universal,  practice  of  thus  a^ing  henamee 
in  Bengal;  and  he  treats  the  allegation  of 
defendants  as  primd  facie  wholly  improbable 
and  incredible. 

As  regards  the  oral  evidence,  it  seems  td 
us  that,  as  is,  we  fear,  too  common  among 
Native  Judges,  he  treats  it  as  quite  a  minor 
matter  to  be  left  to  the  vakeels,  and   not 
deserving  his  serious  attention.     The  most 
palpable  and  necessar)'  questions  are  wholly 
omitted  ;  the  witnesses  are  merely  allowed 
to  tell  what  they  came  to  tell  in  their  own 
way.     Yet,  when  the   case   has  been   thus 
formally  completed,  and  the  Judge  comes  to 
review  the   evidence,   he   applies  to  it   the 
striftest  rules  of  evidence,  and  says  that  there 
is  no  legal  evidence  of  this  or  that,  when  it 
is  evident  that  one  or  two  questions  put  to 
the  witnesses  before  him  would  have  suppli- 
ed  that  evidence.     For    instance,   he   says 
(truly  enough  as  the  record  of  proceedings 
before    him    stands)    that  the    defendant'9 
mercantile  account  books  are  not,  strictly 
speaking,  proved,  and  therefore  cannot  b^ 
admitted  in  evidence.     In  fa6t,  witness  after 
witness  spoke  in  vague  terms  of  the  books  as 
kept  by  Ojoodhya,  although  the  proper  ques- 
tions as  to  the  hand-writing  or  custody  of  the 
books  were  not  put,  and  we  were  able  during 
the  hearing  in  appeal  (finding  some  of  the 
parties  present  in  Court)  to  supply  what  was 
wanting,  by  evidence  taken  before  ourselves 
which  seemed  to  us  very  clear  and  satisfac* 
tory.     It  may  be  argued,  no  doubt,  that  it  is 
not  in  every  case  the  duty  of  a  Judge  to  hunt 
up  evidence  for  the  parlies  (though  even  for 
that,  ^when   necessary,   the    new    procedure 
makes  provision).     But,  at  any  rate,  we  think 
that  it  is  undoubtedly  the  duty  of  the  Judge 
to  see  that  the  evidence  of  the  witnesses 
actually  before  him  is  properly  taken  and 
thoroughly  sifted  ;  and  that  it  is  the  height 
of  injustice,  when   the   necessary  wftnesse$ 
are  forthcoming  in  Court,  to  allow  them  ito 
pass  without  proper  questions,    and    then,, 
merely  because  ignorant  Cuttack  vakeels  do 
not  know  the  exa6t  form   in  which  books 
should  be  strictly  proved,  to  turn  round  at 
the  end  of  the  case,  and  say  that  there  it  ap 
legal  evidence,  as  has  been  done  in  this  case. 
We  have,  then,  thought  that,  at  this  stage 
of  the  case,  we  must  carefully  examine  tnt 
evidence,  and  even,  as  we  hju^e  said,  have 
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supplemented  before  ourselves  that  proof  of 
the  books  which  seemed  to  us  to  be  wanting 
only  from  the  omission  to  put  the  right 
questions. 

We  think  it  may  be  conceded  that  the  use 
pf  the  name  of  Ojoodhya,  and  the  conduct  of 
the  father  in  substituting  his  name  as  heir 
of  his  son   (instead  of  telling    the    whole 
story  of  benamee)j  does  suffice  to  defeat  the 
ordinary  Hindoo  presumption  of  joint  family, 
and  to  throw  on  the  defendants,  in  the  first 
instance,  the  onus  of  proving  that  the  money 
was,  in  fact,  joint  property.     But  we  are  far 
from  thinking  with  the    Principal    Sudder 
Ameen  that  the  conduct  of  the  father  alone 
suffices  to  invalidate  the  whole  evidence  for 
the  defence.    The  use  of  a  son's  name  is,  as 
we  have  said,  the  commonest  of  all  things  ; 
and  when  the  son  died,  tiae  mere  general 
assertion  by  the  father,  that  he  was  heir  to 
all  his  son's  properly,  was  an  easier  way  of 
substituting  his  name  under  a   recognised 
rule,  than  to  enter  into  particulars  of  the 
benamee.    The  witnesses  in  that  proceeding 
supported  the  father  in  the  most  vague  and 
general  terms,  and  it  is  to  be  observed  that 
they  made  no  secret  of  the  existence  of  ^ 
widow  of  Ojoodhya,  a  fact  which  would  then 
have  been  fatal    to   the    father's    claim,   if 
Oioodhya    really    were    entirely    separate. 
Tney  nowhere  said   specifically  that  Ojoo- 
dhya Lai   had   business   *'  apart  from  that 
of  the  firm   of  his  father^'*  as  quoted  and 
underlined  by  the  Principal  Sudder  Ameen  ; 
any  such  thing  might  only  be  inferred  from 
their  saying  that  his  father  was  heir  to  all 
his  property  and  business.     On  this  part  of 
the  case,  it  must  also  be  noticed  that  the 
plaintiff's    father.    Ram    Narain,   who  now 
comes  foTward  to  testify  in  his  daughter's 
favor,  and  who  may  reasonably  be  presumed 
to  be  the  real  mover  of  this  suit,  was  himself 
a  joint  lender  and  a  joint  plaintiff  m  the 
transactions  and  cases,  the  subjec!t  oi  suit. 
He  must,  therefore,  have  been  perfectly  cog- 
nizant of  the  substitution  of  Luchmun  as  his 
co-plaintiff  in  the  suit ;  yet  he  then  never 
said  a  word,  and  allowed  to  be  perpetrated 
what  he  now  represents  as  a  gross  fraud  on 
his  daughter.     In  opposition  to  the  primd 
facie  inferences  drawn  from  Luchmun's  con- 
duct, the  defendants  urge,  with  very  great 
truth,  the  extreme  improbability  that  Ojoo- 
dhya, who  lived  with  his  father  and  died  a 
very  young  man,  should  at  the  age  of  30 
have  acquired  from  no  known  source  so 
large  a  separate  fortune  as  is  now  the  subject 
of  suit.     Altogether,  then,   while  throwing 
it  on  the  defendants  to  start  a  case,  we  see 


no  strong  antecedent  probabiliti^  against 
them.  In  this  view,  then,  let  us  \qfk  at  the 
evidence  fairly. 

The  defendants  produce^  number  of  vit* 
nesses  apparently  in  a  respectable  position, 
and  are  likely  to  render  them  acqwunted 
with  the  affairs  of  the  family,  who  swear 
that  there  was  one  shop,  and  one  blisine^ 
and  one  only ;  that  Ojoodhya,  when  his 
years  enabled  him  to  do  so,  took  an  active 
part  in  the  management  of  his  father's 
affairs ;  that  he  lent  and  received  monies  of 
the  firm,  and  with  his  own  hand  kept  the 
account  books ;  that  he  had  no  independent 
source  of  income  ;  that  he  was  but  20  years 
of  age  when  the  disputed  transactions  took 
place  ;  and  that  he  died  at  2 1.  They  file  in 
Court  the  books  of  the  firm  Regularly  kept 
after  the  custom  of  bankers,  and  in  which 
all  the  disputed  items  are  found  as  transac- 
tions of  the  firm,  some  in  the  hand-writing 
of  Ojoodhya  himself.  These  books  have 
been  proved  by  legal,  and  we  think  by  good, 
evidence  before  us,  and  we  have  no  hesitation 
in  saying  that  there  is  not  the  least  ground 
for  the  conjecture  thrown  out  by  the  Princi- 
pal Sudder  Ameen  (apparently  at  hazard 
without  looking  at  the  books),  when,  after 
first  saying  that  they  cannot  be  admitted  in 
evidence,  he  adds  that,  if  they  were,  the  pages 
had  probably  been  interpolated.  There  is 
not  the  least  trace  of  such  a  thing.  It  seems 
to  us  that  either  the  whole  of  the  books  have 
been  forged  from  beginning  to  end,  or  the 
entries  are  genuine. 

Turning  to  the  evidence  on  the  other 
side  to  rebut  this  strong  evidence  for  the 
defendants,  we  find  literally  nothing  that 
in  any  way  meets  it,  except  the  evidence  of 
two  witnesses,  viz,y  plaintiff's  father.  Ram 
Narain  (on  whose  conduct  we  have  already 
commented),  and  one  Sudanund  Pandit 
Do  these  witnesses  make  clear  their  case; 
do  they  show  that  which  is  the  great  test, 
the  source  from  which  the  separate  money 
was  derived  ?  Far  from  it ;  there  is  not 
an  attempt  at  explanation.  Ram  Narain  does 
not  assert  that  he  gave  Ojoodhya  a  sum 
larger  than  1,000  rnpees  at  the  time  of 
his  marriage  ;  there  is  not  a  word  of  the 
source,  place,  manner,  and  nature  of  the 
separate  business,  but  mere  general  asser- 
tions that  the  money  in  suit  was  Ojoodbya's 
separate  property  ;  nothing,  in  fact,  that  can 
be  called  evidence  worth  taking  down,  and 
no  account  books,  &c.,  were  produced.  It 
is  true  that  to  these  witnesses  also  the  pro- 
per questions  were  not  put;  but,  seeing 
Ram  Narain's  position,  we^think  that,  if  he 
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bad  any  ^tory  to  tell,  he  would,  more  or  less, 
have  tol4  it  tn  some  shape. 

Id  this  view,  then,  the  evidence  is  almost 
one-sided,  and  ^e  strong  case  made  out 
bj  defendants  is  in  no  way  met.  We  feel 
no  doubt  that  in  truth  Ojoodhya  -was  car- 
lying  on  business  with  his  father  as  his 
*  MktfS  son,  and  without  any  separate  capi- 
tal or  trade  of  his  «own.  We  think  that, 
since  the  widow  quarrelled  with  her  hus- 
band's family  and  went  to  her  father,  they 
have  taken  advantage  of  the  mere  nominal 
circumstances  mentioned  at  the  beginning 
of  the  case  to  bring  this  speculative  action, 
and  that  it  should  be  dismissed  with  all 
costs.  We  decree  accordingly  in  reversal 
of  the  decision  of  the  Court  below. 


The  I  Jth  January  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  fudges. 

Benamee  —  Fraudulent  acquiescence  of 

beneficial  owner. 

« 

Case  No.  257  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
ihi  Principal  Sudder  Ameen  0/  Tirhool, 
dated  the  17M  May  1865. 

Nnndun  Lai  (Plaintiff),  Appellant, 

versus 

Mr.  William  Tayler  and  others  (Defendants), 

Respondents, 

Baboos  Onoocool  Chunder  Mookerjee,  Dwar* 
kanaih  Mitter,  and  Unnoda  Pershad  Baner- 
jee  for  Appellant. 

Mr.  R,  T.  Allan  and  Baboo  Juggadanund 
Mookerjee  for  Respondents. 

Parties  who  stand  by  and  permit  another  to  hold 
himself  out  to  the  world  as  the  real  proprietor  of  their 
estate,  and  thus  induce  persons  innocent  of  the  fraud 
tp  lend  their  money  upon  such  faith,  are  not  entitled 
to  any  consideration  from  a  Court  of  Equity  and  good 
cooaoence. 

This  is  a  suit  to  recover  certain  monies, 
being  the  sale-proceeds  of  an  estate  sold  for 
arrears  of  Government  revenue,  laid  at 
rupees  6.395-2-10. 

The  plaintiff  states  that  the  property  in 
dispute  was  purchased  by  his  ancestor,  Baboo 
Bhjo  Bebaree  Lai,  in  the  ostensible  name 
of  Ameer  Lai,  who  was  under  the  protection 
of  the  said  Baboo.  That  two  of  the  defend- 
ants, or  Mr.  George  Faulkner  and  Grija- 
dbur  Pershad,  held  decrees  against  the  said 
Ameer  Lai,  in  satisfaction  of  which  they 


sought  to  bring  about  a  sale  of  the  property 
in  dispute.  The  petitioner  objected,  urging 
that  the  beneficial  owner  was  Baboo  Brijo 
Beharee  Lai,  and  not  the  judgment-debtor, 
Ameer  Lai.  In  the  meantime,  the  proper- 
ty was  sold  for  arrears  of  the  Government 
revenue,  and  the  sale-proceeds  were  held  in 
deposit  in  the  Collectorate.  The  Principal 
Sudder  Ameen,  in  the  Summary  Department, 
holding  that  the  talook  did  not  belong  to 
the  .judgment-debtor  Ameer  Lai,  rejected 
the  application  of  the  two  before-named 
defendants,  the  judgment-creditors  of  Ameer 
Lai,  to  draw  out  any  portion  of  the  sale* 
proceeds  in  satisfaction  of  their  demands. 
The  proceeding  of  the  Principal  Sudder 
Ameen  is  dated  the  17th  January  1862,  and, 
in  the  absence  of  an  appeal,  has  become  final. 
That,  notwithstanding  this,  and  in  spite  of 
the  objections  of  the  plaintiff,  another  de- 
fendant in  this  suit,  Mr.  William  Tayler, 
was  permitted  to  draw  out  a  portion  of  the 
sale-proceeds  of  the  aforesaid  property  in 
satisfaction  of  a  decree  he  held  against  the 
said  Ameer  Lai.  That  the  two  other  defend- 
ants above  named  also  took  out  a  portion 
of  the  proceeds  in  satisfaction  of  other  de- 
crees held  by  them  against  the  said  Ameer 
Lai. 

This  suit  is  brought  to  recover  the  monies 
thus  appropriated ;  or 

Rs,  As.  Pie, 
From  Mr.  W.  Tayler,  Principal     ...     2,537  ^3  *o 

Interest  ...       243    8    o 

2,781    5  10 

From  Grijadhur  Pershad,  Principal...     2,952    5    6 

Interest  ...       251     2    o 

3.g03    7    g 

From  Mr.  G.  Faulkner,  Principal  ...      ^319    i    6 

Interest  ...         21     4    o 

340   S   6 

...    5i8o9    4  10 
S»5  H    o 

Grand  Total,     Rupees  ...    6,325    a  10 

The  defendants  answered  that  the  talook 
in  dispute  was  the  property  of  Ameer  Lai, 
and  was  purchased  with  his  own  funds.  Mr. 
William  Tayler  further  urged  that  Ameer 
Lai  borrowed  money  from  him  on  a  bond, 
pledging  the  talook  in  dispute,  and  that  he 
obtained  a  decree  against  his  debtor.  Ameer 
Lai,  which  was  satisfied  out  of  the  sale-pro- 
ceeds of  the  property  pledged. 

The  Principal  Sudder  Ameen  found  that 
the  plaintiff  *'  has  not  filed  any  conclusive 
evidence,  showing  that  the  real  purchaser  of 
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Ihe  tfldook  was  Baboo  Brijo  Beharee  Lai, 
And  that  the  purchase  was  tnade  in  the 
Ostensible  name  of  Ameer  Lai;''  that,  as 
''  the  name  of  Ameer  Lai  was  current  in  the 
Sudder  and  Mofussil  papers,  consequently 
Ihe  testimony  of  the  defendant's  witnesses 
has  preference  .over  the  plaintiff's  witnesses ;" 
that  the  mere  fact  ''  of  the  title-deeds  of  the 
property  beins;  in  the  hands  of  the  plaintiff 
was  not  conclusive  proof  of  his  proprietor- 
$hipf  inasmuch  as  plaintiff  and  Ameer.  Lai 
lived  and  messed  together,  and  therefore 
some  p^)er8  may  have  come  into  the  hands 
of  the  plaintiff."  The  plaintiff's  suit  was 
dismissed  with  costs. 

The  main  point  for  consideration  in  this 
appeal  Is,  who  was  the  real  proprietor  of  the 
tkiook  In  dispute,  the  plaintiff's  ancestor, 
Baboo  Brijo  Beharee  Lai,  or  Ameer  Lai,  the 
jadgment-debtor  of  the  defendants. 

We  have  read  the  whole  of  the  material 
eVi'deAce  in  this  case,  and  can  have  no  hesi- 
tation In  coming  to  the  conclusion  that 
BlbdO  Brijo  Beharee  Lai  was  the  beneficial 
tmner  of  the  disputed  property,  and  that  the 
hsimife  only  of  Ameer  Lai  was  used.  The 
PHncipal  Suddei*  Ame6n  appears  to  lay  much 
attest  npott  the  fact  that  the  name  of  Ameer 
Lai  was  current  in  the  Mofussil  and  Collect- 
brate,  apparently  forgetting  that  this  would, 
of  course,  be  the  case,  and  is  but  a  part  of  the 
lIla'chiAe'ry  of  the  benanue  system.  The 
title-defed's,  i.  e.,  the  gale-certificate,  dakhilas 
for  the  Government  revenue,  are  with  the 
jHaiAtiff ;  such  documents  are  always  in  the 
custody  of  the  beneficial  owner,  and  not  of 
the  henameedar.  The  Principal  Sudder 
Ameai's  suggestion  that  plaintiff  may,  some 
how  or  other,  have  got  hold  of  these  docu- 
ments, te  not  supported  by  any  evidence,  and 
ato^rs  to  us  to  be  purely  theoretical  and 
mafbunded  in  fact.  The  plaintiff  has  ex- 
anmed,  amongst  other  witnesses,  ^the^  put- 
ibdrh  of  the  village,  and  he  deposes  that 
the  plaintiff  is  the  beneficial  ow^ner,  and  not 
Ameer  Lai.  To  displace  such  evidence,  the 
detewdams  examine  two  illiterate  men :  one 
a  peadah,  the  other  a  bearer,  who,  in  pre- 
cisely the  same  words,  depose  as  it  is  clear 
that  they  were  instructed  to  do. 

Having  found  that  the  talook  in  dispute 
was  the  property  of  the  ancestor  of  the 
plaintiff,  and  not  of  Ameer  Lai,  ft  follows 
that  the  sale-proceeds  of  the  said  talook  are 
not  liable  for  the  debts  of  Ameer  Lai.  We 
proceed,  therefore,  to  consider  whether  there 
arc  any  good  and  just  grounds  why  a  decree 
for  the  refund  of  the  proceeds  of  sale  ap- 


propriated by  the  three  defendant  shoi^d 
not  pass  against  them.  ^ 

We  lake  Mr.  Tayler's  case  first.  We 
think  that  this  defendant  ^cted  in  perfect 
good  faith,  and  that  he  is  equitably  entitled 
to  the  protection  of  the  Court.  It  appears 
that  the  plaintiff  permitted  Ameer  Lai  to 
deal  with  the  property  as  his  own,  pledging 
it  to  Mr.  Tayler  for  sums  borrowed  from 
that  gentleman.  Further,  after  disputes  had 
broken  out  bet\yeen  the  plaintiff  and  bis 
henameedary  Ameer  Lai,  in  i860,  the  former 
permitted  the  latter  to  lease*  out  ike  pro- 
perty to  an  Indigo  Planter,  treating  it  as  his 
own.  The  defendant,  Mr.  Tayler,  sued  to 
recover  the  monies  due  on  his  bond,  and  the 
plaintiff  permitted  a  decree  to  pass  unques- 
tioned, wherebv  the  talook  was  rendered 
liable  for  Mr.  Tayler's  debt.  If  parties  will 
stand  by  and  permit  another  to  hold  himself 
out  to  the  world  as  the  real  proprietor  of  an 
estate,  when  he  in  reality  is  not  so,  and  thus 
induce  parties  innocent  of  the  fraud  to  lend 
their  money  upon  such  faith,  they  are  not 
entitled  to  any  consideration  from  a  Court 
of  Equity  and  good  conscience.  For  these 
reasons,  we  hold  ihat  the  plaintiff  cannot 
recover  from  Mr.  William  Tavler  whatever 
remedy  he  may  have  against  Ameer  Lai  of 
which  it  is  unnecessary  to  treat  further  at 
present. 

The  case  of  the  other  two  defendants, 
or  of  Grijadhur  Pershad  and  Mr.  G. 
Faulkner,  is  quite  different.  They  were 
parlies  to  the  first  summary  enquiry  in 
which,  on  the  intervention  of  I3aboo  Brijo 
Beharee  Lai,  the  talook  was  declared  to  b6 
the  property,  not  of  Ameer  Lai,  but  of  the 
plaintiff's  ancestor,  and  their  attempt  to'make 
the  property  liable  for  their  claim  againA 
their  judgment- debtor,  Ameer  Lai,  failed. 
They  did  not  appeal,  but  remained  quiet 
until  another  creditor  of  Ameer  Lai,  or  Mr. 
William  Tayler,  being  successful  in  drawing 
out  a  portion  of  the  sale-proceeds,  they  came 
forward  with  other  decrees  against  Ameer 
Lai,  and  were  successful  in  getting  the  money 
out  of  the  Court.  That  those  defendants 
must  refund  the  monies  so  drawn  out,  is  but 
just  and  proper. 

Mr.  Allan  has  desired  the  Court  to  make 
a  note  of  his  objection  to  the  effect  that^  the 
plaintiff  was  bound  to  prove  that  he  was 
the  adopted  son  of  Baboo  Brijo  Beharee  1^1 ; 
but  this,  the  Court  thinks,  is  obviously  un- 
necessary in  the  present  suit.      We  also  ob- 

^Noie. — This  transaction  appears  to  have  been  ad- 
mitted by  the  plaintiff's  pleaders  in  the  Coart  below 
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fcrvc  ths^  Mr.  Allan's  client,  in  his  wriilen 
ststemem  filed  in  the  Court  below,  appears 
to  have  been  of  the  same  opinion  ;  for,  in 
para,  ist  of  h^s  statement,  he  observes 
'*  that  the  above  question  cannot  be  decided 
in  the  present  suit.' 

Th^  decision  of  the  Principal  Sudder 
rfVneen  is  reversed.  The  plaintiff's  suit 
against  Mr.  William  Tayler,  as  well  as  his 
appeal  in  as  far  as  that  gentleman  is  con- 
cerned, are  dismissed  wiih  costs  of  both 
Courts  bearing  interest.  The  suit  and  ap- 
peal of  the  plaintiff  against  the  defendants 
Grijadhur  and  Mr.  George  Faulkner  are  de- 
creed with  costs  in  proportion  bearing  in- 
terest. 


The  15th  January  1866. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  J.  B.  Phear, 

Judges. 

Sale  of  Pntnee  Talook  (Reversal  of)— Jurisdic- 
tion— Onus  probandi. 

Cases  Nos.  99  and  215  of  1865. 

/Regular  Appeals  from  a  decision  passed  by 
the  Judge  of  Beerhhooniy  dated  the  lyth 
April  186 J, 

Kalee  Koomar  Mookerjee  and  others  (Plaint- 

iflFs),  Appellants, 

versus 

The  Maharajah  of  Burdwan  and  others 
(Defendants),  Respondents. 

Mr,  R,  y,  Doyne  and  Baboos  Dwarlianath 
Muter y  Banee  Madhub  Banerjee,  and 
Umbica  Churn  Banerjee  for  Appellants. 

Moonshee  Ameer  Ali  Khan  Bahadoor,  Baboo 
Kishen  Kishore  Ghose,  Juggadanund  Moo- 
ktrjee,  Sreenath  Doss,  Chunder  Madhub 
Ghosiy  A  shoo  tosh  Dhur,  and  N eel  Madhub 
Bast  for  Respondents. 

Suit  to  set  aside  a  sale  made  by  the  Collector  of 
Bofxlvran  of  a  patnee  talook  appertaining^  to  a  perma- 
aentiv-settled  estate  within  the  civil  jurisdiction  of 
Ibe  Judge  of  Beerbhoonii  the  lands,  however,  being 
aitoate  within  the  Burdwan  Collectorate.  Hhld  (i) 
flnt,  where  a  Collector,  in  exercise  of  his  lawful  func- 
tions, has  assumed  the  jurisdiction  to  sell  a  putnee,  it 
firs  on  the  plaintiff  who  impugns  that  official  act  to 
show  that  it  it  done  without  jurisdiction ;  (2)  that  the 
iari^diction  of  a  particular  Judge  over  a  certain  place 
does  not  necessarily  imply  the  jurisdiction  of  a  Collector, 
or  more  exactly  the  situation  of  that  place  within  the 
GoHodorate  beariofi^the  tamt  name  with  the  ZiUah 


of  the  Judge  j  and  (3)  that  it  is  no  valid  ground  for  im- 
peaching a  sale,  otherwise  good,  to  say  that  other  sales, 
which  apparently  might  have  been  set  aside,  had  been 
conducted  elsewhere. 

These  are  suits  in  the  Judge's  Court  of 
Beerbhoom,  to  set  aside  a  sale  of  the 
plaintiff's  putnee  talook  (ihe  several  plaint- 
iffs being  co-sharers),  such  sale  having  been 
made  by  the  Collector  of  Burdwan,  at  the 
instance  of  the  first  defendant,  and  the  se- 
cond and  third  defendants  having  been  the 
purchasers. 

The  grounds  on  which  the  sale  was  im- 
peached, and  the  same  were  again  urged 
before  us»  were  : — 

jst. — That  the  Collector  of  Burdwan  was 
not  the  proper  Collector  to  make  the  sale, 
the  putnee  being  alleged  to  be  locally  si- 
tuated in  "  Zillah  Beerbhoom." 

2nd. — That  the  requisite  notice  in  the 
Mofussil,  as  prescribed  by  Clause  t.  Section 
8,  Regulation  VIII.  of  1819,  had  not  beett 
duly  served. 

3rd, — That,  as  the  plaintiffs  had  a  suffici- 
ent deposit  at  their  credit  in  the  Collector's 
hands,  the  sale  ought  to  have  been  stayted. 
On  this  latter  point,  it  appeared  that  a  sum 
of  money,  sufficient  to  liquidate  the  arrear, 
was  lying  in  the  Collector's  Treasury  at 
Beerbhoom,  where  the  plaintiff  expected  the 
sale  would  have  been  held,  subject  to  the 
orders  of  the  Principal  Sudder  Ameen  of 
that  district,  and  an  order  had  been 
obtained  from  his  Qourt  for  the  sum  in 
question  to  be  paid  to  the  zemindar ;  but  the 
sum  had  not  reached  the  Collector  of  Burd- 
wan previous  to  the  sale. 

The  suit  was  dismissed  in  the  Zillah 
Court,  and  the  plaintiff  appealed. 

We  are  clearly  of  opinion,  on  hearing  the 
argument  and  the  evidence,  thft  the  two 
latter  objections  have  not  been  sustained,  as 
the  notice  was  shown  to  have  been  duly 
serve^,  and  there  was  undoubtedly  no  such 
tender  nOade  as  under  the  Regulation  would 
entitle  the  defaulter  to  have  the  sale 
stayed. 

The  question  remaining  was  that  of  ju- 
risdiction to  hold  the  sale;  and,  as  the  evidence 
on  this  point  was  not  very  satisfactory,  we 
thought  it  right  for  the  ends  of  justice 
to  order  that  the  Collector  of  Burdwan 
should  attend  and  give  evidence  on  this 
point.  We  have  since  heard  his  evidence, 
and  referred  to  the  maps  and  other  papers 
which  he  produced,  and  the  result  is  that 
we  have  no  doubt  but  that  the  Collector  of 
Burdwan  had  jurisdiction  to  hold  the  sale  of 
this  putnee,  and  that  consequently  the  sale 
iSi  in  that  respect  also,  petfectljs  valid. 
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The  difficulty  in  this  case  arose  from  the 
fact  that  the  pulnee  **Lot  Poochra,"  apper- 
taining to  the  permanently-settled  estate 
**  Rajabati/'  is  admitted  to  be  within  the  ju- 
risdiction of  the  Moonsiif  of  Ookra,  which 
again  is  part  of  the  jurisdiction  of  the  Judge 
of  Beerbhoom ;  and  it  is  said  that,  on  this 
account,  sales  under  Regulation  VIII.  of 
1 8 19,  connected  with  this  putnee,  have  been 
hitherto  held  by  the  Beerbhoom  Collector, 
but  the  lands,  besides  being  borne  on  the 
Burdwan  rent-roll,  are  said  to  be  locally 
situated  in  the  Pergunnah  Shergurh,  which  is 
entirely  within  the  Collectorate  of  Burdwan. 

Now,  Aft  VI.  of  1853,  Section  i,  provides 
that,  '*if  the  lands  which  may  be  (he  sub- 
ject of  any  such  sale — be  all  situate  in 
one  Collectorate,  the  Collector  of  such  Col- 
lectorate is  the  Collector  to  conduct  the 
sale.''  And  in  Section  3  we  find  that  ''the 
word  'Collectorate'  in  this  Aft  means  the 
zillah  or  other  district  to  which  a  Collector 
is  appointed."  It  became,  therefore,  neces- 
sary to  know  exactly  what  were  the  geo- 
graphical limits  of  the  Collectorate  of  Burd- 
wan, and  whether  the  lands  in  dispute  lay 
within  these  limits. 

Mr.  Hogg,  the  Collector  of  Burdwan, 
deposed  that  Lot  Poochra  was  situate 
within  Mehal  Rajabati,  which  stands  on  the 
rent-roll  of  Burdwan;  that  rent-suits  con- 
nected with  it  *were  instituted  in  the  Re- 
venue Office  of  the  sub-division  of  Ranee- 
gunge,  which  is  in  fhe  Burdwan  district ; 
and  that  appeals  in  such  cases  were  insti- 
tuted before  him ;  that  the  lands  of  Lot 
Poochra  were,  as  he  believed,  within  the 
Burdwan  Collectorate;  and  that  they  were 
shown  to  be  so  in  the  map  of  the  aistrict, 
which  he  produced,  published  by  the  Sur- 
veyor-General, and  prepared  from  the 
detailed  village  surveys  made  under  the 
authority  of  Government.  He  said  that 
ordinarily  he  would  look  to  the  survey-map 
to  show  what  the  limits  of  hi.s  Collectorate 
were,  and  that  he  knew  of  no  specific  orders 
defining  the  limits  of  the  Burdwan  Collect- 
orate. 

Without  saying  that  the  evidence  is  per- 
fectly conclusive  on  the  question  of  geogra- 
phical situation,  we  may  say  that  it  is  such 
evidence  as  the  plaintiff  would  have  to 
rebut  by  the  very  strongest  proof;  and, 
indeed,  we  may  observe  that,  where  the  Col- 
lector, in  exercise  of  his  lawful  functions,  has 
assumed  the  jurisdiction  to  sell  a  putnee  as 
in  the  present  case,  it  lies  on  the  plaintiff, 
who  impugns  that  official  act,  to  show  that 
it  is  done  without  jurisdiction. 


In  this  case,  the  only  evidence  of^hat  kind  \ 
pffered  by  the  plaintiff  is  to  the  effe^  that  the 
civil  jurisdiction  over  that  place  is  vested  in  a 
Judge  other  than  a  Judge  of  Burdwan.  Bat 
we  are  satisfied,  from  what  has  come  before  us 
in  this  case,  that  the  jurisdiction  of  a  parti- 
cular Judge  over  a  certain  place  does  not 
necessarily  imply  the  jurisdiction  of  \  Col- 
lector, or  more  exactly  the  situation  of  that 
place  within  a  Collectorate  bearing  the  same 
name  with  the  Zillah  of  the  Judge. 

We  were  much  pressed  with  the  argu- 
ment that  the  plaintiff  had  been  milled  by 
the  previous  custom  of  instituting  such  pro- 
ceedings in  Beerbhoom.  We  do  not  know 
under  what  circumstances^  or  to  what  extent, 
this  may  have  happened,  but  we  think  it  no 
valid  ground  for  impeaching  a  sale,  otherwise 
good,  to  say  that  other  sales,  which  apparently 
might  have  been  set  aside,  had  been  conducted 
elsewhere. 

We  are,  therefore,  of  opinion  that  the 
decision  of  the  Court  below  was  right,  and 
we  dismiss  the  appeal  with  costs. 


The  15th  January  1866. 

Preseni: 

The  Hon'ble  L.  S.  Jackson  and  J.  B.  Phear, 

Judges, 

Butwara— Private  partition. 

Case  No.  ai8of  1865. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Tirhoot^ 
dated  the  2gth  April  186^. 

Permessur  Dutt  Sahee  and  another  (Plaintiffs), 

Appellants, 

versus 

Audh  Sahajee  and  others  (Defendants),  Rei- 

pondents. 

Bahoos  Unnoda  Persaud  Banerjee  and  Kalee 
Prosunno  Dutt  for  Appellants. 

Bahoos  Dwarkanath  Mitter^  Ishur  Chunder 
Chuckerbuttyy  Kishen  Succa  Mookerjett  and 
Anund  Gopal  Paulit  for  Respondents. 

An  estate  was  divided  into  four  puttees  more  than 
^o  years  ago.  The  ancestors  of  some  of  the  defendants 
in  the  present  suit  sued  the  ancestors  of  the  present 
plaintifcs  upon  this  division,  and  obtained  a  decree  in 
1815  for  possession  of  the  puttee,  which  under  it  fell 
to  their  share,  and  all  the  co-sharers  have  exercised 
rights  of  ownership  over  their  respective  puttees  quite  in- 
dependently of  one  another,some  co^harers  having  actu- 
ally purchased  portions  from  others  as  if  they  were  deal- 
insr  with  entire  strangers.  This  arrangement  continued 
in  force  till  in  184^,  the  one-fourth  proprietors  (including 
the  present  pUintiffs)«  by  suit  in  th^Civil  C6ttrt»  ohCaimia 
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1  regular  ^paration  of  their  share,  and,  in  assigning  to 
them  their  proper  area  of  land  and  proportion  of  the 
asseis,  a  ^lantity  of  land  was  withdrawn  from  the  share 
up  to  that  time  enjoyed  by  the  plaintiffs  and  their  co- 
loarers.  Hbld  thaUhe  plaintiffs  could  not  now  demand 
a  butwara  of  the  whole  estate;  nor  could  they  (the 
sefcral  proprietors  being  thus  wholly  separate  in  their 
rights  and  interests)  claim  compensation  from  the  de- 
feRdants  for  losing  what  another  litigant  has  obtained 
f^pm  tham  by  action  of  the  Courts. 

This  was  a  suit  for  a  partition  in  appear- 
ance and  name,  hut  really  for  a  rectification 
of  the  share  held  by  plaintiffs  in  a  certain 
estate  which,  except  as  to  a  fourth  share 
(belonging  to  parties  not  concerned  in  the 
present  suit),  had  not  been  subject  to  a  but- 
wara as  provided  by  the  Regulations,  but 
bad  been  apportioned  by  a  private  arrange- 
ment among  the  co-sharers,  and  separately 
eDJojed  in  accordance  with  that  arrangement. 
Some  of  the  co-sharers  had  sold  and  trans- 
ferred among  themselves  certain  portions  of 
the  estate ;  but  with  these  modifications,  the 
private  arrangement,  which  was  expressly 
referred  to  and  maintained  in  a  judicial  deci- 
sion between  the  parties  a^  long  ago  as 
the  year  1815,  had  remained  in  force,  till  in 
1847  the  one-fourth  proprietors,  by  suit  in  the 
Civil  Court,  obtained  a  regular  separation 
of  their  share,  and,  in  assigning  to  them  their 
proper  area  of  land  and  proportion  of  the 
assets,  a  quantity  of  land  (about  989  beegahs) 
was  withdrawn  from  the  share  up  to  that 
time  enjoyed  by  the  plaintiffs  and  their  co- 
sharers  in  one-fourth  of  the  whole  estate. 

The  plaintiffs,  having  an  interest  to  the 
extent  of  a  third  part  in  this  one-fourth 
share,  applied  to  the  Collector  for  a  further 
separation  of  their  own  share^  claiming  to 
have  the  entire  lands  of  the  estate  (excepting 
two  moQzahs  previously  sold  by  themselves 
to  the  already-separated  co-sharer)  once  more 
brought  into  hotch-pot,  their  full  share  of 
land  and  profits  made  up,  and  possession  given 
to  them.  This  application  being,  after  objec- 
tion on  the  part  of  ihe  co-sharers,  refused  by 
the  Collector  on  the  30ih  June  1864,  this 
suit  was  filed  on  the  1 2th  September  in  the 
same  year. 

No  less  than  ten  different  w  ritten  statements 
(some  of  them,  however,  containing  identical 
allegations)  were  put  in  by  as  many  sets  of 
defendants,  who,  for  the  most  part,  pleaded 
that  long-existing  arrangements  could  not  be 
disturbed,  and,  moreover,  that  plaintiffs  al- 
ready enjoyed  as  much  as,  or  more  than,  they 
were  entitled  to.  Limitation  was  also  pleaded 
in  various  forms. 

The  Principal  Sudder  Ameen,  on  the  ground 
that  the  parties  had  long  been  in  separate 
enjoyment  ol  th^r  distinct  puttees,  and  also 


that  the  butwara-papers  prepared  in  conse- 
quence of  the  decree  of  1847  showed  the 
representatives  of  the  two  remaining  fourth 
sharers  to  be  in  possession  of  even  less  land 
than  they  ought  to  have,  dismissed  the  suit 
except  to  a  partition  of  the  one-fourth  share 
of  which  the  plaintiffs  and  the  third  set  of 
defendants  were  co-proprietors. 

The  plaintiffs  appealed  to  this  Court,  and 
it  was  urged  on  their  behalf : — 

ist, — That,  whatever  arrangement  may  have 
been  come  to  between  the  co-sharers,  such 
arrangement  was  only  provisional,  and  could 
not  impair  their  right  to  demand  a  regular 
partition  ;  and  that  such  partition  could  only 
be  made  under  the  provisions  of  Regulation 
XIX.  of  1814,  bringing  in  the  whole  un- 
divided estate. 

2ndly, — That  the  previous  arrangement, 
whatever  otherwise  its  validity,  had  been 
broken  into  by  the  butwara  decreed  in  1847 
in  favor  of  the  one-fourth  co-sharers. 

3rdly. — That,  as  by  that  butwara  concluded 
in  1853  a  large  extent  of  land  had  been 
taken  from  the  plaintiff,  he  was  entitled  by 
a  decree  in  this  suit  to  be  re-placed  in  status 
quo  ante  1853,  in  other  words,  to  contribution 
from  the  remaining  co-sharers. 

We  have  taken  time  to  consider  this  case, 
as  no  similar  case  was  brought  to  our  notice ; 
but  we  are  now  decidedly  of  opinion  that  the 
plaintiffs  cannot,  after  this  lapse  of  time,  and 
in  the  present  state  of  the  property,  disclaim 
their  old  agreements,  and  disturb  long  sub- 
sisting possession. 

It  is  true  that  a  different  view  was  taken 
in  the  case  of  1847.  We  are  not  at  liberty 
to  enquire  into  the  grounds  on  which  that 
case  was  decided,  but  we  think  it  probable 
that  substantial  justice  was  done  between  the 
parties. 

The  Principal  Sudder  Ameen  appears  to 
havejooked  at  the  butwara- papers,  and  to 
have  ascertained  that,  in  the  judgment  of 
the  Collector  at  that  time,  the  present  plaint- 
iffs were  holding  land  much  in  excess  of  their 
proper  share. 

Be  this  as  it  may,  we  must  presume  that 
in  these  proceedings  they  exhausted  all  the 
means  of*  obtaining  justice,  and  had  full 
justice  done  to  them  ;  and  we  cannot,  because 
of  the  determination  to  which  the  Courts 
came,  probably  on  good  grounds,  in  that 
particular  instance,  depart  from  the  broad 
principles  on  which  we  think  such  cases 
ought  to  be  decided. 

In  the  present  case,  the  division  of  the 
estate  into  four  putties  took  place  more  than 
50  years  ago.    Some  of  the  (|ofendants*  an- 
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cestors  sued  the  ancestors  of  the  present 
plaintiffs  upon  it,  and  obtained  a  decree 
in  i8[5,  for  possession  of  the  puttee  which 
under  it  fell  to  their  share,  and  all  the  co- 
sharers  have  exercised  rights  of  ownership 
over  their  respective  puttees  quite  independ- 
ently of  one  another,  some  co-sharers  having 
actually  purchased  portions  from  others  as  if 
they  were  dealing  with  entire  strangers. 

We  cannot  say  that,  in  this  state  of  things, 
plaintiffs  are  entitled  to  demand  a  butwara 
of  the  whole  estate,  which  is  the  only  shape 
in  which  the  Collector  could  be,  or  was,  call- 
ed upon  to  act. 

This  being  so,  and  the  several  co-pro- 
prietors being  thus  wholly  separate  in  their 
rights  and  interests,  to  contend  that  the 
defendants  are  to  compensate  the  plaintiffs 
for  losing  what  another  litigant  has  obtained 
from  them  by  action  of  the  Courts  is,  in  our 
judgment,  altogether  inadmissible. 

In  this  view  of  the  case,  we  are  constrained 
to  afiSrra  the  decision  of  the  Court  below,  and 
to  dismiss  the  appeal  with  costs. 


The  15th  January  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

^le  in  execution  of  decree. 

« 

Case  No.  325  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
the  Judgi  of  Patna,  dated  the  31  st  July 

Syud  Maliomed  Afzul  and  others  (Plaintiffs), 

Appellants, 

versus 

Kanhya  Lai  and  others  (Defendant*;), 
Respondents. 

Messrs.  R.  E.  Twidale  and  C.  Gregory 
for  Appellants. 

Moonshte  Ameer  Ali  Khan  Bahadoor  and 
Baboos  Dwarkanath  Mitter  and  Roopnafh 
Banerjee  for  Respondents. 

Suit  laid  at  Rupees  48,947-13.11. 

A  purchased  in  execution  the  rigfhts  and  Interests  of 
B,  and  sold  the  same  to  C.  D,  a  mortffa^ee  from  B,  was 
in  possession  of  the  property  at  the  time  of  the  sale  to 
A.  Meanwhile,  the  sale  in  execution  was  set  aside,  and 
when  C  afterwards  sued  A,  to  make  over  to  him  posses- 
sion of  what  was  sold  to  him  by  A,  his  claim  xv^s  dis- 
missed on  the  grround  that  the  sale  to  A  had  been  set 
aside.  The  right  of  A  to  hold  possession  as  a  iien  for  his 
purchase-monejr,  for  which  no  provision  was  made  in  the 


decree  to  set  aside  the  sale,  was  sold  for  his  debts,  and 
purchased  by  E.  The  heir  of  B  is  now  in  possessioa, 
and  alleges  that  he  has  redeemed  the  propefty  from  D. 
E  now  sues  the  heir  for  possession.  Field  that,  at  the 
time  of  the  purchase  by  E,  the  sale  to  A  being  set  aside, 
no  such  interests  and  rights  were  left  to  A  as  couM  be 
sold  to  £"  so  as  to  give  him  a  right  to  hold  possession  io 
any  capacity,  and  that,  owing  to  the  previous  sale  by;4 
to  C,  if  any  rights  survived  to  i4,  or  are  to  be  sup(M»ed 
to  have  been  conHrmed  by  the  heir  of  B  to  il,  tb^ 
rights  belonged  to  C,  the  dismissal  of  whose  claims  could 
not  transfer  any  rights  either  to  A  or  through  him  toE. 

It   is   evident   that,   when    the    appellant 
purchased  the  rights  and  interests  of  Byj- 
nath  in  the  property  in  dispute,  which  had 
been  purchased  by  the   latter  in  a  previous 
sale  for  execution,  these  rights  had  already 
been   transferred   by  a  deed  of  sale  to  one 
Pran  Kishen   Mitter   by   the   said  Byjnath. 
It  is  true  that,  when  Pran  Kishen  sued  Byj- 
nath for  possession,  the  sale  in  which  the 
purchase  was  made  by  Byjnath  had  been  set 
aside  by  the  late  Sudder  Dewanny  Adawlnt 
on  the  24th  May  1837.      There  was  no  pro- 
vision in  the  decree  setting  aside  the  sale, 
as  to  the  party  from  whom  the  recovery  of 
the  purchase-money  paid  by  Byjnath  was  to 
be   made;  whether    from    tlie    proprietress 
or  the  decree- holder  who  had  taken  it  for 
the  payment  of  the  debt  due  to  him.    It  is 
admitted   that   now  the   proprietress   is  in 
possession  of  the    estate,    which    she   has 
recovered   by   suing   her   mortgagee  for  re- 
demption of  a  mortgage  made  before  her 
rights  were  sold  in  execution  of  a  decree  on 
the   occasion  of  the  purchase  by  Byjnath. 
Now,   it  is  evident  that  the    right  to  hold 
possession  acquired  by  Byjnath,  through  the 
sale,   passed   from   him  to  the  proprietress 
when  a  decree  was  passed  to  set  aside  the 
sale,   and   accordingly  the   claim    of    Fran 
Kishen   to   recover  possession   by  right  of 
title  was  dismissed.    Even  if  the  decree  for 
reversal    of    sale    provided    that    Byjnaih's 
purchase-money  was  to  be  returned  to  him, 
still  Pran  Kishen  alone  would,  after  his  pur- 
chase from  Byjnath,  have  the  legal  right  to 
sue  for  it.     The   deed  said   to   have  been 
executed  by  Byjnath  in  favor  of  Pran  Kishen, 
providing  that,   in   case  of  the  reversal  of 
the    sale,    the    said    vendor    would     make 
good  to  Pran   Kishen  the  purchase-money 
paid  by  the  latter,  cannot  give  the  right  now 
claimed  by  the  plaintiff ;   nor  could  the  peti- 
tion of  the  proprietress  to  the  Civil  Court, 
to  the  effect  that,  not  being  able  to  pay  to 
Byjnath  his  purchase-money,  she  agrees  to 
allow  him  to  hold  possession  of  the  property 
purchased   by  him,   give  any  right  to  the 
plaintiff.      He    cannot    recover    possession 
without  showing  that  by  sope  legal  proceed* 
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Ing  or  aot  of  Pran  Kishen,  or  that,  by  the 
operationt of  law,  the  rights  conveyed  from 

*  Bjjnath  to  Pran  Kishen  came  back  to  Byj- 
nath  before  the  plaintiff's  purchase.  If  this 
is  not  shown  to  have  taken  place,  Byjnath 
had  no  right  which  the  plaintiff  could  legally 
purcha^  by  the  sale  made  to  him.    Two 

*otller  subsequent  purchasers  of  the  same 
rights  of  Byjnath,  which  the  plaintiff  had 
purchased   before,    have   already   been   set 

>  aiide,  and  one  of  them  up  to  the  High  Court 
(ue  case  of  Rugoonath,  dated  14th  August 
1863)  ld!st  all  rights  to  recover  possession 
of  the  property,  even  as  a  lien  for  the  pur- 
chase-money paid  by  Byjnath  on  the  same 
ground,  viz,,  that  by  the  sale  to  Pran  Kishen 
no  right  was  left  in  Byjnath  to  pass  to  a 
pnrckiser  of  his  rights  and  interests  in  the 
propeity  purchased  by  him. 

Further,  the  sale  to  the  plaintiff  is  not 
0!  the  rights  and  interests  of  a  property, 
but  merely  of  certain  supposed  rights  to 
receive  money  from  ryots  and  farmers  and 
the  xemindar.  The  right  to  receive  any 
money  from  the  proprietress  is,  for  the  rea- 
sons above  given,  vested  in  Pran  Kishen,  and 
cannot  be  vested  in  the  plaintiff.  Even  if 
we  suppose  that  Byjnath  was  in  possession 
when  the  purchase  was  made  by  the  plaint- 
iff, under  some  private  arrangement  be- 
tween Byjnath  and  the  proprietress,  the  fact 
would  not  give  any  right  to  the  plaintiff  to 
claim  possession  of  the  property.  The 
decree  of  the  Court,  reversing  the  sale  to 
Byjnath,  does  not  create  a  lien  on  the  holder 
of  the  plaintiff,  nor  is  any  such  lien  created 
by  any  law.  The  decree  of  ceversal  of  the 
Sndder  Dewanny  Adawlut  of  1837  is  silent 
as  to  the  party  who  is  liable  to  pay  the  con- 
sideration paid  by  Byjnath.  We  are  clearly 
of  opinion,  then,  that  the  decree  for  reversal 
of  the  sale  could  not  take  away  the  rights 
;  conveyed  by  Byjnath  to  Pran  Kishen  as 
I  between  him  and  Byjnath  or  those  holding 
thioagh  the  former. 

It  is  further  not  shown  who  was  in  pos- 
Kttion  at  the  time  of  the  purchase  by  the 
plaintiff.  It  would  seem  that  the  mortgagee 
from  the  proprietress,  to  whom  mortgage  was 

S*  en  before  the  purchase  by  Byjnath,  and 
pa  whom  she  afterwards  by  a  decree  of 
Court  redeemed  the  property,  was  in  posses- 
flOD  up  to  the  time  of  the  redemption  by 
her. 

In  this  view,  we  do  not,  on  the  whole,  see 
say  ground  to  disturb  the  decision  of  the 
Lower  Court,  and  this  renders  it  unneces- 
svy  for  us  to  consider  the  other  grounds  on 

VoLV. 


which  the  Lower  Court  dismissed  the  Claitti 
of  the  plaintiff. 

We  accordingly  dismiss  the  appeal  with 
costs. 


The  15th  January  j866. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Shutobhoo- 
nalh  Pundit,  Judges, 

Evidence  (copy  of  deposition)— Sale  ia  exoctf- 

tkm  of  decreob 

Case  No.  352  of  186$. 

Regular  Appeal  from  a  decision  passed  by  ike 
Principal  Sudder  Ameen  of  Fureedpare  in 
Dacca,  dated  the  lyth  July  186^. 

Fukeerooddeen.  Mahomed  Ahsun  Chowdhfjr 
^and  others  (Plaintiffs),  Appellan/s, 

versus 

Kurreem  Buksh  Chowdhry  and  others  (Da* 
fendants).  Respondents. 

Baboon    Onbocool    Chunder  Mo^kitjte  and 
Mohendr4>  Lai  Shome  for  Appellants. 

Mr.  R.  E.   Twidale   and   BahoQ    Girnja 
Sunkur  Mojoomdar  for  Respondents. 

Suit  laid  at  Rupees  i9y395-io«i. 

A  copy  of  a  deposition  of  a  person  who  is  alive^  if 
filed  in  the  Lower  Court,  and  not  ot>{ected  to  there,  may 
be  used  as  evidence  in  the  Appellate  Court. 

In  a  suit  broufht  to  render  certain  property  fiabte  in 
executioit  of  a  decree  as  bein|r  the  judgment-debtor's 
property^^-HsLD  that,  thourh  the  projMrty  had  b««n 
purchased  in  the  name  of  the  judgment-debtor's  soa, 
yet,  as  it  had  been  substantially  conveyed  for  the  bene- 
fit and  support  of  the  debtor  and  his  family,  it  was 
liable  for  the  judgment-debtor's  debt; 

The  plaintiff,  appellant,  a  decree-holdtr, 
brought  this  action  to  obtain  a  declaration 
that  the  property  in  dispute,  released  sum- 
marily to  Faiz  Buksh,  one  of  the  sons  of 
Kureem  Buksh  Chowdhry,  the  debtor,  ^ 
the  said  son's  property  is  still  the  property 
of  the  debtor,  and  so  liable  to  sale  in  okoou- 
tion.  Khajah  Abdool  Gunee.  to  whom  the 
property  was  conditionally  sola  by  the  debtor, 
was  examined  in  the  summary  case  ol  exe- 
cution, and  an  attested  copy  ^  hia  depo- 
sition was  offered  to  the  Lower  Court  by 
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the  plaintiff  as  evidence  long  before  its  final 
disposal,  and  was  without  any  objection,  on 
the  part  of  the  defendant  Faiz  Buksh,  receiv- 
ed by  the  Court.  Consequently,  we  allowed 
Uie  copy  of  the  deposition  to  be  read  at  this 
stage  of  the  case. 

It  appears  from  that  deposition  and  the 
whole  evidence  in  the  case  that  Kureem  Buksh 
was  not  in  a  solvent  state ;  that  he  (not,  as  he 
and  his  own  son  allege,  his  wife  and  another) 
had  mortgaged  the  property  to  the  Khajah ; 
that,  on  failure  of  payment,  as  agreed  to,  the 
mortgage  was  in  due  course  of  law  fore- 
closed; that  the  Khajah,  notwithstanding  that 
the  property  had  become  absolutely  his,  find- 
ing that  Kureem  and  his  numerous  children 
had  no  other  means  of  subsistence,  like  a 
generous  man,  offered  to  return  the  property 
to  Kureem  and  his  sons  for  their  mainte- 
nance, provided  the  Khajah  was  repaid  the 
money  due  to  him ;  that,  though  the  sum  due 
to  him  was  below  the  market- value  of  the 
property,  if  sold  by  competition,  the  Khajah 
was  quite  satisfied  with  a  payment  of  the  great- 
er portion  of  his  dues  in  cash,  and  even  agreed 
to  receive  a  bond  for  the  remainder  7,000 
rupees  from  Faiz  Buksh,  the  second  son  of 
the  debtor  in  whose  name  the  conveyance  was 
taken  on  this  occasion.  It  further  appears 
that  the  money,  paid  in  cash  to  the  Khajah, 
was  supplied  by  one  Gunga  Narain  Chowdhry 
as  an  advance,  and  the  conveyance  was  made 
by  the  Khajah,  and  the  sums- were  22,000 
rupees  as  consideration  for  a  portion  of  the 
property  taken  by  this  Gunga  Narain  Chow- 
dhry in  putnee,  and  another  sum  of  4,000 
rupees,  for  which  he  took  a  bond  from  the 
said  Faiz  Buksh. 

Gunga  Narain,  being  examined  in  this 
case,  states  laconically  that  he  took  the  put- 
nee from  the  son,  lent  the  money  to  him,  and 
that  the  father  has  no  rights  left  in  the 
matter.  Gunga  Narain  could  not*  but  be 
aware  of  the  circumstances  that  must  be  na- 
turally expected  to  have  occurred  when  the 
deed  of  conveyance  was  executed  by  the 
Khajah  in  the  presence  of  Kureem  Buksh ; 
yet  this  witness  does  not  like  to  supply  full 
details  from  which  we  could  clearly  under- 
stand that  the  son  alone  treated  with  the 
witness;  that  the  latter  is  the  energetic 
young  man  the  Lower  Court  assures  him  to 
be ;  that  the  witness  was  aware  that  the  son 
alone  was  treating  with  the  Khajah ;  and 
that  he,  the  witness,  had,  in  order  to  oblige 
the  son,  as  the  Lower  Court  supposes,  lent 
the  money  to  him  alone.  There  is  nothing 
in  all  that  which  the  son  is  supposed  to  have 
done  whi Ai  the  father  could  not  do  and  use 


at  the  same  time  the  name  of  th#  son.    As 
this  witness  holds  a  putnee  granted  osten- 
sibly by  the   son,   his    interests,    if    not  a  ' 
generous  desire  to  assist  Mis  landlord  under 
whom  he  is  holding  a  putnee,  might  have    ' 
induced  him  not  to  be  more  full  in  his  answer   | 
regarding  the  connection  of  the  fatj^er  with 
the  property  in  dispute,  than  he  would  otHer- 
wise  have  been.  We  attach  greater  importance 
to  the  pointed  statements  of  the  Khajah,  and 
do  not  think  that  it  proves  the  case  of  the  son,  <j 
because  the  Khajah  in  some  place  says  :  "  He 
does  not  know  who  now  holds  the  estate."    If 
he  had  sold  to  the  son  alone,  as  the  father  had 
no  occasion  to  disturb  the  possession  of  the 
son,  the  Khajah  would  have  used  quite  differ- 
ent expressions  than  are  here  used  by  him. 

The  real  meaning  of  the  transaction,  which 
the  Khajah  deposed  to,  is  this :  Knowing  th;tt 
the  father,  and,  through  him,  his  children, 
after    the    father's    death,    would    have  no 
other  means    of    subsistence,    the    Khajah 
agreed  to  return,  as  far  as  he  was  concerned, 
the  property  to.  the  father  from  whom  he  had 
received  it,  thinking  that  he,  and,  through 
him,  necessarily  his  children,  might  enjoy  the 
property  as  a  maintenance,  and  that,  after  the 
father's  death,  it  may  come  to  the  children 
as  their  inheritance.     We  do  not  understand 
that  the  Khajah  ever  considered  that  Gunga 
Narain  was  advancing  the  money  to    Fuz 
Buksh  alone,  or  that  he  himself  would  have 
conveyed  the  property    for  an    inadequate 
price  to  Faiz  Buksh  alone  for  his  sole  be- 
nefit and  enjoyment.      It  is  not  attempted  to 
be  shown  that  there  was  any   ground   or 
inducement  to  this    generous  partiality  in 
favor  of  that  son.     The  Lower  Court  has, 
then,  we  think,  taken  an  erroneous  view  of 
the  circumstances  of  the  case,  and  required 
the  plaintiff,  appellant,  to  prove  more  than 
he   is  bound  to  show.     If  the  property  in 
dispute  on  the  evidence  of  the  Khajah  is 
proved  not  to  be  the  exclusive  property  of 
Faiz  Buksh,  it  can  only  be  the  property  of 
the  father.     In  short,  we  find  that  the  Khajah 
returned  it  to  Kureem  from  whom  he  had 
taken  it,  whatever  be  the  ostensible  proprie- 
torship now  set  up. 

We  are  satisfied,  therefore,  on  a  full  and 
careful  consideration  of  the  whole  case,  ihat 
the  claim  of  the  plaintiff  is  right,  and  that  the 
decision  of  the  Lower  Court  dismissing  the 
plaint  was  wrong. 

We  accordingly  reverse  the  judgment  d 
the  Lower  Court,  and  decree  the  appeal  and 
the  plaint  of  the  appellant  with  all  costs 
of  both  the  Courts.         t 
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JThe  23rd  January  1866. 

t 

Present : 

The  Hon'bleH.V.Bayley  and  Shumbhoonath 

Pundit,  Judges. 

•IflBtalmiiit-bond — Intennediate  jmyment — Limi- 
tation— Cause  of  action — Unsigned  endorse- 
ment on  bond. 

Case  No.  2152  of  1865. 

Special  ^Appeal  from  a  decision  passed  by 
Mr,  F.  C  Fowle^  Judge  of  Rungpore, 
daied  the  2isi  April  186^,  reversing  a 
decision  passed  by  the  Principal  Sudder 
Ameen  of  that  District,  dated  the  21st 
January  186^, 

Shumboochunder  Shaha  (Defendant), 

Appellant, 

versus 

Baroda  Soonderee  Debea  and  others 
(Plaintiffs),  Respondents, 

Bahoos  Debender  Narain   Bose  and   Gopal 
Lai  Milter  for  Appellant. 

Bahoo  Anund  Chunder  Ghosal  for 
Respondents. 

A  creditor  uoon  an  instalment-bond  may  credit  a 
payn»ent  made  oy  his  debtor  in  1270  to  the  mstalment 
dve  in  1 267,  in  the  absence  of  anything  to  show  that  the 
payment  was  for  any  particular  instalment,  or  intended 
to  be  credited  for  any  particular  part  of  the  general 
debt. 

The  payment  in  1370  was  such  an  acknowledg-ment 
of  the  debt  as  to  give  the  obligee  his  cause  of  action. 

An  endorsement  without  signature  cannot  be  deemed 
a  written  engagement  which  could  be  reg^istered  within 
the  meaning  of  Clause  10,  Section  i.  Act  XIV.  of  1S59. 

In  this  case^  plaintiff  sued  on  an  instalment- 
bond.  It  was  agreed  in  that  deed  that 
defendant  was  to  pay  a  certain  loan  by 
instalments,  and  that,  if  three  instalments 
remained  unpaid,  the  transaction  was  no 
longer  to  be  one  of  payment  by  instalments, 
bat  plaintiff  might  demand  payment  of  the 
whole  sum  lent  at  once  and  in  one  lump  sum. 
It  appears  that  three  kists,  due  in  1267  B.  S., 
were  not  paid  when  due,  and  that  in  1 270  B.  S. 
the  debtor  in  his  own  hand,  but  without  his 
signature,  endorsed  the  payment  of  a  certain 
sum  on  the  bond  without  any  specification 
as  to  the  particular  portion  of  the  debt  to 
which  the  payment  was  to  be  credited. 

Plaintiff's  case  was,  firstly,  that  he  had 
every  right  to  <yredit  the   payment   made 


in   1270  B.  S.     to  the  instalment  due    in 
1267. 

We  are  of  opinion  that  plaintiff  had  this 
right,  because  there  is  nothing  to  show  that 
defendant  paid  the  said  sum  as  payment  of 
any  particular  instalment,  or  with  a  request 
that  It  should  be  made  a  credit  for  any 
particular  part  of  the  general  debt.  There 
was  a  debt  still  due  in  1267  B.  S.  The 
plaintiff,  therefore,  was  entitled  to  credit  the 
payment,  in  1270  B.  S.,  to  the  ontstanding 
debt  of  1267  B.  S. 

The  payment  being  then  credited  to  the 
account  of  1267  B.  S.,  secondly,  the  question 
arises  whether,  although  the  suit  will,  as  a 
mere  matter  of  time,  be  within  the  period  of 
limitation,  as  for  the  sums  due  after  1267 
B.  S.,  the  payment  in  12J0  B,  S.  is  such  an 
acknowledgment  of  the  debt  as  to  give  a 
cause  0/ action  to  the  plaintiff. 

It  is  contended,  on  the  one  hand,  that  there 
is  not  here  *'  a  written  engagement  to  pay  the 
"  money  lent  or  interest,  or  a  contract  in 
"writing  signed  by  the  party  to  be  bound 
"thereby  or  his  duly-authorized  agent;" 
that,  therefore,  the  payment  in  1270  in  this 
case  is  no  cause  of  action,  and  plaintiff  is 
barred  under  Clause  9,  Section  i.  Act  XIV. 
of  1859. 

There  is  a  case  in  the  decisions  of  the 
Sudder  Dewanny  Adawlut,  North-Westem 
Provinces,  page  401,  of  the  Reports  of  1851, 
in  which  that  Court  held  that,  in  a  case  like 
the  present,  the  creditor  might  sue  as  for  the 
breach  of  contract  on  its  occurring,  or  at 
any  time  within  the  period  of  limitation. 
But  that  case  does  not  contemplate  the  pro* 
visions  of  the  Act  XIV.  of  1859,  under  which 
we  have  to  regard  fhe  circumstances  of 
this  case.  • 

There  is  another  case,  of  the  27th  Sep- 
tember 1864,  reported  in  Sutherland's  Week- 
ly Reporter,  Vol.  I.,  page  189,  in  which  the 
ruling  is  in  these  terms :  "  If  the  defendant 
"has  from  time  to  time  paid,  and  the  plaint- 
"  iff  received,  sums  of  money  on  account  of 
"unpaid  instalments  of  former  years,  the 
"  effect  of  such  payment  and  acceptance  is, 
"  as  the  Judge  has  determined,  to  waive  any 
"existing  right  to  take  advantage  of  a 
"  previous  default,  and  to  restore  the  provi- 
"sion  for  payment  by  instalments.  The 
"circumstances  under  which  those  several 
"  payments  were  made  and  accepted  are  not 
"  before  us  in  evidence.  If  they  were  made 
"  on  account  of  interest,  or  in  part  payment 
"  of  the  principal  sum  secured  by  the  bond 
"  (treating  that  sum  as  then  due),  they  would 
"  have  no  effect  in  preventing  t|ie  operaUon 
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**  of  the  Law  of  Limitation.  If,  on  the  other  1 
''hand,  they  were  taken  (as  appears  to  be 
f'the  fact)  on  account  of  instalments  -  then 
"overdue,  they  go  to  show  a  waiver  or 
^^  agreement  to  restore  the  original  provi- 
^*  tion  for  payment  by  instalment. 

*'  The  Act  requires  that  the  suit  shall  be 
'*  brought  within  the  period  of  three  years 
'^  from  the  time  when  the  debt  became  due, 
**  or  when  the  breach  of  contract  took  place. 
^*  These  words  clearlv  bar  all  suits  for  un- 
"  paid  instalments  of  older  date  than  three 
'^  years  before  the  suit,  and  all  suits  in  re- 
"  spect  of  the  consequences  of  the  non-pay- 
^ment  of  euch  instalments.  Instalments 
^  due  at  the  time  of  suit,  which  had  accrued 
^  due  within  the  three  previous  years,  are  re- 
^coverable.  We  shall  remand  the  case  to 
^  the  Court  of  first  instance  for  a  new  trial. 
"  If  the  Court  finds  that  the  payments  were 
^on  account  of  instalments,  it  should  ap- 
^propriate  such  payments  in  discharge  of 
^the  instalments  as  they  severally  became 
^due,  unless  the  Court  is  satisfied  that  the 
"  payments  of  any  of  them  were  especially 
^^appropriated  to  any  particular  instalment, 
♦'  in  which  case  such  payment  should  remain 
•**9e  appropriated.  Instalments  which  ac- 
"  crued  due  within  three  years  immediately 
*<  before  the  suit  may  be  decreed." 

We  would  follow  the  principle  indicated 
in  the  decision  just  cited. 

A  tjase  is  also  cited  to  us  from  Suther- 
land's Work  on  Small  Cause  Court  Refer- 
ences, Calcutta,  1865,  pp.  92,  93,  Ramnamin 
Chowlry's  case,  where  it  is  stated,  "  and  the 
**lact  of  a  payment  on  account  does  not 
"keep  alive  the  claim,  so  as  to  enable 
''  the  creditor  to  bring  an  actk)n  after  three 
"  years  ffom  the  time  when  the  debt  became 
'<due,  not  from  date  of  loan,  unless  there  be 
**a  written  agreement  signed  by  the  party 
*•  engaging  to  be  bound  thereby."        ^ 

But  neither  the  facts  of  that  case^  nor  the 
iaw  to  be  applied,  appear  to  be  the  same  as 
In  this  case.  The  facts  there  were  of  a  suit 
on  an  adjusted  account  alleged  by  plaintiff, 
and  denied  by  defendant.  The  Judge  below 
and  this  Court  decided  that  case  under 
Section  4,  Act  XIV.  of  1859.  We,  however, 
h^ye  to  see  how  far  Clause  9  or  Clause  10, 
Section  i  of  that  law,  apply,  and  not  to  consi- 
tier  Clause  4. 

Now,  Clause  10  states :  '*  To  suits  brought 
"to  recover  money  lent  on  interest,  or  for 
•*the  breach  of  any  contract  in  cases  in 
**  which  there  is  a  written  engagement  or 
"contract,  and  in  which  such  engagement 
"or  contract  could  have  been  registered  by 


"  virtue  of  any  law  or  regulation  ig  force  at 
"  the  time  and  place  of  the  executioy  thereof, 
**the  period  of  three  years  from  the  time   • 
"  when  the  debt  became  due,  or  when  the 
"breach  of  contract  in   respect    of    which 
"the    action    brought    first     took    place." 
Can  then  the  payment  in  1270,  endorsed  by 
the  debtor  in  his  own  hand  on  the  instalment  -* 
bond  in  this  case,  be  a  written  engagement 
or  contract  coming  within  Clause  10,  i,  ^, 
which  could  be  registered  P    We  do  not  think   . 
that  such  an  endorsement  without  signature 
could  be  deemed  a  written  engagement  which 
could  be  registered. 

But  we  think  that,  as  it  is  not  denied  that 
the  payment  in  1270  was  made  by  and  is  in 
the  handwritipg  of  the  debtor,  we  must 
regard  the  transaction  of  that  payment  as 
proved. 

It  is  clear,  too,  from  the  terms  of  the 
instalment-bond,  and  the  facts  on  the  record, 
that  the  payment  in  1270  was  one  of  a  por- 
tion of  a  larger  debt.  In  such  cases,  it  is 
laid  down  in  Angell  on  Limitations,  para.  2481 
page  304.  "An  acknowledgment  or  new 
"  promise  may  be  inferred  from  the  fact  of 
"part  payment  of  a  contract  within  six 
"years,  or  from  the  payment  of  a  smaller 
"  on  account  of  a  greater  sum  of  money  dne 
"  from  the  party  making  the  payment  to  the 
"  party  to  whom  it  is  made." 

"  In  respect  to  promissory  notes  and  bonds, 
"  the  common  medium  of  proof  of  a  part 
"payment  or  of  interest  is  an  endorsement  of 
"  it  thereon.  But  it  is  always  considered  es* 
"  sential  that  such  endorsements  be  made  bond 
^^fide,  and  with  the  privit}'  of  the  obligor: 
"for  otherwise  the  creditor  might  be  en- 
"  abled  to  bind  the  debtor  by  an  acknowledg- 
"ment  or  new  promise,  which  the  latter 
"  never  intended  to  make.  In  debt  on  a 
"bond  dated  1785,  before  Lord  Ellenborough, 
"  it  appeared  that  there  were  several  endorse- 
"  ments  on  the  bond,  acknowledging  the 
"receipt  of  interest  down  to  1793,  which 
"were  proved  to  be  in  the  handwriting  of 
"  the  defendant.  These  were  allowed  to  be 
"  good  evidence  of  the  bond  remaining  un- 
"  satisfied  at  the  date  of  the  last  endorse- 
"  ments." 

Under  all  these  circumstances,  we  are  of 
opinion  that  we  shall  be  right  in  following  the 
principle  of  the  decision  of  the  27th  Septem- 
ber 1864,  Weekly  Reporter,  Vol.  I.,  p.  189, 
and  holding  that  the  payment  in  1270  in 
this  instance  gave  the  obligee  his  cause  of 
action.  We  accordingly  reject  this  special 
appeal  with  costs.  ^ 


it66.] 


•  Civil 


THE  WMKLY   RBPO&TSR. 


Rulings* 


47 


.The  a3rd  January  1866. 
•  Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpnerson,  Judges, 

Umitatioii— Clause  4,  Section  x,  Act  XIV.  of 

X8S9. 
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<»  •      * 


Case  No.  2347  of  1865. 


Special  Appeal  from  a  decision  parsed  by  the 
Deputy  Commissioner  of  Hazareehagh.dated 
the  jrst  May  1863,  affirming  a  decision 
passes  by  the  Moonsiff  of  that  District ,  dated 
the  26th  November  1864. 

Kebul  Ram  and  others  (Plaintiffs), 
Appellants^ 

versus 


The  Government  and  others  (Defendants), 

Respondents, 

Baboo  Roopnath  Banerjee  for  Appellants. 

Bahoo  Kishm   Kishore   Ghose  for  Govern- 
ment, Respondent. 

A  suit  will  He  to  set  aside  an  order  of  the  Commis- 
Mner  of  Chota  Nagpore,  directing  the  plaintiff  to  pay 
Goveronent  revenue  at  a  certain  rate. 

A  suit  to  set  aside  such  an  order  not  having  been 
insb'tnted  until  more  than  three  years  from  the  date  of 
Ike  order,  the  revenue  having  meanwhife  been  paid  by 
the  plaintiff  as  directed  by  the  order  : 

Held  by  Seton-Karr,  J, » that  this  was  a  payment  under 
protest  within  the  meaning  of  Clause  4  of  Section  1  of 
Ac^IV.  of  1859  :  but 

Held  by  Macpherson,  J,,  contra. 

Seton-Karr,  J.— Thk  facts  of  this  case 
are  stated  by  the  Deputy  Commissioner 
at  length,  and  need  not  be  dwelt  on.  The 
question  for  consideration  is,  whether 
the  plaintiflF,  who  sues  to  recover  a  certain 
sum  of  money,  paid,  for  years,  in  excess,  as  he 
alleges,  to  the  Collectorate,  can  have  six 
veare  to  bring  his  action,  or  whether  he  is 
limited  to  one  year. 

The  Deputy  Commissioner,  affirming  the 
decision  of  the  Moonsiff,  has  ruled  that  the 
phiintiff  18  not  entitled  to  six  years  under 
Gausc  16,  Section  i  of  Act  XIV.  of  1859, 
AS  for  "  suits  for  which  no  other  limitation 
is  expressly  provided,"  but  that  he  should 
Imve  sued  within  one  year  from  the  time 
when  his  appeal  against  the  excess  payment 
was  rejected,  the  case  falling  under  Clause  4 
<rf  Section  i. 

That  appeal,  which  was  to  the  Revenue 
Commissioner,  was  rejected  on  the  15th  of 
April  1862.  The  suit  was  not  brought 
until  the  5th  of  July  .1864.  The  plaintiff  is 
admhtcdly  out  of  time  if  Clause  4  be  applied. 
The  decision  of  the  Deputy  Commissioner, 
that  the  order  possed  in  the  Political  Depart- 


ment is  practically  one  passed  in  the  Re- 
venue Department,  seems  final  as  on  (i  matter 
of  fact  depending  on  local  knowledge  and 
evidence. 

With  regard  to  the  law-point  raised,  a 
suit  under  Clause  4  of  Section  i  would, 
amongst  other  things,  lie,  to  "recover  any 
money  paid  under  protest y  in  satisfaction  of 
any  claim  made  by  the  Revenue  Authorities 
on  account  of  arrears  of  revenue,  or  demands 
recoverable  as  arrears  of  revenue." 

Now,  that  the  sum  paid  in  excess  by  the 
plaintiff,  which  he  now  seeks  to  recover,  is  a 
demand  on  an  estate  recoverable  as  arrears 
of  revenue,  cannot  be  denied ;  and  I  am  also 
of  opinion  that  the  objection  to  the  Collector 
against  the  payment,  and  the  subsequent  in* 
f ructuous  appeal  to  the  Commissioner,  must 
be  taken  as  equivalents  to  a  "  protest."    It  is 
true  that  there  is  nothing  to  show  that,   at 
the  time  of  tendering  the  payment  in  each 
year,  a  formal  protest  was  again  made  by 
the  plaintiff.    But  I  would  put  what  appears 
to  me  a  fair  and  natural  construction  on  the 
acts  of  the  plaintiff  according  to  native  cus- 
tom and   habit,.    An  appeal  to  the  higher 
authority,  set  over  the  authority  which  dis- 
allows any  request,  is  a  native's  way  of  pro^ 
testing.    It  is  his  mode  of   attempting  to 
vindicate  his  rights,  and  what  he  does  when 
the  attempt  has  failed,  may  be  said,  looking  to 
native  modes  of  thought  and  action,  to  be 
done  under  "protest."    A  law,  it  seems  to 
me,  should  be  interpreted  according  to  the 
feelings  and  habits  of  those  for  whom  it  is 
meant,  and  this  remark  particularly  applies 
to  inhabitants  of  Non-Regulation  Provinces, 
who  are  admittedly  accustomed  to  a  more 
patriarchal  kind  of  rule  than  the  residents  of 
more  civilised  tracts.    The  plaintifi^had  stated 
his  objections  in  vain  to  both  Collector  and 
Commissioner,  and  I  should  not  expect  any 
further  or  more  formal  protest  on  his  part. 

But,  allowing  that  the  sum  was,  to  all 
intents  and  purposes,  paid  under  protest  and 
within  the  meaning  of  Clause  4  of  Section  i, 
and  that,  in  order  to  recover  money  so  paid, 
the  plaintiff  should  have  sued  within  a  year, 
I  am  still  of  opinion  that,  though  the  plsunt- 
iff  cannot  recover  money  so  paid,  except  for 
one  year  previous  to  the  suit,  he  may  sue  to 
set  aside  the  obnoxious  order  in  the  Revenue 
Department  of  which  he  complains ;  and  that, 
for  this  purpose,  he  may  claim  6  years 
under  Clause  16,  as  his  suit  would  not  be 
otherwise  provided  for. 

Any  person  aggrieved  by  any  act  or  order 
of  the  officials  of  Government  in  any  De- 
partment, would,  I  conceive,  be  entitled  to 
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his  remedy,  and  has  a  right  to  sue  to  set  the 
order  aside. 

I  would,  therefore,  decide  the  question 
raised  before  us,  by  saying  that,  though  the 
suit  would  be  ineffectual  to  recover  any  sum 
paid  after  the  vain  appeal  to  the  Commis- 
sioner, unless  any  such  sum  had  been  paid 
within  one  year  previous  to  the  date  of 
institution,  it  may  still  lie  to  set  aside  the 
original  order  complained  of,  as  brought 
within  6  years  from  April  1862,  and  that 
it  may  fairly  go  to  trial  on  the  merits  of  that 
order. 

I  am  unable,  after  much  consideration,  to 
make  any  distinction  between  the  first  pay- 
ment by  the  plaintiff  immediately  or  soon 
after  the  order  complained  of,  and  any  subse- 
quent payment.  I  would  consider  the  ap- 
peal as  a  formal  protest,  and  all  payments  as 
made  under  it. 

But  I  would  remand  the  case  for  trial  on 
the  merits  of  the  obnoxious  order,  and  for  the 
Courts  to  say  whether  it  should  or  should 
not  stand  good.  If  it  be  set  aside,  any  pay- 
ment made  under  it  within  a  year  before  the 
institution  of  the  suit  should  be  refunded. 

Macpherson,  J, — A  judgment-creditor 
having  seized  an  estate  in  execution  of  a 
decree,  the  appellants  appeared  and  claim- 
ed it  (under  Section  246  of  Act  VIII.  of 
1859)  as  theirs.  They  established  their 
right,  and  the  property  was  ordered  to  be 
released.  As,  however,  it  appeared  that  a 
smaller  amount  of  revenue  was  being  paid  to 
Government  for  the  land  in  question  than 
was  legally  payable,  the  Court  made  an  or- 
der (which  apparently  was  collateral  to  the 
actual  issue  on  which  it  had  to  decide)  that 
from  the  date  of  the  attachment  of  the  land 
the  appellants  should  pay  the  Government 
revenue  at  the  full  rate.  All  these  proceed- 
ings took  place  in  the  **  Political  Depart- 
ment" in  Chota  Nagpore.  The  appellants, 
being  dissatisfied  with  the  order  for  the  pay- 
ment of  revenue  at  the  higher  rate  (which 
order  was  passed  on  the  20th  September 
i860),  appealed  to  the  Commissioner  of 
Chota  Nagpore  who,  on  the  25th  April  1861, 
confirmed  the  order.  Since  then  the  ap- 
pellants have  paid  the  Government  re- 
venue at  the  higher  rate.  On  the  5th 
July  1864,  they  instituted  the  present  suit 
to  set  aside  the  order  of  the  Commissioner, 
and  to  recover  the  money  paid  by  them  in 
excess  of  what  was  due,  calculating  at  the 
rate  at  which  they  paid  prior  to  the  order 
complained  of. 

The  Lower  Appellate  Court  has  dismissed 
the  suit  as  j)arred  by  Act  XIV.  of  1859, 


Section  i,  Clause  4,  holding  that  ^Hh^ plaintiffs 
''  have  only  one  year  allowed  them«  wherein 
"to  set  aside  the  order  of  the  Revenue 
"Court  regarding  the  payigent  of  demands 
"  on  account  of  revenue." 

In  my  opinion,  the  suit,  so  far  as  it  seeks 
to  set  aside  the  order  of  the  Political  De- 
partment and  of  the  Commissioner,  dedarin^ 
the  appellants  hable  to  pay  revenue  at  the 
higher  rate,  will  lie,  and  is  not  barred  by 
Act  XIV.  of  1859.  Such  a  suit  manifestly 
does  not  fall  within  the  terms  of  Clause  4 
of  Section  i ;  and,  as  it  is  not  specifically  pro- 
vided for  in  any  other  Clause,  I  think  it  falls 
under  Clause  16,  which  limits  the  time 
within  which  a  suit  may  be  brought  to  six 
years.  In  this  instance  the  suit  was  brought 
within  six  years. 

As  regards  so  much  of  the  suit  as  has  for 
its  object,  the  recovery  of  the  revenue  paid 
in  excess  of  what  the  appellants  admit  to 
have  been  due,  I  think  the  suit  is  bad. 
But  I  think  it  is  so,  not  because  Clause  4  of 
Section  i  of  Act  XIV.  is  applicable,  but  on 
the  general  principle  that  a  suit  will  not 
lie  to  recover  back  tnoney  paid,  as  this  has 
been,  io  a  person  who  has  committed  no 
fraud  or  extortion,  and  by  persons  fully  aware 
of  all  the  facts  and  of  the  grounds  on  which . 
the  money  was  claimed,  and  who,  if  they 
intended  further  to  contest  their  liability 
should  have  done  so  at  once,  and  who  have 
been  guilty  of  great  laches  and  delay.  In 
my  opinion,  although  this  money  has  been 
paid  "  in  satisfaction  of  a  claim  made  by  the 
Revenue  Authorities"  on  account  of  revenue, 
it  has  not  been  "  paid  under  protest"  within 
the  meaning  of  Clause  4,  Section  i  of  Act 
XIV.  of  1859.  The  appeal  to  the  Commis- 
sioner is  the  last  indication  on  the  record  of 
any  protest,  and  I  do  not  understand  on  what 
principle  it  can  be  held  that  money  paid 
annually  for  three  years  after  an  order  has 
been  made  by  the  Revenue  Authorities  can 
be  said  to  be  money  paid  under  protest,  when 
there  is  no  evidence  of  actual  protest,  and 
when  the  suit  brought  more  than  three  years 
afterwards  to  set  aside  the  order  complained 
of  might  (for  all  that  appears  to  the  contrary) 
have  been  instituted  the  day  after  that  order 
was  made. 

There  is  no  doubt  that  the  decision  of  the 
Lower  Court  as  to  the  "Political  Department" 
being  for  the  purposes  of  these  proceedings 
"  a  Revenue  Authority,"  is  conclusive. 

For  these  reasons,  I  would  remand  the 
case  for  trial  of  the  validity  or  otherwise  of 
the  order  declaring  the  appellants  liable  to 
I  pay  revenue  at  .the  higher  r^e. 
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•    The  23rd   January  1866. 

*  Present : 

The  Hon'ble  C.^.  Trevor  and  F.  A.  Glover, 

Judges, 

Sale  in  execution  of  share— Bntwara. 

«      •       Case  No.  2479  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  East  Burdwan,  dated  the 
20th  July  i86^y  reversing  a  decision 
passed  by  the  Sudder  Ameen  of  that 
Dishi^y  dcUed  the  igth  December  186^, 

Nil  Monee  Doss  Chund  (one  of  the 
Defendants),  Appellant, 

versus 

Sreekant  Doss  Chund  and  others  (Plaintiffs), 
and  others  (Defendants),  Respondents, 

Baboos  Romesh  Chunder  Mitter  and  Banee 
Madhub  Banerjee  for  Appellant. 

Baboo  Kishen  Kishore  Ghose  for 
Respondents. 

Before  a  purchaser  at  a  sale  in  execution  of  a  share 
of  a  specific  mehal  in  an  estate  is  entitled  to  possession 
and  to  a  butwara  of  his  purchase,  its  nature  and  extent 
must  be  clearly  determined  and  defined  in  the  Civil 
G>urts. 

Plaintiff  in  this  case,  alleging  himself  to 
be  the  purchased  at  a  sale  in  execution  of 
12  gundahs  in  a  certain  property,  and,  unable 
to  get  possession  of  his  purchase,  sues  for 
possession  and  for  a  butwara  of  his  share. 
.  The  defendant,  co-sharer  in  the  estate*, 
pleads  that  the  estate  has  been  divided,  by 
private  arrangement  between  the  sharers 
many  years  ago,  into  three  specific  mehals 
with  distind  area,  representing  severally 
3  as.  15  gds.,  6  as.  logds.,  and  5  as.  15  gds. 
of  the  estate ;  that  plaintiff  has  only  purchased 
12  gundahs'  share  of  the  mehal,  representing 
3  annas  15  gundahs'  share  of  the  estate ;  that 
consequently,  until  a  butwara  has  been  made 
of  the  three  mehals  into  which  by  arrangement 
the  estate  has  been  divided,  plaintiff  cannot 
mountain  his  present  adioh,  which  should  be 
dismissed. 

The  first  Court,  adopting  the  view  set 
forth  by  the  defendant,  dismissed  the  plaint- 
iff's claim.  The  second  Court,  without 
determining  the  question  as  to  whether 
plaintiff  had  purchased  a  12  gundahs'  share 
of  a  specific  mehal  with  distind  area 
representing  a  3  as.  15  gds.  share  of  the  pro- 
perty or  1 2  gundahs  of  the  whole  estate,  gave 
plaintiff  a  decree. 

Defendant  now  appeals  specially,  urging 
the  same  grounds  that  he  had  taken  up  be- 
low,  and    con^nding    that,  on    any    view, 


the  Judge's  decision  was  defedive,  inas- 
much as  it  had  not  distinctly  found  what 
the  plaintiff  had  purchased,  whether  a  12 
gundahs'  share  of  a  specific  mehal,  or  12 
gundahs  of  the  whole  estate. 

There  can  be  no  doubt  that  the  Judge 
is  correct  in  stating  that  the  plaintiff  is  en- 
titled to  a  butwara.  But  bdFore  the  Re- 
venue Courts  can  make  this;  it  is  necessary 
for  the  Civil  Courts  in  this  case  to  determine 
exactly  what  plaintiff  purchased — did  he 
purchase  a  1 2  gundahs'  share  of  a  specific 
mehal,  or  did  he  purchase  12  gundahs  of 
the  whole  estate  ?  Moreover,  if  it  be  true, 
as  contended  by  the  plaintiff,  that  defendants, 
co-sharers  in  the  estate  held  by  agreement, 
made  many  years  ago  specific  mehals  with 
defined  area,  the  butwara  and  assessment  of 
the  revenue  will  be  made  with  reference  to  the 
assets  of  those  specific  mehals  and  the  propor- 
tion which  those  assets  bear  to  the  assets  of 
the  whole  estate,  and  not  with  reference  to 
the  share  which  that  mehal  is  said  to  con- 
stitute in  the  whole  estate,  and  plaintiff  will 
only  be  entitled  to  12  gundahs  of  such  dis- 
tind mehal  bearing  its  allotted  sudder  jum- 
ma.  If,  however,  there  be  no  such  divi- 
sion, plaintiff  will,  on  his  contention,  be 
entitled  to  12  gundahs  of  the  whole  estate. 
It  is,  therefore,  most  necessary  that  the 
nature  of  plaintiff's  purchase  be,  in  the  first 
instance,  clearly  determined.  We,  there- 
fore, remit  the  case  to  the  Judge,  with  di- 
redions  that  he  will  give  both  parties  an 
opportunity  of  filing  any  evidence,  documen- 
tary or  oral,  that  they  may  possess  to  prove 
their  different  contentions  regarding  the 
nature  of  the  plaintiff's  purchase.  The 
Judge,  then,  having  duly  considered  it,  will 
determine  what  that  purchase  wsts,  and  give 
plaintiff  a  decree  for  possession  and  butwara 
of  the  same. 


The  24th  January  1866. 

Present: 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Cross-appeal  under  Section  348,  Act 
VIII.  ofx859. 

Case  No.  2828  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Principal  Sudder  Ameen 
of  Dacca,  dated  the  loth  July  iS6$,  mo- 
difying a  decision  passed  by  the  Sudder 
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Ameen   of  that  District^   dated  the  roth 
June  i86^, 

Hossein  Buksh  Patooah  (one  of  the  Defend- 
ants), Appellant, 

versus 

Shaikh  Baroo  Beparee  (Plaintiff),  Respondent. 

Baboo  iBama  Churn  Banerjee  for  Appellant. 

Baboo  Luleet  Chunder  Sein  for  Respondent. 

A  plaintiff  (respondent)  cannot  be  allowed,  by  way 
of  cross-appeal,  to  take  objedlions  under  Section  34S, 
Act  VI 11.  of  1859,  to  the  finding  of  a  Lower  Court  as 
to  a  defendant  who  has  not  appealed,  and  who  is  not 
before  the  Appellate  Court. 

The  appeal  in  this  case  is  on  the  evidence 
generally,  not  on  any  point  of  law.  We 
cannot  entertain  the  objections  which  are 
taken  to  the  decree  of  the  Lower  Court, 
which  has  gone  at  great  length  into  the  facts. 
The  appeal  is  dismissed  with  costs.    . 

The  respondent  seeks,  by  way  of  cross- 
appeal,  to  take  certain  objections  before  us  to 
the  finding  of  the  Lower  Court  as  to  a  de- 
fendant who  has  not  appealed.  We  are  of 
opinion  that  we  cannot  listen  to  such  objec- 
tions, the  defendant  whom  they  alone  a^ect 
not  having  appealed. 


The  24th  January  1866. 
Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Limitation— Suit  to   recover  value  of 
personal  property  misappropriated. 

Case  No.  2806  of  1865. 

Special  Appealfrom  a  decision  passed  by  the 
Judge  of  Cuttack,  dated  the  22nd  June 
iS6^,  affirming  a  decision  passed  by  the 
Officiating  Judge  of  the  Small  (3ause 
Courty  exercising  the  powers  of  a  Prin- 
cipal Sudder  Ameen  of  that  District , 
dated  the  i8th  January  186^, 

Ramnath  Roy  Chowdhry  (Plaintiff), 
Appellant, 

versus 

Huro  Chunder  Roy  Chowdhry  (Defendant), 

Respondent. 

Baboo  Romanath  Bose  for  Appellant, 

Baboo  Otool  Chunder  Mookerjee  for 
Respondent. 


This  was  a  suit  to  recover  the  valine  of  cer- 
tain dhan  alleged  to  have  been  appidpriated 
by  the  defendant,  special  respondent,  the 
plaintiff's  story  being  that,  on  a  partition  of 
ancestral  property  taking  place  between  him 
and  the  defendants  who  are  his  cousins,  a 
certain  mouzah  fell  into  the  latter's  share,  in 
which  mouzah  plaintiff  had  stored  a  largC^ 
quantity  of  dhan,  his  own  private  property. 

The  defendant  denied  having  taken  the 
dhan,  and  pleaded  that  the  suit  was  barred 
by  limitation. 

Both  Lower  Courts  have  held  that  fhe  suit 
is  one  for  damages,  coming  under  Clause  2, 
Section  i.  Act  XIV.  of  1859,  and  that  the 
one-year  rule  of  limitation  was  to  be  applied. 
Plaintiff,  not  having  brought  his  suit  withih 
that  time,  was  barred. 

We  think  it  perfectly  clear  that  the  Judge 
was  wrong  in  applying  the  Clause  above 
quoted.  That  Clause  refers,  amongst  other 
things,  to  damages  for  injury  to  personal 
property,  but  has  nothing  to  do  whh  a  case 
where  a  person  appropriates  personal  pro- 
perty belonging  to  another.  The  law  appli- 
cable to  such  cases  is  Clause  16  of  the  same 
Section,  and  the  special  respondent's  pleader 
is  himself  compelled  to  admit  that  this  is  so, 
and  that  he  cannot  support  the  Lower  Court's 
decision. 

The  appeal  is,  therefore,  decreed,  and  the 
case  remanded  to  the  Court  of  first  instance 
for  trial  on  the  merits.  Costs  to  follow  the 
result. 


The  24th  January  1866. 

Present:^ 

the  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson ,  'Judges. 

Written  Statements— Evidence  of  Parties. 

Case  No.  2866  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghly,  dated  the  2$ih  May 
186$,  affirming  a  decision  passed  hy  the 
Principal  Sudder  Ameen  of  that  District , 
dated  the  2$th  November  1862. 

Juggessur  Mookerjee  and  others  (Plaintiffs), 

Appellants, 

versus 

Gopee  Kishen  Sein  and  others  (Defendants), 

Respondents. 

Baboo  Hem  Chunder  Banerjee  for 
Appellants!! 
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Baboo  Baneenath  Base  for  Respondents. 

A  writteii|stateinent  cannot  be  called  for  by  an  Ap- 
,  pellate  Court,  or  read  as  evidence  ag^ainst  any  party  to 
the  suit,  save  the  person  by  whom  it  is  made,  and  those 
who  are  bound  by  adHKssions  made  by  him. 

Wk  regret  that  we  should  be  obliged  to 
remand  this  case  again,  and  that  we  should 
be  obliged  to  do  so  owing  to  the  very  irre- 
gular manner  in  which  the  Lower  Court 
had  carried  out  the  former  order  of  Vemand 
passed  by  this  Court  on  the  2nd  of  August 
•  1864. 

The  noain  issue  in  the  case  being  the  bona 
fides  of  a  certain  Kobalahy  and  the  Lower 
Court  having  decided  against  it,  solely 
because  it  appeared  that  the  consideration- 
money  had  not  been  paid  in  the  precise 
manner  alleged,  the  case  was  remanded  with 
a  direction  that  the  Court  shoulcl  decide  the 
question  at  issue,  not  on  the  one  ground  on 
which  it  had  relied,  but  upon  the  whole  evi- 
dence before  it. 

On  the  case  being  remanded,  the  Lower 
Court  (although  acting  as  an  Appellate 
Court)  ordered  the  defendants  to  put  in  a 
written  statement,  and,  a  statement  having 
been  put  in,  treated  it  as  evidence  in  the 
cause. 

We  know  of  no  law  which  authorizes  a 
Court  of  Appeal  to  call  upon  any  of  the 
parties  for  a  written  statement.  It  is  only 
by  a  Court  of  original  jurisdiction,  and 
before  final  judgment,  that  written  state- 
ments can  be  called  for  (Section  122  of  Act 
VIII.  of  1859).  In  this  case,  final  judg- 
ment had  been  passed  by  the  Court  of  first 
instance,  and  the  time  for  putting  in  written 
statements  was  past.  Further,  under  no 
circumstances  can  a  written*  statement  be 
read  as  evidence  against  any  party  to  a  suit 
save  the  person  by  whom  it  is  made,  and 
those  who  are  bound  by  admissions  made 
by  him.  If  the  Court  deems  it  necessary 
that  the  evidence  of  a  defendant  should 
form  part  of  the  record,  it  is  the  duty  of 
the  Court  to  summon  that  defendant,  and 
have  his  evidence  taken  in  the  regular 
manner:  and  the  Court  acts  illegally  if, 
instead  of  having  the  defendant  examined 
as  a  witness,  it  simply,  calls  on  him  to  put 
in  a  written  statement,  and  then  treats  the 
statement  as  if  it  were  evidence  given  by 
the  defendant  against  the  plaintiff. 

Under  Section  355  of  Act  VIII.  of  1859, 
the  Lower  Appellate  Court  might  have 
allowed,  and  may  still  allow,  the  defendant 
and  any  other  necessary  witnesses  to  be 
examined.  But  the  calling  for  written  state- 
nients  and  using  them  as  evidence  is  a  very 

yoLv. 


serious  and  substantial  error  in  the  proce- 
dure and  in  the  investigation  of  this  case ; 
and  the  appellants  are  entitled,  in  special 
appeal  to  us,  to  demand  that  the  case  should 
be  sent  back  in  order  that  the  original  order 
of  remand  may  be  legally  carried  out. 

In  conclusion,  we  observe  that  the  Lower 
Court  seems  to  have  misconceived  the  effect 
of  the  statement  made  by  the  defendant  as 
to  his  having  received  '*  a  promissory  note 
for  1,000  rupees."  What  the  defendant 
states  is  that  he  got  450  rupees  in  Bank 
Notes,  and  550  rupees  in  cash. 

On  the  whole,  the  case  is  remanded  for 
re-trial,  so  that  the  original  order  of  remand 
may  be  fully  carried  out.  The  Judge  will 
take  the  case  up  out  of  its  turn,  and  dispose 
of  it  at  once. 


The  29th  January  1866. 
Present : 

The  1  lon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Limitation— Deduction*— Interest  (in  excess 

of  principal). 

Cases  Nos.  558  and  560  of  1863. 

Applications  for  Review  of  judgment  passed 
by  Justices  F,  B,  Kemp  and  A.  A»  Roberts ^ 
C,  B.y  on  the  4th  August  1863,  in  Regular 
Appeals  Nos,  5/^  and  $48  of  1862. 

Huromonee  Gooptia  (Plaintiff),  Pelilioner, 

«• 

versus 

Gob^nd  Coomar  Chowdhry  (Defendant), 
Opposite  Party, 

Mr,  Montriou  and  Baboos  Chunder  Ma- 
dhub  Ghose  and  Romesh  Chunder  Mitter 
for  Petitioner. 

Baboos  Onoocool  Chunder  Mookerjee  and 
Kalee  Mohun  Doss  for  Opposite  Party. 

The  time  occupied  in  the  Summary  Department  to 
recover  excess  ot  jumma  according  to  a  decree  should 
be  deducted  from  the  period  of  limitation  for  the  re- 
gular suit  which  is  afterwards  brought  for  the  same 
purpose,  and  to  which  the  plaintiff  was  referred  by  the 
late  Sudder  Court. 

1      Section  6,    Regulation   XV.,    1793   (prohibiting  the 
!  Courts  from  awarding  as  interest  a  sum  larger  than  th^ 
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principal)  is  not  applicable  to  a  suit  instituted  after  the 
passing  of  Act  XXVIII.  of  1855.  Even  under  Regula- 
tion ?vV.,  1793,  it  was  the  practice  of  the  Court  to 
allow  interest  in  excess  of  principal,  where  the  interest 
had  accumulated  owing  to  reasons  not  ascribable  in 
any  degree  to  procrastination  on  the  part  of  the  cre- 
ditor. 

This  is  an  application  to  review  the  judg- 
ment of  this  Court,  dated  the  4th  August 
1863.  The  application  was  admitted,  and 
due  notice  has  been  served  on  the  opposite 
party. 

It  appears  that  a  suit  for  enhancement 
of  rent  was  instituted  by  the  opposite  party 
against  the  applicant  for  review,  and  a 
decree,  considerably  enhancing  the  rent  of 
the  applicant's  tenure,  obtained.  1  he  oppo- 
site party  executed  that  decree,  and  reco- 
vered from  the  applicant  certain  monies, 
being  the  difference  between  the  old  and 
the  new  or  enhanced  jumma.  On  appeal 
by  the  applicant,  further  enquiry  was 
directed  to  be  made  by  the  late  Sudder 
Court,  which  resulted  in  the  jumma  being 
considerably  reduced  from  the  sum  origin- 
ally fixed  in  the  enhancement  suit.  The 
applicant  was  declared  to  be  entitled  to  a 
refund  of  the  excess  paid  by  him  to  the  op- 
posite party.  This  decision  was  passed  on 
the  i2th  September  1847.  From  this  peiiod, 
until  the  present  suit,  which  was  instituted 
on  the  17th  August  1861,  the  applicant  for 
review  was  actively  prosecuting  his  claim  in 
the  Summary  Department  for  the  recovery 
of  the  sum  paid  in  excess  of  the  jumma, 
which  was  eventually  fixed  by  the  decree  of 
the  12th  September  1847. 

The  Judge  appears  to  have  referred  the 
applicai^  to  a  regular  suit,  holding  that  he 
had  no  remedy  in  the  Summary  Department. 
The  applicant  appealed,  and  the  late  Sudder 
Court,  on  the  27th  September  i860,  confirmed 
the  order  of  the  Judge.  The  present  suit 
was,  therefore,  brought  on  17th  August 
1861. 

The  Principal  Sudder  Ameen  decreed  the 
suit.  On  appeal,  this  Court  held  that  the 
provisions  of  Construction  11 29  applied  to 
the  case,  and  that  the  applicant  should  have 
sought  his  remedy  summarily,  and  not  by 
a  regular  suit.  The  decision  of  the  Princi- 
pal Sudder  Ameen  was,  therefore,  reversed. 

We  have  now  been  shewn  that  the  late 
Sudder  Court,  on  the  27th  September  i860, 
referred  the  applicant  to  a  regular  suit,  hold- 
ing that  the  Judge  was  right  in  deciding 
that  the  applicant  could  not  recover  summa- 
pjly.     This^decision  was  not  brought  to  our 


notice  when  the  appeal  was  hear^,  and  was 
entirely  overlooked  by  the  Court.  # 

We  think  that  we  are  bound  by  this  deci-  * 
sion    from  which  no  appeal  was  preferred, 
and  that  the  applicant,  plaintiff  below,  has 
sought  his  remedy  in  a  competent  Court  and 
in  a  proper  form.  . 

It  has  been  contended  by  the  pleader  for 
the  opposite  party  that  the  suit  of  the  plaint* 
iff  (applicant  for  review)  is  barred  by  the 
Statute  of  Limitations,  the  cause  of  action 
having  arisen  from  the  date  on  ^ich  the 
monies  were  recovered  by  the  defendant, 
and  that,  calculating  from  that  date  to  date 
of  suit,  more  than  1 2  years  had  elapsed. 

This  suit  is  governed  by  the  old  Law  of 
Limitation,  Section  14,  Regulation  III.  of 
1793.  We  find  that  the  applicant  for  re- 
view did  directly  prefer  his  claim  to  a  Court 
of  competent  jurisdiction  ;  after  a  long 
period,  during  which  he  was  actively  em- 
ployed in  prosecuting  his  claim,  and  during 
which  he  was  pertinaciously  opposed  by  the 
other  party,  he  was  referred  by  the  then 
highest  Appellate  Court  in  this  country  to  a 
regular  suit.  He  lost  no  time  in  instituting 
such  suit,  and  is,  therefore,  fully  entitled  to 
deduct  the  time  occupied  in  the  summary 
stage  of  the  enquiry.  The  suit  is,  therefore, 
in  time,  the  conduct  and  acts  of  the  applicant 
having  taken  the  case  out  of  the  operation 
of  the  Statute. 

With  reference  to  the  question  of  interest, 
the  pleader  for  the  opposite  party  contends 
that  the  Court  cannot  award  as  interest  a 
sum  larger  than  the  principal.  Section  6, 
Regulation  XV.  of  1793,  is  quoted  in  support 
of  this  argument. 

The  Court  observes  that  this  suit  was 
instituted  after  the  passing  of  Act  XXVTIf. 
of  1855,  by  which  Act  the  Section  quoted  by 
the  pleader  for  the  opposite  party  was  re- 
pealed. Further,  it  appears  that  it  was  the 
practice  of  our  Courts  under  the  old  law 
(Regulation  XV.  of  1793)  to  allow  interest  in 
excess  of  the  principal  in  cases  where  the 
interest  had  accumulated  owing  to  reasons 
not  ascribable  in  any  degree  to  procrastina- 
tion on  the  part  of  the  creditor  (sef  Vol. 
III.,  Select  Reports,  pp.,  270-275  ;  and 
Vol.  IV.,  pp.,  261-262).  In  this  case 
the  creditor  had  recourse  to  law  for  the  re- 
covery of  the  monies  due  to  him  ;  the  delay 
in  obtaining  redress  is  in  no  v^^y  owing  to  his 
laches  or  procrastination.  The  judgment- 
debtor,  the  opposite  party,  ought  to  have 
paid  in  the  money  which,  by  a  formal  decree, 


i866.] 


nivii 


THE   WEKKLY    REPORTER. 


Rulings. 


53 


he  had  b<^n  declared  liable  to  refund.      For 
these  relsons  we  see  no  reason  to  disturb 
*  the  award  of  the  Lower  Court  in  the  matter 
of  interest.  • 

No  other  points  were  pressed  upon  the 
Court  by  the  opposite  party.     The  decision 

^of  the  Principal  Sudder  Ameen  is,  therefore, 
affirmed,  and  the  two  appeals  dismissed  ;  the 
former  decision  of  this  Court  in  appeal  is 

'  set  aside.  Costs  of  both  Courts  and  of  this 
application  with  interest  will  be  borne  by 
the  opposite  party.  This  decision  governs 
No.  560. 


The  30th  January  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Mortgage  accounts. 
Case  No.  282  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
Moulvie  It  rut  Hossein  Khan,  Principal 
Sudder  Ameen  of  Behar,  dated  the  4th 
August  186^. 

Shah  Ameerooddeen  (Plaintiff),  Appellant, 

versus 

Ram  Chand  Sahoo  and  others  (Defendants), 

Respondents. 

Moonshee  Ameer  AH  Khan  Bahadoor  and 
Mr.  C.  Gregory  for  Appellant. 

Baboos  Sreenath  Doss  and  Nil  Mad  hub 
Sein  for  Respondents. 

To  enable  a  Court  to  ascertain  the  amount  received 
^y  the  mortg^ajjree  whilst  in  possession,  the  mortg^agee 
siwuld  file  his  jumtna'-vasihbakee  papers,  and  proceed 
gwerally  in  accordance  with  Section  11,  Regulation 
^V.,  1795. 

• 

This  was  a  suit  for  possession  of  an 
Mannas  share  of  Mouzah  Doorgapore 
from  the  mortgagee  on  the  ground  that  the 
mortgage-moncy  had  been  fully  satisfied, 
and  also  to  recover  the  sum  of  4.478  rupees 
collected  by  the  mortgagee  over  and  above 
what  was  due  to  l^im. 


The  defendant  pleaded  that,  so  far  from 
being  re-paid,  the  amount  realized  from  the 
land  had  not  been  sufficient  to  cover  even 
the  interest  of  the  monies  lent. 

The  Lower  Court  deputed  an  Ameen  to 
make  a  local  enquiry  ;  but,  being  dissatisfied 
with  his  report,  he  decided  the  question  of 
wasilat  on  the  pativarees  papers,  and  held 
that,  so  far  from  the  mortgagee  having  over- 
paid himself,  there  was  still  due  to  him 
about  11,000  rupees.  He,  therefore,  dis- 
missed the  plaintiff's  suit. 

The  point  taken  in  appeal  i^  that  the 
papers  on  which  the  Principal  Sudder 
Ameen  has  decided  the  amount  realized 
from  the  estate  are  spurious,  and  that  they 
do  not  afford  the  kind  of  proof  required-  by 
law. 

Section  11,  Regulation  XV.  of  1793,  is 
the  law  applicable  to  this  case,  and,  on 
going  over  the  record,  we  do  not  find  that 
its  provisions  have  in  any  way  been  carried 
out.  No  jumma-wasil-bakee  papers  were 
filed  by  the  mortgagee,  and  the  documents 
which  have  been  put  in  (long  after  the 
proper  time)  are  unattested  extracts  made  up 
from  originals  which  are  admittedly  in  exist- 
ence, and  for  the  non-production  of  which 
no  reasons  are  assigned. 

We  find  also  that  they  were  not  filed 
before  the  Ameen  who  went  to  the  spot, 
although  the  mortgagee  had  full  notice  of 
his  deputation,  and  knew  the  purpose  for 
which  the  Ameen  had  been  sent. 

It  is  absolutely  impossible  for  the  Court 
to  come  to  any  conclusion  as  to  the  amount 
received  by  the  mortgagee  whilst  jn  posses- 
sion from  the  papers  now  filed,  as  they  do 
not  represent  each  ryot's  payments,  and  the 
case  must,  therefore,  be  remanded  in  order 
that  ttie  Principal  Sudder  Ameen  n^ay  call 
upon  the  mortgagee  to  file  his  jumma-wasil- 
bakee  papers,  and  proceed  generally  in  terms 
of  the  Regulation  above  quoted.  The 
Ameen  will  then  proceed  to  the  spot,  and 
test  these  papers  by  the  evidence  of  the 
ryots. 

As  this  remand  and  consequent  delay  has 
been  mainly  caused  by  the  mortgagee's  neg- 
ligence, he  will  pay  all  the  costs  of  suit  up  to 
this  date. 

Regular  appeal  No.  283  is  mutatis  mutan- 
dis on  all  fours  with  this  case,  and  is,  with 
the  consent  of  both  parties,  remanded 
for  the  same  reasons.  The  order  regarding 
costs  will  be  the  same  in  both  c^es. 
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The  30th  Januar)'  1866. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A. 
Glover,  Judges. 

Hindoo  Law  (Mitakshara) — ^Ancestral  property 
(Interest  of  Son  in). 

Case  No.  278  of  1865. 


Regular  Appeal  from  a  decision  passed  by 
Moulvie  Itrut  Hossein  Khan^  Principal 
Sudder  Ameen  of  Sarun,  dated  the  20th 
May  186$, 

Goor  Surun  Doss  (Plaintiff),  Appellant^ 

versus 

Ram  Surun  Bhukut  and  others  (Defendants), 

Respondents, 

Bahoos  Unnoda  Per  shad  Banerjee  and  Kishen 
Succa  Mookerjee  for  Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondents. 

According-  to  the  Mitakshara  Law,  sons  have  a  vest- 
ed interest  in  ancestral  property,  which  interest  is 
saleable  at  any  time  in  satisfaction  of  claims  ag-ainst 
them. 

This  was  a  suit  for  cancellation  of  a 
Miscellaneous  order  passed  by  the  Civil 
Court  of  Zillah  Sarun,  by  which  certain  pro- 
perties attached  by  the  plaintiff  in  execution 
of  a  decree  were  declared  not  liable  to  sale. 

The  suit  arose  in  this  wise.  Chuttaree 
Bhugut,  the  original  acquirer  of  the  property, 
left  two  sons,  Ram  Suhae  and  Sheo  Suhae  — 
the  first,  who  is  now  alleged  to  be  "  non 
compos  mentis*'  had  sons,  Ablakee  and  oihcrs  ; 
the  last  (who  is  dead),  also  sons,  Ram  Surun 
and  others.  • 

These  sons  of  Ram  Suhae  and  Sheo  Suhae 
borrowed  money  from,  and  executed  a  deed 
of  mortgage  to,  one  Maghessur  Dyal  on  the 
I2th  of  November  1858,  and  he  sold  his  in- 
terest to  Goor  Surun  Doss,  the  plaintiff,  in 
November  of  the  following  year. 

Goor  Surun  foreclosed,  and  then  sued  for 
possession  of  the  mortgaged  property.  He 
got  a  partial  decree  only,  the  sons  of  Ram 
Suhae  being  declared  to  have  no  right  on 
account  of  their  father's  insanity.  The 
plaintiff  then  brought  his  suit  against 
Ablakee  and  the  other  sons  of  Ram  Suhae  for 
the  money  lent,  and  obtained  a  decree  on  the 


29th   of   May    1863,   which  was  confirmed 
aftenvards  by  the  Judge  on  appeal.* 

In  execution  of  this  decree,  Goor  Sarun 
prayed  for  the  sale  of  his  debtor's  reversion- 
ary right  in  the  ancestral  estate  then  held  by 
their  father  Ram  Suhae  Bhugut.  This  was 
refused  by  the  Principal  Sudder  Ameen,  a 
the  present  suit  was  brought  to  cancel  this 
Miscellaneous  order,  and  to  declare  the  debtor  s 
rights  saleable. 

The  Lower  Court  has  now  decided  that 
the  rights  in  question  are  not  "  existent," 
but  are  contingent  on  an  extremely  uncer- 
tain event,  the  survival  of  the  father  bv  the 
sons  that  is,  and  that  they  are  not,  therefore, 
legally  saleable. 

The  decree-holder  appeals  against  this  de- 
cision, and  urges  that,  according  to  the  Mitak- 
shara system  of  law  which  confessedly  go- 
verns this  case,  sons  have,  from  the  first,  a 
vested  interest  in  ancestral  property,  and  that 
such  interest  is  saleable  at  any  time. 

There  can  be  no  doubt,  we  observe,  that 
this  is  a  correct  exposition  of  the  law  as  it 
prevails  under  the  Mitakshara  system,  and 
that  sons  can,  at  their  pleasure,  force  a  father, 
however  reluctant,  to  divide  with  them  pro- 
perty obtained  from  a  paternal  grandfather 
{vide  Colebrooke's  Mitakshara,  Chapter  I., 
Section  6).  This  right  accrues  to  a  son 
from  the  time  of  his  birth,  and  is  not,  there- 
fore, one  contingent  on  the  father's  death,  or 
upon  any  **  uncertain"  event  ;  it  is  a  vested 
right  claimable  at  any  time  during  the  fa- 
ther's life. 

It  may  be,  as  argued  by  the  respondents' 
pleader,  that  no  case  of  the  kind  is  to  be 
found  in  our  books ;  but  the  principle  is,  we 
consider,  indubitable,  and  we  have  no  hesita- 
tion in  declaring  it.  There  is  no  necessity 
for  our  going  further  than  this,  or  for  stating 
the  effect  of  our  decision  on  the  properties 
claimed.  It  is  sufficient  for  the  purposes  of 
this  case  that  we  lay  down  the  general  rule, 
as,  with  the  exception  of  Sheo  Surun,  none  of 
the  respondents  have  appealed. 

With  reference,  however,  to  this  respond- 
ent who  claims  through  his  ancestor, 
Bhayabul  Singh,  to  have  purchased  the  en- 
tire rights,  both  of  Ram  Suhae  and  of  his  sons, 
in  mouzah  Pachoonda,  before  the  passing  of 
the  plaintiff's  decree,  we  think  that  the  case 
must  be  remanded  for  enquiry. 

For  the  rest,  we  reverse  the  decision  of 
ihe  Principal  Sudder  Ameen,  and  declare  the 
sons  of  Ram  Suhae  to  have  a  vested  right  in 
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the  anccsfral  property,  which  is  liable  to  sale 
in  satisfal:tion  of  any  claims  against  them. 

The  costs  of  this  appeal  will  be  paid  by  all 
the  respondents*  except  Sheo  Surun  Roy, 
whose  case  is  remanded.  The  costs  of  that 
portion  of  the  suit  will  follow  the  result  of 
the  enquiry  now  ordered. 


The  30th  January  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

fudges. 

Alluvial  L4uds. 

Case  No.  264  of  1865. 

Regular  Appeal  from  a  decision  passed  hy 
the  Judge  of  Rungpore^  dated  the  30th 
June  iS6^, 

Kalee  Monee  Debia  and  others  (Plaintiffs), 

Appellants, 

versus 

The  Collector  of  Mymensing  and  others 
(Defendants),  Respondents, 

Baboos  Sreenath  Doss  and  Luleet  Chunder 
Sein  for  Appellants. 

Baboos  Kishen  Kishore  Ghose  and  Jugga- 
danund  Mookerjee  for  Respondents. 

Re-formed  lands  belong  to  the  estate  to  which  they 
accrete. 

Land  separated  from  an  estate  by  a  shallow  fordable 
shream  is  not  dissociated  from  that  estate  by  that  cir- 
cumstance onljr>  but  is  an  accretion  to  the  estate  of  the 
riparian  proprietor,  the  intervening  water  notwith- 
stuiding.  ' 

This  was  a  suit  to  recover  possession  of 
371  khadas  of  land  as  appertaining  to  plaint- 
iff's mouzah  of  Pakooreah,  and  demarcated 
with  it  by  the  survey  of  1853,  on  the  alle- 
gation that  the  Collector  of  Mymensing, 
acting  on  the  part  of  Government,  had,  on 
the  re  formation  of  the  land  on  the  same  site 
after  diluvion  in  i860,  annexed  it  as 
forming  part  and  parcel  of  the  Government 
Khas  Mehal  Beera  Pauchberiah. 

The  defence  was  that  the  land  was  and 
always  had  been  an  appurtenance  to  Mouzah 
Beera  Pauchberiah,  and  that  Government 
had  held  possession  of  it  under  a  deciee  of 
the  Resumption  p)urt  ever  since  1837,  and 


had  made  a  settlement  of  the  mehal  with 
one  Prannath  Roy,  a  minor.  The  Collector, 
acting  as  the  Court  of  Wards,  also  defended 
the  suit  on  the  part  of  the  minor,  urging  the 
same  pleas. 

The  Judge  found  (i)  that  the  land  did  not 
form  part  of  Mouzah  Pakooreah,  that  is,  it 
was  not  re-formed  on  land  of  Pakooreah  pre- 
viously washed  away  by  the  river;  (2)  that 
it  belonged  to  Beera  Pauchberiah  as  an  ac- 
cretion ;  and  (3)  that  it  was  re-formed  land 
of  Mouzah  Beera  Pauchberiah  diluviated  in 
1854,  re-formed  in  1855,  and  settled  in  1856 
without  opposition  on  the  part  of  the  owners 
of  Pakooreah,  and  that  the  suit  was,  there- 
fore, barred  by  limitation. 

He,  therefore,  dismissed  the  plaintiff's  suit. 

In  appeal,  the  Judge's  decision  on  all 
these  issues  is  traversed,  and  alleged  to  be 
against  the  evidence. 

There  is  no  occasion  for  us  to  consider 
whether  or  not  the  disputed  land  has  been 
re-formed  on  the  site  of  land  belonging 
originally  to  either  mouzah,  it  hiving  been 
ruled  by  more  than  one  decision  of  this 
Court  that  no  such  claim  can  be  sustained, 
but  that  lands  of  the  nature  now  in  dispute 
belong  to  the  estate  to  which  they  accreted 
(3  Sutherland's  Weekly  Reporter,  page  68, 
Mr.  S.  Kenny,  appellant). 

Nor,  so  far  as  this  case  is  concerned,  need 
we  look  to  the  second  head  of  the  Judge's 
order  further  than  to  lay  down  the  principle 
that  the  disputed  land,  being  separated  from 
the  appellant's  estate  of  Pakooreah  by  a 
shallow  and  fordable  stream  only,  is  not  dis- 
sociated from  Pakooreah  by  thai  circum- 
stance, but  would  be  an  accretion  to  the 
estate  of  the  riparian  proprietor,  the  inter- 
vening water  notwithstanding.  The  maps 
filed  liy  the  appellant,  and  which  are  admitted 
to  represent  the  present  state  of  the  disputed 
lands,  show  very  clearly  that  these  last 
cannot,  if  considered  as  new  alluvion,  be  an 
accretion  to  the  Government  Mehal,  but  must 
appertain  to  the  estate  on  the  river  bank. 
But,  looking  to  the  facts  of  this  case,  namely, 
that  Government  in  1837  obtained  in  this 
chur  a  certain  quantity  of  land  as  an  estate, 
Mehal  Beera  Pauchberiah,  and  has  ever 
since  remained  in  possession  of  it,  the 
question  becomes  one  of  disputed  boundary 
between  two  mouzahs,  and  our  decision  must 
turn  on  the  extent  of  the  resumption 
decree  of  1837.  The  circumstances  under 
which  that  decree  was  obtained  cannot,  of 
course,  be  questioned  now,  and,  dy  it  Govem- 
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ment  obtained  possession  of  608  khadas  of 
land  on  the  spot  now  claimed  by  the  appel- 
lants as  forming  part  of  Mehal  Beera  Pauch- 
berij^h ;  ?ind  whether  the  appellant's  allega- 
tions of  diluvion  and  subsequent  alluvion  be 
correct  or  not,  it  is  admitted  that  Govern- 
ment has  been,  and  is,  in  possession  of  chur 
land  on  the  western  side  of  the  river  as 
Mehal  Beera  Pauchberiah  all  along,  and 
that  the  land  now  in  dispute  joins  on  to* 
what  Government  holds  as  part  of  that 
mouzah. 

The  qqestion,  therefore,  as  before  observ- 
ed, revolves  itself  into  one  of  measurement, 
and  appellant's  right  to  claim  the  land  in 
dispiate  must  depend  on  whether  Govern- 
ment is  in  possession  of  a  larger  area  than 
was  decreed  to  it  in  1837. 

Now,  taking  the  appellant's  own  statement 
as  the  basis  of  calculation,  we  find  that  Go- 
vernment holds  5,000  beegahs  of  the  chur 
without  dispute  as  Mouzah  Beera  Pauch- 
beriah, and  that  t;he  disputed  area  covers 
4,000  beegahs  more,  so  that  Government  is 
in  possesion  of  9,000  beegahs  in  the  place 
where  it  has  held  the  lands  ojE  that  mouzah 
since  the  resumption  decree. 

The  question  then  arises,  does  this  quan- 
tity of  land  exceed  that  covered  bv  the 
decree  of  1837?  Neither  of  the  litigant 
parties  make  a  khada  to  contain  less  than 
16  beegahs ;  so  that  taking  this  as  a  basis  of 
calculation,  Government  is  entitled  to  9.728 
beegahs  o^i  the  spot,  part  of  which  at  least 
the  apellai^t  admits  is  the  reformed  land  of 
what  was  the  origijnal  Beera  Pauchberiah 
granted  to  Goyer^iment  under  the  resump- 
tion proceedings. 

This  J)eing  so,  it  is  manifest  that  the 
entire  disputed  area,  added  to  what  Govern- 
ment is  admitted  to  be  in  possession  of,  does 
not  make  up  the  extent  of  land  to  which  the 
reSiP02)den,t  is  entitled  under  the  decree  of 
1837,  and  that  appellant,  therefore,  has  no 
case. 


The  3rd  Februar}-  1866. 

Present  : 

The  Hpn'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

^enamee— Purchase  at  Sale  for  arrears  of  Re- 
venue—Sec<<ioa  36,  Act  XI.  of  1859— Written 
Statements. 

Case  No,  318  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Sylhet,  dated  the  22nd  July 
186s. 


Jadub  Ram  Deb  alias  Jadub  Chtmder  Deb 

(Plainiiffl,  Appellant,    * 

versus 

Ram  Lochun  Muducl^  and  others, 

*  (Defendants),  Respondents. 

Baboo s  Dwarkanath  Milter  and  Ashootosh 

Dhur  for  Appellant.        » 

Baboo  Romanath  Bose  for  Respondent. 

Suit  laid  at  Rupees  2,536-14. 

A  certified  purchaser  at  a  sale  for  arrears  of  Govern- 
ment Revenue,  suing'  to  recover  possession  of  which 
he  has  been  ousted,  is  not  debarred  from  the  benefit  of 
Section  36,  Act  XI.  of  1859,  and  from  pleadii%  that  the 
defendants  were  not  entitled  to  sue  him  as  being  merely 
a  bettamecdar.  But  he  may  be  so  debarred  ir  be  has 
acknowledg-ed  that  his  holding:  was  merely  that  of 
a  trustee,  and  the  property  belonged  to  those  from 
whom  the  defendants  were  purchasing,  whereby  he 
induced  the  defendants  to  purchase. 

To  allow  a  plaintiff  to  file  a  written  statement  after 
having  seen  the  written  statement  of  the  defendants,  and 
by  way  of  rejoinder  thereto,  is  in  direct  contravention  of 
the  Code  of  Civil  Procedure. 

The  plaintiff  in  this  case  sues  for  a  de- 
claration of  his  right  to,  and  for  possession 
of,  certain  lands.  The  lands  in  question 
were  sold  by  the  Collector  in  December  1863 
for  arrears  of  Government  Revenue.  The 
plaintiff  was  declared  the  purchaser :  the 
sale  to  him  was  ratified,  he  got  the  usual 
certificate,  and  obtained  possession  under  it. 
The  lands  were  subsequently  seized  as  be- 
longing to  certain  third  parties,  in  execution 
of  a  decree  against  those  third  parties. 
The  execution -creditor  who  seized  aHeged 
that  the  purchase  by  the  plaintiff  had  been 
merely  benamee  for  the  judgment-debtors, 
and  that  the  property,  in  fact,  belonged  to 
the  latter. 

After  some  litigation  of  a  summary  kind, 
the  plaintiff  brought  the  suit  now  in  appeal 
before  us.  There  were  originally  a  good 
many  defendants :  several  of  them,  however, 
have  come  to  terms  with  the  plaintiff,  and  as 
to  them  a  compromise  has  been  made. 

The  only  defendants  who  now  contest  the 
plaintiff's  claim  set  up  a  title  as  purchasers 
from  the  third  parties,  the  judgment- debtors, 
for  whom  the  plaintiff  is  said  to  hare 
throughout  been  acting  benamee.  They 
allege  that  the  plaintiff  never  had  any  bene- 
ficial interest  in  his  purchase;  that  after  the 
purchase,  he  executed  a  ladavee  or  deed  of 
relinquishment  of  his  rights  in  the  property 
to  those  who  were  alone  beneficially  interest- 
ed ;  and  that  when  the  sale  was  made  to 
them  by  the  real  proprietors,  the  plaintiff 
concurred  in  the  sale,  and  showed  his  con- 
cuirciice  by  attesting  the  kobala^  or  bill  of 
sale,  which  contained  a  recital  of  the 
ladavee. 
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The  Lqyeer  Court  held  that  the  defendants, 
vho  claii^ed  under  the  sale  and  the  kobala, 
.  witnessed  by  the  plaintiff,  did  not  prove  that 
they  had  ever  b^en  in  possession,  and  that 
the  plaintiff  proved  that  he  had  had  posses- 
sion in  virtue  of  his  purchase.  The  Court, 
however,  further  held  that  the  plain tiif's 
^wrchaSe  was  only  a  henamee  one  for  the 
benefit  of  his  master  who  had  sold  as  alleged 
to  the  defendants  who  now  claimed  the  land, 
and  that  the  plaintiff  had  executed  the 
ladat-ee,  and  had  attested  the  kobala,  and  had 
thereby^iven  himself  out  to  be  only  a  hena- 
mee holder,  and  so  induced  people  to  pur- 
chase. The  Court,  therefore,  dismissed  so 
much  of  the  suit  as  related  to  the  de- 
fendants to  whose  claim  alone  the  present 
appeal  relates. 

The  sale  was  a  sale  for  arrears  of  revenue, 
and  was  made  under  the  provisions  of  Ad 
XI.  of  1859.  By  Section  36  of  that  Ad 
"  any  suit  brought  to  oust  the  certified 
*'  purchaser  on  the  ground  that  the 
*•  purchase  was  made  on  behalf  of 
**  another  person,  not  the  certified  pur- 
**  chaser,  shall  he  dismissed  with  cosisJ' 
A  suit,  therefore,  to  oust  the  plaintiff,  who 
is  undoubtedly  the  certified  purchaser,  would 
not  lie  if  instituted  by  these  defendants,  un- 
less the  plaintiff  had,  by  any  ad  of  his,  de- 
barred himself  of  the  right  to  ihe  benefit  of 
Section  36.  The  fact  lliat  the  plaintiff  is,  by 
reason  of  what  has  occurred,  obliged  to 
come  into  Court  to  recover  possession,  does 
not,  as  it  seems  tO"  us,  alter  the  position  of 
the  parties  so  as  in  any  way  to  deprive  the 
plaintiff  of  any  benefit  which  he  might  have 
had  under  Section  36,  if  this  suit  had  been 
a  suit  brought  against  him  as  defendant, 
to  oust  ktm,  the  certified  purchaser,  on  the 
ground  that  the  purchase  was  made  on 
behalf  of  another  person  not  the  certified 
purchaser. 

Has,  then,  the  plaintiff  so  acted  as  lo 
debar  him  from  the  benefit  of  Section  36, 
and  from  pleading  that  the  defendants  were 
not  entitled  to  oust  him  as  being  only  a 
htnameedar  ?  The  answer  to  this  will  de- 
pend on  the  further  question,  whether  the 
plaintiff  ever  acknowledged  to  these  defend- 
ants before  their  purchase  that  his  holding 
was  merely  that  of  a  trustee,  and  that 
the  properly  in  truth  was  not  his,  but 
belonged  to  those  from  whom  the  defendants 
were  purchasing.  In  other  words,  the  de- 
fendants' case  turns  on  two  issues  —  dul  the 
plaintiff  execute  a  ladavee  as  pleaded  ?  and 
did  he  attest  the  kohala  as  alleged  ?  if 
these  issues  are  decided  in  the  affirmative, 


then  the  plaintiff  has  deprived  himself  of  the 
right  to  sue,  for  the  defendant's  title  would 
rest  on  the  plaintiff's  admission  of  theif  ven- 
dor's title,  and  the  inducement  to  purchase 
held  out  to  them  by  the  plaintiff.  On  the 
other  hand,  if  these  issnes  are  decided  in 
the  negative,  the  plaintiff  is  certainly  entitled 
to  our  judgment  on  the  strength  of  the  posi- 
tion given  to  him  by  Section  36  of  Aft  XI. 
of  1859. 

As  regards  the  ladavee^  it  is  not  in  evi- 
dence  :  it  is  not  produced,  nor  is  its  absence 
in  any  way  accounted  for.  Therefore,  there 
is  no  evidence  legally  before  the  Court  as  to 
what  v.'as  the  purport  or  effect  of  that  docu- 
ment, which  has  been  spoken  of  as  being  a 
ladavee.  This  observation  is,  however, 
subject  to  the  consideration  of  the  question 
of  the  attestation  of  the  kohala ;  for,  of 
course,  if  the  plaintiff  did,  in  fact,  attest  the  ' 
kohala,  knowing  its  contents,  the  recital 
which  it  contains  as  to  a  ladavee  having 
been  executed,  might  be  read  as  against  the 
plaintiff.  But,  save  so  far  as  it  may  be  es- 
tablished by  the  kohala,  there  is  no  evi- 
dence before  the  Court  of  any  ladavee. 

The  whole  case  thus  hinges  on  the  issue 
as  to  the  attestation  of  the  kohala.    The  Lower 
Court  hold  it  to  be  proved  that  the  plaintiff 
did  attest  the  kohala,  and  so  set  himself  forth 
as  only  henameedar,  and  as  having  no  shew 
of  title  at  all.     It  appears  from  the  record, 
however,  that  the  Judge  who  tried  the  case 
had  no  better  means  of  forming  an  opinion 
than  we  have  ;  for  he  had  not  the  witnesses 
before  him,  and  therefore  had  not  that  very 
great    advantage    which    a    Court    of   first 
instance  usually  has  over  an  Appellate  Court 
— the  advantage  of  having  the  witnesses  before 
it,  and  seeing  their  demeanour  in  th't  witness- 
box.     The  witnesses  had  all  been  examined, 
and  their  depositions  recorded  by  a  former 
Judg^ :  and  the  Judge  whose  decision  is  now 
under  appeal  decided  the  case  merely  on  the 
depositions  so  recorded.     Under  these  cir- 
cumstances, we  have  less  hesitation  than  we 
otherwise  should  have  had  in  coming  to  the 
conclusion  at  which  we  have  arrived  on  this 
question    of    fact — the    view    taken    by    us 
being  different  from  that  taken  by  the  Lower 
Court. 
I      In  our  opinion,  it  is  not  proved  that  the 
I  plaintiff  signed  the  kohala  as  alleged.     No 
I  doubt,  some  of  the  witnesses  say  that  he  did ; 
,  but  we  are  not  inclined  to  attach  much  weight 
'  to  such  statements,  knowing  how  easily  they 
'  may  be  procured,  and  how  difficult  they  are 
!  to    disprove.     There  ^re    various    matters 
i  which  tell  more  in  favor  of  the  plaintiff  than 
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of  the  defendants.  One  is  (we  are  aware 
that  in  itself  it  is  by  no  means  conclusive) 
that  whereas  all  the  other  witnesses  to  the 
kohala  sign  in  the  margin  of  the  deed,  the 
disputed  signature  of.  the  plaintiff  is  alone 
found  at  the  end  of  the  deed.  The  inference 
suggested  for  the  plaintiff  is  that  the  margin 
was  fully  occupied  by  the  signatures  of  the 
witnesses  who  really  did  sign,  and  that  the 
attestation  of  the  plaintiff  was  fraudulently 
added  subsequently  at  the  end,  there  being 
no  room  for  it  with  the  others.  Another 
point  (also  in  itself  perhaps  not  of  much 
weight)  is  the  difference,  noticed  by  the 
Lower  Court  likewise,  which  clearly  exists 
between  this  disputed  signature  and  other 
avowed  signatures  of  the  plaintiff  as  to 
which  there  is  no  dispute.  Then,  we  have 
the  fact  that  the  plaintiff  got  possession,  and 
was  in  possession  till  ousted  by  the  defend- 
ants, and  that  he  not  only  in  his  own  name 
paid  the  revenue  for  the  property  he  had 
purchased,  but  retained  in  his  own  posses- 
sion the  receipts  granted  for  the  money  so 
paid.  We  have  gone  carefully  over  all  the 
evidence,  and  do  not  think  we  should  be  jus- 
tified in  finding  as  a  fact  that  the  plaintiff 
witnessed  the  kohala.  The  defendants'  case 
thus,  in  our  opinion,  is  at  an  end,  and  it  is 
needless  for  us  to  go  into  any  of  the  other 
questions  raised. 

Before  concluding,  we  have  to  remark,  as 
this  Court  has  already  had  occasion  to  re- 
mark in  regard  to  other  Courts  in  other 
cases,  that  the  Lower  Court  acted  illegally  in 
allowing  the  plaintiff  to  file  a  written  state- 
ment after  having  seen  the  written  state- 
ments of  most  of  the  defendants,  and  by  way 
of  rejoinder  thereto.  Such  a  course  is  in 
direct  cotitravention  of  the  Code  of  Civil 
Procedure. 

The  decree  of  the  Lower  Court  (so  far  as  it 
is  appealed  from>  is  reversed  ;  and  judgment 
is  given  for  the  plaintiff  with  costs. 


The  3rd  February  1866. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Limitation  —  Suit  by  Lakherajdar  against 

Talookdar. 

Case  No.  854  of  1864. 

Application  for  Review  of  Judgment  passed 
by  Justices  Trevor  ajid  Glover,  on  the  24th 
September  1864,  in  Special  Appeal  No,  15^2 
of  1864, 


Raj  Luckhee  Chowdrain  (Defendant), 

Petitioner^  I 

verstis 
Tara  Monee  Chowdrain  (Plaintiff),   Opposite 

Party, 

Baboo  Alokinee  Mohun  Roy  for  Petitioner. 

Baboo  Sreenath  Doss  for  Opposite  &rty. 

When  a  plaintiff  sues  for  land  in  the  character  of 
owner  of  a  lakheraj  estate,  though  at  the  same  time  he  is 
the  owner  of  the  revenue-paying  estate  containing  the 
village  in  which  the  lakheraj  land  is  situate,  it  is  com- 
petent to  the  defendant  in  possession  as  a  talookdar  of 
the  revenue-paying  estate  to  plead  limitation  as  against 
the  lakherajdar.  • 

The  plaintiff  sues,  as  the  guardian  of  a 
minor,  for  certain  lands  as  belonging  to  a 
lakheraj  grant  made  to  her  ancestor  in 
1189.  The  estate  in  which]  the > /aM^ro; 
land  is  situated  belongs  to  the  plaintiff,  and 
the  defendant,  who  is  the  purchaser  of  an 
under-talook  in  the  zemindary,  pleads  limit- 
ation against  the  plaintiff  as  lakherajdar. 
Now,  there  can  be  no  doubt  that  the  owner 
of  a  lakheraj  grant  made  before  1 790,  and 
the  owner  of  the  estate  containing  the  vil- 
lage in  which  the  grant  is  situated^  are  in 
point  of  law  two  distinct  persons,  and  the 
accident  of  the  two  estates  being  held  by 
the  same  person  does  not  affect  the  different 
legal  position  of  the  proprietors  of  them.  It 
follows,  therefore,  that,  when  the  plaintiff 
sues  for  land  in  the  character  of  owner  of  the 
lakheraj  estate,  it  is  quite  competent  to  the 
defendant  in  possession  as  a  tajookdar  of  the 
whole  or  a  portion  of  the  revenue-paying  estate 
to  plead  limitation  against  her  ;  and.  had  the 
Judge  rightly  applied  the  Law  of  Limitation, 
we  should  have  refused  to  interfere  with  his 
order  in  special  appeal.  But,  though  the 
case  was  instituted  in  1861,  he  has  wrongly 
applied  Act  XIV.  of  1859,  which  was 
not  then  in  force,  and  he  has  also  wrongly 
interpreted  the  character  in  which  the 
plaintiff  sues.  She  sues  not  on  her  own 
right,  as  understood  by  the  Judge,  but  as 
mother  of  a  minor  adopted  son.  If,  there- 
fore, the  Judge  thinks  that  she  was  not  dis- 
possessed on  the  date  alleged  by  her,  it  will 
be  necessary,  before  determining  exactly 
whether  she  is  out  of  time,  to  determine 
whether,  subsequent  to  the  dispossession, 
she,  or  some  other  person  not  affected  with 
disability,  was  entitled  to  possession  of  the 
property  sued  for  within  a  period  of  12 
years  before  the  suit,  during  which  they 
remained  silent.  Plaintiff  should  have  an 
opportunity  of  proving  this,  and  defendant 
of  rebutting  the  proof  she  may  produce  ;  and, 
if    eventually    plaintiff    fails    10    satisfy   the 
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Coart  as  Ho  possession  within  1 2  years  of 
the  institution  of  the  suit,  exclusive  of  the 
period  of  the  minority  of  her  son,  her  suit 
shoald  be  dismissed  on  limitation,  otherwise 
it  shoald  be  investigated  on  its  merits. 


The  5th  February  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,y  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley,  J. 
P.  Norman,  Shumboonath  Pundit,  and  G. 
Campbell,  Judges. 

Review  of  Judgment' Appeal. 

Case  No.  1 317  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  Mahomed  Nazim  Khan,  Princi- 
pal Sudder  Ameen  of  Mymensing,  dated 
the  ^rd  March  186^,  affirming  a  decision 
of  the  Moonsiff  of  Chowkee  Kiklee,  dated 
the  28th  July  1864, 

Bhurrut  Chunder  Mojoomdar  (Defendant), 

Appellant, 

versus 

Ram  Gunga  Sein  (Plaintiff ),  Respondent. 

Baboos  Mohinee  Mohun  Roy  and  Kalee 
Kishen  Sein  for  Appellant. 

Baboos  Sreenath  Boss  and  Nil  Madhub 
Seiri  for  Respondent. 

If  a  review  of  judf^ment  be  applied  for  in  proper  time, 
and  before  an  appeal  has  been  preferred,  the  Judge  is 
not  prevented  from  proceeding  upon  the  application  for 
review  by  the  subsequent  presentation  of  appeal,  and 
^  has  full  power  and  is  bound  to  proceed  with  the 
Application  for  review. 

Quart. — Whether  a  review  can  be  admitted  by  a 
Lower  Court  after  an  appeal  has  been  preferred  there- 
from. 

Vol.  V. 


This  case  ivas  referred  to  a  Full  Bench  by 
Justices  Shumbhoonath  Pundit  and  G, 
Campbell,  with  the  folloiving  order : — 

Referring  Order.' — This  is  a  special  ap- 
peal against  the  decision  passed  by  the  Lower 
Appellate  Court  in  review  in  reversal  of 
its  former  decision.  The  special  appellant 
argues  that  the  Lower  Appellate  Court  had 
no  authority  to  entertain  and  admit  review, 
because  a  petition  of  special  appeal  had 
been  already  preferred  against  its  first  de- 
cision. This  special  appeal  was  afterwards 
withdrawn  before  the  admission  of  the  re- 
view, and,  as  we  are  told,  before  any  notice 
was  served  upon  the  opposite  party. 

The  special  appellant  argues  that,  after  a 
special  appeal  petition  is  once  registered  in 
the  High  Court,  whether  it  is  afterwards 
withdrawn  or  struck  off  for  default  or  dis- 
missed on  trial,  or  decided  in  favor  of  the 
special  appellant,  the  right  of  the  Lower 
Appellate  Court  to  receive  any  petition  of 
review  upon  any  ground  of  fact  or  law  from 
any  of  the  parties  to  the  suit  before  or  after 
the  disposal  of  that  petition  ceases  altoge- 
ther, and  quotes  a  decision  of  a  Divisional 
Bench  of  this  Court,  dated  the  9th  May 
1865,  Hurkoo  Dabey,  petitioner,  in  support 
of  his  argument,  and  refers  to  a  previous 
decision  of  the  English  Department  on  a 
reference  from  the  Patna  Court. 

We  think  that,  when  in  Section  376  the 
word  "admitted"  was  used  in  contradistinc- 
tion to  the  word  "preferred,"  used  in  it 
with  regard  to  regular  appeals,  the  framers 
of  the  law  could  not  have  meant  either 
the  presentation  or  the  registration  of  the 
appeal  which  follows  the  presentation.  In 
Section  375,  where  rule  is  provided  for  this 
registry,  this  registration  is  not  called  the  ad- 
mission of  the  special  appeal.  The  respondent 
argutf  that  this  registration  does  not  mean 
admission,  and,  if  it  means  the  admission 
mentioned  in  Section  376,  it  does  not  follow 
that  the  Lower  Appellate  Court  is  prohibited 
by  that  Section  from  receiving  a  review  on 
facts  after  the  special  appeal  preferred  to 
the  High  Court  is  rejected  after  trial, 
or  dismissed  for  default,  or  withdrawn. 
We  admit  freely  that  it  is  not  within  the 
power  of  the  Lower'  Appellate  Court,  under 
the  wording  of  the  Section  376  cited  above, 
to  entertain  any  petition  of  review  from 
any  party  upon  any  ground  of  law  or  fact, 
after  special  appeal  on  any  point  of  law 
has  been  decided  in  favor  of  the  special 
appellant  by  the  High  Court.  The  reason 
for  this  prohibition  is  apparent,  4hat  is  to  say, 
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by  this  final  decree  in  special  appeal  the 
decree  of  the  Lower  Appellate  Court  must 
have  been  reversed  or-  modified,  and  so  ihe 
Lower  Appellate  Court  is  no  longer  in  any 
position  to  review  that  which  legally  is  not 
in  existence.  To  construe  the  law  other- 
wise would  prove  injurious  to  the  rights 
of  parties  who  may  not  have  preferred  any 
special  appeal,  and  prevent  even  those  who 
may  have  filed  them  in  the  High  Court  on 
points  of  law  from  obtaining  that  justice 
to  which,  but  for  this  preferring  of  the  special 
appeal,  they  would  have  been  entitled.  In 
both  the  decisions  on  the  matter,  the  fact 
of  the  special  respondent,  losing  a  right  for 
no  fault  of  his,  has  not  been  taken  into  con- 
sideration. We  are  not  prepared  to  draw 
any  distinction  between  a  special  appeal 
in  which  notice  has  been,  and  one  in  which 
it  has  not  been,  served  upon  the  opposite 
party.  The  respondent  in  this  case  argues 
that,  because  he  withdrew  his  petition  of 
appeal  before  the  notice  was  served  upon 
the  opposite  party,  the"  opposite  parly  (the 
present  special  appellant)  has  no  right  to  say 
that  any  special  appeal  was  preferred  at  all. 
If  the  withdrawal  of  a  special  appeal,  before 
the  review  is  admitted,  is  likely  to  help  the 
party  filing  the  review  out  of  this  difficulty 
arising  fjom  the  fact  of  a  special  appeal 
being  previously  registered  in  the  High 
Court,  it  must  be  on  the  fact  of  the  with- 
drawal of  the  special  appeal  before  tke  ad- 
mission of  the  review,  irrespective  of  the 
fact  whether  it  was  withdrawn  before  or 
after  the  notice  was  served  upon  the  respond- 
ent of  the  special  appeal.  We  are  aware 
that  it  was  decided  in  the  English  Depart- 
ment, on  a  reference  from  another  district, 
that,  if  the  review  be  filed  first,  and  after- 
wards a  special  appeal  be  preferred  to  the 
High  Court,  this  filing  of  the  special  appeal 
cannot  bar  the  right  of  the  Lower  Appel- 
late Court  to  try  the  review. 


As  the  decision  quoted  by  the  special 
appellant  is  opposed  to  the  view  we  enter- 
tain in  this  matter,  and  th^  decision  of  the 
English  Department  may  not  be  supposed 
to  have  the  authority  of  a  decision  in  a 
case  judicially  tried  after  argument, 
think  it  proper  to  send  up  this  special  ap- 
peal to  a  Full  Bench  of  five  Judges,  that 
it  may,  with  reference  to  the  said  Sections  375 
and  376,  and  the  decision  quotec^  by  the 
special  appellant,  decide  authoritatively  the 
validity  or  otherwise  of  the  plea  taken  by 
him  before  us,  and  to  lay  down  this  con- 
struction of  the  law  upon  this  right  of  filing 
review  after  the  registration  of  a  special 
appeal  application. 

Judgment  of  Full  Bench. —  It  is  ad- 
mitted that  the  review  was  applied  for 
on  the  6th  February  1865,  and  that  the  ap- 
peal was  not  filed  until  the  i8th  February 
1865.  The  question,  therefore,  referred  to 
the  Full  Bench,  viz.^  w^helher  a  review  can 
be  admitted  by  a  Lower  Court,  after  an  a[v 
peal  has  been  preferred  to  this  Court,  does 
not  arise.  It  is  clear  that,  if  a  review  be 
applied  for  in  propes  time,  and  before  an  ap- 
peal has  been  preferred,  the  Judge  is  not  pre- 
vented from  proceeding  upon  the  applica- 
tion for  review  by  the  subsequent  presenta- 
tion of  appeal,  and  he  has  full  powder,  and  is 
bound  to  proceed  under  the  application  for 
review. 

This  is  a  special  appeal  from  the  judgment 
in  review.  The  first  two  grounds  are  that 
the  Judge  had  no  jurisdiction  to  try  the  re- 
view, as  the  application  was  made  after  the 
presentation  of  appeal  to  this  Court.  These 
two  grounds  are  not  supported  by  the  facts, 
and  the  objections  fall  to  the  ground.  It 
is  admitted  by  the  pleader  for  the  special 
appellant  that  there  is  nothing  in  the  third 
and  fourth  grounds  of  appeal. 

The  decision  of  the  Lower  Appellate  Court 
in  review  is,  therefore,  affirmed  with  costs. 
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•The  5th  February  1866. 

Present : 

The  Hon'ble  Sir  J3arnes  Peacock,  A7.,  Chie/ 
Justice^  and  the  Hon'ble  H.  V.   Bayley, 
J.  P.  Norman,  Shumbhoonath  Pundit,  and 
G.  Campbell,  Judges. 

Hefiristration  Act  (XIX.  of  1843)— Registered 
Deed  of  Sale — Prior  iinreg^istered  Mortgage 
—Bona  fide  purchaser  for  value  without  notice. 

Case  No.  645  of  1865^. 

Special  ^Appeal  from  a  decision  passed  by 
Mr,  F.  Tucker.  J^^g^  of  Shahabad^ 
dated  the  21st  December  186^,  modify- 
ing a  decision  passed  by  Mr.  S.  JDa- 
Costa,  Sudder  Ameeen  of  that  District, 
dated  the  igth  July  1864. 

Maharajah  Moheshur  Bux  Sing  Bahadoor 
(Defendant),  Appellant, 

versus 

Bhikha  Chowdry  (Plaintiff),  Respondent. 

Baboo  Kishen  Succa  Mookerjee  and  Moon- 
shee  Ameer  A  li  for  Appellant. 

Mr.  C.  Gregory  and  Baboo  Unnoda  Pershad 
Banerjee  for  Respondent. 

A  registered  deed  of  sale  does  not  invalidate  a  prior 
aoregistered  mortgage  under  the  provisions  of  Act 
XIX.  of  1843. 

A  bond  fide  purchaser  for  value  without  notice  is  not 
entitled  to  priority  over  a  prior  unregistered  mortgagee. 

This  case  was  referred  to  a  Full  Bench 
with  the  following  order : — 

Campbell,  J.  (concurred  in  by  Shumbhoo- 
nath Pundit,  J.). — Plaintiff  claims  a  lien  on 
certain  lands  under  a  bond  by  which  they 
were  pledged  dr  mortgaged  to  him.  The 
defendant  is  a  purchaser  in  possession  under 
a  deed  of  sale  from  the  same  proprietor  of  a 
subsequent  date,  but  duly  registered,  while 
the  plaintiff's  bond  was  not  registered.  The 
Jadge  finds  the  plaintiff's  bond  to  be  genuine 
and  bond  fide.  Two  questions  arise  on  the 
argument  before  us  on  the  special  appeal  of 
the  defendant — 

First.  Whether,  under  Aft  XIX.  of  1843, 
defendant's  registered  deed  is  entitled  to 
rank  before  plaintiff's  deed,  notwithstanding 
the  pnoriiy  of  date  of  plaintiff's  deed  ?  and 

Secondly.  Whether,  even  independent  of 
Aft  XIX.  of  1843,  ^f  defendant  is  a  bond 
^dt  purchaser  for  value  without  notice,  and 
exercising  due  diligence,  he  is  liable  to 
plaintiff  in  respect  of  plaintiff's  lien  over  the 
land  ? 

This  last  question  of  fact  has  not  been 
iried,  and  if  the  first  question  be  not 
decided  in  favor  of  defendant,  and  on  the 


second,  his  answer  be  held  sufficient  in  law, 

it  will  go  back  to  be  tried. 

As  respects  ^^  first  question,  the  contention 
of  plaintiff,  respondelit,  is  that,  while  Act 
XIX.  of  1843  gives  to  a  registered  deed  of 
sale  the  preference  over  an  unregistered  deed 
of  sale,  and  to  a  registered  deed  of  mortgage 
the  preference  over  an  unregistered  deed 
of  mortgage,  it  gives  no  preference  to  a 
registered  deed  of  sale  over  an  unregistered 
deed  of  mortgage;  and,  that  being  the  de- 
scription of  the  two  deeds  before  us,  defend- 
ant can  derive  no  benefit  from  Act  XIX. 
of  1843.  A  very  literal  reading  of  the  Act 
would  be  as  plaintiff  says,  and  the  late  Sud- 
der Court  seems  to  have  so  construed  it. 
But,  on  the  other  hand,  there  can  be  no 
doubt  that  the  effect  of  such  a  construction 
is  to  stultify  and  render  of  no  avail  the 
whole  Act.  In  a  late  case  of  Sree  Nath 
Bhuttacharjee  versus  Ram  Comul  Gangooly 
and  others,  decided  26th  July  1865,  the 
Privy  Council  observes,  respecting  Act  XIX. 
of  1843,  it  **  was  plainly  intended  to  be  a 
general  enactment,"  and — "The  too  common 
practice  in  India  of  setting  up  forged  and 
fraudulent  deeds,  and  the  security  against 
this  practice  which  is  afforded  by  Registra- 
tion, are  quite  sufficient  to  account  for  this 
enactment  extending  both  to  sale  and  mort- 
gage, and  the  policy  of  such  enactment  is 
not  unknown  in  other  countries."  Now, 
it  is  evident  that,  if  a  purchaser  under  a 
registered  deed  is  liable  to  be  defeated  by 
an  unregistered  mortgage,  and  vice  versd,  the 
security  against  forgery  and  fraud  is  wholly 
gone.  A  man,  who  wishes  to  defeat  a  pur- 
chase or  mortgage  duly  registered,  has  then 
only  to  set  up  an  ante-dated  deed  of  a  different 
description,  and  it  seems  somewhat  absurd  to 
suppose  that,  while  a  registered  deed  of  sale 
is  a  complete  security  against  any  prior 
deeds«of  sale  not  registered  and  published, 
it  should  be  liable  to  be  defeated  by  a  deed 
of  an  inferior  degree,  viz.,  a  mortgage. 
We  must,  if  possible,  give  a  reasonable  con- 
struction to  the  Ad.  And,  notwithstanding 
the  somewhat  awkward  wording,  I  think 
that,  taking  the  Aft  as  a  general  enactment, 
designed  to  secure  honest  purchasers,  and  to 
give  validity  to  a  registered  transfer,  we 
must  suppose  the  true  intent  and  meaning 
to  be  that,  not  only  shall  a  registered  deed 
of  sale  invalidate  an  unregistered  deed  of 
sale,  and  a  registered  deed  of  mortgage,  an 
unregistered  deed  of  mortgage,  but  also 
that  a  registered  deed  of  sale  shall  invali- 
date an  unregistered  deed  of  mortgage. 
If  it  be  otherwise,  the  decisions* would  seem 
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to  have  the   effect  of  over-riding   the   Act 
completely  by  constructions  of  an  opposite 
character.      On   the   one   hand,   by   a   very 
liberal,  as  opposed  to  a  literal,  construction, 
it  has  been  held  that  a  registered  deed  of 
sale  does  not  always  invalidate  an  unregis- 
tered  deed,   and    give  the  bond  fide  holder 
a  right  to  come  in  under  it ;  but  that,  if  pos- 
session had  passed  to  the  unregistered  holder 
prior    to     the    registered    sale,     there    was 
nothing  to  sell,  and  the  registered  purchas- 
er takes  nothing ;  while,  on  the  other  hand, 
the  Sadder  Court  has  held  by  a  very  literal, 
as  opposed  to  a  liberal,  construction  that  a 
registered  deed  of  sale  does  not  invalidate 
an  unregistered  mortgage.     I  think  that  the 
point,   being    one    of    extreme    importance, 
should  be  referred  for  the  decision  of  a  Full 
Bench  of  this  Court. 

I  also  think  upon  the  second  question 
that,  independent  of  Ad  XIX.  of  1843,  ^^ 
the  defendant  in  possession  under  a  bond 
fide  purchaser  can  show  that  he  took 
without  notice  or  means  of  notice  of  the 
alleged  lien  after  using  due  diligence,  he 
is  not  liable  on  this  private  and  unpublished 
deed  of  lien  now  produced  against  him,  and 
that  the  case  should,  failing  the  defence  on 
the  first  question,  go  back  for  a  trial  on 
the  second. 

Peacock,  C.  J, — It  has  been  held  in  seve- 
ral cases  that  a  deed  of  sale  registered  did 
not  invalidate  a  prior  unregistered  mort- 
gage under  the  provisions  of  Act  XIX.  of 
1843.  There  was  one  case  in  the  Suddcr 
Court  of  Agra,  dated  12th  April  i8«;2,  Vol., 
VII., p  124.  There  was  also  a  case  of  1 6th  May 
1849,  which  is  referred  to  in  the  decision  of 
the  1 2th  April  1852,  and  the  last-mentioned 
decision  ^as  followed  by  a  decision  of  ihe 
Sudder  Court  in  Bengal  to  the  same  effect, 
dated  23rd  December  1852. 

I  am  of  opinion  that  those  decision^  were 
correct.  But,  even  if  I  had  had  doubt  as  to 
the  proper  construction  to  be  put  upon  the 
Aft,  if  this  had  been  a  new  case,  and  there  had 
been  no  authorities  on  the  subject,  I  should 
not  feel  that  I  was  right  in  overturning  deci- 
sions upon  the  faith  of  which  many  persons 
may  have  acted,  unless  I  saw  that  the  deci- 
sions were  clearly  wrong.  We  can  look 
only  to  the  words  of  the  Ad,  and  must  coiiecL 
the  intention  of  the  Legislature  by  the  words 
which  they  have  used. 

It  appears  to  me  that  the  bond  in  ques- 
tion did  not  amount  to  a  deed  of  sale,  either 
absolute  or  conditional,  but  merely  to  a  charge 
binding  upon  the  land  either  in  the  hands 
of  the  Rajalj  or  in  the  hands  of  any  other 


person  to  whom  it  might  be  transferred. 
The  Legislature  probably  intended  merely 
to  get  rid  of  the  effect  of  notice  to  the  hold- 
er of  a  subsequent  deed  wken  registered  of 
a  prior  unregistered  deed  the  investigations 
as  to  which  had  given  rise  to  fraud  and 
perjury.  See  the  recital  in  Act  I.  of  1843. — 
That  Act  recites : —  •• 

"  Whereas  the  Registry  Laws  now  in  force 
"  in  the  respective  Mofussils  of  Bengal, 
"  Madras,  and  Bombay,  provide  that  regis- 
"  tered  conveyances  and  other  instruments, 
"  affecting  titles  to  land  and  other  mterests 
"  therein,  shall  not  take  precedence  of 
"  unregistered  conveyances  and  instruments 
"  in  cases  where  the  party  registering  shall 
**  have  known  of  the  existence  of  such  unre- 
"  gistered  conveyances  or  other  instruments: 
"  And  whereas  a  complicated  system  of  laws 
"  has  arisen  out  of  the  construction  which  is 
"  to  be  given  to  the  provisions  regarding  the 
"knowledge  of  parlies  or  notice  had  by 
•'  them  in  such  cases :  And  whereas  much 
"  perjury  has  been  committed  in  investiga- 
*'  tions  touching  the  fact  of  such  notice  or 
"  knowledge,  and  much  of  the  time  of  the 
"  Courts  has  been  occupied  with  such  inves- 
"  tigations :  And  whereas,  in  consequence 
"  of  forgeries,  perjuries,  fraudulent  conceal- 
"  ments,  and  other  practices,  no  person  pur- 
'*  chasing  or  advancing  money  on  the 
"  security  of  land  can  safely  rely  on  the 
"  conveyances  or  other  instruments  affect- 
"  ing  the  title  to  such  land  or  other  interest 
'*  therein,  affording,  by  means  of  their  being 
'*  registered,  a  security  against  conveyances 
"  or  instruments  being  set  up,  as  of  previous 
'*  date,  by  unregistered  cUimants :  It  is 
"  hereby  enacted  that  all  provisions  con- 
'^tained  in  any  Regulation  or  Regulations  of 
"  the  Bengal,  Madras,  or  Bombay  Codes, 
"  touching  such  knowledge  or  notice  as 
"  aforesaid  of  previous  unregistered  convey- 
"  anccs  or  instruments  affecting  titles  to 
"  land  or  o*her  interest  therein,  shall  be 
'*  repealed  from  the  isi  day  of  May  next." 

The  effect  of  the  Regulation,  therefore, 
was  to  repeal  th  it  part  of  the  former  Regu- 
lation which  allowed  proof  of  notice  of  a 
prior  deed  in  order  to  prevent  priority  being 
j  given  to  a  subsequent  registered  deed. 
I  Ad  I.  of  1843  was  repealed  by  Ad  XIX. 
of  1843,  which  is  the  Ad  now  under  con- 
sideration.    That  Ad  states  that : — 

*'  Whereas  doubts  have  arisen  as  to  the 
"  true  meaning  and  construction  of  Ad  I.  of 
"  1843"  O^^e  Ad  does  not  state  what  those 
doubts  were),  "  it  is  hereby  enacted  that 
"the  said  Ad  is  repealed  except  in  so  far 
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"as  it  repeals  all  provisions  contained  in  any 
"Regulation  or  Regulations  of  the  Bengal, 
"Madras,  or  Bombay  Codes,  touching  the 
"knowledge  or  notice  had  by  parties  to  re- 
"gistered  conveyances  and  other  instruments 
"aflFecting  titles  to  land  and  other  interests 
"thereiij,  of  the  existence  of  unregistered 
•  •tonveyances  or  other  instruments  affecting 
"such  titles  or  other  interest  therein." 

The  words  of  Aft  I.  of  1843  were :  "And 
"every  conveyance  or  other  instrument 
"affecting  title  to  land,  or  any  interest  in 
"the  saifte  authorized  by  those  Codes  re- 
"spectively  to  be  registered,  shall,  so  far  as 
"  regards  any  lands  to  which  the  same  re- 
"  late,  be  void  as  against  any  person  claiming 
"  under  any  subsequent  conveyance  or  other 
"instrument  duly  registered,  unless  the  prior 
"  conveyance  or  instrument  shall  have  been 
"duly  registered  before  the  registration 
"of  the  subsequent  conveyance  or  instru- 
"  ment,  any  alleged  notice  or  knowledge 
"of  such  prior  conveyance  or  instrument 
"  notwithstanding.'* 

Those  words  were,  in  my  opinion,  suffi- 
cient to  give  a  preference  to  a  registered 
deed  of  sale  over  a  prior  unregistered  deed 
of  mortgage  and  vice  versd ;  but  when  we 
find  the  legislature  repealing  that  Aft  upon 
the  ground  that  doubts  had  arisen  as  to  the 
noeaning  and  construction  of  it,  and  return- 
ing to  the  words  of  Regulation  ■  XXXVI.  of 
1793  instead  of  using  those  of  Aft  1.  of 
1843  which  they  had  before  them,  we  can- 
not say  that  their  intention  was  different 
from  that  which  the  words  used  by  them 
import. 

As  to  the  second  ground  which  has  been 
raised  for  our  opinion,  namely,  that  the 
purchaser  under  the  bill  of  sale  was  a  bond 
fide  purchaser  without  notice,  and  therefore 
entiiled  to  priority.  If  the  bond  was  really 
and  bond  fide  executed  before  the  date  of 
the  defendant's  purchase,  it  would  primd 
facie  be  entitled  to  priority,  and  the  defend- 
ant could  not,  according  to  the  decision  in 
the  case  of  Varden  Seth  Sam  versus 
Luckpathy  Royjee  Lallah  (Marshall's  Re- 
ports, p.  461),  succeed  without  proof  that  he 
was  a  bond  fide  purchaser  for  value  without 
notice.  But  even  if  the  defendant  were 
to  satisfy  the  Court  upon  that  point,  he 
would  not,  in  my  opinion,  be  entitled  to 
priori ly,  unless  the  plaintiff  was  bound 
to  jjive  notice  of  his  bond.  If  he  was  not 
bound  to  register  it  in  order  to  retain  priority 
over  subsequent  purchasers  for  value,  I  do  not 
sec  what  notice  he  could  give,  or  was  bound 
to  give.    The  mere  charge  upon  an  estate 


does  not  give  a  right  to  the  possession  of 
the  title-deeds;  and,  even  if  it  would,  the 
plaintiff  in  the  present  case  had  a  charge, 
not  upon  the  entire  estate,  but  only  on  one 
or  two  villages,  which  would  not  give  him 
a  right  to  the  possession  of  the  title-deeds 
to  the  whole  estate. 

But,  if  the  defendant  should  prove  that 
he  was  a  bond  fide  purchaser  for  value,  he 
would  throw  the  onus  on  the  plaintiff  of 
proving  that  he  actually  advanced  the 
money  as  alleged  in  the  bond  creating  the 
charge,  and  that  the  bond  was  executed  be- 
fore the  defendant's  purchase. 

We  think  that  the  case  ought  to  be  re- 
manded to  the  Judge  to  try — 

isL  Whether  the  defendant  was  a  bond 
fide  purchaser  for  value. 

2ndly.  Whether  the  plaintiff's  bond  or 
deed  of  charge  was  bond  fide  and  for  value, 
and  whether  the  money  secured  thereby  was 
advanced  to  the  Rajah  as  alleged  in  the 
bond,  and  whether  the  bond  was  executed, 
as  alleged,  before  the  date  of  the  defendant's 
purchase. 

As  both  of  these  deeds  were  executed 
after  the  Penal  Code  came  into  operation, 
1  think  the  case  should  be  sent  to  the  Magis- 
trate in  order  that  he  may  investigate  it, 
and  consider  whether  there  are  any  grounds 
for  instituting  criminal  proceedings  against 
Rajah  Ramprokash  under  Section  415  of  the 
Penal  Code,  or  under  Section  423  or  464  of 
the  same  Code.  If  the  deed  of  30th  March 
1 862  (/.  e.y  the  bond  or  deed  of  charge)  was 
bond  fide  executed  on  the  day  on  which 
it  bears  date,  it  would  amount  to  cheating 
to  sell  the  property  to  the  defendant  without 
disclosing  the  prior  charge.  See^  Section 
415  of  the  Penal  Code.  That '  Section 
says : — 

"Whoever,  by  deceiving  any  person,  frau- 
dulently or  dishonestly  induces  the  person 
so  deceived  to  deliver  any  property  to  any 
person,  or  to  consent  that  any  person 
shall  retain  any  property,  or  intentionally 
induces  the  person  so  deceived  to  do  or 
omit  10  do  anything  which  he  would  not 
do  or  omit  if  he  were  not  so  deceived,  and 
which  act  or  omission  causes  or  is  likely  to 
cause  damage  or  harm  to  that  person  in 
body,  mind,  reputation,  or  property,  is  said 
to  '  cheat.' 

Explanation. — A  dishonest  concealment 
of  facts  is  a  deception  within  the  meaning  of 
this  Section. " 

And  then  there  is  Illustration  fl.X  wh'ch 
says : —  ^ 
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"i4  sells  and  conveys  an  estate  to  ^.  A, 
knowing  that,  in  consequence  of  such  sale, 
he  has  no  right  to  the  property,  sells  or 
mortgages  the  same  to  Z  without  disclosing 
the  fact  of  the  previous  sale  and  conveyance 
to  B,  and  receives  the  purchase  or  mortgage- 
money  from  Z.     A  cheats." 

That  will  be  the  case  if  the  bond  or  deed 
of  charge  was  a  valid  one  and  bond  fide  ex- 
ecuted for  valuable  consideration,  and  the 
subsequent  sale  was  eiTected  without  dis- 
closing the  prior  mortgage.  But,  if  the 
bond  was  fraudulent  and  ante-dated  for  the 
purpose  of  giving  it  priority  over  the  deed  of 
sale,  and  thereby  defrauding  the  defendant, 
it  would  amount  to  an  offence  under  Section 
464  of  the  Penal  Code.  That  Section 
says : — 

"  A  person  is  said  to  make  a  false  docu- 
ment, who  dishonestly  or  fraudulently  makes, 
signs,  seals,  or  executes  a  document  or  part 
of  a  document,  or  makes  any  mark  denoting 
the  execution  of  a  document,  with  the  inten- 
tion of  causing  it  to  be  believed  that  such 
document  or  part  of  a  document  was  made, 
signed,  scaled,  or  executed  by  or  by  the 
authority  of  a  person  by  whom  or  by  whose 
authority  he  knows  that  it  was  not  made, 
signed,  sealed,  or  executed,  or  at  a  time  at 
which  he  knows  that  it  was  not  made,  signed, 
sealed,  or  executed,  &c." 

And  then  we  have  Illustration  (H),  which 
savs  : — 

''A  sells  and  conveys  an  estate  to  Z,  A 
afterwards,  in  order  to  defraud  Z  of  his 
estate,  executes  a  conveyance  of  the  same 
estate  to  By  dated  six  months  earlier  than 
the  date  of  the  conveyance  to  Z,  intending 
it  to  be  .believed  that  he  had  conveyed  the 
estate  to  B  before  he  conveyed  it  to  Z.  A 
has  committed  forgery." 

But  if  the  bond  was  not  ante-dated,  but 
was  executed  on  the  date  when  ii*  bears 
date  or  prior  to  the  deed  of  sale,  and  frau- 
dulently recited  a  loan  which  did  not  exist, 
the  case  would  fall  under  Section  423  of 
the  Penal  Code.     That  Section  says:  — 

"Whoever  dishonestly  or  fraudulently 
signs,  executes,  or  becomes  a  parly  to  any 
deed  or  instrument  which  purports  to  trans- 
fer or  subject  to  any  charge  any  property, 
or  any  interest  therein,  and  which  contains 
any  false  statement  relating  to  the  consider- 
ation for  such  transfer  or  charge,  or  relating 
to  the  person  or  persons  for  whose  use  or 
benefit  it  is  really  intended  to  operate,  shall 
be  punished  with  imprisonment  of  either 
description  for  a  term  which'  may  extend 
to  two  year*,  or  with  fine  or  with  both." 


The  deeds  will  be  impounded  b}^he  Judge 
until  after  the  investigation  now  ordered. 

Bayley,  J. — At  the  hearing  I  expressed 
my  concurrence  in  the  *views  expressed 
by  the  learned  Chief  Justice  on  the  finl 
and  third  points,  viz,,  as  to  the  construction 
of  the  Registration  Law,  Aft  XIX.  af  i8a^  . 
and  its  application  in  this  case,  and  as  to  the 
propriety  of  directing  an  enquiry  by  the 
Criminal  Authorities  in  regard  to  the  conduct 
of  one  of  the  parties,  and  ihe  character  of 
the  deeds  propounded  in  this  case.  ^ 

1  then  also  reserved  my  judgment  on  the 
second  point,  viz.,  as  to  the  right  of  the 
bo7td  fide  purchaser  for  value,  and  duly 
registered,  to  hold  his  purchase  unaffected 
by  an  unregistered  mortgage  alleged  to  be 
of  prior  date,  and  of  which  no  notice  had 
in  any  way  been  given. 

Here  the  purchaser,  who  is  admitted  \o 
hold  under  a  bond  fide  purchase  for  full 
value,  and  to  have  done  all  he  could  by  regis- 
tration to  give  public  notice  of  his  purchase, 
and  thus  legally  to  protect  himself  and  en- 
able others  to  do  likewise  in  their  dealings 
with  the  property,  is  met  by  an  unregistered 
mortgagee  who,  by  the  production  of  a  deed 
of  which  no  one  had  notice,  is  to  oust  the 
purchaser  of  title  and  possession. 

It  was  clearly  necessary  by  law  (Aft  XIX. 
of  1843)  that  that  mortgage-deed  should 
have  been  registered  if  it  were  a  ques- 
tion of  priority  between  ii  and  another 
deed  of  the  same  description,  /'.  ^.,  of  mort- 
gage. The  same  law  enabled  the  mort- 
gagee, by  registering  his  mortgage-deed,  to 
record  its  date  and  other  particulars,  so  as 
10  help  to  secure  himself  against  allegations 
of  ante-dating  or  other  mala  fides  in  the 
transaction.  This  same  process  was  that 
which  would  at  the  same  time  have  given 
others  notice  not  to  deal  with  the  property 
as  free  from  the  lien  of  this  alleged  mort- 
gage, and  this  might  have  been  a  guide  to 
all  as  to  the  real  position  and  real  value  of 
the  properly.  It  is  not  the  policy  of  law 
ge.nerally,  and  it  is  not  equity  and  good 
conscience  that  parties  should  be  left  in 
ignorance  and  without  means  of  knowledge 
of  the  real  value  and  real  position  of  properly 
by  absence  of  such  notices  as  are  practi- 
cally, and  are  intended  to  be,  the  legal  guides 
to  them  in  these  transactions  with  property; 
nor  is  it  equitable  that  a  bond  fide  pur-  , 
chaser  for  value  who  may,  having  purchased 
without  notice  or  means  of  knowledge  of  an 
alleged  mortgage,  find  his  purchase  so  en- 
cumbered. In  this  case,  too,  the  purchasers 
possession  under  his  sale  was  for  some  time 
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nnquestioixed,  /.  ^.,  till  this  mortgage-deed 
was  lon^  a/Ur  produced  and  alleged  to 
.  have  been  long  before  executed,  though 
always  unpublished,  and  never  heard  of  nor 
acted  on.  If,  under  such  circumstances,  a 
bond  fide  purchaser  for  full  value  in  posses- 
sion is  to  lose  title  and  possession  by  the 
•  ^oducfion  of  a  hitherto  unheard-of  paper 
capable  of  being  easily  falsely  written,  and 
unfortunately  equally  capable  of  being  easily 
falsely  attested  by  oral  testimony  in  this 
country,  an  extremely  wide  door  to  most 
dangerous  temptations  to  fraud,  and  too  often 
to  successful  fraud,  would  be  opened,  serious- 
ly and  extremely  affecting  existing  and 
future  bond  fide  purchasers  for  value. 

On  this  ground,  I  differ  from  the  majority, 
and  concur  with  Mr.  Justice  Campbell ;  and 
I  would,  therefore,  not  rule  that  the  bond  fide 
and  duly  registered  purchaser  for  full  value 
in  possession,  as  in  this  case,  may  lose  his 
title  and  possession  by  the  production  of 
this  unregistered  mortgage  of  alleged  prior 
date,  of  which  no  notice  has  been  given  to 
any  one  in  any  way  whatever. 

Norman,  J. — I  agree  entirely  with  the 
learned  Chief  Justice,  and  I  only  wish  to 
add  a  very  few  words.  To  construe  the 
Registration  Act,  XIX.  of  1843,  as  giving  no 
protection  to  a  registered  deed  of  sale 
against  prior  unregistered  mortgages,  and 
no  protection  to  a  registered  mortgage 
against  a  prior  unregistered  deed  of  sale,  is 
to  make  the  Act  a  dead  letter.  If  this 
matter  had  come  before  the  Court  for  the 
first  lime,  and  I  had  been  considering  Act 
XIX.  of  1843  or  Regulation  XXXVI.  of 
'793i  Section  6,  Clauses  i  and  2,  of  which 
that  Act  is  a  re-enactment,  I  should  have  had 
M)me  doubt  in  coming  to  the  conclusion  at 
which  the  Chief  Justice  has  arrived.  The 
Regulation  recites  that  one  of  its  objects  is 
'*to  prevent  individuals  being  defrauded  by 
**  buying,  or  receiving  in  gift,  or  lending 
*'  money  in  mortgage,  or  taking  on  lease,  any 
"such  property  that  may  have  been  so  pre- 
"viously  disposed  of  or  pledged."  That  is 
the  object  of  the  Regulation,  as  stated  in 
the  Preamble.  Section  6,  Clause  i,  says: 
"  Every  deed  of  sale  or  gift,  of  the  descrip- 
*'tion  specified  in  Clause  2,  Section  3" 
(thai  is  to  say,  deeds  of  sale  or  gifts  of  lands, 
houses,  and  other  real  property),  "  that  may 
"be  executed  on  or  after  the  ist  January 
'*  1796,  and  a  memorial  of  which  shall  be 
"duly  registered  according  to  this  Regula- 
"tion,  shall,  provided  its  authenticity  be 
"  established  to  the  satisfaction  of  the  Court, 
"invalidate  any  other  deed  of  sale  pr  gift 


"  for  the  same  property,  executed  subsequent 
"  to  the  said  date  which  may  not  have  been 
"registered,  and  whether  such  second  or 
*^  other  deed  shall  have  been  executed  prior 
"  or  subsequent  to  the  registered  deed." 

If  1  were  reading  that  Regulation  for  the 
first  time,  I  should  be  strongly  disposed  to 
hold  that  "  deeds  of  sale  or  gift  of  lands, 
houses,  and  other  real  property "  included 
every  deed  of  sale,  whether  absolute  or  con- 
ditional, and  every  gift,  w^hether  as  a  free 
gift,  or  a  pledge,  or  otherwise — in  the  widest 
sense  as  intended  to  include  every  transfer 
of  a  charge  on  land. 

.Then  comes  the  second  Clause,  which 
says :  Every  deed  of  mortgage  of  the  de- 
"  scription  specified  in  Clause  3,  Section  3" 
(that  is  to  say,  deeds  of  mortgage  on  land, 
houses,  and  other  real  property,  as  well  as 
certificates  of  the  discharge  of  such  encum- 
brances), "  that  may  be  executed  on  or  after 
**the  I  St  January  1796,  and  a  memorial  of 
"  which  shall  be  duly  registered  according  to 
"this  Regulation,  and  provided  its  authen- 
"ticity  be  establishe4  to  the  satisfaction  of 
"the  Court,  shall  be  satisfied  in  preference 
"to  any  other  mortgage  on  the  same  pro- 
"  perty  executed  subsequent  to  the  said  date, 
"which  may  not  have  been  registered,  and 
"whether  such  second  or  other  mortgage 
"  shall  have  been  executed  prior  or  subse- 
"  quent  to  the  registered  mortgage." 

Now,  I  think  that  those  words,  "satis- 
"  fied  in  preference  to  any  other  mortgage 
"  on  the  same  property,  executed  subsequent 
"  to  the  said  date,  which  may  not  have 
"  been  registered,"  might  have  had  a  suflScient 
meaning  given  to  them  by  treating  the  ist 
Clause  as  relating  to  titles  to  land,  and 
the  2nd  to  the  application  of  nione)'  in 
paying  off  charges  on  land.  That  construc- 
tion would  have  given  to  the  enactment  a 
remed^l  operation  as  large  and  beneficial 
as  the  Legislature  in  the  Preamble  declared 
their  intention  to  provide  for.  But  I  cannot 
say  that  that  construction  ought  now  to  be 
given  to  the  enactment :  because,  for  the  last 
16  or  17  years,  both  in  this  Court  and  the 
Agra  Court,  a  different  construction  has 
been  put  upon  it ;  and,  if  we  were  to  over- 
rule the  cases,  we  should  be  imperilling  the 
titles  of  a  large  number  of  persons  who 
may  have  dealt  with  property  in  reliance 
upon  the  law  as  stated  in  those  decisions. 
They  are  binding  upon  us ;  and,  if  they  are 
to  be  over-ruled  at  all,  it  can  only  be  by  the 
Privy  Council. 

The  next  point  referred  to  us  is  whether, 
even  independent  of  Act  XIX.  ^  1843,  the 
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defendant  as  a  bond  fide  purchaser  for  value 
without  notice,  and  exercising  due  diligence, 
is  liable  to  the  plaintiff  in  respect  of  the 
plaintiff's  lien  over  the  land.  Now,  I  take 
the  position  of  the  two  parties  to  be  this. 
The  plaintiff  is  a  prior  purchaser,  having 
equal  rights  and  equal  equities  with  the 
defendant,  subject  to  what  I  shall  presently 
say  on  that  subject;  and  the  general  rule 
in  such  a  case  is  this,  that  he  who  is  prior 
in  time  has  the  better  right.  But  it  is  sug- 
gested that  the  plaintiff  has  failed  to  do 
something  which  he  was  bound  to  do.  It  is 
said  that  he  should  have  given  notice  of  his 
charge.  But,  as  the  learned  Chief  Justice 
has  said,  to  whom  could  he  have  given  notice? 
There  was  a  particular  and  specified  mode 
of  giving  information,  viz.,  by  register- 
ing the  mortgage.  He  failed  to  give  in- 
formation in  that  way,  and  the  Legislature 
has  distinctly  and  exactly  pointed  out  what 
should  be  the  consequences  of  that  omission, 
and  we  cannot  enlarge  them.  I  do  not 
mean  to  say  that  a  case  might  not  hap- 
pen in  which  a  mortgagee,  who  by  his 
own  act  or  default,  whether  fraudulent- 
ly or  not,  has  actually  misled  a  subse- 
quent purchaser,  and  induced  him  to  believe 
that  the  estate  was  free  from  encumbrance 
at  the  time  of  his  purchase,  might  be  estop- 
ped from  afterwards  setting  up  his  charge 
to  the  prejudice  of  the  person  so  misled  by 
him.  But  that  does  not  appear  to  be  the 
present  case. 

Shumbhoonaih  Pundit,  J. — On  all  three 
points  I  agree  with  the  Chief  Justice  and 
Mr.  Justice  Norman. 

Camphelly  J. — It  appears  to  me  that 
Act  XLX.  of  1843  is  entirely  adapted 
and  imported  from  Regulation  XXXVl.  of 
1793,  and,  as  that  Regulation,  XXXVl.  of 
1 793,  has  not  been  repealed  to  this  moment, 
I  think  I  am  justified  in  considering  fhat  the 
two  enactments  may  be  read  together,  and 
that  the  Preamble  of  Regulation  XXXVl. 
may  be  considered  as  if  it  had  been  repeated 
as  the  Preamble  of  Act  XIX.  of  1843.  More- 
over, as  it  seems  to  me,  the  Preambles  of 
those  days  were  not  mere  statements  of  ob- 
jects, but  parts  of  the  Regulations  themselves. 
They  do  not,  in  fact,  stand  apart  before 
we  come  to  the  body  of  the  Regulations,  but 
the  Preamble  is  numbered  Section  i,  and 
then  we  come  to  Section  2,  and  so  on. 

That  being  so,  great  doubt  arises  in  my 
mind  on  reading  that  part  of  the  Preamble 
which  mentions  one  of  the  objects  of  the 
Regulation  to  be  "  to  prevent  individuals  be- 
"ing    deffauded    by    buying    or    receiving 


"  in  gift,  or  lending  money  on»mortgage, 
"  or  taking  on  lease,  any  such  prq)erty  that 
"  may  have  been  so  previously  disposed  of 
"  or  pledged!'  I  think  ftie  object  of  the 
Legislature  was  to  provide  for  just  such 
a  case  as  we  have  before  us.  If  we  had 
been  deciding  the  case  for  the  fir^t  time, 
then  reading  the  Preamble  of  RegnlatiolT ' 
XXXVL  of  1793  as  part  of  an  unrepealed 
enactment,  I  should  have  felt  disposed  to 
give  to  the  enactments,  as  a  whole,  the 
construction  which  the  framers  intended. 
But  reading  the  provisions  repeatefl  in  Act 
XIX.  of  1843'alone,  I  admit  that  they  will 
bear,  and,  in  fact,  taken  literally,  do  bear,  a 
different  construction  ;  and,  considering  that 
several  decisions  may  be  said  to  have  declar- 
ed, and  in  some  sort  settled,  the  law  accord- 
ing to  that  literal  construction,  I  am  not  pre- 
pared on  this  point  to  dissent  from  the  judg- 
ment of  my  learned  colleagues  founded  on 
the  reasons  so  fully  expressed  by  the  learned 
Chief  Justice  and  Mr.  Justice  Norman. 

On  the  second  point,  regarding  the  posi- 
tion of  an  innocent  purchaser  without  notice, 
I  am  compelled  in  some  degree  to  dissent 
from  that  judgment.     I  would  go  a  good 
deal  further  than  the  Chief  Justice  proposes 
to  go   in   favor  of  an   innocent  purchaser. 
The  principle  which  I  would  adopt  is  that 
which  has,  I  believe,  been  adopted  in  a  long 
series  of  decisions  of  this  Court  and  of  the 
late  Sudder  Court,  and  which,  if  it  has  not 
been  laid  down  authoritatively  as  a  principle 
of  law,  has,  I  think,  not  been  contradicted 
in  the  decision  of  the  Privy  Council  (Var- 
den  Seth  Sam  vs,  Luckpathy  Royjee  Lallah) 
which  has  been  quoted  to-day.     The  words 
I  rely  upon  are  these  :  '*  Let  it  be  conceded 
"  that  a  purchaser  for  value   hoTid  fide  and 
"  without    notice    of   this    charge,    whether 
'*  legal  or  equitable,  would  have  had  in  these 
**  Courts   an  equity  superior  to   that  of  the 
*'  plaintiff."     If  so  much  be  conceded  (and 
the  Privy  Council  do  not  negative  the  doc- 
trine), it  appears  to  me  that  (subject  to  the 
limitations   and   reservations    mentioned  in 
the  judgment  of  the  Privy  Council),  if  the 
defendant  can  prove  that  he  is  a  bond  fide  pur- 
chaser for  full  value,  and  that  he  has  exer- 
cised due  diligence  and  care,  and  made  an  ap- 
parently complete  title,  he  would  be  entitled 
to  a  verdict.     In  this  Court,  the  onl)  lav 
we  have  to  administer  on  such  subjects  is 
the  law  of  equity  and  good  conscience.    The 
principle   which   protects  an   innocent  pur- 
chaser is  certainly  not  unknown  to  the  law  of 
England.  There,  no  doubt,  the  working  of  the 
principle  is  complicated  and  embarrassed  by 
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the  distiD«tions  between  legal  and  equitable 
titles.    That  distinction  is  not  known  to  our 

'  law.  It  is  hard  to  say  in  this  case  whether 
the  holding  of  a  Aere  paper-lien  has  acquired 
the  legal  estate  or  only  an  equitable  lien  on 
the  property  which  the  Court  of  Equity  may 
or   m^    not    enforce.      Our    Courts    are 

*  ^except  in  regard  to  certain  special  class  of 
subjects)  Courts  of  Equity,  and  of  Equity 
only,  and  it  seems  to  me  that  the  case  comes 
before  us  'to  be  judged  on  equitable  principles 
only.    If  that  be  so,  the  equities  are,  in  my 
view,  b^  no  means  equal.    The  man  who 
has  done  nothing  to  protect  himself  is  not 
superior  or  equal  in  equity  to  the  man  who 
has   done    everything.      The    maxim    Qui 
prior  est  in  tempore  potior  est  in  jure^  strict- 
ly applied,  is,  I  think,  rather  a  Common  Law 
than  an  equitable  maxim,  that  is,  in  equity 
it  may  be  and  constantly  is  overridden  by 
other  rules.    It  is  also  said,  lex  vigilanti- 
bus  non  dormientihus  servat.     Here  we  have 
(supposing  that  plaintiff  and  defendant  make 
out  their  respective  cases)  the  case  of  one 
man,  the  plaintiff,  who  obtains  a  paper  creat- 
ing a  lien  on  certain  property,   which  he 
neither  acts  on  nor  publishes.    He  leaves 
in  the  hands  of  the  original  owner  both  the 
possession  of  the  property  and  all  the  ordi- 
nary evidences  of  title,  such  as  they  are  in 
this  country,  and  keeps  his  lien  as  it  were 
secret;  and,  on  the  other  side,  we  have  the 
defendant,  a  man  who  deals  with  the  ap- 
parent owner  in  possession  both  of  the  pro- 
perty and  of  the  title,  whom  I  suppose  to 
make  all  due  enquiries,  to  turn  every  stone 
that  he  could    reasonably  be  expected   to 
tarn  in  order  to  test  the  title,  and  to  exer-. 
cise  proper  caution  in  every  way ;  such  a  man 
so  dealing  buys  the  property,  acquires  pos- 
session and  an  apparently  complete  title,  and 
pays  his   money.     Subsequently  the  secret 
iien-holder  pulls  his  piece  of  paper  out  of 
his  pocket,  and  says :  "  True  you  have  bought 
"  in  good  faith  and  paid  your  money ;.  true  you 
"  had  no  knowledge  or  means  of  knowledge 
"of  my  lien:  but  my  paper  is  first  in  date : 
"by  that  paper  I  am  entitled  to  take  from 
**you  the  value  for  which  you  have  paid.     I 
"claim  the  assistance  of  the  Court  to  turn 
"you  oat,  and  sell  the  property  in  satisfac- 
"  tion  of  my  claim."     In  my  view,  the  party 
thus  claiming  the  assistance  of  a  Court  of 
Equity  has  an  equity  far  inferior  to  that  of 
him  against  whom  he   invokes  the  Court. 
He  has  taken  none  of  the  steps  to  secure 
himself,  and  prevent  the   alienation  of  the 
property  in  contravention  of  his  claim  which 
a  prudent  and  cautious  man  should  take.    It 
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is  true  that,  as  the  law  has  now  been  con- 
strued, he  was  not  absolutely  bound  to  re- 
gister.     But    every   facility    for,    and    en- 
couragement to,  registration  was  given  to 
him    by    the    law.      Regulation    XXXVI. 
of  1793,  Section  5,  by  expressly  making  it 
optional  to  register  or  not  to  register  the 
deeds  specified  in  three  Clauses  of  Section  3, 
seems  to  infer  that  the  registration  of  the 
deeds  mentioned  in  the  other  two  Clauses 
was  not  optional ;  and,  in  fact,  every  prudent 
man  would  either  register  or  publish  a  mort- 
gage openly  for  the  very  sufficient  reason 
that,  if  he  did  not  do  so,  every  subsequent 
mortgagee  without  notice  would,  under  the 
express  terms  of  the  law,  be  satisfied  before 
him.    There  are  also  several  other  modes 
in  which  a  transaction,  creating  a  right  in  real 
property,  may  be,  and  in  one  or  other  of 
which  it  should  be,  as  I  think,  published. 
In  my  opinion,  according  to  the  law  and 
practice  of  this  country,  any  transfer  of  rights 
in  real  property  should  be  accompanied  with 
some  sort  of  seizing,  actual  or  formal  and 
public.    It  is  usual  in  case  of  landed  pro- 
perty to  proclaim  either  entry  or  pledge  by 
public  announcement  on  the  estate  and  before 
the  tenants ;  and  the  pledge  of  house-property 
in  security  for  public  engagements  is,  I  think, 
always  notified    in   some   formal   way.      I 
think  the  man  who  omits  all  public  formality 
and  publication,  as  well  as  registry,  record 
of  names,  or   deposit   of   title-deeds,   fails 
in    his    duty,    or    at    least   takes  the   risk 
that    the    property    may    be    subsequently 
made   away   with    by   the   owner    in    pos- 
session.   This    case    may    not   improbably 
go   off  on   another  point;  but  I  think  it 
right  fully   to  express  my  opinion  on  ac- 
count  of   the   apprehension    which    1    en- 
tertain of  what  I  may  call  frightful  conse- 
quences which  may  result  if  it  be  established 
as  \2c^  that  not  only  a  lien  on  real  property 
need   not  have   been  registered,   but  that, 
without  either  publication  or  possession  or 
notice  of  any  kind,  it  will  suffice  to  defeat 
the  most  cautious  purchaser.    I  should  fear 
that,  in  this  country,  the  result  would  be  an 
entire  insecurity  of  title ;  that  it  would  be 
impossible  for  any  man  by  any  amount  of 
caution  to  buy  real  property  with  any  con- 
fidence   or    any    security  that  secret  lien- 
holders  may  not  start  up  with  documents 
(or  possibly  even  asserting  verbal  engage- 
ments) proved  as  proof  here  goes,  and  which 
he  cannot  disprove,  and  may  defeat  or  har- 
ass him.      My  remarks  have  special  refer- 
ence to  the  state  of  things  prior  to  the  new 
Registry  Law.  But  even  that  Ia\iLonly  aflfccts 
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docuBoents  of  date  subsequent  to  iis  taking 
effect ;  and  I  apprehend  that,  for  the  next  50 
yearsy  no  purchaser  would  be  safe  against 
secret  lien-holders  or  pretended  lien-holders 
of  date  prior  to  ist  January  1865. 

I  think  that  the  Lower  Court  should  be 
instructed  that,  if  defendant  proves  that  he 
18  a  purchaser  for  value,  who  has  exercised 
doe  caution  and  diligence,  who  has  made  an 
apparently  complete  title,  and  who  had  no 
kaowledge  nor  means  of  knowledge  of 
plaintiff's  lien,  plaintiff's  suit  should  be  dis- 
BQiBsed. 

As  regards  the  other  points,  and  especially 
the  order  that  the  defendant  Ramprokash 
Sing  should  be  sent  to  the  Magistrate  for 
enquiring  into  his  conduct,  I  entirely  concur 
Id  the  judgment  of  the  learned  Chief  Jus- 
tice. 


The  5th  February  1866. 

Preseni: 

The  Han'ble  Sir  Barnes  Peacock,  A7.,  Chief 
ymiic4,  and  the  Hon'ble  H.  V.  Bayley, 
J.  P.  Norman,  Shumbhoonath  Pundit,  and 
G.  Campbell,  Judges. 

Evidence  (parol)  to  vary  deed. 

Case  No.  870  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Moulme  Nazimooddeeti  Mahomed^  Principal 
Sudder  Ameen  of  Hoogldy,  dated  the  i8th 
February  186$,  reversing  a  decision  passed 
by  Baboo  Jadub  Chunder  Deb,  Moonsiff  of 
Sulkea,  dated  the  26th  May  1864. 

Kasheenath  Chatteijee  (Plaintiff), 

Appellant, 

versus 

Chundy  Churn  Banerjee  (Defendant), 
Respondent.  * 

Babaos  Ouoocool  Chunder  Mookerjee,  Gopee- 
naih  Mookerjee,  and  M^heth  Chunder  Base 
f(x  Appellant. 

Sahos  Dwarkanaih  Mookerjee  and  Taruck- 
naih  Sein  for  Respondent. 

Verbal  evidence  is  not  admissible  to  vary  or  alter  the 
Icnns  o!  a  written  contract  in  cases  in  which  there  is  no 
ffand  or  mistake,  and  in  which  the  parties  intend  to  ex- 
9>n»  m  wntingr  what  their  words  import-as,  forin- 
sUnce,  to  show  that  a  deed  of  absolute  sale  was  inteiS- 

This  case  was  referred  to  a  Full  Bench,  with 
the  following  order,  by  Justices  Shumbhoo^ 
nath  Pundit  and  Campbell  .•— 


Referring  Order. — In  this  case»tne  point 
is  whether  oral  evidence  is  admtssible  to 
show  that  a  deed  of  sale  was  really  varied  - 
by  a  verbal  promise  to  re-tonvey  on  re-pay- 
ment of  the  money,  making  it,  in  fact,  a 
mortgage. 

There  is  no  question  of  an  innoc^t  pur- 
chaser without  notice,  whose  case  would  b^  ' 
very  different. 

The  original  vendee  holds,  to  his  title,  and 
refusea  to  re-convey.  The  first  Court  re- 
fused to  hear  oral  evidence  to  prove  the  oral 
agreement.  The  Lower  Appellate  Court, 
considering  the  evidence  admissible,  remand- 
ed the  case  for  re-trial,  and  against  that 
order  the  defendant  appeals. 

It  has  been  several  times  held  that,  how- 
ever dangerous  it  may  be  to  admit  oral  evi- 
dence to  var>'  a  written  contract  of  sale 
(made,  it  may  be,  many  years  back),  and  how- 
ever cautious  the  Court  ought  to  be  in  dealing 
with  such  evidence,  still,  it  being  the  fact  that 
it  is  a  frequent  custom  in  this  province  so  to 
vary  or  qualify  contracts  of  sale  by  oral  agree- 
ment, the  plea  is  admissible  as  between  the 
vendor  and  the  original  vendee,  or  those 
holding  under  him  with  notice,  and  must  be 
so  till  the  Legislature  interferes,  and  by  some 
provisions  made  publicly  known  alters  the 
practice.  We  find,  however,  that  some  deci- 
sions, contrary  to  the  above,  have  been  pass- 
ed by  the  Court,  e.  g.,  one  dated  6th  Sep- 
tember 1864,  in  the  case  of  Kassim  Mundle. 
We,  therefore,  think  it  necessary  to  refer  this 
case  for  the  decision  of  a  Full  Bench. 

Peacock,  C.  J.  (Bayley,  J.,  concurring). 
— I  am  of  opinion  that  verbal  evidence  is 
not  admissible  to  vary  or  alter  the  terms 
of  a  written  contract  in  cases  in  which  there 
is  no  fraud  or  mistake,  and  in  which  the 
parties  intend  to  express  in  writing  what 
their  words  import.  If  a  man  writes  that 
he  sells  absolutely,  intending  the  writing 
which  he  executes  to  express  and  convey 
the  meaning  that  he  intends  to  sell  abso- 
lutely, he  cannot  by  mere  veri}al  evidence 
show  that  at  the  time  of  the  agreement  both 
parties  intended  that  their  contract  should 
not  be  such  as  their  written  words  express, 
but  that  which  they  expressed  by  their 
words  to  be  an  absolute  sale  should  be 
a  mortgage. 

It  is  said  that  there  is  no  Statute  of  Frauds, 
and  therefore  parties  may  enter  into  verbal 
contracts  for  the  sale  of  lands  in  the  Mofos- 
sil  without  writing.  Does  this  apply  to 
Hindoos  or  Mahomedans  only,  or  does  it  ex- 
tend also  to  Europeans  ?  If  the  rule  depends 
merely  upon  the  absence  of  the  Statute  of 
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Prauds\^applies  to  Europeans  as  well  as  to 
Hindoo^  and  Mahomedans.  If  it  depends 
ttpon  Hindoo  or  Mahomedan  Law,  it  would 
not  extend  to  Europeans  in  the  Mofussil, 
whether  the  deeds  of  sale  are  between  Eu- 
ropean and  European,  or  betvr'een  a  Euro- 
pean and  a  Native,  whether  Hindoo  or  Ma- 
4iome^n. 

Regulation  IV.  of  1793,  Section  1 5,  enacts : 
"In  suits  regarding  succession,  inheritance, 
"  marriage,  and  caste,  and  all  religious  usages 
''and  institutions,  the  Mahomedan  Laws  with 
"respedi  to  Mahomedans,  and  the  Hindoo 
"  Laws  with  regard  to  Hindoos,  are  to  be 
"considered  as  the  general  rules  by  which 
"the  Judges  are  to  form  their  decisions. 
"In  the  respective  cases,  the  Mahomedan 
"Btid  Hindoo  law-officers  of  the  Court  are 
"to  attend  to  expound  the  law." 

These  words  are  not  the  same  as  those 
used  in  Section  17  df  2  Geo.  III.,  c.  70,  with 
reference  to  ihfc  late  Supreme  Court,  which 
extended  the  rule  to  contracts  between  Ma- 
homedans and  Hindoos;  nor  does  it  direct 
that  the  rules  of  evidence  of  the  Mahome- 
dan or  Hindoo  Law  shall  be  acted  upon. 

In  all  other  cases,  by  Regulation  III.  of 
'T93>  Section  21,  the  case  is  determined 
"according  to  justice,  equity,  and  good 
conscience." 

But)  admitting  that  the  law  allows  sales 
of  land  or  other  contracts  relating  to  land  to 
be  made  verbally,  it  does  not  follow  that,  if 
the  parties  choose  to  reduce  their  contract 
into  writing,  they  can  bring  forward  mere 
verbal  evidence  to  contradict  the  writing, 
and  to  show  that  they  intended  something 
difierent  from  that  which  the  writing  ex- 
pte^ses  and  was  intended  to  express. 

That  would  be  contrafy  to  a  well-known 
mle  of  evidence  of  the  English  Law  {see 
Starkie  on  Evidence,  pages  648, 6$  1,655,658, 
659,  660).  The  following  ate  the  words  of 
the  passages  referred  to : — 

(P.  648.)  "  It  is  likewise  a  general  and 
''most  inflexible  rule  that,  wherever  written 
"instruments  are  appointed,  either  by  the 
"requirement  of  law,  or  by  the  compact  of 
^^partieSi  to  be  the  repositories  and  memori- 
"ah  of  truth,  any  other  evidence  is  excluded 
"from  being  used,  either  as  a  substitute  f6r 
"  such  instruments,  or  to  contradict  or  alt^r 
"  them.  This  is  a  matter  both  of  principle  and 
"policy:  of  principle,  because  such  ihstttl- 
*'  ments  are,  in  their  own  nature  and  origin, 
^'enthled  to  a  much  higher  degree  of  credit 
"  than  parol  evidence :  of  policy,  because  it 
"would  be  anended  with  great  mischief  if 
"  those  instruments  upon  which  men's  i^ights 


"  depended  were  liable  to  be  impeachfM  fey 
"  loose  collateral  evidence." 

(P.  651,)  "The  same  principle  appinis 
"  where  private  parties  havfc  by  tnutual  coifl- 
"  pact  constituted  a  written  document  the  wil- 
•*  ness  of  their  admissions  and  intentions." 

(P.  655.)  "Where  the  ternis  Of  an  kgNi«- 
"  ment  are  reduced  to  writing,  tht  dbchment 
"  itself,  being  constituted  by  the  ^attifes  as  the 
"expositor  of  their  intentions,  iS  th*  only 
'*  instrument  of  evidence  in  respect  df  that 
"  agreement  which  the  law  will  recogn!«^  So 
"long  as  it  exists  for  the  purpose  tA 
"  evidence." 

(P.  658.)  "Where  A  granted  an  tarttd- 
"ty  for  his  own  life  to  B,  whMh  was 
"secured  by  a  bond  and  warrant  6f 
"attorney,  and  judgment  was  entered,  the 
."Cotirt  would  not,  after  the  death  of  ^, 
"  permit  the  attorney  of  B  to  prove  a  parol 
"  agreement  that  A  should  be  at  Kberly  to 
"  redeem  the  annuity  on  terms." 

(P.  659.)  "  So  in  an  action  On  a  bond 
"conditioned  for  payment  absolutely,  thte 
"  defendant  cannot  plead  an  agre^rteht  that 
"  it  should  operate  merely  as  an  indemnity." 

(P.  661,)  "  Upon  the  same  principles  efl- 
"  dence  is  inadmissible  of  a  parol  agreement 
"  prior  to,  or  contemporary  with,  the  written 
"  instrument,  and  which  varies  its  terms  ai  to 
"  sho\i'  that  a  note  made  payable  In  a  diy 
"certain  was  to  be  payable  upon  a  Cbntlfi- 
"  gency  only,  or  upon  some  other  day,  Or  not 
"until  the  death  of  the  maker." 

Set  also  Taylor  on  Evidence,  ]^agfe  x)i<^. 
Para.  1049  says:  "  It  i^  almost  siinerfluoUs 
"to  observe  that  the  rule  is  not  infringed  by 
"proof  of  any  collateral  parol  agreement 
"  which  does  not  interfere  with  fhe  MinS  tf 
"  the  written  contr&ct,  though  it  may  rdafe 
"  to  the  same  subject-matter." 

Without  holding  that  every  rule  of  the 
English  Law  of  Evidence  Is  to  be  applied  to 
transactions  in  the  Mofussil,  I  have  tto  hesi- 
tation in  saying  that  a  rule  of  evldettc^, 
allowing  a  contract  expressed  in  writing  in 
words  which  the  parties  intended  to  ttse, 
and  of  which  th^  loieW  the  import  could  be 
varied  by  mere  verbal  evidence  tb*t  the 
parties  did.  not  intend  that  which  the)' 
expressed  in  wrltmg,  but  something  very 
different,  would  lead  to  the  grossest  fraud, 
and  would  open  the  widest  door  to  pefJtiVy 
in  support  of  fraud. 

Mone  of  the  cases  which  haVe  been  bftM 
show  that  effect  was  ever  given  td  tUch  a 
verbal  agreement,  or  that  such  a  verbal 
agreement  ever  in  fact  existed :  for,  in  every 
case  in  which  such  a  verbal  a^ement  was 
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attempted  to  be  proved,  the  Court  found 
^  ,  ,  .   «.  ,  that  no  such  verbal 

•  Jadub  Sirdar  versus  ,       *  ^   •  *  j       t 

Kishenhuree  .  Chatterjee,     Contract  existed.     In 

S.  D.  A.  Rep.,  1861,  p.     the  case*  of  the  30th 

.>89.  '     April  1 86 1,  the  Court 

does  not  admit  that 
z;^rda/ .  agreements,  such  as  that  contended 
for,  are  usual  or  customary,  for  they  say: 
"  The  Court  cannot  see  why  there  was  not 
the  usual  written  ekrarnamah  or  agree- 
ment/' My  remarks  apply  to  mere  verbal 
.  agreements,  and  not  to  a  contemporaneous 
written  ekrarnamah.  In  such  a  case,  the 
rule  of  evidence  would  not  prevent  the 
reception  of  the  ekrarnamah. 

According  to  the  Common  Law  of  England, 
a  deed  under  seal  could  not  be  varied  or 
altered  by  a  written  contract  not  under  seal ; 
but  such  a  rule  is  not  applicable  in  the 
Mofussil  in  this  country,  and  a  contract 
under  seal  might  be  varied  by  a  contempo- 
raneous contract  in  writing  not  under  seal. 

If  mere  verbal  evidence  is  admissible  in 
this  case  to  contradict  a  written  contract,  it 
would  apply  to  every  other  case,  and  a  man 
who  writes  "one  thousand,"  intending  to 
write  "  one  thousand,"  might  prove  that  by 
a  verbal  agreement  the  words  "  one  thousand 
were  not  intended  to  mean  "  one  thousand, 
but  only  "  one  hundred."  Nothing  could  be 
more  dangerous  than  the  admission  of  such 
evidence. 

Further,  if  it  be  held  that  such  evi- 
dence is  admissible,  the  whole  effect  of  the 
new  Registration  Act  would  be  frustrated. 
If  an  absolute  deed  of  sale  of  land  is  regis- 
tered, it  could  not  be  controlled  or  proved 
to  be  conditional  by  an  unregistered  ekrar- 
namah^ because  both  are  instruments  relat- 
ing to  land  within  the  meaning  of  Act  XVI. 
of  1864,  Section  13  ;  but  a  mere  verbal  con- 
tract would  not  be  an  instrument  within  the 
meaning  of  that  Section.  If  an  absolute 
deed  of  sale  could  be  controlled  or  modi- 
fied by  a  contemporaneous  verbal  agreement, 
showing  that  it  was  intended  to  be  a  mort- 
gage, an  absolute  deed  of  sale  of  land  re- 
gistered could  be  modified  by  an  unregistered 
verbal  agreement,  as  a  verbal  agreehient 
cannot,  and  is  not  required  to,  be  registered. 
This  does  not  necessarily  show  what  the 
law  is;  but  it  behoves  us,  in  deciding  this 
case,  not  to  admit  a  principle  which  must 
necessarily  lead  to  such  results,  unless  we 
find  it  clearly  and  unequivocally  established. 
A  European  British  subject  cannot  make  a 
•  will  without  writing  by  reason  of  the 
Wilis'  ActS;  but  a  Native  may.  If  the 
rule    be  Jaid    down    that    that    which    is 


expressed  and  intended  to  be  erpKssed  b 
writing  may  be  varied  by  verbalievidence, 
it  might  be  shown  that  a  Native,  who  in- 
tended to  declare  by  his  written  will,  exe- 
cuted in  the  presence  of  witnesses,  that  he 
gave  10,000  rupees  to  a  particular  indtvi-  • 
dual,  expressly  stated,  in  the  presence  of 
other  witnesses,  that,  though  he  intdided  t» 
write  10,000  rupees  as  the  legacy,  he  intend- 
ed it  merely  to  be  100  rupees. 

He  may  make  a  verbal  will  if  he  please, 
but,  if  he  chose  to  write  his  will,  he  cannot 
alter  it  by  a  contemporaneous  verbal  expres- 
sion. It  would  be  most  dangerous  to  testa- 
tors, and  it  would  be  fraught  with  the  great- 
est danger  to  the  community  at  large  to  ad- 
mit such  a  doctrine. 

I  do  not  know  that  the  Hindoo  or  Maho- 
medan  Law  allows  a  written  document  to  be 
altered  by  contemporaneous  verbal  state- 
ments, it  is  unnecessary  to  enter  into  that 
question  here.  It  is  sufficient  to  say  that,  If 
they  did,  we  are  not  bound  by  the  Mabo- 
medan  or  Hindoo  rules  of  evidence,  and  that 
they  were  far  more  stringent  than  ours. 

I  agree  with  the  decision  of  1859,  which 
has  been  cited  from  the  Sudder  Decisions  of 
30th  March  1859,  P^S^  362,  Roychund  Be- 
mik  (plaintiff),  appellant,  vs.  Greesh  Chunder 
Goho  and  others  (defendants),  respondents. 
That  was  a  case  in  which  an  absolute  deed 
of  sale  was  attempted  to  be  controlled  by 
verbal  evidence  as  against  a  purchaser  from 
the  original  vendee,  and  it  was  held  that 
parol  testimony  was  not  admissible  to 
alter  or  contradict  a  valid  written  instru- 
ment. 

The  case  of  nth  March  1863  (Mohmtt 
Joyram  Gir  vs.  Lalla  Bungshee  Adhur)  laid 
down  the  same  rule  as  between  the  original 
parties  to  the  contract.  The  case  of  Nund- 
kissore  Koowar  and  others  vs.  Zureefa  Bee* 
bee  and  others,  cited  from  the  Legal  Remem- 
brancer, page  140,  is  not  in  point.  In  the 
case  cited  from  the  Weekly  Reporter,  Vol.  L, 
p.  ^b  (Kassim  Mundul  vs.  Sreemuttee  Noor 
Beebee).  it  was  held  that  verbal  evidence  was 
admissible  to  prove  fraud  or  mistake,  but 
not  to  prove  that  an  absolute  deed  of  sale 
was  intended  to  operate  merely  as  a  mortgage. 
If  persons  will  write  things  in  unmistakable 
language,  intending  that  the  writing  shall 
convey  a  meaning  by  which  they  do  not 
intend  in  reality  to  be  bound,  they  must  have 
some  improper  or  underhand  object,  and  they 
cannot  be  surprised,  or,  with  any  reason, 
complain,  if  the  Courts  refuse  to  allow  them 
to  contradict  their  writing  by  mere  verbal 
evidence. 
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The  Asg  of  Hedayut  Ali  and  Quadir  Ali, 
j^pellantVw.  Prem  Sing,  respondent  (3  Select 
Reports,  p.  250),  merely  held  that  parol 
evidence  was  admissible  to  prove  the  contents 
of  a  written  ekrarnamah  which  had  been 
accidentally  burnt,  and  which  controlled 
another  written  contract  contemporaneously 
«[ecutdl.  There  is  no  doubt  that  such  evi- 
dence was  admissible. 

In  the  case  of  Doorga  Doss  Roy  vs,  Ram- 
jeebun  Doss  (2  Reports  published  by  Hay, 
page  209),  the  verbal  evidence  was  disbelieved. 
The  san^  remark  applies  to  the  case  of  Ram 
Coomar  Roy  Chowdhry  vs,  Kashee  Chunder 
Sein  (i  Vol.  of  the  same  Reports,  page  325). 
In  the  latter  case,  the  verbal  evidence  seems 
to  have  been  admitted  to  explain  a  written 
docoment ;  but  the  evidence  was  not  believed, 
and  the  written  document  was  construed 
without  reference  to  the  verbal  evidence.  It 
is,  therefore,  no  authority  on  the  question  now 
under  consideration. 

It  can  scarcely  be  supposed  that,  in  either 
of  the  two  last>mentioned  cases,  the  Court  in- 
tended to  ad  in  opposition  to  the  rule  laid 
down  in  the  first  two  cases  which  I  have 
above  cited,  viz.y  those  of  the  30th  March  1859 
and  the  I  ith  March  1 863,  as  two  of  the  Judges 
in  the  case  decided  on  the  25th  September 
1862  were  Mr.  Justice  Trevor,  who  was  one 
of  the  Judges  in  the  case  of  the  30th  March 
1859,  and  Mr.  Justice  Seton-Karr,  who  was 
one  of  the  Judges  in  the  case  decided  on  the 
i6th  March  1863,  and  as  one  of  the  Judges 
in  ihe  case  of  the  25th  February  1863  was 
Mr.  Justice  Seton-Karr. 

The  case  of  Mutty  Lol  Seal,  appellant,  vs. 
Anundo  Chunder  Sandle  and  Jogender  Chun- 
der Sandle,  respondents  (5  Moore's  Indian 
Appeals,  page  ^2)^  was  cited,  but  that  case  did 
not  lay  down  the  broad  rule  now  contended 
for.  It  was  decided  upon  the  documents 
themselves  and  the  acts  of  the  parlies.  In 
that  case,  the  appellant  Mutty  Lol  Seal  agreed 
to  lend  money  to  Muddoosoodun  Sandle  at  17 
per  cent,  interest.  He  lent  5,000  rupees,  and 
he  took  an  absolute  Bill  of  Sale  of  certain 
property,  stating  that  it  was  in  consideration 
of  25,000  rupees  paid ;  and,  by  lease  of  same 
date,  he  let  the  properly  to  Muddoosoodun 
Sandle  at  a  rent  of  rupees  425  per  month, 
which  was  equal  to  the  precise  amount  of 
interest  on  the  5,000  rupees  and  25,000 
rupees,  amounting  to  3,000  rupees  at  17  per 
cent,  per  annum.  One  question  in  determin- 
ing the  case  would  necessarily  be  to  ascertain 
whether  the  25,000  rupees  was  a  loan  or 
purchase-money.  Part  of  the  money  was 
afterwards  paid  off  by  Muddoosoodun,  and 


then  the  rent  under  the  lease  was,  in  pur- 
suance of  an  agreement  to  that  effect,  reduced 
in  the  proportion  of  17  per  cent,  on  the 
money  paid  off,  and  there  were  other  circum- 
stances in  the  case  tending  to  show  that  the 
25,000  rupees  was  a  loan  only.  There  can 
be  no  doubt  that  the  whole  was  a  colorable 
transaction  to  secure  the  money  lent  with 
usurious  interest. 

The  Supreme  Court  held  that  the  transac- 
tion was  a  mortgage. 

The  Privy  Council  concurred.  Lord  Lang- 
dale,  in  delivering  the  judgment,  said:  "In 
"this  appeal,  although  we  think  it  is  not 
"  without  difficulty,  and  our  opinion,  if  given 
"  in  detail,  might  not  have  been  altogether 
"  in  accordance  with  the  decision  of  the 
"  Court  below,  yet,  giving  our  best  consider- 
"ation  to  the  whole  matter,  we  do  not  find 
"  any  reason  which  appears  to  us  sufficient 
"  to  alter  that  decision.  Under  these  circum- 
"  stances  we  must  dismiss  the  appeal  with 
"  costs." 

This  case,  as  I  have  observed,  shows  mere- 
ly that  the  Judicial  Committee  of  the  Privy 
Council  upheld  the  decision  of  the  Supreme 
Court,  but  we  cannot  say  for  what  reasons. 
There  were  ample  reasons  for  upholding  it, 
without  introducing  or  upholding  such  a  rule 
as  that  now  contended  for,  which  was  never 
laid  down  in  the  judgment  in  the  Supreme 
Court,  or  ever  contended  for  in  the  argu- 
ments of  Counsel. 

In  Taylor  on  Evidence,  page  921,- para. 
1039,  *^  ^s  said  :  "  Parol  evidence  may  also 
"under  the  proper  plea  be  offered  to  show 
"that  the  contract  was  made  for  the  fur- 
"therance  of  objects  forbidden  either  by 
"  Statute  or  by  Common  Law." 

In  the  case  above  cited  from  the  Privy 
Council,  it  was  alleged,  at  the  time  of  the 
transaction  therein  referred  to,  to  lend  money 
at  17  per  cent.,  and  it  was,  therefore,  quite 
in  accordance  with  the  rules  of  evidence  to 
show  that  the  transaction  was  really  a  usu- 
rious loan,  colorably  represented  as  a  sale  for 
the  purpose  of  avoiding  the  Usury  Laws 
then  in  force. 

The  plaintiff  in  the  present  case  alleged 
that  he  took  possession  in  1266,  and  that  in 
1270  the  defendant  forcibly  dispossessed  him. 
The  defendant  says  that  plaintiff  never  took 
possession,  and  that  he  was  never  forcibly 
ousted.  If  possession,  did  not  accompany 
or  follow  the  absolute  Bill  of  Sale,  it  would 
be  a  strong  fact  to  show  that  the  transaction 
was  a  mortgage  and  not  a  sale ;  and  it,  there- 
fore, becomes  material  to  try  whether  the 
plaintiff  was  ever  in  possession,  and  forcibly 
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deed,  except  one  of  an  out-and-out-sale,  is 
executed,  and  a  verbal  promise  made  to  re- 
turn the  property  or  the  deed  of  sale  after 
the  money  advanced  is  paid  off  with  in- 
terest. 

I  admit  this  custom  is  rather  dangerous, 
and  that  the  Legislature  should  soon  try  to 
set  it  aside.  But,  as  long  as  it  is  in  exist- 
ence, Courts  of  Justice  are  required  to  take 
it  into  consideration. 

There  can  be  no  difficulty  in  a  case  where 
there  is  an  ekrar.  As  to  those  cases  in  which 
merely  a  verbal  promise  is  pleaded,  it  is 
certain  that  it  is  one  thing  to  disbelieve 
parol  evidence  produced  to  contradict  the 
written  terms  of  a  deed,  and  another  to  de- 
ny to  receive  such  evidence  at  all.  The 
rule  adopted  by  the  English  Courts,  with 
reference  to  the  rejection  of  parol  evidence 
to  vary  and  contradict  a  deed,  is  undoubtedly 
based  on  sound  principles ;  but  with  reference 
to  the  circumstances  of  this  custom  with  re- 
gard to  conditional  sales,  it  will  be  unfair 
for  a  Court  of  Justice  to  adopt. that  rule  of 
evidence  in  transactions  made  when  it  was 
not  recognised  as  any  part  of  the  law  in 
force. 

Practically,  such  parol  evidence,  though 
received  by  our  Courts,  was  not  generally 
believed,  as  the  Judges  trying  such  cases 
were  always  disinclined  to  countenance  such 
a  dangerous  custom.  The  Judges  could  not, 
however,  ignore  the  existence  of  the  custom, 
and  so  did  not  refuse  to  hear  evidence,  which, 
in  many  cases,  might  turn  out  to  be  credible. 
In  one  sense  the  additional  verbal  agree- 
ment is  not  perhaps  inconsistent  with  the 
deed  of  sale.  The  deed,  as  worded,  is  intended 
to  be  one  for  a  sale  out  and  out,  and  the 
transaction  is  a  sale,  but  conditional  so  far 
that  there  is  an  additional  promise  for  the 
return  of  the  property  if  the  money  paid 
is  returned  with  interest  within  a*  period 
fixed.  The  law  has,  however,  construed 
these  transactions  to  be  mortgages,  and 
which  cannot  be  foreclosed  merely  on 
the  failure  of  the  mortgagor  to  pay 
within  the  time  fixed  in  the  deed.  I  wish 
the  Legislature  may  pass  a  law  to  the  effect 
that,  in  future  transactions  of  this  kind,  no 
parol  testimony  shall  be  received  to  prove 
that,  at  the  time  of  writing  a  deed  of  sale,  it 
was  agreed  that  the  transaction  is  to  be  one, 
different  from  the  terms  of  the  deed.  The 
Legislature  may  even,  if  it  think  proper,  or- 
der the  rule  to  apply  retrospectively.  Rules 
of  evidence  have  from  time  to  time  been  passed 
by  our  Legislature  in  the  form  of  laws.  In 
the  absence  of  such  a  law,  by  following  the 


rule  as  adopted  in  English  Coiirfs,  we  are 
likely  to  injure  many  who  might  have  execut- 
ed deeds  of  sale  when  the  contracts  made  b? 
them  were  simply  mortgages,  and  were 
known  to  be  so  by  ostensible  vendees.  The 
supposed  vendors,  viz  <,  the  mortgagors,  may 
never  have  originally  received  full  ^value  of 
their  property,  are  by  the  terms  of  the  off- 
ginal  contract  entitled  to  redeem,  and  were 
hitherto  quite  assured  that,  if  the  mortgage 
be  denied,  they  have  a  right  to  prove  the 
real  nature  of  the  transaction  by  parol  evi- 
dence regarding  what  had  passed  af  the  time 
of  the  contract. 

One  or  two  of  the  earlier  decisions  of  the 
late  Sudder  Court,  quoted  by  the  Counsel  for 
the  respondent,  show  that  the  Judges  trying 
those  cases  had  coAsidered  that  such  condi- 
tional sales  are  usually  supported  by  ekran 
from  mortgagees.  But  the  records  of  our 
Civil  Courts  might,  if  searched,  show  the  ex- 
istence of  numerous  cases  in  which,  for  such 
conditional  sales  simply,  deeds  of  absolute 
sale  were  executed  in  which  the  creditor,  not 
denying  the  nature  of  the  transaction,  liti- 
gated with  his  debtor  on  other  grounds. 

There  might  also  be  found  several  cases  in 
which,  on  the  fact  of  the  mortgage  being 
denied,  and  an  absolute  sale  pleaded,  both  the 
parties  were  allowed  to  bring  evidence  to 
support  their  respective  assertions,  and  were 
not  prevented  on  such  occasions  from  pro- 
ducing parol  evidence  as  to  what  passed  at 
the  time  of  the  execution  of  the  deed.  As 
the  application  of  the  rule  of  exclusion  of 
this  evidence  was  never  pleaded  before,  there 
was  no  opportunity  to  overrule  it.  As  a 
question  of  fact^  I  can  state  from  personal 
experience  that  I  have  seen  and  known  of 
many  deeds  of  conditional  sales  executed  as 
of  absolute  sale  not  followed  by  any  written 
agreement  by  the  mortgagee  to  return  the 
property. 

I  now  notice  the  argument  that  this  mis- 
naming of  the  transaction  of  a  mortgage 
must  be  from  some  fraudulent  motive.  Fraud 
may  not  have  anything  to  do  with  the  ori- 
ginal introduction  of  the  custom.  It  is  not 
denied  that,  in  many  cases,  the  written  ekran 
taken  from  the  mortgagee  were  registered 
simultaneously  with  the  deed  of  sale.  From 
this  it  would  appear  that  the  form  of  writing 
a  deed  of  sale,  and  accompanying  it  with  a 
written  or  verbal  promise  to  return,  appears 
to  have  been  generally  considered  as  the 
one  adapted  for  these  transactions  of  bye- 
hiUwuffa. 

It  may  also  be  that,  as  the  selection  of  this 
form  is  not  almost  invariably  a  volantaiy  act 
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of  the  n^tfgagor,  but  is  the  condition  dic- 
tated by  nhe  creditor  to  a  person  pressed 
hard  for  money,  the  design  of  a  cunning  cre- 
ditor to  take  advantage  of  the  possibility  of 
the  failure  of  the  mortgagor  to  prove  by 
parol  evidence  the  fact  of  the  transaction 
being  merely  a  mortgage  or  vain  hope  of 
•  getting  nd  of  the  tedious  proceedings  of  fore- 
closure under  Regulation  XVII.  of  1806, 
might  have  originally  given  rise  to  the  custom 
of  keeping  the  promise  merely  verbal.  Ordi- 
narily, persons  so  mortgaging  their  property 
are  not  actuated  to  execute  deeds  of  sale  with 
a  view  to  protect  their  rights  of  redemption 
from  any  other  creditor.  In  many  cases  the 
mortgagor  may  not  have  any  other  debts,  or 
may  not  have  in  contemplation  to  incur 
any  from  any  other  person  besides  the  ad- 
vance he  is  receivirig  from  the  mortgagee. 

As  to  the  mortgages  altogether  fraudulent, 
where  there  is  no  bond  fide  sale  or  mortgage 
at  all,  the  fact  of  fraudulent  debtors  execut- 
ing such  deeds  cannot  justify  the  adoption 
of  a  rule  which  will  injure  many  who  had 
never  beard  or  thought  of  it.  Further,  if 
the  meaning  of  the  rule  in  question  is  al- 
lowed to  be  what  the  Court  of  first  instance 
has  held  it  to  be,  it  would  go  beyond  what 
it  is  according  to  the  English  authorities.  It 
would  give  an  undue  advantage  to  many 
creditors,  and  make  over  to  them,  on  the  bare 
wording  of  deeds,  property  which  was  never 
intended  to  be  conveyed  absolutely,  which 
they  might  all  along  have  held  only  in  trust, 
and  from  the  proceeds  of  which,  as  originally 
agreed,  they  may  have  fully  paid  themselves. 
It  is  only  since  1862  that  the  rule  in  ques- 
tion has  begun  ta  be  adopted  in  this  Court 
with  regard  to  these  cases  of  conditional 
lales. 

The  case  of  1859  was  rightly  decided  as 
it  related  to  the  rights  of  a  third  party 
to  whom  different  rules  apply.  I  would 
therefore  in  this  case  allow  the  parol  evi- 
dence to  be  taken  even  to  prove  the  exact 
nature  of  the  original  transaction,  and  there- 
fore reject  the  special  appeal.  The  English 
rule  of  evidence  does  not  appear  to  have  been 
disallowed  in  any  other  transaction  except  that 
of  conditional  sales,  in  which  the  deeds  are 
drawn  as  for  out-and-out-sales.  I  myself 
would  not  exclude  the  operation  of  this 
rule,  except  from  cases  of  conditional  sales 
with  verbal  promise  to  return.  I  would 
not  also  make  any  such  consideration  in 
favor  of  a  party  who,  by  a  voluntaqr  or 
forced  adoption  of  the  custom  of  misno- 
mer, may  have  been  the  cause  of  leading 
a  third  person  to  purchase  out  and   out 

Vol.  V. 


a  property  from  the  ostensible  vendee, 
believing  him  on  the  wording  of  the  deed 
executed  to  be  a,  purchaser  under  the  same. 
In  the  present  case,  even  if  the  English 
rule  is  adopted,  it  will  simply  prevent 
the  respondent  from  proving  by  parol 
evidence  that,  at  the  time  of  the  execution  of 
the  deed  of  sale,  it  was  contracted  by  verbal 
agreement  that  the  transaction  is  not  to 
be  what  it  is  described  in  the  deed.  It 
cannot  prevent  the  reception  of  parol  evi- 
dence regarding  other  matters  mentioned  in 
the  defence  of  the  special  respondent,  which, 
if  proved,  might  legally  and  satisfactorily 
prove  that  the  deed  of  sale  is  simply  a  mort- 
gage (see  page  72,  Vol.  V.  of  Moore's  Indian 
Appeals).  There  is  no  such  law  in  English 
Courts,  or  in  Courts  where  English  Law 
prevails,  which  declares  that,  when  a  deed  is 
in  the  form  of  an  absolute  sale,  it  is  to 
be  considered  as  such,  irrespective  of  all 
legal  evidence  which  the  party  executing  it 
may  have  in  his  power  to  produce  to  show 
that  it  was  not  a  sale.  If  a  party  can  prove, 
as  is  alleged  in  this  case,  that  the  value  of 
the  lands  is  higher  than  the  consideration 
paid  when  the  deed  was  written,  or  that  the 
plaintiff  had  never  held  possession  of  the 
property,  these  and  other  facts  connected 
with  the  dealings  of  the  parties  with  the 
property  might  prove  that  the  transaction 
was  a  mere  mortgage,  and  not  one  of  absolute 
sale. 

The  order  of  the  Lower  Appellate  Court 
in  this  case  is  a  remand  to  the  Court  of  first 
instance  for  trying  the  statements  of  the 
defendants.  I  would  therefore  reject  this 
special  appeal  with  costs. 

Campbelly  J, — It  seems  to  me  clear  that, 
in  a  case  of  this  kind,  we  are  not  to  adminis- 
ter Hindoo  or  Mahomedan  Law,  but  only 
the  law  of  equity  and  good  conscience  appli- 
cabl'e  \fi  all,  Natives  and  Europeans  alike. 
That  being  so,  on  so  broad  a  question  as  that 
before  us  the  decisions  of  the  Courts  must 
come  very  near  in  character  to  legislation, 
and  in  this  matter  I  should  think  that  we 
were  bound  to  follow  any  uniform  and  well- 
established  series  of  decisions.  When  I  re- 
ferred the  case  to  a  Full  Bench,  and  when 
the  argument  in  this  Court  commenced,  I 
was  certainly  under  the  impression  that  the 
decisions  had  during  many  years  gone  to 
establish  the  admissibility  of  parol  evidence 
in  such  a  case  as  that  before  us.  I  have 
been  surprised  to  find  how  little  this 
view  can  be  supported  in  argument  by  the 
citation  of  cases.  -The  cases  cited,  when 
exafhincd,  are  either  not  property  in  point. 


76 


Cwii 


THE  WBVKLY   RXPCRTER. 


Rulings. 


[Vol.  V. 


or  are  of  doublfnl  effect,  down  to  the  deci- 
sion of  15th  August  1864.  On  the  other 
hand,  the  opposhe  doctrine  has  been  several 
times  laid  down,  and  on  the  whole  the^  bal- 
ance of  authority  seems  to  be  on  that  side. 

I  also  think  that  the  rule  which  excludes 
parol  evidence  contradictory  of  the  plain  and 
intentional  terms  of  a  written  and  published 
document,  such  as  that  before  us,  is  consonant 
to  equity,  good  conscience,  and  public  po- 
licy. It  is  not  equitable  or  right  that  par- 
ties should  be  allowed  by  a  formal  instru- 
ment to  place  on  record  one  thing  when  they 
mean  another.  There  can  in  no  case  be 
any  doubt  that  a  third  party,  acting  on  the 
faith  of  the  written  instrument,  could  not  be 
affected  by  any  parol  engagement ;  and,  even 
as  between  the  parties  themselves,  I  think 
that  if,  in  any  case,  there  really  is  any  un- 
derstanding or  expectation  contrary  to  the 
terms  of  a  deed  which  has  been  acted  on,  this 
can  only  result  from  one  of  two  things,  e.g., 
either  the  object  is  (as  is  commonly  the  case 
in  this  country)  to  deceive  others,  and  to 
retain  the  means  of  cheating  others ;  or  the 
vendor,  whatever  hope  of  re-conveyance  he 
may  retain,  deliberately  puts  himself  as  it  were 
out  of  the  pale  of  the  law,  and  cuts  off  from 
himseH  all  legal  right  or  remedy.  If  it 
Were  otherwise,  what  additional  security 
would  a  mortgage  in  this  shape  give  to  the 
lender  as  compared  to  a  mortgage  in  the 
ordinary  form  ?  And  an  additional  security 
is  the  only  object  suggested.  But  then 
eomes  the  decision  of  the  Privy  Council 
dted  to  us.  That  case,  when  examined, 
seems,  I  think,  as  shown  by  the  learned  Chief 
Justice,  to  amount  in  brief  to  this,  that,  when 
there  are  actings  of  the  parties  at  variance 
with  the  written  instrument,  and  especially 
when  possession  of  the  property  has  not  been 
transferred,  nor  full  value  paid,  then  parol 
evidence  to  explain  those  facts  ipay  be 
admitted.  I  would  hold  that,  although  parol 
evidence  may  not  be  admitted  purely  and 
simply  to  contradict  the  terms  of  a  formal 
and  public  written  instrument  duly  acted  on, 
it  may,  as  between  the  original  parties  them- 
selves, be  admitted  in  support  of  substantial 
acts  and  facts  which  negative  or  detract  from 
the  effect  of  the  instrument.  In  this  case, 
then,  the  question  whether  the  possession  was 
transferred  to  the  purchaser  is  most  material. 
If  it  was  not — if  possession  was  retained  by 
the  vendor — then  I  think  he  may  be  permitted 
to  show  (there  being  no  third  party  in  the 
case)  that  the  transaction  was  merely  of  the 
nature  of  a  deposit  of  title-deeds  as  security 
for  a  loan.* 


1  concur  in  the  decision 
Chief  Justice. 
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The  5lh  February  1866. 

Present :  *  - 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice  J  and  the  Hon'ble  H.  V.  Bayley, 
J.  P.  Norman,  Shumbhoonath  Pundit,  and 
G.  Campbell,  Judges.  * 

Evidence  (parol)  to  vary  deed— Pre-emptioa. 

Case  No.  1978  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Moulvie  Syud  Ahmed  Bux,  Principal  Sud- 
der  Ameen  of  Sylheiy  dated  the  4th  Mny 
1 86^,  reversing  a  decision  of  Baboo  Ram 
Chunder  Dhur,  Moonsiff  of  that  District, 
dated  the  28th  January  186^, 

Moolook  Chand  Surma  (one  of  the  Plaintiffs), 

Appellant^  . 

versus 

Kooloo  Chunder  Surma  and  others  (Defend- 
ants), Respondents, 

Baboo  Woomesh  Chunder  Banerjee  for 

Appellant. 

Baboo  Bama  Churn  ^aw^r/V^  for  Respondents. 

Oral  evidence  is  not  admissible  to  show  that  the  par- 
ties did  not  intend  that  an  absolute  sale  in  nrriting 
should  operate  ?  not  as  an  absolute  sale,  but  merely  as  a 
conditional  sale,  in  order  to  defeat  a  rij^ht  of  pre- 
emption (Norman  and  Shumbhoonath  Pundit«  JJ.«  dis- 
senting'). 

Peacocliy  C,J.  (Bay ley ,  J.,  concurring). — 
It  appears  to  me  that  this  case  is  governed 
by  the  ruling  in  Special  Appeal  No.  870  of 
1865,  that  mere  verbal  evidence  is  not  ad- 
missible to  show  that  the  parties  did  not 
intend  that  an  absolute  sale  in  writing  should 
operate  as  an  absolute  sale,  but  intended  it  to 
operate  merely  as  a  conditional  sale. 

This  case  is  still  stronger  than  the  former 
one  :  for  in  this  case  the  absolute  deed  of  sale 
was  registered,  and  the  plaintiff  is  a  third 
party  who  claims  a  right  of  pre-emption. 

If  the  sale  was  absolute  as  expressed  in  the 
registered  deed,  the  plaintiff  was  entitled  to 
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pre^emptQp  ;  but  if  it  was  merely  conditional 
as  atten^ted  to  be  shown  by  the  verbal 
evidence,  he  was  not  entitled  to  pre-emption. 
The  plaintiff,  actitig  upon  the  registered  deed  * 
as  he  found  it  published  to  the  world  upon 
the  registry,  asserts  his  right  of  pre-emption, 
and  en^eavour$  to  enforce  it  by  suit ;  but  he 
•  irill  be  defeated,  and  the  suit  must  be  deter- 
mined against  him  if  the  verbal  evidence  be 
admitted  and  acted  upon. 

The  acts  of  the  original  parties  or  their 
fiUtements  cannot  be  admitted  as  against  a 
third  paAy  to  prove  that  their  intention  was 
not  that  which  their  written  deed  expressed, 
and  was  intended  by  them  to  express.  It  is 
unnecessary,  therefore,  to  send  this  case  back 
to  have  an  issue  tried,  whether  the  vendor 
took  possession  or  not. 

The  parties  to  the  bill  of  sale  can  no  more 

.   use  verbal  evidence  to  defeat  the  right  of  the 

piainttfF,  than  they  could  to  defeat  a  purchaser 

from  the  vendor  if  the  latter  had  sold  for  a 

valuable  consideration. 

The  Principal  Sunder  Ameen  has  not  tried 
the  question,  whether  the  requisitions  of  the 
Law  of  Pre-emption  were  fulfilled  by  the 
plaintiff.  The  case  must  be  remanded  to  him 
to  liy  ihe/ourih  issue  as  laid  down  by  the  first 
Court,  which  raises  that  question,  and  which 
the  first  Court  has  decided  in  favor  of  the 
plaintiff ;  and  the  Principal  Sudder  Ameen  is 
directed  to  return  his  finding  upon  that  issue 
to  this  Court,  together  with  his  reasons  in 
detail  for  such  finding. 

Norman^  J. — This  is  a  suit  to  enforce  an 
alleged  right  of  pre-emption,  the  plaint  stating 
that  Ramruttun,  the  alleged  purchaser,  had 
taken  possession. 

The  defendants,  by  their  answers,  as  well  as 
apon  oath  as  witnesses,  allege  that  the  sale 
was  conditional;  that,  though  the  deed  of 
conveyance  is  absolute  in  its  terms,  there  was 
a  verbal  agreement  that  the  kohala  should  be 
taken  back  if  the  party  conveying  paid  to  the 
purchaser  lOO  rupees  within  a  year.  They 
also  deny  that  possession  was  taken  by  the 
purchaser. 

The  Lower  Appellate  Court  has  found  th^t 
the  sale  was  a  conditional  one,  and  conse* 
qnently  that  there  was  no  right  of  pre-emp- 
tion. 

It  is  objected  before  us  that  parol  evidence 
was  not  admissible  to  contradict  the  deed 
of  sale  which  is  absolute  in  its  terms.  I  have 
already  stated  my  view  on  that  subject  in  No. 
8700!  1865. 

1  think  that  the  Principal  Sudder  Ameen 
ihonld  have  enquired  into  the  truth  of  the 
alle^tion  that  possession  was  tak^n  by  the 
purchaser ;  that,  if  no  possession  was  taken,  the 


evidence  that  the  deed  was  subject  to  a  ver- 
bal condition  for  rendering  it  void  on  payr 
ment  of  the  money  within  the  time  stipulated, 
would  be  properly  admitted. 

But  there  is  another  consideration  to  whidi 
attention  has  not  been  given  by  the  Principal 
Sudder  Ameen,  which  would  be  deserving  of 
the  greatest  weight  if  possession  followed 
the  execution  of  the  deed,  zr/s.,  whether  tke 
plaintiff  was  not  so  far  misled  and  injuriouslf 
affected  by  the  acts  of  the .  defendants  in 
becoming  parties  to  a  deed  purporting  to  b« 
one  of  absolute  sale,  as  to  entitle  him  to  si^ 
that  they  are  not  now  at  liberty  to  set  op 
that  the  deed  is  not  one  of  absolute  sale  as 
against  their  own  admission.  If  \^  was 
misled,  and  in  good  faiih  brought  biscuit  vu^ 
the  bond  fid$  belief  that  the  deed  was  one  of 
absolute  sale,  I  think  that  the  defendant^ 
ought  not  now  to  be  allowed  to  deny  i^  If 
they  could  do  so,  the  plaintiff  might  lose  bis 
right  of  pre-emption  altogether.  If  h«  4^ 
layed  taking  the  necessary  steps  till  tb«  ep4 
of  the  year  when  the  sale  is  to  beoQq^ 
absolute,  the  defendants  would  \^^  t^ 
answer — ''The  sale  was  absolute^  aii4  iiol 
''  conditional.  You  were  warned  by  1^ 
*'  registered  deed,  and  are  now  out  of  tii|i« 
''  under  Section  i,  Clause  i,  of  A^t  XIV*  <tf 
"  1859.''  To  bold  the  parties  so  boaii4 
appears  to  ma  the  only  mode  in  wbleh  th# 
interests  and  rights  of  th«  pre^mptgo-  cai)  b9 
effectually  protected.  I  would  reman4  thff 
case  to  the  Principal  Sadder  Aooi^n  for  tht 
trial  of  the  issues  to  be  raised  with  ref^rsio^ 
to  these  points.  It  is  admitted  that  tbd  c<M 
must  go  bcu:k  to  the  Ix>wer  Coort  for  ti^ 
trial  of  iYit  fourth  issue. 

Shumbhoonaih  Pundit,  ^.^-The  jodgment 
of  the  case  No.  870  of  1865,  decided  to- 
day, affects  this  suit.  The  plaintiff  ia  Ihis 
case  sued  for  pre-emption  on  the  gr<)un4 
of  a  dtted  drawn  as  one  of  out-and-out  aal^. 
He  may  have  been  misled  to  suppose  the 
contract  to  be  a  sale ;  but  his  mistake  caonot 
give  him  a  right  to  alter  the  pr^cis^  n^ore 
of  the  original  transaction.  The  pkuotiff 
cannot  be  considered  to  havi^  incurred  any 
such  loss  by  his  mistake  that  he  can  in  retom 
ask  for  a  decree  of  the  property.  If  he  bad 
purchased  from  the  ostensible  purchaser,  he 
was  clearly  entitled  to  be  prQteoted  frpCQ  wf 
demand  made  against  him  by  the  moitgSfpr, 

I  think,  however,  that,  if  not  satisfied  widi 
the  denial  of  the  vendor  a^d  the  vendee  x^ 
garding  the  transaction  being  a  sale>  astd  reljr- 
ing  upon  the  wording  of  the  deed,  he  Institutes 
a  case  under  a  belief  that  his  oppopents  will 
fail  in  establishing  before  a  Cou^  o|  ]usU^ 
that  the  transaction  wjw  rocrel^^a  nt^ortgage, 
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The  5th  February  i%6(yj 

Present  : 

The  Hon'ble  W.  S.  Seton-TCarr,  L.  S.  Jack- 
son,  and  E.  Jackson,  Judges. 

Hindoo    Law    (Mitakshara)— Joint    undivided 
family  (Presumption  of)— Bights  of  Widow.  . 

Case  No.  1332  of  1865/ 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Sarun^  dated  the  2jrd  March 
i86^j  affirming  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  that* District ^ 
dated  the  i8th  December  186^. 

Badamoo  Koer  (Defendant),  Appellant, 

versus 

Wazeer  Sing  and  others  (Plaintiffs), 
Respondents, 

Mr.  R,  T.  Allan  and  Baboo  Kishen  Succa 
Mookerjee  for  Appellant. 

Baboos  Dwarkanath  Milter  and  Kali  Ktsken 
Sein  for  Respondents. 

Held  by  the  majority  of  the  Court  (E.  Jackson,  J., 
dissenting)  that,  wnere  (notwithstanding  a  separation  in 
food  and  residence)  no  formal  partition  of  the  family 
estate  has  taken  place,  the  family  must  be  considered 
joint  and  undivided,  and  that  in  such  a  case  a  widow  can- 
not succeed  to  or  retain  possession  of  her  husband's 
share  as  against  his  survivmg'  brothers,  but  is  only  en- 
titled to  maintenance. 

E.  Jackson,  J, — This  is  a  suit  by  the 
brothers  of  a  deceased  Hindoo  to  recover 
possession  of  his  landed  estate,  which  is  in 
the  possession  of  his  widow.  The  plaint* 
iffs  allege  that  the  family  were  joint  in 
estate,  and  consequently  under  the  Mitak- 
shara Law,  which  applies  to  their  family,  they 
are  prior  heirs  to  the  widow.  The  answer  of 
the  defendant  is  that  the  families  of  the  bro- 
thers were  separate  both  in  estate  and  in  food 
and  residence.  Bolh  Courts  have  apparently 
come  to  the  conclusion  (and  there  seems  no 
further  contest  upon  this  point)  that  the 
two  families  were  separate  in  food  and 
residence.  But  they  consider  that  they 
were  joint  in  estate ;  and  have  determined 
that,  being  joint  in  estate,  the  brothers  are 
heirs  to  that  estate  before  the  widow. 

This  special  appeal  is  preferred  on  two 
points :  first,  that,  on  the  question  of  fact  as  to 
whether  the  family  estate  was  joint  or  sepa- 
rate, the  Lower  Courts  have  wrongly  been 
of  opinion  that  it  is  necessary  to  prove  an 
actual  separation  of  land,  and  that  the 
Principal  Sudder  Ameen  has  given  no  judg- 
ment of  his  own  ;  and,  secondly,  on  the  point 
of  Hindoo  Law,  that  they  are  in  error  in 
holding  that,  when  the  family  is  separate  in 


he  may,  notwithstanding  his  calculations 
proving  wrong,  be  entitled  to  be  protected 
from  the  liability  of  paying  any  costs  to  his 
opponents.  Even  if  the  English  rule  of  evi- 
dence be  considered  as  applicable  to  this  case, 
as  in  this  suit  also,  the  question  of  possession 
18  at  issue,  and  as  proof  of  it  is  likely  to  throw 
great  light  upon  the  nature  of  the  transaction, 
and  as  this  evidence  is  not  the  parol  evidence 
which  is  considered  inadmissible,  and  as  it  is 
necessary  to  enquire  whether  the  plaintiff 
knew  the  real  nature  of  the  transaction,  I 
agree  in  the  order  of  remand  proposed  by  Mr. 
Justice  Norman  on  the  points  therein  men- 
tioned. 

Campbell,  J, — In  this  case,  as  distinguish- 
ed from  the  last  (No.  870  of  1865),  I  have 
had  a  good  deal  of  doubt,  first  as  regards' 
the  point  whether,  as  between  the  original 
parties  or  those  standing  in  no  higher  posi- 
tion, it  would  be  necessary  to  try  the  ques- 
tion of  possession ;  and,  secondly,  regarding 
the  position  of  the  plaintiff  as  a  third  party. 
In  the  last  case  it  was  alleged  that,  during 
several  years  subsequent  to  the  sale,  posses- 
sion was  retained  by  the  vendor,  and  that  was 
80  material  an  act  and  fact  that  parol  evidence 
might  well  be  admitted  in  support  of  it.  In 
this  case  the  cause  of  action  arose  so  soon 
after  the  transaction  that  the  retention  of 
possession  (if  it  was  retained)  may  hardly 
have  attained  the  character  of  a  positive  act. 
Still,  I  think,  I  should  be  inclined  to  hold  that, 
till  possession  is  delivered  in  terms  of  the 
deed  of  sale,  the  transaction  is  not  a  complete 
transaction ;  and  that,  if  possession  has  not  been 
given,  it  might  be  shown  (in  a  suit  between  the 
original  parties)  that  it  never  was  intended 
to  transfer  possession,  and  that  the  transac- 
tion was  a  mere  deposit  of  title  as  a  security. 

The  plaintiff,  though  a  third  part)',  is  not  a 
purchaser  for  value  ;  he  is  in  the  very  oeculiar 
position  of  a  person  claiming  the  righiof  pre- 
emption on  the  faith  of  the  deed  of  sale,  and  the 
question,  to  my  mind,  is  whether  he  is  a  third 
party  in  the  sense  that  in  his  favor  effect 
must  be  given  to  the  deed  without  respect  to 
the  disputed  question  of  possession.  Upon 
the  whole,  I  think  it  most  important  to  main- 
tain in  all  cases  the  right  of  third  parties 
acting  upon  solemn  instruments  formally 
published  and  registered ;  and  considering  that 
plaintiff,  on  the  faith  of  the  registered  sale, 
may  have  raised  money,  made  his  arrange- 
ment for  the  purchase,  and  brought  his  suit, 
while  the  combined  defence  of  the  vendor  and 
vendee,  if  admissible,  could  hardly  be  dis- 
proved by  him,  I  on  that  ground  concur  in 
the  decisioif  of  the  learned  Chief  Justice. 
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residence  4hough  joint  in  estate,  the  widow 
does  not  succeed  to  the  estate. 

On  the  latter  point  the  ilecision  of  the 
Privy  Council,  refiorted  at  pages  31  to  42  of 
Sutherland's  Weekly  Reporter,  No.  12, 
April  1865,  Vol.  XL,  contains  a  full  argu- 
ment syid  a  final  ruling  which  this  Court 
*  is  bound  to  follow.  That  decision  follows 
the  quotation  from  Macnaghten's  Hindoo 
Law,  Vol.  I.,  page  53,  containing  the  following 
words :  ''  If,  at  a  general  partition,  any 
"part  of  the  property  was  left  joint,  the 
"widow^of  a  deceased  brother  will  not  par- 
'Uicipate,  notwithstanding  the  separation, 
"but  such  undivided  residue  will  go  exclu- 
"sively  to  the  brother."  Carr}ing  out  this 
principle,  the  Privy  Council  laid  down  as 
the  law  ''that  what  property  is  divided 
"goes  as  separate  property;  what  is  undi- 
"vidcd  follows  the  family  property;  that 
"which  remains,  as  it  was,  devolves  in  the 
"old  line;  that  which  is  changed,  and  be- 
"  comes  separate,  devolves  in  the  new  line. 
"  In  other  words,  the  Law  of  Succession  fol- 
**  lows  the  nature  of  the  property,  and  of  the 
•*  interest  in  it."  The  decisions  of  the  Lower 
Court  in  this  case,  being  founded  on  the 
above  view  of  the  law,  are  therefore  correct. 

On  the  question  as  to  whether  the  family 
were  joint  or  separate  in  estate,  the  decisions 
of  the  Lower  Courts  are  not  equally  satis- 
factory. The  first  Court  found  that  there 
was  no  separation  in  estate,  because  there 
was  no  division  of  the  land,  and  because 
the  brothers  had  acted  together  in  suin^ 
for  rents,  and  in  petitioning  the  Courts  in 
matters  connected  with  the  estate ;  at  the 
same  time  it  found  that  the  brothers  managed 
their  affairs  separately.  It  gave  no  details 
or  particulars  as  to  the  management.  The 
Appellate  Court  supports  this  decision,  but 
gives  no  grounds  for  its  approval  of  it.  It 
is  said  that  evidence  was  adduced  to  prove 
that  the  brothers  paid  jn  the  Government 
revenue  for  their  respective  shares  sepa- 
rately. 

I  think  that  the  decision  of  the  Prin- 
cipal Sudder  Ameen  on  this  point  cannot 
be  afiirmed  as  it  stands.  He  must  carefully 
consider  the  whole  of  the  evidence,  and 
record  a  distinct  opinion  upon  it.  The 
presumption  is  that,  when  a  family  is  separ- 
ate in  residence  and  food,  it  is  also  separate 
in  estate.  The  presumption  in  the  case  of 
the  family  now  litigating  is  corroborated  by 
the  fact  that  the  brothers  have  allowed  the 
widow  to  succeed  and  take  possession  of  her 
husband's  estate.  If,  in  addition  to  this,  it 
is  proved  that  each  brother  managed  his  own 


affairs  respecting  the  estate,  and  collected 
his  own  rent,  either  separately  or  through 
one  general  agent  for  all  the  brothers,  and 
paid  his  revenue  separately,  it  will  be  proved 
that  the  brothers  had  separated  in  estate, 
as  well  as  in  residence.  It  is  not  necessary 
that  there  should  have  been  any  actual 
hutwarra  or  division  of  the  lands.  A  divi- 
sion of  shares  and  separate  possession  of 
those  shares  is  sufficient.  As  to  the  evi- 
dence which  is  relied  on  by  the  first  Court 
as  proving  a  joint  estate,  it,  if  anything, 
supports  separation,  that  is,  if  one  rightly 
understands  its  purport.  The  two  brothers 
may  have  joined  in  one  petition  to  the  Courts, 
and  may  have  the  same  servants  ;  but  it  does 
not  follow  that  the  estate  is  joint.  If  it  was 
joint,  the  petition  would  probably  have  been 
presented  by  the  managing  member  of  the 
joint  family  on  behalf  of  that  family.  The 
same  remarks  will  apply  to  suits  preferred 
jointly  by  the  brothers  foe  rents. 

I  would  reverse  the  Principal  Sudder 
Ameen's  decision,  and  remand  the  case  to  him 
for  a  full  and  careful  decision  on  this  point. 
The  onus  of  proof  that  the  family  was  joint 
in  estate  rests  on  the  plaintiff.  The  Princi- 
pal Sudder  Ameen  will  require  him  clearly 
to  prove  that  fact. 

The  costs  of  this  appeal  will  be  paid  by 
the  party  who  ultimately  loses  the  case. 

Selon-Karr,  J, — The  plaintiff  sued  to  de- 
prive the  defendant,  a  widow,  of  her  hus- 
band's share  in  the  family  property,  on  the 
allegation  that  the  property  was  held  jointly, 
and  had  never  been  formally  separated.  It 
is  admitted  that,  if  the  properly  was  held 
jointly,  the  defendant  would  be  entitled  only 
to  maintenance,  and  not  to  her  husband's 
share. 

The  Principal  Sudder  Ameen,  in  a  care- 
ful judgment,  and  after  visiting  the  spot 
himsejf,  found  that  the  families  had  been 
separate  in  food  and  residence,  but  that  no 
proof  of  regular  partition  had  been  adduced 
by  the  defendant,  while,  on  the  other  hand, 
the  plaintiff  had  adduced  abundant  proofs  to 
show  that  the  families  had  been  joint  in 
estate.  The  Principal  Sudder  Ameen  added 
that,  when  in  the  village,  the  agent  of  the 
defendant  could  not  point  out  to  him  the 
alleged  separate  share  of  the  deceased 
husband. 

In  this  view,  under  the  Mitakshara  Law, 
the  suit  was  decreed  to  the  plaintiff,  the 
widow  being,  of  course,  declared  entitled 
to  maintenance. 

In  appeal  to  the  Judge  it  was  merely 
urged  that,  as  the  families  lived,  and  ate  se- 
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legally  erroneous.  On  the  coQ^i^ry,  they 
seem  to  me  sound  and  correct  in  principle, 
and  I  would,  therefore,  dismiss  the  special 
appeal  with  costs,  as  we  cannot  consider  any* 
thing  but  a  point  of  law. 

L,  S.  Jackson,  J, — In  this  case  I  concur 
with  Mr.  Justice  Seton-Karr.  ^ 

It  appears  to  me  that  the  Lower  Courts  * 
found,  as  a  matter  of  fact,  that  the  family  was 
not  separate  in  estate,  and  that  the  special 
appellant,  by  the  form  of  his  contention  in 
the  Lower  Appellate  Court,  virtually  admit- 
ted this  to  be  so.  • 

I  think  that,  unless  there  has  been  a  de- 
finitive separation  in  estate,  indicated  by 
separate  enjoyment  and  distinct  liabilities, 
the  family  must  be  held  joint,  and  it  will 
not  establish  a  separation  in  estate  to  show 
that  the  different  members  of  the  family 
dealt  separately  with  their  shares  of  the 
proceeds,  or  even  that  they  collected  rents 
or  profits  from  different  parts  of  the  estate ; 
for  that  might  simply  result  from  some  ar- 
rangement made  for  the  general  conveni- 
ence of  the  family,  and  would  not  indicate 
any  cessation  ci  the  joint  rights  or  respon- 
sibilities. 

I  am,  therefore,  of  opinion  that  the  widow, 
having  failed  to  show  that  a  separation  in 
estate  had  taken  place,  cannot  be  permitted 
to  retain  possession  of  her  husband's  share ; 
and  that,  therefore,  the  decision  of  the  Couit 
below  must  be  affirmed,  and  the  special 
appeal  dismissed  with  costs. 


parately,  it  was  quite  unnecessary  to  en- 
quire whether  a  division  of  land  had  taken 
place  or  not.  The  Judge  reviewed  the 
precedents  for  such  cafes,  and  decided  that 
a  division  of  estate  was  still  required  to  be 
proved,  even  though  separation  as  t6  food 
and  residence  was  admitted ;  and  so  the  ap- 
peal was  dismissed. 

Mr.  Justice  Jackson  would  remand  the 
case  to  the  Principal  Sudder  Ameen  for  tlie 
reasons  given  in  his  separate  decision.  I  re- 
gret that  I  am  unable  to  concur  with  him. 

The  Principal  Sudder  Ameen  has  given 
a  y^ry  full  and  careful  decision,  and  has 
actually  been  to  the  village  himself,  and 
what  more  he  need  be  required  to  do,  or 
what  more  is  wanting  to  the  decision  of 
(be  case  by  us,  I  am  at  a  loss  to  conceive. 

Neither  can  I  think  the  position  sound 
that  "  the  presumption  is  that,  when  a  Hin- 
♦*  doo  family  is  separate  in  residence  and 
''  food,  it  is  also  .separate  in  estate.''  The 
Privy  Council  ruling  quoted  seems  to  me 
to  apply  to  a  different  state  of  things  alto- 
gether, f'.  «.,  where  one  shareholder  has  ac^ 
quired  separate  property  of  his  own.  The 
contrary  presumption,  moreover,  has  been,  I 
believe,  the  course  of  the  rulings  of  our 
Court,  and  of  the  late  Sudder  Court ;  and  not 
to  multiply  instances,  in  a  case  decided  by 
Justices  Trevor  and  Macpherson  on  the  30th 
of  April  1864,  No.  171 5  of  1863,  those 
learned  Judges  ruled  that  "  where  no  formal 
"  partition  of  the  family  estate  has  taken 
*'  place,  the  family  must  be  considered  joint 
*'  and  undivided,  and  the  succession  descends 
"accordingly,  and  this,  notwithstanding  a 
"  separation  in  food  and  residence."  The 
Judges  add :  "  We  come  to  this  opinion,  rely- 
"  ing  not  only  on  texts  and  precedents,  but 
"  also  on  the  very  theory  of  Hindoo  Law 
"  by  which  the  family  and  the  property  held 
"by  it  are  indissolubly  connected,  and 
"  the  order  of  succession  is  regulated  accord- 
"  inf  ly." 

But,  ia  the  present  case,  the  first  Court  has 
found,  on  full  evidence,  that  there  had  been 
BO  division  of  estate,  so  that,  even  if  the 
presumpticj)  of  law  had  been  the  other  way, 
00  error  in  law  has  been  committed.  In 
appeal  to  the  Judge,  nothing  was  taken  up 
but  this,  namely,  what  was  necessary  to  show 
separation  in  a  Hindoo  family ;  and  the 
Judge  ruled  that  separation  in  food  and 
residence  was  not  enough,  as  the  appellant 
contended  it  was. 

As  the  case  has  been  laid  before  us,  I  see 
no  reason  to  think  the  judgments  of  the 
Iiower  Courts  either  judicially  defective,  or 


The  5th  February  i866. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Authority   of  Vakeel  to    bind  his  client— Va- 

kaiutiuunali. 

Case  No.  381  of  1865. 

Regular  Appealfrom  a  decision  passed  by  the 
Judge  of  Beerbhoom^  dated  the  12th  Jum 
1863. 

Ram  Coomar  Roy  and  others  (some  of  the 
Defendant^),  Appellants, 

versus 

The  Collector  of  Beerbhoom  and  others 

(Plaintiffs),  Respondents. 

Baboo  Umbica  Churn  Baner/ee  for  Apptll^nls. 

Baboos  Kishen  Kiskore  Ghost  and  Juggada- 

nund  Mookerjee  for  Respondents. 

A-  itakaiutnamah  given  by  a  plaintiff,  and  couched 
in  g^eneral  terms,  suffices  prima  facie  to  authoriae 
the  vakeel  to  apply  on  behalf  of  the  plaintiff  for  leave 
to   withdraw  from   the  suit ;  and  in   the  absence  of 
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lythin^  A  show  that  the  vakeel  acted  contrary  to  his 
iostnictioQJI  ^  otherwise  was  ((uilty  of  misconduct  in 
makinfif  the  application,  the  client  is  bound  by  the 
act  of  his  vakeel. 

Seton-Karr,  ^•— This  is  in  some  respects 
a  peculiar  appeal.  Two  suits  had  been 
brought  by  two  separate  plaintiffs — Ka- 
sheenat])  and  Lokenath  Roy — for  money  due 
*  on  an  agreement.  The  cases  were  referred  to 
arbitration;  bat,  for  certain  irregularities 
and  illegalities,  the  proceedings  of  the  arbitra- 
tws  were  quashed  by  the  High  Court  in  an 
elaborate  judgment  on  the  9th  of  July  1864. 

The  Jtidge  was  then  directed  to  take  up  the 
casei/<f  H6V0,  and  he  accordingly  gave  a  decree 
10  the  plaintiff  Kasheenath  for  the  full 
amount  of  the  claim.  Against  this  decision, 
no  defendant  has  appealed.  This  appeal  is 
preferred  under  the  following  circumstances : 
On  the  very  day  of  the  trial,  the  appellant, 
who  had  formerly  appeared  as  an  intervenor 
before  the  arbitrators,  but  had  taken  no  fur- 
ther steps  whatever,  appeared  before  the  Judge 
by  his  pleader,  Baboo  Ashootosh  Chatter] ee, 
and  simply  requested  that  the  case  should 
be  tried  in  his  presence.  On  that  very  same 
day,  his  vakeel  withdrew,  under  the  permis- 
sion of  the  Court,  according  to  Section  97 
of  Act  VIII. 

The  appeal  is  simply  preferred  on  the 
groand  that  the  act  of  the  vakeel  is  not 
binding  on  the  appellant,  and  that  no  formal 
petition  of  withdrawal  was  filed,  and  no  spe- 
cific permission  to  withdraw  from  the  suit 
was  granted  by  the  appellant  to  his  vakeel. 

I  am  of  opinion  that  these  pleas  constitute 
no  groand  for  our  interference.  The  vaka- 
luinamak,  which  we  have  read,  is  broad  and 
general  in  its  terms,  and  empowers  the  pleader 
to  act  and  take  any  steps  in  the  case.  The 
withdrawal  is  not  in  the  nature  of  a  regtllar 
compromise  by  razeenamah  ;  and,  looking  to 
the  sudden  and  irregular  way  in  which  the 
appellant  came  before  the  Court,  and  to  his  as 
sudden  withdrawal,  I  should  say  that,  in  this 
particular  instance,  the  client  is  bound  by  the 
acts  of  his  vakeel,  especially  when  nothing 
appears  on  the  face  of  the  proceedings  to  dis- 
close any  bad  motive  on  the  vakeel's  part,  or 
to  show  that  the  Lower  Court  acted  impro- 
perly. 

Under  any  circumstances,  the  appellant  had 
better  have  applied  for  a  review.  I  concur 
with  my  colleague  in  opinion  that  the  with- 
drawal should  be  without  prejudice  to  any 
rights  which  the  appellants  may  have  against 
the  real  plaintiffs. 

I  am  of  opinion  that  we  cannot,  and  ought 
not  to  interfere,  and  this  appeal  is  dismissed 

WidlCO9t0« 


Macpherson,  y. — The  appellant  seeks  to 
have  it  declared  that  an  order  permitting 
him  to  withdraw  from  the  suit  in  the 
Lower  Court  is  not  binding  upon  him,  and 
ought  to  be  set  aside.  His  appeal  rests  on 
the  ground  that  the  order  pennitting  the 
withdrawal  was  made  on  the  application  of 
his  vakeel  orally  in  Court  and  without  due 
authority.  The  Lower  Court  in  its  judgment 
remarks — "At  the  request,  by  written  peti- 
"  tion,  of  the  second  plaintiff,  and  verbally  by 
*'  the  co-plaintiff  (the  appellant  before  us),  and 
"  others'  vakeel  Baboo  Ashootosh  Chatterjee, 
"  they  were  permitted  by  the  Court  to  with- 
"draw  under  Section  97."  No  application 
has  ever  been  made  to  the  Lower  Court  to  S6t 
aside  the  order  complained  of,  nor  has  any 
attempt  been  made  in  that  or  this  Court  to 
show,  nor  is  there  anything  in  the  record  to 
show,  that  the  vakeel  had  not  full  authority 
to  apply  for  the  permission  to  withdraw. 
The  appellant  relies  simply  on  the  point  that 
the  vakalutnamah  does  not  warrant  such  an 
application.  But,  in  my  opinion,  the  va\aU 
utnaffiak  contains  sufficient  authority — primd 
facie  at  any  rate.  And  in  the  absence  of  any- 
thing to  show  that  the  vakeel  acted  contrary 
to  his  instructions,  and  of  any  allegation  even 
of  fraud  or  misconduct  on  his  part,  there  is 
nothing  to  lead  to  the  conclusion  that  the 
vakeel  acted  otherwise-  than  properly  and  in 
accordance  with  his  instructions. 

Considering,  however,  the  special  circum- 
stances of  this  case,  1 4hink  the  Court  may 
interfere  in  the  appellant's  behalf  so  far  as  to 
declare  distinctly  that  his  right  (if  any)  to 
the  money  which  is  the  subject  of  this  suit, 
or  to  a  share  of  that  money,  is  not  prejudiced 
in  any  way  by  the  withdrawal,  I  think  him 
entitled  to  this  declaration,  because,  although 
the  I^wer  Court  calls  him  co-plaintiff,  I  doubt 
much  whether  he  ever  was  legally  or  formally 
made  ^  party  to  the  suit  at  all.  Certainly,  the 
provisions  of  Section  73  of  Act  VIIL  of  1859, 
under  which  alone  he  could  be  added  as  a 
plaintiff,  were  not  complied  with.  Moreover, 
if,  in  fact,  he  was  made  a  co-plaintiff,  it  is 
very  doubtful  whether  he  ought  to  have  been 
so,  more  especially  at  the  very  latest  stage  of 
the  case.  The  whole  proceedings,  so  far  as  the 
appellant  is  concerned,  have  evidently  been  of 
an  irregular  and  undecided  character.  Un- 
der the  circumstances,  while  it  is  clear  to  me 
that  the  appellant  is  not  in  a  position  to  claim 
the  full  relief  he  seeks,  I  would  declare  that 
any  rights  he  had  are  not  prejudiced  by  his 
having  applied  to  b^  made  a  party  to  the  suit. 

The  appellant  must  pay  all  the  costs  of  the 
appeal.  ^ 
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The  31st  July  1865. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 

Pundit,  Judges, 

Evidence  (Death-bed  Giits)— Onus  proband! 
(Alleged  separate  acquisitions  by  a  member 
of  a  Joint  Hmdoo  Family). 

Case  No.  145  of  1864. 

Regular  Appeal  from  a  decision  passed  by 
Mr,  C,  Rohhouse,  Judge  of  Midnapore, 
dated  the  loth  February  1864, 

m 

Bipro  Pershad  Mytee  (Defendant),  Appellant, 

versus 

Kena  Dayee,  Mother  of  Hem  Chunder  Vayea, 
Minor  (Plaintiff),  and  others  (Defendants), 
Respondents, 

Baboos  Dwarkanath  Miller ,  Onoocool  Chun- 
der Mookerjee,  and  Sreenath  Doss  for 
Appellant. 

Baboos  Ashootosh  Dhur,  Hem  Chunder  Ba-^ 
nerjee,  and  Mohendro  Lai  Shome  for  Re- 
spondents. 

Suit  laid  at  rupees  17,138-6-8. 

The  fullest  proof  is  requisite  to  support  a  trust  which 
is  declared  by  word  of  mouth  by  a  person  at  the  point 
of  death,  and  is  in  terms  (not  clearly  indicated)  an 
intention  on  the  part  of  the  donor  to  deprive  his  family 
of  all  substantial  enjoyment  of  his  property.  Ordi  nariiy, 
in  such  cases,  a  further  opportunity  should  not  be  allowed 
to  supply  any  defects  \n  the  evidence  adduced  at  the 
original  trial. 

The  burden  of  proof  in  dlises  of  alleged  separate  acqui- 
sitions byamemoer  of  an  undivided  family  possessed 
of  joint  estate  is  on  the  person  who  advances  such  a 
claim,  though  not  to  the  extent  of  tracing  the  very 
fund  with  which  each  purchase  was  made,  from  the  time 
of  their  acquisition  in  a  given  year,  to  the  moment  when 
they  were  paid  to  the  seller  ot  the  property.  ^  Though 
an  important  criterion  in  such  cases  is  to  consider  from 
what  source  the  money  comes  with  which  a  purchase 
was  made,  yet  there  is  no  rule  as  to  any  particular 
mode  of  proof. 

The  defendants  in  the  suit,  Bipro  ^prshad 
Mytee  and  others,  are  the  appellants 
here,  and  their  appeal  is  from  a  de- 
cree pronounced  by  the  former  Judge  of 
Midnapore  (Mr.  Russell)  in  the  plaintiflF's 
favor.  This  appeal  was  partly  heard  by  us 
in  December  1864,  *  when  we  deemed  it  neces- 
sary to  frame  two  additional  issues,  and  to 
refer  them  for  trial  by  the  Zillah  Court. 
The  finding  of  the  Court,  together  with  the 
evidence,  has  been  returned,  and  the  appeal 
has  now  been  again  heard. 

The  plaintiff  in  the  suit,  Kena  Dayee  and 
her  two  unmarried  sisters,  are  the  only  chil- 
dren of  Sham  Soondur  Mytee  who,  with  hrs 

•  See  Weekly  Reporteti  Vol.  I.,  p.  341, 


brothers  Rammohun  and  Muddjj^v  Mohim, 
were  the  sons  of  Brindabun  Mytee,  who  died 
in  1239  possessed  of  property  in  land  acquir- 
ed by  him  at  various  times,  sometimes  in 
his  own  name,  and  sometimes  in  the  name 
of  an  idol  called  ''  Janookeebullub"  which  he 
established.  His  three  sons  are  now  dead. 
Sham  Soondur,  the  plaintiff's  father,  died 
in  1262.  Rammohun  died  in  1263,  leaving 
a  son,  the  defendant  Bipro  Pershad ;  and 
Muddun  Mohun  died  in  1268,  leaving  a  son, 
the  defendant  Debnarain. 

The  plaintiff  sued  as  a  pauper,  oa  behalf 
of  herself,  and,  it  would  seem,  of  her  minor 
son  also.  She  states  in  her  plaint  that  her 
father  died  possessed  of  self-acquired  pro^ 
perty  and  of  his  one-third  share  in  the  joint 
paternal  property ;  that  she,  since  her  mother's 
death  in  1268,  has  been  excluded  from  the 
latter ;  that  she  has  obtained,  under  Act  XIX. 
of  1841  (the  Curator's  Act),  an  order  of  Court 
in  her  favor  respecting  this  property ;  and  she 
asks  for  absolute  possession  of  a  one-third 
share  "  of  the  joint  property.  Deb  Sheba  with 
the  idols,  rent-free  lands,  <kc." 

Bipro  Pershad,  the  principal  defendant, 
alleges,  in  answer,  that  his  grandfather 
devoted  the  whole  of  his  property  to  cer- 
tain religious  and  charitable  purposes  in  the 
name  of  the  idol ;  that  these  trustees  were 
really  declared  by  his  grandfather  imme- 
diately before  his  death  in  the  presence  of 
many  persons,  including  his  three  sons ;  and 
that  the  purport  of  this  declaration  was 
(after  endowing  the  idol  with  his  whole 
property)  that  his  eldest  son  Rammohun,  and 
after  him,  his  eldest  son,  and  so  on  in  suc- 
cession, should  alone  manage  the  property 
(which  was  to  remain  always  undivided),  and 
conduct  the  Sheba  alone,  the  joint  family 
receiving  only  from  the  temple  their  daily 
food.  He  further  claimed  in  his  written 
statement  a  portion  of  the  property  specified 
in  a  schedule  as  the  separately  acquired  pro- 
perty of  his  father  and  of  himself. 

The  Zillah  Court,  on  the  first  hearing  of 
the  suit,  confined  itself  chiefly  to  the  con- 
sideration of  the  plaintiff's  right  to  sue  for 
the  whole  one-third  share  belonging  to  her 
father,  and  to  obtain  a  decree  authorizing  a 
separate  collection  by  her  in  respect  of  that 
share ;  and  the  Court's  decision  was  that  the 
plaintiff  was  entitled  to  collect  in  common 
with  the  defendants,  but  not  separately  ;  and 
that  she  had  also  some  right  in  the  manage* 
ment  of  the  Deb  Sheba  ;  and,  further,  that  the 
order,  which  the  plaintiff  had  obtained  under 
Act  XIX.  of  1 84 1,  entitled  her  to  a  decree  in 
this  suit  for  the  one^third,  her  two  sisters'  rights 
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being  rMcggnized  but  left  for  enforcement 
against  tier  (if  necessary)  in  a  future  suit. 
It  was  rather  taken  for  granted,  than  decided, 
that  the  property,  though  subject  to  some 
religious  trust,  was  still  joint  family  property, 
which  all  the  members  had  a  right  to  enjoy 
for  their  own  benefit. 

We  Thought,  when  this  decision  was  be- 
fore us  in  appeal,  that  distinct  issues  should 
he  framed  regarding  [isi)  the  alleged  sepa- 
rate acquisitions  of  Biprb  Pershad  and  his 
father;    and    (jndly)   the   existence   of   the 
alleged  ^religious    endowment;    and    those 
issues  have  been  found,  the  ^rs/  against  the 
defendant,   negativing  any   separate   acqui- 
sition by  him  or  by  his  father;  the  other 
in    his     favor,     that    is,     establishing    the 
existence     of     the     endowment     substan- 
tially as  alleged  by  him.     The  result  of  the 
suit  will  be,   if  these   findings  stand,   that, 
although  the  true  character  of  the  pretended 
separate  acquisitions  may  have  been  ascer- 
tained (that  is,  that  they  belong  to  the  en- 
dowment), yet  the  plaintiff's  rights  and  the 
rights  of  the  whole  joint  family  are  reduced 
to  receiving  their  daily  food  (the  '' ckeeda*') 
from   the    temple,    the   members   living   at 
their  own  separate  cost  in  the  matter  of  mar- 
riages, shrads,  clothing,  <&c. 

The  endowment,  whatever  may  be  its 
precise  nature  and  extent,  was  established 
on  its  present  footing  without  a  writing 
of  the  founder  Brindabun  on  the  day  of  his 
death.  That  it  was  in  fact  then  formally 
established  by  him  is,  we  think,  sufficiently 
proved,  and  it  is  also  shown  that  for  many 
years  previously  the  idol  existed,  and  that 
lands  were  acquired  and  held  by  Brindabun 
in  its  name,  and  that  the  expenses  of  the 
ceremonies,  charities,  &c.,  were  defrayed 
from  the  rents  of  these  lands.  His  inten- 
tions must  be  mainly  gathered  from  the 
various  accounts  given  by  the  witnesses  of 
his  last  instructions.  The  views  which  his 
sons  took  of  the  matter  during  their  several 
lives  may  also  be  important,  they  being 
persons  who  knew  their  father's  intentions, 
and  who,  presumably,  acted  in  conformity 
to  ihem,  though,  as  to  this  evidence,  it  must 
be  borne  in  mind  that  they  may  in  their 
conduct  have  disregarded  his  directions  or 
misuken  their  own  rights. 

The  evidence  appears  to  show  generally 
the  time  and  the  mode  in  which  the  several 
prq>ertie8,  which  are  the  subject  of  the 
alleged  endowment  and  of  this  dispute,  were 
acquired. 

The  chief  part  of  the  property  was  pur- 
cfaaaed    at   different   times   by   Brindabun. 
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These  purchases  .  were  frequently  made  in 
the  idol's  name.  The  dates  of  these  sever- 
al acquisitions  range  from  about  the  year 
1 2 14  to  the  year  1239. 

During  Brindabun's  lifetime  his  eldest  son 
Rammohun  acquired  some  lands,  partly 
in  his  own  name,  and  partly  in  the  name  of 
his  son.  Rammohun,  after  his  father's 
death,  made  several  further  acquisitions. 
Since  Rammohun's  death,  Bipro  Pershad  has, 
at  various  times,  also  purchased  lands. 
These  purchase-deeds  have,  in  many  instances, 
but  not  always,  been  registered. 

Of  all  the  property  thus  acquired,  the  chief 
part  is  that  which  Brindabun  possessed  at 
his  death.  After  their  father's  death,  the 
three  brothers  lived,  and  their  descendants 
still  continued  to  live,  as  a  joint  family. 

The  plaintiff's  father.  Sham  Soondur,  is 
shown  to  have  taken  his  part  in  th6  manage- 
ment of  the  property,  the  accounts  of  which 
were  kept  (at  least  as  to  a  considerable  por- 
tion) in  the  idol's  name.  The  of&ce  of  she- 
bail  was  borne  pursuant  to  the  supposed 
directions  of  Brindabun,  firsl  by  his  eldest 
son  Rammohun,  and  afterwards  by  Ram- 
mohun's eldest  son  Bipro  Pershad.  We  think 
it  is  established  that  both  Rammohun  and 
Bipro  Pershad  had  profitable  employment  as 
agents  to  collect,  or  as  managers  of  certain  pro- 
perties belonging  to  minors  and  neighbouring 
zemindars ;  and  that,  by  such  means,  each  of 
them  may  have  acquired  money  by  his  own 
exertions  and  without  the  aid  of  other  mem- 
bers of  the  family,  or  of  the  family* funds. 

The  Evidence  adduced  upon  the  trial  of 
the  first  issue,  concerning  the  alleged  endow- 
ments, is,  in  several  important  particulars, 
consistent,  and  appears  to  be  entitled  to  credit. 
Many  witnesses  speak  to  the  words  used  by 
Brindabun  to  express  his  intentions  respect- 
ing the  dedication  of  his  property  to  religi- 
ous ai^  charitable  purposes,  and  that  the 
management  should  be  solely  in  the  hands 
of  the  eldest  male  representative  of  the  fami- 
ly. That  portion  of  the  plaintiff's  case, 
which  asks  for  the  possession  and  control  or 
management  of  one-third  of  the  property 
and  of  the  sheba,  is,  we  think,  disposed  of 
by  this  evidence.  Whether  the  fair  result 
of  their  evidence  is  further  to  establish  that 
Brindabun  dedicated  his  whole  property  ab- 
solutely and  entirely  to  the  idol's  use  and 
for  purposes  of  charity,  excluding  his  family 
from  all  beyond  a  daily  allowance  of  rice 
from  the  temple,  is  more  doubtful.  The  evi- 
dence of  two  witnesses,  Kalikeenkur  Mullick, 
a  neighbouring  talookdar,  and  Goorooper- 
sad  Misree,  the  purohil  of  the  ^jamily,  has 
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been  much  relied  on.  The  former,  who  was  a 
mohurrlr  in  Rammohon's  time,  deposes  to 
Brindabun  having  declared,  on  the  day  refer- 
red to,  in  the  presence  of  his  relatives  and 
neighbours,  that  he  had  dedicated  or  given 
all  his  property  to  the  idol,  and  that  his  desire 
was  that  the  eldest  son  for  the  time  being 
should  be  the  shebait  and  kurta,  and  that  the 
family  should  not  separate  or  dispute  con- 
cerning shares,  but  that  the  younger  brothers 
should  receive  prosaud  from  the  temple.. 
Gooroopersad  Misree,  the  purohii,  says  that, 
on  the  day  of  Brindabun's  death,  there  was 
a  talk  of  the  Deb  Skeba ;  that  Brindabun 
said  he  made  Rammohun  his  eldest  son  the 
mdlik,  and  conferred  on  him  the  charge  of 
the  worship  of  the  thakoor,  and  desired  his 
other  sons  not  to  oppose  Rammohun,  but  to 
continue  ^  to  live  as  they  had  previously 
done,  receiving  the  ckeeda  from  the  temple. 
This  witness  states,  in  cross-examination, 
that  no  provision  was  made  for  the  families 
of  the  three,  and  that,  so  long  as  the  three 
lived,  they  were  in  one  family.  Several 
other  witnesses  give  evidence  to  the  same 
effect,  stating  that  the  whole  property  and 
proceeds  were  given  to  Deb  and  Ateet  She- 
ba  by  Brindabun,  who  directed  that  the  pro- 
perly should  not  be  divided,  and  that  his 
sons  should  not  receive  any  parts  or  shares. 

In  support  of  the  defendant  Bipro  Per- 
shad's  allegation,  that  his  grandfather's  in- 
tention was  to  devote  his  properly  absolutely 
and  exclusively  to  Deb  and  Ateel  Sheba, 
evidence  is  given  by  the  same  persons  of  the 
application  of  the  net  proceeds  to  those  pur- 
poses. 

The  net  income  thus  expended  is  vari- 
ously stated  at  from  4,cx>3  to  6,000  rupees 
yearly.  In  order  to  ascertain  the  nature  of 
the  disposition  thus  orally  made  by  Brinda- 
bun of  his  property  on  his  death-bed,  it  is, 
we  think,  important  to  see  how  the  proceeds 
of  the  property,  which  is  the  subject  of  the 
gift,  had  been  dealt  with  by  him,  and  how 
they  were  subsequently  applied  by  his  de- 
scendants in  fulfilment  of  his  injunctions.  It 
is  probable  that  Brindabun  contemplated  a 
scale  of  expenditure  on  the  idol,  &c.,  by  his 
sons  not  unlike  or  less  than  that  which  he 
had  himself  followed.  A  witness,  Radamo- 
hun  Ghose,  states  that  Brindabun  prepared  a 
list  of  the  expenditure  on  the  idol's  account. 
If  any  such  list  exists,  it  was  not  produced, 
nor  were  any  written  accounts  of  the  ex- 
penditure offered  in  evidence.  We  have, 
therefore,  at  present  nothing  but  oral  evi- 
dence of  a  vague  and  general  kind  to  sup- 
port  the  «defendant's   assertion   as   to   the ' 


application  of  the  net  proceeds  #1/ the  pro- 
perty. We  shall  not  now  advert  more  fully 
to  the  evidence.  But  we  may  observe  that 
the  certificate  applied  for  5nd  obtained  after 
Brindabun's  death  appears  to  have  been 
granted  to  his  three  sons;  that  all  three  in 
different  capacities  would  seem  Jp  have 
shared  in  the  management  of  the  property ;  * 
and  that  each  of  them,  by  some  means,  was 
able  to  establish,  if  the  evidence  is  correct, 
some  separate  business.  When  the  trust 
itself  is  one  declared  by  word  of  mouth  by  a 
person  at  the  point  of  death,  and  i^in  terms 
(by  no  means  clearly  indicated)  an  intention 
on  the  part  of  the  donor  to  deprive  his  family 
of  all  substantial  enjoyment  of  his  property, 
the  Court  may  fairly  require  the  fullest  proof 
in  support  of  such  a  trust.  It  cannot  be 
said  that  the  defendant  has  given  such 
proof  hitherto,  and,  in  an  ordinary  case,  we 
should  not  be  disposed  to  allow  a  further 
opportunity  of  supplying  any  defects  in  the 
evidence.  But,  in  the  present  suit,  the  de- 
fendant has  perhaps  been  somewhat  misled 
by  the  form  of  the  plaintiff's  suit. 

The  plaintiff  in  her  plaint  ignores  any 
religious  trust  whatever,  and  asks  for  pos- 
session of  a  share  of  the  property.  In  the 
progress  of  the  suit,  the  existence  of  an 
endowment  has  been  ascertained  ;  and  it  is 
not  until  a  late  stage  of  the  suit  that  the 
question,  as  to  the  exact  extent  of  the 
endowment,  has  formally  arisen.  We  think 
that  an  opportunity  should  even  now  be 
given  to  the  defendant  Bipro  Pershad  and 
those  in  the  same  interests  to  produce  any 
evidence,  other  than  oral,  which  may  be  in 
their  power  to  show  the  actual  account,  of 
expenditure  in  Deb  and  A/eel  Sfu^ 
during  Brindabun's  time,  and  subsequently, 
during  the  time  of  Bipro  Pershad  and  his 
father,  and  especially  the  written  account 
(if  any  exist)  of  such  expenditure.  We 
shall  not  finally  decide  the  appeal  until  ihe 
evidence  (if  any  such  can  be  adduced)  has 
been  given. 

With  respect  to  the  second  issue  concern- 
ing the  alleged  separate  acquisitions  of 
Bipro  Pershad  and  his  father,  it  is  said  that 
the  Court  appears  to  have  been  under  some 
misapprehension  as  to  the  amount  in  value 
of  these  acquisitions  relating  to  the  value 
of  the  other  property.  The  Court  speaks  of 
the  list  as  a  "  specification  of  a  very  great  deal 
of  property,  talooks  and  lakherajy'  and  also 
**  of  the  acquisition  of  large  and  valuable 
estates."  The  lands  thus  claimed  are  stated 
to  be  about  80  beegahs  of  lakheraj  and 
several  portions  of  talooks,   the   aggregate 
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sadder  j^i^Tna  of  snch  portions  amounting 
to  600  rupees.     Whatever  ihe  value  of  the 
property,    the    Court    rightly    held,    seeing 
that  Bipro   Pershad    and    his    father    were 
members    of    a    joint    family    having    the 
management  and  control  of  the  joint  pro- 
perty,  tj[iat  Bipro    Pershad    was   bound    to 
prove   his  allegation  that  the  lands  claim- 
ed   by    him    had    been    acquired    by    hjs 
father    and    himself    by    means    of    their 
own    separate    funds    and    on    their    own 
accoant. 


The   appellant   objected,    and    we    think 
justly,  to  that  part  of  the  judgment  in  which 
the  Court  states,  in  the  following  terms,  the 
extent  of  proof  incumbent  on  him :   "  The 
Court  holds  that  it  has  a  right  to  require  from 
Bipro   Pershad   the  clearest  and   most  un- 
mistakable  proofs,  first,  that   in  such  and 
such  years,  he  and  his  father,  by  such  and 
such  means,  acquired  such  and  such  private 
funds;  and,    secondly,    that    it   was  out  of 
these    ver}'    funds    that    the    alleged    self- 
acquired    estates*  in    dispute    were,    from 
time   to  time,   acquired."     The  burden  of 
proof,  in  cases  of  alleged  separate  acquisi- 
tions by  a  member  of  an  undivided  family 
possessed    of    joint    estate,     is    upon    the 
person  who  advances  such   a  claim.    But 
he    may    fairly,    we    think,    be    deemed   to 
have    sufficiently    acquitted    himself    of    it 
by  evidence  falling  far  short  of  that  requir- 
ed    by    the    Court    below,    which     would 
impose    upon    Bipro    Pershad    the   task   of 
tracing  the  **very  fund"  with  which  each 
purchase    of   his    father    and    himself   had 
been   made  from  the  time  of  their  having 
been  acquired  in  a  given  year  to  the  mo- 
ment when  they  were  paid  to  the  seller  of 
the  property. 

It  had  been  stated  in  several  decisions  that 
the  mere  purchase  of  property  in  the  name 
of  one  member  of  a  joint  family,  and  the 
taking  receipts  in  his  name,  are  insufficient 
to  support  a  claim  by  that  person  to  an  exclu- 
sive right  of  property;  for  they  are  as  con- 
sistent with  the  notion  that  the  property 
belongs  to  the  joint  family,  as  that  it  is  sepa- 
fate.  Acts  of  ownership  openly  exercised  by, 
or  on  behalf  of,  the  individual  member  with- 
in the  knowledge  of  the  other  members  of 
the  joint  family,  and  assented  to  or  not  op- 
posed by  them,  may  be  equally  equivocal; 
for  the  acts  may  be  of  such  a  description  as 
are  beneficial  to  the  joint  estate,  or  necessary 
for  Its  protection.  But  when  the  acts  of 
ownership    amount    to    assertions    of    sole 


ownership  in  exclusion  of  all  joint  rights  or 
interest  in  others,  and  are  of  a  kind  benefi- 
cial to  the  individual   members   alone,  the 
acquiescence  of  the  other  members,  unless 
clearly  explained,  is  a  strong  admission  in 
support  of  the  separate  and  exclusive  right, 
whether  it  may  arise  from  purchase  or  parti- 
tion.    An    important  criterion   in    cases   of 
alleged  separate  acquisition  (by  private  funds) 
has  been  said  to  be  to  consider  from  what 
source  the  money  comes  with  which  the  pur- 
chase was  made.    But  no  rule  is  stated  as  to 
any  particular  mode  of  proof  in  such  cases. 
If  Ay  being  a  member  of  a  joint  Hindoo 
family,  is  shown  to  have  a  separate  employ* 
raent  yielding  him  a  given  income,  and  ha 
buys  land  in  his  own  name  at  a  price  not 
wholly  out  of  proportion  to  the  sum  which 
his  own*  separate  income  may  fairly  be  sup- 
posed to  place  at  his  command,  the  deed 
being  registered,  and  the  land  held  openly 
by  him  as  his  own  exclusive  property,  and 
the  proceeds  applied  to  his  own  use  without 
the  interference  of  other   members  of  the 
joint  family,  it  might,  we  think,  be  fairly 
deduced  from  these  facts,  if  established  to 
the  Court's  satisfaction,  that  the  land  was 
A's  separately-acquired  estate,  although  no 
proof   was   forthcoming   Co   show   that'  the 
very  money   separately   acquired   was   that 
which   was  afterwards  paid  to  the  vendw. 
In  the  present  case  it  would  scarcely  be  possi- 
ble for  Bipro  Pershad  to  adduce  such  proof 
with  respect  to  his  father's  acquisitions  in 
former  years ;  and  we  concur  that  fn  no  case 
can  it  be  stated  (without  regard  to  peculiar 
circumstances)  that  the  Court  is  bound  to 
require   proof  of  the  strict  kind  stated  by 
the  Court  below,  before  coming  to  a  eon* 
elusion    in    favor   of   the   alleged   separate 
acquisition. 

But,  while  rejecting  the  Judge's  n\\t 
as  unf«ir  to  Bipro  Pershad,  we  still  have 
to  determine,  according  to  what  we  imder- 
stand  to  be  the  established  tests,  whe- 
ther he  has  established  his  case  of  separate 
acquisition  from  private  funds. 

There  is  evidence  of  .some  weight  on  both 
sides.  Bipro  Pershad  and  his  father  had  se- 
parate means  of  acquisition,  and  may  have 
acquired  lands  in  their  own  names ;  but  they 
were  the  managing  members  of  a  joint  Hin* 
doo  family,  all  being  together  under  injunc- 
tions from  th.eir  father  concerning  the  es- 
tate left  by  him,  and  the  mode  in  which  it 
should  be  used.  On  one  occasion,  at  least,  it  is 
shown  that  a  part  of  the  alleged  self  •acquired 
estate  was  mortgaged  with  other  property 
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to  secure  money  borrowed  to  pay  the  Govern- 
ment revenue  on  the  property  which  had 
come  from  Brindabun.  The  mode  in  which 
the  proceeds  of  the  self-acquired  property 
were  applied  is  not  shown.  Although  ac- 
counts of  the  collections  have  been  put  in,  we 
think  it  important  that  the  written  accounts 
(if  any  exist)  of  the  application  of  the  rents 
of  this  property  should  be  produced  before 
we  pronounce  any  final  opinion  on  this 
issue. 

The  plaintiff  furnished  a  list  of  the  names 
of  certain  witnesses  whom  she  desired  to 
summon  and  examine,  in  order  to  show  that 
the  property  claimed  by  her  was  joint  family 
property ;  but  these  witnesses  were  not  sum- 
moned, the  Court  not  being  satisfied,  after 
taking  the  evidence  of  the  plaintiff's  hus- 
band and  of  the  manager  of  the  suit,  that  the 
witnesses  were  material.  Neither  of  those 
two  persons  had  any  certain  knowledge  from 
conversation  with  the  persons  whose  attend- 
ance was  desired  that  the  latter  could  give 
material  evidence  concerning  any  of  the  mat- 
ters at  issue.  They  appear  to  be  persons  livi ng 
in  the  neighbourhood.  One  is  described  as  a 
pundit  of  Brindabun,  another  as  the  koberaj 
who  attended  him,  another  as  a  talookdar, 
another  as  a  mohurrir  of  the  family,  &c. 
It  is  probable  that  these  persons  have  some 
knowledge  of  the  matters  in  question.  If 
the  plaintiff  or  her  advisers  conceive  that 
their  evidence  is  material,  they  should 
be  duly  summoned,  and  their  evidence 
heard.      * 

The  record  will  be  transmitted  to  the 
Lower  Court,  in  order  that  the  additional 
evidence,  which  we  have  indicated,  may  be 
given.  It  is  needless  further  to  define  the 
points  to  which  the  evidence -is  to  be  con- 
fined. It  has  already  been  stated  that  the 
defendant  Bipro  Pershad  and  others  should 
be  permitted  to  produce  and  pro>^  such 
written  accounts  and  books  and  papers  as 
they  may  be  able  to  produce,  to  show  Hhe 
applications  of  the  proceeds  of  the  trust 
property;  and  that  Bipro  Pershad  may  fur- 
ther be  allowed  to  give  the  like  evidence  as 
to  the  expenditure  of  the  proceeds  of  the 
alleged  self-acquired  property  of  himself  and 
his  father.  The  evidence  of  the  plaintiff's 
witness,  mentioned  in  the  issim  morasety  and 
marked  with  a  cross,  should  also  be  fully 
heard.  The  whole  of  the  evidence,  together 
with  the  opinion  and  finding  of  the  Court, 
should  then  be  transmitted  <o  this  Court. 
On  the  return  of  the  record  here,  both  parties 
may,  within  two  weeks,  file  such  objections 
as  they  ms^  think  fit. 


The  5th  February  i86^  / 

Present : 

The  Hon'ble  C.  Steer,  L^  S.  Jackson,  and 
Shumbhoonath  Pundit,  Judges. 

Rig^ht  of  action  (bv  Endorser  of  dishonored 

Hoondee). 

Case  No.  1170  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Shahahad,  dated  the  8th  February 
186^,  reversing  a  decision  passed  by  the 
Sudder  Ameen  of  that  District,  dated  the 
8th  July  1864. 

Byjnath  Sahoo  and  others  (Plaintiffs), 
Appellants, 

versus 

Racharam  and  others  (Defendants),  Respond' 

ents, 

Mr,  R.  T.  Allan  and  Baboo  Mohesh  Chunder 
Chowdhry  for  Appellants. 

Mr,  C,  Gregory  for  Respondents. 

Held  by  the  majority  of  the  CoHrt  (Steer,  J.,  dbsenl- 
ing)  that,  when  a  hoondee  returns  dishonored  to  the 
hands  of  the  endorser,  he  may  sue  the  drawer  upon  it, 
and,  if  it  appears  that  he  is  the  lawful  holder,  may  re- 
cover. 

Shumbhoonath  Pundit,  J, — The  case  of  the 
special  appellant,  as  understood  by  both 
the  Courts,  is  that  the  plaintiff  purchased, 
from  the  defendant's  firm  at  Jungeepore,  a 
hoondee  in  his  favor ;  that  it  was  payable  by 
the  firm  of  the  defendants  at  Benares;  that 
he  sold  the  hoondee  to  two  persons  to  whom 
it  was  endorsed  by  him ;  -that  the  defendants' 
firm  at  Benares  having  refused  to  accept  or 
pay  the  hoondee  on  presentation,  it  was 
returned  to  the  plaintiff  by  the  said  purcha- 
sers ;  and  so  the  plaintiff,  filing  the  same,  sues 
the  defendants  for  the  value  paid  by  him. 
It  is  further  said  by  the  special  appellant 
that  the  sale  by  him  to  those  two  persons  to 
whom  the  hoondee  is  endorsed  \\2i^  without  % 
consideration.  The  first  Court  thought  it 
was  immaterial  to  enquire  whether  the  plaint- 
iff had  received  any  consideration  or  not 
from  the  said  purchasers,  and  for  this  reason 
did  not  write  much  upon  the  issue  framed 
for  this  matter. 

The  Low^r  Appellate  Court  said  there  is  no 
proof  that  no  consideration  was  received  by 
the  sale  of  the  hoondee,  and  held  that  the 
plaintiff  having  sold  the  bill  to  others  has  no 
right  to  sue  upon  it. 

It  appears  to  me  that  the  plaintiff  has  a 
right  to  sue,  if  he  succeeds  in  establishing,  as 
he  asserts,  that  the  hoondee  was  relumed  to 
him  by  the  purchasers.  It  is  really  imma- 
terial whether  the  purchasers  had  or  had  not 
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paid  him  4  consideration,  because,  even  if  they 
had,  they  have  a  right  to  return  the  hoondee 
to  the  plaintiff  on  its  not  being  accepted,  and 
they  may  sue  the  special  appellant  for  money 
paid  by  them.  Whether  ihey  also  could  or 
could  not  sue  the  defendants  is  another  ques- 
tion. Their  right,  however,  to  return  cannot 
•  be  denied,  and  if  they  return  it  to  the  plaint- 
iff, he  acquires  a  right  to  sue  the  defendants. 
Whether  the  said  purchasers  had  or  had  not 
returned  the  hoondee  to  the  plaintiff  is  a  fact 
not  enquired  into  by  the  Lower  Appellate 
Court.  -The  Court  of  first  instance  perhaps 
thought  that  the  fact  of  its  production  by  the 
plaintiff  was  a  primd  facie  proof  of  its  return 
to  him  by  the  recorded  purchasers. 

It  is  not  fair  to  dismiss  the  claim  of  the 
plaintiff  because  there  is  no  endorsement  in 
favor  of  the  plaintiff  by  the  alleged  purcha- 
sers. The  absence  of  such  an  endorsement 
may  perhaps  be  explained  by  the  special 
appellant,  if  he  is  allowed  an  opportunity  to 
prove  that  the  sale  was  without  a  considera- 
tion. I  should  think  the  plaintiff  could 
have  himself  erased  the  endorsement  and  then 
sue  the  defendants.  The  want  of  this  erasure, 
or  the  non-existence  of  a  formal  re-endorse- 
ment, cannot  injure  the  actual  rights  of  the 
plaintiff.  The  Lower  Appellate  Court  should 
have,  in  a  case  like  this,  allowed  the  plaintiff 
either  to  erase  at  his  own  risk  the  endorse- 
ment, or  call  upon  him  to  prove  in  the  best 
manner  possible  that  the  hoondee  had  been 
returned  to  him  by  the  purchasers,  and  that 
they  had  no  longer  any  desire  to  sue  upon  the 
same.  The  Court  should  have,  while  trying 
this  issue,  given  full  weight  to  the  effects  of 
the  fact  of  the  production  of  the  deed  by  the 
special  appellant.  It  might  have  also  ordered 
the  said  purchasers  to  be  made  defendants  or 
summon  them  as  witnesses  to  state  whatever 
they  may  have  to  urge  on  this  matter.  It 
was  not  proper  to  dismiss  the  case  of  the 
plaintiff  altogether  upon  the  ground  that  the 
plaintiff  had  no  ground  of  action.  If  at  all 
necessary,  it  may  allow  the  special  appellant 
lo  prove  that  the  sale  was  without  a  consider- 
ation. I  would  remand  the  case  to  the  Lower 
Appellate  Court  to  re-try  the  case  with  refer- 
ence to  the  above  remarks. 

Steer y  J, — A  obtains  an  order  from  B  for  a 
sum  of  money  to  be  paid  to  him  by  B's  firm 
at  Benares.  A  makes  the  order  payable  to  C, 
C  is  unable  to  realize  the  order,  as  B*s  firm 
at  Benares  refuses  to  honor  it. 

A  then,  with  the  order  still  standing 
endcx^ed  to  C,  sues  B  for  the  sum  for  which 
be  granted  the  order  to  A, 


The  Judge  has  decided  that  A  has  no  right 
of  action,  as  he  endorsed  the  order  to  C,  and 
no  authority  is  shown  from  C  to  A  whereby 
the  latter  is  in  a  position  to  sue  on  the  order. 

Is  this,  or  is  this  not,  a  legal  decision?  This 
is  all  we  have  to  look  to.  It  is  no  concern  of 
ours,  sitting  as  we  are,  merely  to  try  the  case 
on  a  law-point,  to  say  that  the  Judge  should 
have  made  C  a  defendant,  or  have  given  A 
an  opportunity  of  proving  that  the  endorse- 
ment by  him  in  favor  of  G  was  without  con- 
sideration, and  that  C  returned  him  the  order. 
A  has  come  into  Court,  demanding  payment 
of  an  order  the  right  to  which  he  has  parted 
with  to  C,  and  he  gives  no  evidence  to  show 
how  in  the  face  of  this  fact  he  has'  become 
entitled  to  sue  to  recover  the  amount  of  the 
order.  It  is  not  our  province,  sitting  in 
special  appeal,  to  help  suitors  out  of  the 
difficulties  occasioned  by  their  own  laches,  nor 
can  we  under  any  provision  of  Act  VIII.  hold 
that  in  this  case  there  is  any  legal  ground 
for  a  remand.  In  this  view  I  would  uphold 
the  decision  which,  as  the  case  stood  at  the 
time  of  trial,  was  conformable  to  law,  and, 
therefore,  not  open  to  special  appeal. 

yacksofif  y. — In  this  case  I  concur  with  Mr. 
Justice  Shumbhoonath  Pundit. 

•The  Judge  hearing  the  first  appeal  appears 
to  me  to  have  thrown  out  the  plaintiff's  suit 
upon  a  technical  ground,  which  was  not  even 
urged  in  the  written  grounds  of  appeal,  the 
defendant's  main  contention  being  that  he 
never  made  the  hoondee. 

When,  in  circumstances  like  those  of  the 
present  case,  we  find  the  hoondee  to  have 
returned  into  the  hands  of  the  endorser  who 
sues  upon  it,  and  when  there  is  no  suggestion 
that  he  has  got  it  by  other  than  fair  means, 
I  think  the  Court  will  readily  believe  that  it 
has  lawfully  come  into  his  hands,  and  that 
he  is  really  the  person  interested. 

In  tills  case  there  was  a  witness  called  to 
show  what  the  character  of  the  transfer 
meant  by  the  word  becha  was,  and  though 
his  evidence,  as  it  reads  in  the  papers  before 
us,  is  not  very  explicit,  it  appears  to  have 
satisfied  the  Principal  Sudder  Ameen  that  the 
endorsees  were  merely  agents  for  the 
plaintiff. 

In  my  opinion,  the  Judge  should  have 
enquired  whether  the  fact  was  so,  and  if,  on  the 
evidence  as  it  stands,  he  saw  any  reason  to 
doubt,  the  witness  who  apparently  had  full 
knowledge  ought  to  have  been  re-called  and 
further  examined  upon  the  point. 

I  am,  therefore,  of  opinion  that  the  decision 
of  the  Lower  Appellate  Court  should  be  re- 
versed, and  that  the  case  should  J[)e  remitted 
with  directions  to  enqjiire,  firs^  whether  the 
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plaintiff  has  actually  parted  with  his  interest 
in  the  hoondee;  and,  secondly y  whether  the 
defendant  is  liable  upon  it  or  not. 


The  7ih  February  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  H.  V.  Bayley, 
J.  P.  Norman,  Shumbhoonath  Pundit,  and 
G.  Campbell,  Judges, 

Regfulation  XVII.,  x8o6(Coinmeticement  of  oper- 
ation of) — Onus  probandi — Redemption  of 
Mortgagee. 

Case  No.  1990  of  1865. 

Special  Appeal  from  a  decision  passed  by  Moul- 
vie  Itrut  Hossein,  Pincipal  Sudder  Ameen 
ofSarun,  dated  the  28th  April  186^,  revers- 
ing a  decision  of  Moulvie  Syud  Mahomed 
Furreedooddeen  Khan^  Sudder  Ameen  of 
that  District,  dated  the  i^h  July  1863. 

Surreefoonnissa  (one  of  the  Defendants), 

Appellant, 

versus 

Sheik  Enayet  Hossein  (Plaintiff),  JR.espondent, 

Messrs.  R,  £,  Twidale  and  C*.  Gregory  for 

Appellant. 

Bahoo  Gopal  Lai  Milter  for  Respondent. 

Regulation  XVII.,  1806,  took  effect,  not  from  the 
date  on  which  it  was  pa^^sed  by  the  Governor-General  in 
Council,  namely,  1  ith  September  1S06,  but  from  the  date 
of  its  promulgation. 

Suit  in  1863  for  the  redemption  of  certain  pro- 
perty in  Zillah  Sanin  conveyed  to  the  defendant  by 
B  deed  of  conditional  sale  in  1801,  the  day  of  pay- 
ment on  failure  of  which  the  sale  was  to  become 
absolute  beins^  the  2Sth  September  1S06.  Held  that  the 
0^1^  of  showmg  that  the  Regulation  was  promulgated  in 
Sarun  prior  to  the  23th  September  lay  on  the  plaintiff 
who  sued  for  redemption;  and  that,  as  he  had  failed 
to  g^ve  such  evidence,  his  suit  must  be  dismissed. 

• 

The  defendant  in  this  case  is  the  special 
appellant.  The  suit  was  brought  by  the 
plaintiff  to  redeem  a  mortgage  of  lands  in 
Sarun.  The  mortgage  was  dated  on  a  day 
corresponding  with  30th  November  1801, 
and  the  mortgage-money  was  payable  on  a 
day  corresponding  with  the  28th  September 
1806;  if  not  paid,  the  property  was  to  vest 
absolutely  on  the  mortgagee  without  foreclo- 
sure. The  suit  was  commenced  on  31st 
December  1861.  .  The  defendant-  admitted 
that  he  had  not  foreclosed,  but  stated  that 
Regulation  XVII.  of  1806  was  promul- 
gated in  Sarun  on  yih  January  1807,  and 
consequently  that  the  money  became  due 
before  the  Regulation  was  promulgated.  The 
Principal  SWdder  An^een,  on  the  28th  De-. 


cember  1863,  found  that  the  Re^lAtion  was 
promulgated  on  7th  January  1807,  and 
dismissed  the  plaintiff's  suit.  Afterwards, 
on  review,  he  gave  judgmetit  for  the  plaintiff, 
upon  the  ground  that  the  Regulation  came 
into  force  on  iitb  September  1806. 

The  case  is  very  clear.  The  Ignncipal 
Sudder  Ameen,  in  his  first  decision,  held  that  ' 
Regulation  XVII.  of  1806  was  promulgated  in 
Sarun  on  the  7th  of  January  1807,  and  he 
dismissed  the  plaintiff's  suit.  That  decision 
was  correct  if  the  Regulation  was  promul- 
gated as  he  stated,  and  had  not  b^en  pro- 
mulgated prior  to  the  28th  September  1806. 
Unfortunately,  in  another  case,  special  appeal 
No.  2418  of  1863,  decided  on  27th  April  1864, 
Sheik  Bux  Hossein  and  others,  appellants, 
vs.  Beebee  Fuzloonissa  and  others,  respond- 
ents, which  came  before  a  Division  Court, 
the  attention  of  the  Judges  was  not  called  to 
the  following  words  in  Section  i  of  the 
Regulation:  **The  following  rules  have 
'*  been  enacted  to  be  in  force  throughout  the 
"whole  of  the  provinces  subject  to  the 
''immediate  Government  of  the  Presidency 
*'of  Fort  William,  from  the  date  of  their 
"promulgation;"  and  they  held  that  the 
Regulation  took  effect  from  the  date  on 
which  it  was  passed  by  the  Governor- 
General  in  Council,  viz.,  nth  September 
1806.  The  decision  was  passed  under  a 
mistake,  and  cannot  be  upheld  by  the  Full 
Bench.  But  the  Principal  Sudder  Ameen, 
acting  upon  that  judgment,  granted  a  review, 
and  reversed  his  first  decision. 

Now,  the  Principal  Sudder  Ameen  must 
have  been  either  right  or  wrong  in  finding 
that  the  Regulation  was  promulgated  in 
Sarun  on  7th  January  1 807,  acting  upon  the 
statement  of  the  Judge  of  the  Zillah  ip  an- 
other case  between  other  parties.  If  he 
was  right,  the  Act  was  promulgated  after 
28th  September  1806.  If  wrong,  there 
was  no  evidence  that  it  was  promulgated  at 
an  earlier  date.  The  onus  of  showing  that 
it  was  so  promulgated  rested  on  the  plaint*- 
iff ;  and,  as  he  gave  no  evidence  upon  the 
subject,  he  was  not  entitled  to  a  decree* 
There  is  a  strong  presumption  against  the 
plaintiff  arising  from  the  fact  of  his  not 
having  brought  the  suit  for  nearly  60  years 
after  the  28th  September  1806. 

We  think  there  are  no  grounds  for  re- 
manding the  case  as  we  are  asked  to  do. 
The  decision  on  review  must  be  reversed, 
and  we  decree  that  the  plaintiff's  claim  be 
dismissed  with  all  costs  in  the  Lower  Courts, 
and  the  costs  of  this  appeal  with  usuaI 
interest 
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T^be  7th  February  1866. 
Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A  Glover, 
.  Judges, 

Section  170,  Act  VIII.  of  1859— Refusal  of  party 
to  appear  as  a  Witness. 

.  Case  No.  2788  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Jessore, 
dated  the  12th  August  rS6^y  reversing  a 
decision  passed  by  the  Additional  Sudder 
Moonsiff  0/  that  District,  dated  the  rst 
June  1864. 

Gopal  Lai  Bose  and  others  (Plaintiffs), 
Appellants, 

versus 

Kaleenath  Mookerjee  and  others  (Defendants), 

Respondents, 

Baboo  Nil  Madhub  Bose  for  Appellants. 

Baboo  Kishen  Succa  Mookerjee  for 
Respondents. 

Section  f  JO,  Act  VII I .  of  1 859,  is  discretionary.  Under 
it  the  first  Court  may  decide  ag^ainst  a  defendant  on  the 
ground  of  his  failure  to  appear,  even  without  going 
into  the  plaintiff's  evidence ;  and  the  Lower  Appellate 
Court  is  equally  within  the  law  in  going  into  the  whole 
case  00  its  merits. 

The  point  taken  in  special  appeal  is  that 
the  Princi[>al  Sudder  Ameen  was  wrong  in 
k)oking  at  the  defendant's  evidence,  and 
thould  have  decided  his  case,  as  the  first 
Court  did,  under  Section  170,  Act  VIII.  of 
1859,  ^^  ^^^  plaintiff's  evidence  alone. 

It  appears  that  the  defendant  was  sum- 
mooed  to  give  evidence,  but  neglected  to 
atttend.  The  Moonsiff,  therefore,  refused  to 
look  into  the  evidence,  of  his  witnesses,  and 
decided  the  case  solely  on  the  proof  adduced 
by    the    plaintiff.    The    Principal    Sudder 


Ameen,  however,  went  into  the  whole  case, 
and  held  that  the  evidence  preponderated  in 
favor  of  the  defendant. 

We  see  no  reason  to  interfere  with  his 
decision.  Section  170  of  Act  VIII.  gives 
the  Civil  Court  a  discretion  either  to  pass 
judgment  against  a  defendant  refusing  or 
failing  to  appear  as  a  witness,  or  to  pass 
such  other  order  in  relation  to  the  suit  as 
the  Court  may  deem  proper.  There  was  no 
reason,  therefore,  why  the  Appellate  Court 
should  not  have  looked  into  all  the  evidence, 
if  it  considered  that  the  most  proper  course. 
The  words  of  the  Section  are  permissive 
and  not  peremptory,  and  under  them  both 
Courts  were  acting  legally  in  doing  what 
they  have  done.  The  Moonsiff  would  have 
been  justified  in  deciding  against  the  special 
respondent  on  the  ground  of  his  failure  to 
appear,  even  without  going  into  the  plaintiff's 
evidence,  and  the  Principal  Sudder  Ameen 
was  equally  within  the  law  in  going  into  the 
whole  case  on  its  merits. 

We  dismiss  the  special  appeal  with  costs. 


The  7th  February  1866. 

Present: 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Review  of  Judgment  (No  appeal  from  order 
rejecting^  or  granting). 

Case  No.  i88i  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Second  Principal  Sudder 
Ameen  of  the  24-Pergunnahs,  dated  the 
6th  April  186^,  affirming  a  decision 
passed  by  the  Moonsiff  of  Manicktollahy 
dated  the  28th  February  1862. 

Radhakant  Bhuttacharjee  (Plaintiff), 
Appellant, 

versus 

Kishen  Pershad  Chuckerbutty  and  others 
(Defendants),  Respondents, 

Baboo  Khettumath  Bose  for  Appellant. 
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Baboo  Hem  Chunder  Banerjee  for 
Respondents. 

The  High  Court  cannot  interfere  wtth  a  review  grant- 
ed by  a  Ix>wer  Court.  Under  Section  378,  Act  ViII.  of 
1859,  an  order  for  rejecting  or  granting  a  review  is  final, 
and  not  open  to  appeal. 

As  regard  the  first  point  urged,  we  cannot 
interfere  with  the  review  granted  by  the 
Lower  Court.  An  order,  whether  for  reject- 
ing an  application  for  review,  or  for  granting 
a  review,  is,  by  Section  378  of  Act  VIII.  of 
i859,^«a/,  and  not  open  to  appeal.  More- 
over, in  the  present  instance,  we  may  observe 
that  the  review  appears  to  have  been  rightly 
granted. 

The  next  point  raised  is  purely  one  of 
evidence,  that  due  weight  has  not  been  given 
to  certain  papers,  which  is  no  ground  for 
special  appeal. 

Then  it  is  said  that  a  decree  made  in 
certain  resumption  proceedings  proves  the 
plaintiff's  right  to  possession.  But,  in  the 
present  suit,  it  is  the  fact  of  possession,  not 
the  right  to  it,  that  is  in  issue ;  and  the 
respondents  in  this  suit  were  no  parties  to  the 
prior  proceedings,  and  are  in  no  way  bound 
by  them. 

The  appeal  is  dismissed  with  costs. 


The  7th  February  1866. 
Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

yudges. 

Res  judicata — Ijmalee  property  (Mode  of  enjoy- 
ment of)* 

Case  No.  2666  of  1865. 

Special  Appeal  from   a  decision  passed  by 
the  Principal  Sudder  Ameen  0/  Hooghly, 
dated  the   22nd  August   186 ^^    reversing 
a  decision    passed    by    the    Moonsiff   of 
Jehanabady  dated  the  20th  March  186^, 

Romesh  Chunder  Bhuttacharjee  and  others 
(Defendants),  Appellants, 

versus 

Soorjo  Coomar  Bhuttacharjee  and  another 
(Plaintiffs)i  Respondtnts. 


Baboos  Tara  Prosunno  Mookerjfe^  and  Nil 
Madhub  Bose  for  Appellants. 

Baboo  Bama  Churn^Banerjee  for 
•  Respondents. 

A  suit  cannot  be  maintained  for  a  declaration  of  the 
plaintiff's  right  to  occupy  one-half  of  a  Chund^  Mundul 
for  pooja  purposes,  to  a  joint  right  in  which  he  had 
been  previously  declared  to  be  entitled.  If,  in  the  form- 
er suit,  the  plaintiff  failed  to  obtain  a  separate  share  ol 
the  Chundee  Mundul^  his  present  suit  is  barred  by  Sec- 
tion  2,  Act  VIII.  of  i85p.  But  regarding  it  as  a  means 
of  obtaining  from  the  Court  an  order  as  to  the  mode  in 
which  an  ijmalee  right  should  be  exercised,  it  was  held 
that  the  mode  of  enjoyment  of  ijmalee  pfbperty  is  a 
matter  for  private  arrangement,  and  not  for  judicial  de- 
termination. 

Plaintiff  .  sued  for  a  declaration  of  his 
right  to  occupy  one-half  of  a  Chundee  Mundul 
ior  pooja  purposes,  to  a  joint  right  in  which 
he  had  been  previously  declared  to  be  entitled. 

The  defendant  pleaded  that  the  present 
is  an  attempt  to  reverse  a  previous  decision 
passed  in  a  suit  in  which  plaintiff  claimed  a 
separate  share  of  the  Chundee  Mundul^  but 
in  which  the  Courts  declared  him  entitled 
to  a  joint  possession  of  it ;  that  consequently 
it  should,  under  Section  2  of  Act  VIII.  of 
1859,  be  dismissed  as  a  res  adjudicata. 

The  first  Court  dismissed  plaintiffs  claim, 
being  of  opinion  that  it  was  a  res  adjudicaia. 

The  Principal  Sudder  Ameen  gave  plaintiff 
a  decree,  adjudging  to  him  the  enjoyment  of 
one-half  of  the  Chundee  Mundul. 

Defendant  now  appeals  specially  on  the 
ground  taken  below,  and  we  have  no  hesi- 
tation in  saying  that,  in  whatever  view  the 
present  suit  is  regarded,  it  cannot  be  sue- 
cessful.  Looking  at  it  as  an  attempt  under 
different  words  to  obtain  what  was  refused  to 
plaintiff  in  the  first  case,  it  is  clearly  not  main- 
tainable under  Section  2  of  Act  VIII.  of  1859 ; 
but  regarding  it  as  a  means  of  obtaining 
from  the  Court  an  order  as  to  the  mode  in 
which  an  ijmalee  right  should  be  exercised, 
it  is  equally  untenable.  The  mode  of  en- 
joyment of  ijmalee  property  is  a  matter  for 
private  arrangement,  and  not  for  judicial 
determination.  The  right  having  been 
declared  a  joint  one  by  the  Courts,  the  parti- 
cular mode  of  its  enjoyment  must  be  left 
to  the  parties  themselves,  there  being  no  rule 
of  law  by  which  that  enjoyment  may  be  regu- 
lated, save  and  except  the  general  one  that 
joint  owners  must  occupy  jointly.  Under 
this  view,  we  reverse  the  order  of  the 
Principal  Sudder  Ameen,  and,  reviving  the 
order  of  the  first  Court,  decree  this  special 
appeal  with  costs. 
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The  7lh  February  1866. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoonath 

Pundit,  yudges. 

Ejectment  of  Lakherajdar— Onus  proband!. 
Case  No.  2844  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Judgt  of  West  Burdivan,  dated  the  22nd 
December  186 ^^  reversing  a  decision  passed 
by  the  Sudder  Ameen  of  that  District ^  dated 
the  2ist  December  rS6o, 

Oottum  Churn  Dutt  and  others  (Plaintiffs), 

Appellants^ 

versus 

Ram  Lai  Dan  and  others  (Defendants), 
Respondents, 

Baboo  Kalee  Prosunno  Dutt  for  Appellants. 

Baboos  Mohesh  Chunder  Choivdhry  and 
Bhowanee  Churn  Dutt  for  Respondents. 

In  a  suit  for  possession  of  land  from  which  the  plaint- 
iff has  been  dispossessed  by  the  defendant,  if  the^  de- 
fieodant  admits  the  plaintiff's  possession  as  lakherajdar 
up  to  the  time  of  dispossession,  and  justifies  his  pro- 
ceeding's by  pleading  that  the  lakheraj  was  created 
subsequent  to  1 790,  and  that  the  land  is  part  of  his  mdl 
body  it  is  not  pecessary  to  try  the  plaintiff's  title,  but 
the  onus  is  on  the  defendant  to  prove  his  allegation. 

The  defendant  admits  that  the  plaintiff, 
special  appellant,  was  in  possession  of  the 
lands  in  dispute  as  a  lakherajdar  until  the 
defendants  dispossessed  him,  and  justifies  his 
proceedings  by  pleading  that  the  lakheraj 
was  a  creation  of  a  period  subsequent  to 
1790.  The  order  of  remand  by  this  Court 
was  not  intended  to  settle  any  question  of 
onus  between  the  parties  so  as  to  fix  who 
had  to  prove  his  allegations  regarding  the 
line  of  the  creation  of  the  tenure.  The 
Court  below,  having  simply  on  the  ground  of 
the  fact  that  the  special  appellant  was  hold- 
ing as  a  lakherajdar,  decreed  the  case  in 
favor  of  the  plaintiff,  this  Court,  remand- 
ing the  case,  brought  it  to  the  notice  of  the 
Court  below  that  the  plaintiff  can  only  recover 
on  its  being  proved  that  the  tenure  existed 
before  1790  as  lakheraj. 

The  primd  facie  case  of  the  plaintiff  is 

admitted  by  the  respondent,  and  it  is  for  him 

.to  prove  his  allegation  that  the  lands  are  a 
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portion  of  his  mdl  lands.  It  is  not  at  all 
necessary  in  this  case  to  try  the  validity  of 
the  title  of  the  plaintiff  {pide  Sudder 
Dewanny  Adawlut  Decision,  15th  April 
1 86 1,  Loch  and  Steer,  J  J.).  Plaintiff 
simply  puts  the  defendant  to  the  proof  of  the 
justification  that  is  pleaded  by  the  latter. 
We  accordingly  decree  the  appeal,  and  re- 
mand the  case  to  the  Lower  Court  for  re-trial 
with  reference  to  the  above  remarks. 


The  1 2th  February  1866. 
Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,,  Chief 
Justice y  and  the  Hon'ble  H.  V.  Bayley,  J. 

'  P.  Norman,  Shumbhoonath  Pundit,  and  G. 
Campbell,  Judges, 

Limitation  (may  be  pleaded  after,  thonf h  not 
pleaded  before,  remand). 

Case  No.  273  of  1865. 

Application  for  Review  of  Judgment  passed 
by  Justices  Bayley  and  E,  Jackson  on 
2^th  April  186^  in  Special  Appeal  No, 
30530ft  86$^ 

Mirza  Himmut  Bahadoor,  Petitioner^ 

versus 

Gobindo  Panday  and  others,  Opposite  Party. 

Mr,  C,  Gregory  for  Petitioner. 

Mr,  R,  E,  Twidale  and  Baboo  Mohindro 
Lai  Shome  for  Opposite  Party. 

The  first  Court's  decision  dismissing  the  suit  on  the 
g-round  of  limitation  was  reversed  by  tne  Lower  Appel- 
late Court,  who  remanded  the  case  for  trial  on  the  merits. 
The  first  Court  on  remand  decreedthe  suit  on  the  merits. 
The  def^dant  appealed,  and  the  Lower  Appellate  Court 
dismissed  the  suit  on  the  merits,  refusing  to  try  the 
issue  of  limitation,  because  no  special  appeal  bad  been 
preferred  against  his  former  order.  Tne  plaintiff  ap- 
peals specially,  and  the  defendant,  by  way  of  cross- 
appeal,  contends  that  the  suit  is  barred  by  limitation. 
Held  that,  although  the  defendant  might  have  appeal- 
ed against  the  first  decision  of  the  Lower  Appellate 
Court  on  the  question  of  limitation  within  90  days  from 
that  decision,  he  was  at  liberty  to  appeal  against  it 
within  90  days  from  the  time  of  the  final  decree  dispos- 
ing of  the  whole  case. 

This  case  was  referred  to  a  Full  Bench  by 
Justices  Bayley  'and  Jackson,  with   the 
following  order : — 

Referring  order, — In  this  case  the  peti- 
tioner urges  that  we  have  decided  the  case 
on   the  merits    without    fully    hearing    the 
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arguments  of  pleaders,  which  were  only 
partially  opened  when  the  Court  intimated 
Its  decision  to  refer  to  the  Full  Bench  the 
question  whether  the  plea  of  limitation  could 
be  heard  for  the  first  time  after  a  remand 
order  on  the  merits  had  been  carried  out, 
when  it  had  not  been  made  subject-matter 
of  appeal  at  a  previous  stage. 

We  find'  two  conflicting  decisions  on  the 
point,  VIZ.,  Marshall's  Reports,  Vol.  I., 
page  66,  Beechen  Koer,  in  which  the  Judges 
held  that  the  plea  could  and  ought  to  be  pre- 
ferred when  the  Judge  gave  the  adverse  deci- 
sion, and  the  case  of  Wuzeerun  Beebee,  page 
51,  Vol.  I.,  Sutherland's  Reports,  in  which 
the  Judges  held  the  contrar}^ 

Both  parties  agree  that,  without  reference 
to  the  fact  whether  the  plea  of  limitation 
prove  a  valid  one  or  not,  they  wish  for  the 
reference  to  the  Full  Bench  for  a  decision  on 
the  conflicting  cases  noticed. 

We  refer  it  accordingly  without  prejudice 
to  the  right  of  the  parties  to  be  fully  heard 
on  the  merits  hereafter. 

The  judgment  of  the  Full  Bench  was 
delivered  by  Peacock^   C,  y.,  as  follows : — 

In  this  case  the  plaintifls  are  the  special 
appellants.  The  suit  was  brought  by  a 
mortgagee  for  foreclosure.  The  defendant 
pleaded  that  the  mortgagor  had  become  a 
rebel,  and  that  his  property  had  been  confis- 
cated by  Government,  and  purchased  by  the 
defendant  from  the  Government,  and  that,  as 
the  suit  had  been  brought  more  than  one 
year  after  the  sale,  it  has  been  barred  -  by 
Section  20,  Act  IX.  of  1859.  On  the  i8ih 
February  1863  the  MoonsiflF  dismissed  the 
suit  oit  the  ground  of  limitation.  On  the 
30th  September  1863  the  Principal  Sudder 
Ameen  on  appeal  held  that  limitation  did 
not  apply,  and  remanded  the  case  to  try 
whether  the  mortgage  was  collusive  or  not. 
On  the  1 8th  January  1864  the  Moonsiff 
decreed  the  suit  for  the  plaintiff  on  the 
merits,  holding  the  mortgage  to  be  bond  fide. 
The  defendant  appealed  against  that  deci- 
sion, and  on  the  15th  July  1864  the  Prin- 
cipal Sudder  Ameen  dismissed  the  suit 
upon  the  merits,  refusing  to  try  the  issue  of 
limitation  upon  the  ground  that  no  special 
appeal  had  been  preferred  against  his  former 
order. 

A  special  appeal  was  preferred  to  the 
High  Court  against  this  last  judgment  by 
the  plaintiff  whose  suit  had  been  dismiss- 
ed, and  by  way  of  cross-appeal  under  Section 
348  the  defendant  (respondent)  contended 
that  the  siyt  was  barred  by  limitation. 


On  the  other  hand,  the  plaintig  contended 
that  the  issue  of  limitation  had  been  deter- 
mined by  the  Principal  Sudder  Ameen  be- 
fore the  remand,  and  thalfas  no  appeal  had 
been  preferred  against  that  decision,  the 
defendant  could  not  now  object. 

Section  363,  Ad  VIII.  of  1859,  ^nacts  as 
follows : — 

'*  No  appeal  shall  lie  from  any  order  pass- 
'•  ed  in  the  course  of  a  suit  and  relating 
"  thereto  prior  to  decree ;  but,  if  the  decree 
'*be  appealed  against,  any  error,  defecf,  or 
"irregularity  in  any  such* order  afl^ecting  the 
'*  merits  of  the  case  or  the  jurisdiction  of 
"  the  Court  may  be  set  forth  as  a  ground  of 
"objection  in  the  memorandum  of  appeal.'* 

The  decision  reversing  the  decree  of  the 
Moonsiff  on  the  issue  of  limitation  was  not 
a  mere  order  prior  to  decree.  It  was  itself 
a  decree  as  shown  by  Section  351  of  the 
same  Aft.     That  Section  enacts : — 

"If  the  Lower  Court  shall  have  disposed 
"  of  the  case  upon  any  preliminar}'  point  so 
"  as  to  exclude  any  evidence  of  fact  which 
"shall  appear  to  the  Appellate  Court  essen- 
"tial  to  the  rights  of  the  parlies,  and  the 
"  decree  of  the  Lower  Court  upon  such  pre- 
"liminary  point  shall  be  reversed  by  the 
"  decree  in  appeal,  the  Appellate  Court  may, 
"  if  it  think  right,  remand  the  case,  together 
"  with  a  copy  of  the  decree  in  appeal,  to  the 
"  Lower  Court,  with  directions  to  restore  the 
"suit  to  its  original  number  in  the  Register, 
"  and  proceed  to  investigate  the  merits  of  the 
"  case,  and  pass  a  decree  thereon." 

It  is  clear  that  the  decision,  reversing  the 
first  decree  of  the  Lower  Court,  was  a  decree 
of  the  Principal  Sudder  Ameen  in  appeal, 
and  not  a  mere  order  prior  to  decree. 

It  appears  to  us  that  the  defendant  might 
have  appealed  against  the  first  decision  of 
the  Principal  Sudder  Ameen  reversing  the 
first  decree  of  the  Moonsiff  on  the  issue  of 
limitation.  But  he  did  not  do  so.  The  case 
went  down  to  trial  on  the  merits  under  the  re- 
mand. When  the  defendant  appealed  against 
the  decision  of  the  Moonsiff  on  the  merits, 
he  could  not  ask  the  Principal  Sudder  Ameen 
to  allow  him  to  appeal  to  the  Principal  Sud- 
der Ameen  himself  from  the  former  decision 
of  the  Principal  Sudder  Ameen  on  the  issue 
of  limitation ;  and,  when  the  suit  was  dis- 
missed by  the  Principal  Sudder  Ameen  upon 
the  merits,  there  was  no  occasion  for  the 
defendant  to  appeal  to  the  High  Court 
against  his  decision.  If  the  Principal  Sud- 
der Ameen  had  upheld  the  decision  of  the 
Moonsiff  on  the  merits,  the  defendant  might 
clearly  have  applied  to  the  Court  to  enlarge 
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the  time  for  his  appealing  against  ihe  deci- 
sion of  th?  Principal  Sudder  Ameen  upon 
the  plea  of  limitation  ;  and,  if  he  had  done 
so,  the  Court  might  have  granted  his  applica- 
tion if  he  had  shown  sufficient  cause,  and,  in 
all  probability,  the  remand  would  have  been 
deemed  a  sufficient  cause.  But  when  the 
plaintiff  appealed  to  the  High  Court  against 
the  decision  of  the  Principal  Sudder  Ameen 
on  the  merits,  the  respondent  had  the  right 
under  Section  348  of  Act  VIII.  of  1859  to 
rely  upon  any  objection  as  if  he  had  pre- 
ferred te  separate  appeal.  The  words  of 
Section  348  are  : — 

**  Upon  the  hearing  of  the  appeal,  the 
"  respondent  may  take  any  objection  to  the 
"  decision  of  the  Lower  Court,  which  he 
"  might  have  taken  if  he  had  preferred  a 
'*  separate  appeal  from  such  decision." 

The  word  "  decision"  in  this  Section  must, 
in  our  opinion,  mean  a  decision  upon  the 
whole  case ;  and  we  are  of  opinion  that  the 
defendant  (respondent)  had  the  right,  upon 
the  hearing  before  the  Division-  Court,  to 
object  to  the  first  decree  in  the  suit, 
which  was  against  him  on  the  issue  of  limit- 
ation. I  had  some  little  doubt  whether, 
upon  the  strict  wording  of  Sections  332 
^'^'^  333  which  relate  to  regular  appeals, 
and  of  Sections  372  and  373  which  relate 
to  special  appeals,,  the  defendant  cowld, 
without  leave  of  the  Court,  have  appealed 
against  the  first  decision  of  the  Principal  Sud- 
der Ameen  upon  the  plea  of  limitation  within 
ninety  days  after  the  last  decision  of  the  Prin- 
cipal Sudder  Ameen  upon  the  merits,  and 
after  the  expiration  of  ninety  days  from  the 
date  of  his  decision  upon  the  plea  of  limitation, 
if  the  last  decision  of  the  Principal  Sudder 
Ameen  had  affirmed  the  last  decision  of  the 
Moonsiff,  and  had  conseqently  been  adverse 
to  the  defendant.  But  I  agree  with  the 
rest  of  the  Court,  who  entertain  no  doubt 
on  the  subjecr,  that  he  might  have  done  so 
even  without  saiisfvinsr  the  Court  that  there 
was  sufficient  cause  for  not  having  presented 
it  within  ninety  days  from  the  time  of  the 
first  decision  of  the  Principal  Sadder  Ameen.  ' 
It  appears  to  us  that  the  judgment  and  decree, 
from  which  the  ninety  days  are  intended  to  be 
reckoned,  are  the  final  judgment  and  decree 
in  the  suit  between  the  parties. 

The  result  is  that,  although  the  defendant 
might  have  appealed  against  the  first  decision 
of  the  Principal  Sudder  Ameen,  on  the  ques- 
tion of  limitation,  within  ninety  days  from 
that  decision,  he  was  also  at  liberty  to  appeal 
^inst  it  at  any   time  within  ninety  days 


from  the  time  of  the  final  decree  disposing  of 
the  whole  case. 

The  case  will  go  back  to  the  Division 
Court  to  be  decided  with  reference  to  the 
opinion  now  expressed  upon  the  point  refer- 
red to  us. 


The  1 2th  February  1866. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,y  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley, 
W.  S.  Seton-Karr,  Shumbhoonath  Pundit, 
and  A.  G.  Macpherson,  Judges. 

Review  of  Judgment  (Second  or  other  subse- 
quent applications  for). 

Cases  Nos.  24  and  25  of  1865. 

Applications  for  review  of  an  order  rejecting 
applications  for  Review  of  Judgment 
passed  hy  Justices  Bayley  and  Macpherson 
in  Special  Appeal  No.  22^0  of  1864,  and 
Regular  Appeal  No.  162  of  1864,  respec- 
tively, 

Nusseerooddeen  Khan  (Plaintiff),  Petitioner^ 

versus 

Indurnarain  Chowdhry  (Defendant),  Opposite 

Party. 

Mr.  R.  E.  Twidale  and  Bahoo  Gopeenath 
Mookerjee  for  Petitioner. 

Bahoo  Chunder  Madhuh  Ghose  for  Opposite 

Party. 

An  order  rejecting:  or  admitting  a  review  is  not  final, 
but  the  Court  majr,  in  the  exercise  of  its  discretion, 
admit  a  second  review  even  after  a  prior  order  rejecting 
it  (Seton-Karr,  J.,  dissenting). 

Applications  for  review  dismissed  for  mere  default 
may  be  re-admitted  like  appeals  dismissed  for  default. 

This  case  was  referred  to  a  Full  Bench  by 
Justices  Bayley  and  Macpherson  with  the 
following  order  : — 

Referring  order. — In  these  cases,  which 
are  applications  for  a  review  of  an  order  reject- 
ing an  application  for  review,  it  is  pleaded 
that  the  judgment  of  Mr.  Justice  Bayley 
and  Mr.  Justice  Macpherson  refers  only  to 
two  or  three  cases  as  showing  that  the  Hin- 
doos of  Zillah  Chittagong  have  adopted  the 
custom  of  pre-emption  according  to  Mahome- 
dan  Law :  whereas  some  sixteen  decisions, 
proving  the  custom,  were  on  the  records. 
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.  On  this  point,  all  we  can  say  is  that  no  such 
number  of  decisions,  beyond  the  two  or  three 
mentioned  in  our  judgment,  were  cited  at  the 
hearing.  But  at  this  stage,  Mr.  Lingham, 
for  the  opposite  party,  takes  the  preliminary 
objection  that  a  review  of  an  order  passed 
on  an  application  for  a  review,  or  on  an 
admitted  review,  cannot  lie,  under  the  terms 
of  Sections  376  and  378  of  Act  VIII.  of  1859. 
We  find  that  the  decisions  of  the  Division 
Benches  conflict  on  the  point — »/>.,  Mr. 
Justice  Steer  and  Mr.  Justice  Jackson  held 
on  the  8th  December  1864  (W;  R.,  Vol.  I., 
p.  287),  that  a  second  application  for  a  review 
of  judgment  can  be  admitted,  although  the 
first  application  has  been  rejected  as  founded 
on  insufficient  grounds  ;  whereas  Mr,  Justice 
Loch  and  Mr,  Justice  Seton-Karr  held  in 
the  case  of  Kant  Lai  Sing,  petitioner,  24lh 
April  1865  (Sevestre's  Reports,  Vol.  VIII., 
p.  I,  page  102),  that  no  petition  for  a  review 
should  be  received  in  the  office,  but  its  admis- 
sibility were  matters  of  motion  to  the  Court. 

We  learn  that  such  motion  was  made,  and 
the  case  admitted  on  the  review  file  of  Mr. 
Justice  Bay  ley,  but  judgment  has  not  been 
given  owing  to  some  documents  not  having 
reached  the  Courts. 

We  think  that,  as^  there  is  a  conflict  of 
decisions  as  to  whether  a  review  of  an 
order  rejecting  an  application  for  review, 
Or  of  a  review,  can  be  heard ;  and,  as  we 
doubt  whether,  under  the  terms  of  Section 
378  of  Act  VIII.  of  1859,  the  decision  of 
Mr.  Justice  Jackson  and  Mr.  Justice  Steer 
is  correct,  the  point  should  be  referred  for  an 
authoritative  ruling  by  a  Full  Bench. 

Refer  accordingly. 

Peacock,  C,y. — The  question  which  has 
been  submitted  for  theopinion  of  a  Full  Bench 
is  whether  an  application  for  the  review  of 
an  order  rejecting  a  previous  application  for 
review  can  be  entertained  by  the  C©urt,  or 
whether  the  order  made  upon  the  first  appli- 
cation for  rejecting  the  review  is  final  and 
binding  upon  the  Court  which  formerly  re- 
jected it. 

The  answer  depends  upon  the  proper 
construction  to  be  put  on  Act  VIII.  of  1859, 
Section  376,  and  the  other  Sections  of 
Chapter  XI. 

The  question,  ahhough  it  arises  upon  an  or- 
der for  rejecting  a  review,  must  also  be  consi- 
dered in  other  points  of  view,  because,  what- 
ever is  the  proper  construction  of  Section  378 
with  reference  to  an  order  for  rejection,  ap- 
pears also  to  be  the  proper  construction  with 
reference  to  an  order  for  admitting  a  review 


and  to  a  judgment  given  after  such  admis- 
sion. The  words  are  "  and  its  order,  in 
"  either  case,  whether  for  rejecting  the  appli- 
"  cation  or  granting  the  •review,  shall  be 
"  final.''  The  words  "  shall  be  final"  apply, 
not  only  to  an  order  for  rejection,  but  also 
to  an  order  for  granting  the  application.  I 
will,  therefore,  consider  the  case  in  four  dif- 
ferent points  of  view — 

Tsi,  When  an  application  for  review  is 
dismissed  upon  default  of  the  applicant. 

2ndly»  When  the  application  is  admitted, 
and  the  judgment  is  altered  on  re-hearing. 

jrdly.  When  the  application  is  admitted, 
and  the  judgment  is  not  altered  on  re-hear* 
ing;  and 

^hly.  Where  there  is  an  order  for  reject- 
ing the  application. 

Although  the  question  now  before  us  has 
reference  to  an  order  for  rejection,  I  think 
the  case  will  be  made  clearer  if,  before 
we  deal  with  the  question  as  regards  an 
order  for  rejection,  we  consider  the  case  in 
the  other  points  of  view  which  I  have  men- 
tioned. 

ist,  I  shall  consider  an  order  of  dismissal 
on  the  ground  of  default  of  the  applicant. 

Section  376  of  Act  VIII,  of  1859  (the  first 
Section  of  Chapter  XI.)  states  when  an  appli- 
cation for  review  may  be  made.  It  enacts 
that  '*  any  person,  considering  himself  ag- 
"  grieved  by  a  decree*  of  a  Court  of  Ori- 
"  ginal  Jurisdiction  from  which  no  appeal 
"  shall  have  been  preferred  to  a  Superior 
"  Court,  or  by  a  decree  of  a  District  Court 
"  in  appeal  from  which  no  special  appeal 
"  shall  have  been  admitted  by  the  Sudder 
"  Court,  ♦  *  *  and  who,  from  the 
"  discovery  of  new  matter  of  evidence,  which 
"  was  not  within  his  knowledge,  or  could 
"  not  be  adduced  by  him  at  the  time 
"  when  such  decree  was  passed,  or  from  any 
"  other  good  and  sufficient  reason,  may  be 
"  desirous  of  obtaining  a  review  of  the  judg- 
"  ment  passed  against  him,  may  apply  for  a 
"  review  of  judgment  by  the  Court  which 
"  passed  the  decree." 

Section  377  enacts  that  "  the  application 
"  shall  be  made  within  ninety  days  from 
"  the  date  of  the  decree,  unless  the  party 
"  preferring  the  same  shall  be  able  to  show 
"  just  and  reasonable  cause,  to  the  satisfac- 
"  tion  of  the  Court,  for  not  having  preferred 
"  such  application  within  the  limited  period." 
Then  comes  the  Section  upon  which  the 
case  turns.     Section  378  says — 

*'  If  the  Court  shall  be  of  opinion  that 
"  there  are  not  any  sufficient  grounds  for  a 
"  review,  it  shall  reject  the  application  ;  bat. 
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"if  it  shall  be  of  opinion  that  the  review  de- 
"  sired  is  necessary  to  correct  an  evident  error 
"  or  omission,  or  is  otherwise  requisite  for  the 
"  ends  of  justice,  <he  Court  shall  grant  the 
"  review ;  and  its  order  in  either  case,  whe- 
"  ther  for  rejecting  the  application  or  granting 
"  the  review,  shall  be  final." 

That  Section  applies  only  to  two  cases,  ist, 
when  the  Court  is  of  opinion  that  there  are 
not  sufficient  grounds  for  granting  the  appli- 
cation ;  and,  2ndiy,  when  the  review  is  granted. 
No  express  provision  is  made  by  that  or 
any  other  Section  for  the  case  of  the  dis- 
missal of  an  application  for  default  of  an 
applicant  who  fails  to  appear  on  the  day 
appointed  for  hearing  the  application,  and 
who  afterguards  comes  forward  and  satisfies 
the  Court  that  there  was  good  excuse  for 
his  non-appearance.  As  the  point  is  not 
provided  for  by  the  Act,  there  is  nothing, 
wie  way  or  the  other,  to  show  whether  the 
order  of  dismissal  is  final  or  not.  It  appears 
to  me  that  the  Court  would  have  the  power 
to  re-admit  the  application  upon  grounds 
similar  to  those  laid  down  in  Section  347 
for  the  re-admission  of  an  appeal  dismissed 
for  default.    That  Section  says — 

"  If  an  appeal  be  dismissed  for  default  of 
''prosecution,  the  appellant  may,  within 
"  thirty  days  from  the  date  of  the  dismissal, 
"apply  to  the  Appellate  Court  for  the  re- 
"  admission  of  the  appeal ;  and  if  it  shall  be 
*' proved,  to  the  satisfaction  of  the  Court, 
"that  the  appellant  was  prevented  by  any 
"  sufficient  cause  from  appearing  when  the 
"  appeal  was  called  on  for  hearing,  the  Court 
"  may  re-admit  the  appeal." 

By  parity  of  reasoning,  I  think  that,  if 
an  application  for  review  is  dismissed  for 
default,  and  the  party  can  satisfy  the  Court 
that  he  was  prevented  by  any  sufficient 
cause  from  appearing  on  the  day  fixed  for 
hearing  the  application,  the  Court  may  re- 
admit the  application.  I  would  not  say  that 
the  application  for  re-admission  should  be 
made  within  thirty  days,  because  there  is  no 
express  enactment  to  that  effect;  but  I 
would  allow  it  to  be  re-admitted,  on  sufficient 
cause  shown,  within  such  time  as  the  Court 
may  deem  reasonable. 

2ndly.  1  come  to  the  case  when  the 
application  for  review  is  admitted,  and  the 
judgment  is  altered  on  re-hearing.  If  the 
Court  admits  the  review,  there  must  be  a 
re-hearing.    Section  380  enacts — 

"  When  an  application   for  a  review   of 

judgment  is  granted,  a  note  thereof  shall 

be  made  in  the  Register  of  suits  or  appeals 
"  (is  the  case  may  be),  and  the  Court  shall 
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*'  give  such  order  in  regard  to  the  re-hearing 
"  of  the  suit  as  it  may  deem  proper  in  the 
**  circumstances  of  the  case." 

Now,  upon  a  re- hearing,  I  apprehend  there 
must  be  a  fresh  judgment,  and  afresh  decree 
according  to  the  new  judgment ;  and  it  ap- 
pears to  me  only  reasonable,  just,  and  proper 
that,  when  a  new  judgment  is  given  alter- 
ing the  former  judgment,  the  opposite  party 
should  have  an  opportunity  of  applying  for 
a  review  of  that  judgment.  Suppose,  upon  a 
re-hearing  upon  a  review,  a  decree  for  the 
plaintiff  should  be  altered,  and  a  decree  given 
for  the  defendant,  the  plaintiff  would  have  a 
right  to  appeal  against  the  new  decree ;  and 
the  time  for  appealing  would  be  reckoned, 
not  from  the  time  of  the  original  judgment, 
but  from  the  time  of  the  new  judgment.  If 
an  appeal  would  lie  from  the  new  judgment, 
there  can  be  no  reason  why  an  application 
for  reviewing  it  should  not  be  allowed.  Sup- 
pose a  judgment  originally  given  in  favor  of 
the  plaintiff  should,  upon  review  and  the 
admission  of  newly-discovered  evidence,  be 
given  for  the  defendant,  and  suppose  that, 
after  the  judgment  on  review,  the  plaintiff 
should  discover  new  evidence,  there  is  no 
reason  why  he  should  not  obtain  a  review 
of  the  second  judgment,  nor  is  there  anything 
in  Section  376  to  show  that  it  ought  not  to 
be  granted. 

jrdly.  When  the  review  is  admitted,  and 
the  judgment  is  not  altered  on  re-hearing. 
Upon  this  point  it  must  be  remarked  that, 
after  the  admission  of  review,  there  must 
always  be  a  re-hearing  and  a  new  judgment, 
whether  the  judgment  be  in  accordance  with, 
or  different  from,  the  or-ginal  judgment.  If  it 
is  a  new  judgment,  it  is  so  as  regards  appeal 
and  the  time  for  appealing,  and  also  as  regards 
an  application  for  a  review. 

^//liy.  When  there  is  an  order  for  rejecting 
the  a(^lication.  I  think  that  an  order  for 
rejection  is  not  absolutely  final,  and  that  it  is 
in  the  judicial  discretion  of  the  Court  to  say 
that,,  notwithstanding  it  has  rejected  the  ap- 
plication on  one  ground,  it  is  not  preclud- 
ed from  admitting  it  upon  another  ground. 
It  may  happen  that,  after  a  review  has 
been  rejected  on  a  point  of  law,  new  evi- 
dence may  be  discovered  which  was  not 
within  the  knowledge  of  the  applicant  at  the 
original  hearing,  or  at  the  time  of  the  re- 
hearing on  review.  Surely,  there  is  no  rea- 
son for  refusing  to  admit  a  review  upon  the 
ground  of  the  new  evidence,  simply  because 
it  has  been  rejected  upon  a  point  of  law,  if 
the  Court  thinks  that  a  review  is  necessary  for 
the  ends  of  justice. 
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In  construing  an  Act,  it  is  always  right 
to  look  at  the  consequences  of  the  decision 
for  the  purpose  of  ascertaining  the  intention 
of  the  Legislature.  If  a  particular  construc- 
tion would  lead  to  inconvenience,  it  may 
fairly  be  supposed  that  the  constraction  is  not 
in  accordance  with  the  intention  of  the  Le- 
gislature in  cases  in  which  the  wx>rds  used 
are  susceptible  of  a  different  construction. 
In  the  present  case,  I  am  of  opinion  that  the 
words  '*  shall  be  final"  in  Section  378  are 
used  with  reference  to  appeal,  that  is  to  say, 
that  no  appeal  shall  lie  from  an  order  of 
rejection  upon  the  ground  that  a  review 
ought  to  have  been  admitted,  or  vice  versd. 
I  do  not  think  that  any  inconvenience  will 
arise  from  this  construction,  if  applications 
for  review  be  confined  to  their  legitimate 
object ;  whereas  injustice  might  be  done  if  a 
different  construction  were  put  upon  the 
words. 

On  several  occasions  applications  for  review 
have  been  made  before  me  upon  grounds 
which  showed  great  misapprehension  of  the 
real  object  of  a  review.  The  late  Sudder 
Court,  in  a  decision  to  which  my  attention  has 
been  called  by  Mr.  Justice  Bayley  (S.  D.  A. 
Rep.,  1 858,  p.  1 5 39),  rejected  an  application  for 
review  upon  the  ground  that  the  suit,  which 
altogether  depended  upon  a  question  of  fact, 
had  been  disposed  of  after  due  consideration 
of  the  evidence,  and  that  the  objection  urged 
in  the  petition  of  review  as  to  the  weight 
attached  by  the  Court  to  that  evidence  was 
not  a  sufficient  ground  for  admitting  the 
review.  I  have  called  attention  to  this  case, 
because  I  have,  on  more  than  one  occasion, 
observed  that  an  attempt  was  made  to  obtain 
a  review  of  judgment  upon  the  ground  that, 
upon  the  first  hearing,  the  Court  had  deter- 
mined the  facts  contrary  to  the  weight  of 
evidence.  This  is  matter  for  appeal,  not  for 
a  review.  But  the  attempt  has  frequently 
been  made  for  the  purpose  of  havmg  the 
case  re-argued  by  fresh  Counsel  when 
parties  have  been  dissatisfied  with  the  first 
decision. 

It  appears  to  me  that  the  question  which 
has  been  propounded  to  us  ought  to  be 
answered  by  stating  that  an  order  rejecting 
a  review  is  not  conclusive,  and  that  the 
Court  may,  in  the  exercise  of  its  discretion, 
admit  a  review  even  after  a  prior  order 
rejecting  it. 

The  case  will  go  back  to  the  Division 
Court  which  referred  the  question,  in  order 
that  it  may  be  determined  by  them. 

Bayley y  J. — 1  am  of  the  same  opinion, 
and  think  that  there  is  nothing  in  the  law 


which  prohibits  a  second  application  for  a  re- 
view of  the  order  rejecting  the  first  one.  I 
would  add,  with  reference  to  the  judgment 
of  25th  September  1858  ©(S.  D.  A.  Rep., 
p.  1539),  that  I  think  now,  as  I  did  then, 
that  the  law  never  contemplated,  and  our 
practice'  never  sanctioned,  those  applications 
for  review  which  are  simply  and  lolely  to 
serve  the  mere  purpose  of  a  re-argument  by 
new  Counsel  of  the  former  case  on  the  facts 
and  .points  of  law  before  duly  considered 
and  adjudicated. 

Seton-Karr,  J, — I  concur  with  tins  learned 
Chief  Justice  in  thinking  that  we  should 
look,  in  such  cases,  to  the  probable  or  possi- 
ble consequences  of  our  acts ;  but  I  also  think 
that  we  are  bound  t(j  look  to  the  whole  spirit 
of  our  Legislature,  to  the  temperament  of  the 
people,  and  to  the  character  and  complexion 
of  the  cases  which  crowd  our  Courts.  This 
is  especially  necessary  in  a  case  where  the 
wording  of  the  law  may  give  rise  to  differ- 
ent interpretations.  We  may  then  fairly 
look  to  the  spirit  and  intent  of  the  Legisla- 
ture. Most  heartily,  too,  do  I  agree  with 
what  has  fallen  from  the  Chief  Justice  as  to 
the  principles  on  which  reviews  should  be 
entertained.  I  wholly  condemn  the  pernici- 
ous practice,  which  is  constantly  attempted 
to  be  introduced,  of  endeavoring  to  get  a  case 
not  reviewed,  but  entirely  re-heard  on  the 
same  grounds,  facts,  and  evidence  by  differ- 
ent pleaders  from  those  who  argued  the  case 
at  the  original  appeal.  Such  could  never 
have  been  the  object  of  the  Legislature  in 
providing  for  reviews. 

The  Chief  Justice  has  delivered  his  judg- 
ment with  reference  to  four  points.  I  have 
considered  the  subject  with  reference  to 
the  three  questions  which  were  argued  con- 
secutively by  Mr.  Twidale,  but  I  believe 
that  mv  remarks  will  be  found  to  embrace 
the  whole  subject  which  has  been  raised 
before  us. 

The  points  which  have  been  argued  are, 
then,  in  order  of  argument,  as  follow  : — 

I  si. — Can  a  second  application  for  a  review 
of  judgment  be  admitted,  after  the  first  ha.s 
been  rejected  ? 

2nd. — Can  an  application  for  review  of 
judgment  be  re-admitted,  after  it  has  once 
been  dismissed  for  default,  by  the  absence  of 
the  pleader  or  the  appellant,  the  dismissal 
not  having  been  on  the  merits  ? 

^rd. — (^an  an  application  for  review  be 
admiticd  or  entertained,  of  any  order  passed* 
when  an  application  for  review  has  been 
actually  granted,  whether  the  new  order  in 
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review   confirms,   modifies,   or   reverses   the 
original  judgment  in  appeal  ? 

As  regards  ihe ^rs/  point,  I  hold  that  the 
order  of  a  Civil  Gourt.  rejecting  an  applica- 
tion for  review,  is  final  m  the  sense  that  such 
order  is  conclusive,  not  only  on  the  particular 
point  then  raised,  but  absolutely  conclusive 
against  Sny  further  steps  in  the  Court  which 
passes  such  order.  Th.e  words  of  the  law 
seem  to  me  sufficiently  clear  and  positive  on 
this  head.  Cases  have,  indeed,  been  shown 
to  us  to  prove  that  such  revieivs  of  reviews, 
or  rather«such  second  applications  when  the 
first  had  failed,  had  been  entertained  by  the 
late  Sudder  Court,  and,  on  one  or  two  occa- 
sions, by  Divisional  Benches  of  our  Court. 
But  what  we  have  to  look  to  is,  not  past 
practice  under  either  the  old  or  the  present 
law,  but  the  legality  of  such  a  practice  under 
the  Code  which  we  are  bound  to  interpret 
and  administer;  and  I  am  forced  to  the  con- 
clusion that  both  the  letter  and  the  spirit  of 
Section  378  of  Act  VIII.  of  1859  are  against 
the  admission  of  any  such  second  application. 
The  letter  of  the  law  cannot,  it  seems  to  me, 
as  has  been  contended,  apply  to  possible 
appeals,  or  to  the  mere  finality  of  the  order 
itself,  passed  on  some  particular  point  pressed 
on  the  Court  at  the  time.  We  are  scarcely 
warranted,  I  think,  in  interpreting  the  law 
to  mean  that  an  order  is  final  in  one  particu- 
lar sense,  and  not  final  in  another.  Our 
Legislators  in  1859  used  language  with  refer- 
ence to  iis  fair  and  ordinary  construction. 
Had  what  is  contended  for  been  the  intent 
of  the  law,  it  would,  I  think,  have  discrimi- 
nated and  would  have  said  "  final  "  and  **  not 
subject  to  appeal,"  or  would  have  used  addi- 
tional words  to  illustrate  its  meaning.  But 
the  finality  intended  is,  to  my  mind,  evident- 
ly that  of  the  Court  itself  passing  the  order 
of  rejection.  As  regards  the  spirit  of  the 
law  and  the  intent  of  the  Legislature,  the 
conclusion  seems  to  me  equally  unavoidable. 
Once  admit  a  second  application  after  a  first 
bad  failed,  and  there  is  no  reason  why  ten, 
twenty,  or  even  endless  applications  should 
not  be  made  on  new  points  of  law,  or  on  the 
alleged  discovery  of  new  evidence.  The 
pleader,  who  contended  for  this  second  ap- 
plication, admitted  that  this  ^was  the  fair, 
logical,  and  inevitable  deduction  from  his 
contention.  If  we  rule  that  the  first  rejec- 
tion is  not  final  and  concliisivc,  according  to 
the  ordinary  interpretation  of  language,  there 
may  be,  literally,  no  conceivable  limit  to  fresh 
a{ipiications  made  by  wealthy,  determined, 
and  litigious  clients.  On  this  point,  then, 
1  bold  that  an  order  of  a  Civil  Court,  reject- 


ing an  application  for  review,  puts  an  end 
to  everything  as  far  as  that  Court  itself  is 
concerned. 

On  the  second  point,  I  am  glad  to  think 
that  there  is  no  material  division  of  opinion. 
We  may  reasonably  and  lawfully  in  the 
spirit  of  the  Code,  and  without  violating  or 
altering  its  letter,  apply  tD  reviews  the  pro- 
visions of  Sections  346  and  347,  which 
relate  to  appeals-  dismissed  for  default.  If 
the  application  for  review  be  dismissed  for 
default,  because  the  appellant  does  not 
appear  in  person  or  by  a  pleader,  he  may 
be  allowed  to  apply  within  30  days  for  the 
re-admission  of  the  review.  The  applica- 
tion has  not  been  heard  on  the  merits,  and 
Section  378  would  not  apply  until  it  had 
been  so  heard.  But  I  would  strictly  limit 
this  period  to  the  30  days  mentioned  in  the 
above  Sections. 

It  is  as  regards  the  M/r</  point  that  I  feel 
great  difficulty  and  doubt,  and  that  I  think 
it  necessary  to  explain  my  views  at  some 
length. 

My  learned  colleagues,  I  understand,  are 
of  opinion  that,  when  a  review  is  once  grant- 
ed, and  not  rejected,  the  case,  from  that  time, 
assumes  a  different  phase  ;  and  that,  whether 
the  original  order  of  the  Court  be  affirmed  or 
be  modified  or  reversed,  the  order  passed 
after  the  review  is  granted  becomes  a  new 
order  or  judgment.  The  case,  it  is  said,  is 
not  merely  reviewed.  It  is  re-heard,  and  a 
fresh  judgment  follows,  to  which  the  ordina- 
ry rules  of  pleadings  apply.  A  review  of 
such  a  judgment  passed  on  the  discovery  of 
new  matter  or  evidence,  not  within  the  know- 
ledge of  the  party,  or  on  other  good  and 
sufficient  cause,  as  contemplated  in  Section 
276,  would  consequently  be  an  entirely  dis- 
tinct and  separate  judgment,  of  which  a 
review  might  be  granted  in  ordinary  course, 
as  if  tlje  first  proceedings  had  been  wholly 
obliterated  and  nullified. 

After  very  careful  consideration,  I  own 
that  I  am  unable  to  find  such  a  conclusive 
warrant  for  any  such  proceeding  in  the  Sec- 
tions of  the  law  as  to  satisfy  me  that  this  can 
be  the  correct  judicial  practice  of  the  Court. 
The  Chapter  on  Reviews  is  very  short,  and 
consists  only  of  five  Sections.  The/rj/  Sec- 
tion (376)  explains  for  what"are\new  of 
judgment-  by  the  Court  which  passed  the 
decree"  may  be  granted,  being  new  matter 
or  evidence  not  within  the  knowledge  of  the 
party,  or  "  any  good  and  sufficient  reason." 
The  nex/  Section  relates  to  the  time  pre- 
scribed for  filing  such  applications,  and  to  the 
stamp  required,  and  does  not  bear  on  the 
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point  before  us.  The  third  Section  (378)  says 
that,  "  if  the  Court  shall  be  of  opinion  that 
the  review  is  desired  to  correct  an  evident 
error  or  omission,  the  Court  shall  grant  the 
review ;  and  its  order  in  either  case,  whether 
for  rejecting  the  application  or  for  granting 
the.  review,  shall  be  final."  The  next  Sec- 
tion (379)  merely  prescribes  that  the  applica- 
tion for  review  must  be  made  to  the  Judge  or 
Judges  who  passed  the  decree,  if  he  or  they 
are  not  precluded  by  absence  or  other  cause, 
for  a  period  of  six  months  after  application, 
from  considering  the  judgment  to  which  the 
application  refers.  And  the  last  Section 
(380)  prescribes  that,  '*when  an  application 
for  a  review  of  judgment  is  granted,  a  note 
thereof  shall  be  made  in  the  Register  of 
suits  or  appeals  (as  the  case  may  be),  and 
the  Court  shall  give  such  order  in  regard  to 
the  re-hearing  of  the  suit  as  it  may  deem 
proper  in  the  circumstances  of  the  case." 

It  is,  I  understand,  on  the  words  of  Section 
378  and  Section  380,  taken  together,  that 
the  argument  for  considering  an  order 
passed,  when  an  application  for  review 
has  been  granted,  to  be  a  new  order 
or  a  new  judgment,  mainly  depends.  It  was 
argued  by  the  pleader  for  the  respondent, 
against  the  view  taken  by  Mr.  Twidale,  that 
an  order  of  rejection  of  an  application  was 
final,  while  an  order  ''granting  a  review" 
might  be  open  to  further  consideration.  I 
confess  that  I  do  not  see  any  way  at  pre- 
sent to  any  division  of  Section  378  into  two 
distinct  Clauses  or  provisions,  one  of  which 
shall  prescribe  that  the  order  rejecting  the 
review  shall  be  final,  while  the  other  shall 
mean  that,  when  a  review  has  been  granted, 
and  are-hearing  takes  place,  as  contemplated 
in  Section  380,  the  order  shall  not  be  final, 
but  shall  again  be  open  to  a  fresh  review. 
It  is  true  that  the  difiicully  which  I  feel  is 
attempted  to  be  met  by  an  argun^^nt  that 
"  granting  the  review  "  and  "  re-hearing  the 
suit,"  which  are  the  words  used  in  Sections 
378  and  380  respectively,  relate  not  to  one 
operation,  but  to  two  distinct  operations. 
But  I  cannot  think  that  the  law  contem- 
plated any  such  distinction,  or  that  it  intend- 
ed that  the  order,  when  once  admitted  to 
review,  should  be  looked  on  as  a  new  order, 
whether  it  endorsed  or  whether  it  reversed 
or  altered  the  old  order.  Section  378  talks 
of  the  **  review,"  that  is,  the  re-hearing  and 
re-consideration  being  necessary  to  "  correct 
an  evident  error  or  omission."  But,  by  cor- 
rection of  an  error  or  omission,  a  new  judg- 
ment, such  as  my  colleagues  contemplate, 
would  at  once  start  into  existence.    And  yet, 


in  the  very  same  Section,  we  are  told  that 
this  vtry  order  for  "granting  tTie  review," 
and  consequently,  as  I  argue,  for  correcting 
the  error  or  omission,  is  fiftal.  Again,  if  the 
new  order  affirmed  the  old  order  or  judg- 
ment, then,  practically,  and  to  all  effect, 
there  would  be  no  new  order  at  all.  The 
case  would  be  the  same  case  ;  with  the  same 
interests,  between  the  same  parties,  and  with 
precisely  the  same  results.  The  old  order 
would  not,  as  I  understand  it,  have  been 
wiped  out,  but  would  be  merely  re-affirmed 
with  the  additional  weight  and*  strength 
which  the  fresh  arguments,  the  new  view  of 
the  law,  or  the  additional  evidence  lent  to  the 
winning  side.  In  many  instances,  the  con- 
firmation of  the  old  order  would  necessarily 
be  brief  and  terse.  It  would  be  in  the  old 
order  that  the  main  exposition  of  the  reasons 
for  the  conclusion  of  the  Judges  would  be 
found.  How  could  it  then  be  said  that  the 
new  order  of  ten  or  twenty  lines  superseded 
the  elaborate  previous  judgment  of  several 
pages  }  If,  on  the  other  hand,  the  new  order 
should  take  the  form  of  either  reversing  or 
modifying  the  old  order,  still  it  would,  in  my 
opinion,  amount  to  nothing  more  than  "  the 
review  of  judgment"  contemplated  in  the 
first  Section  of  the  Chapter  (Section  376) 
which  would  have  been  granted  on  the  dis- 
covery of  new  matter  or  evidence,  or  for 
some  good  and  sufficient  reason.  Then,  again, 
when  we  look  into  Section  378, 1  find  myself, 
as  I  said,  unable  to  draw  the  distinction 
between  the  finality  intended  to  be  applied 
to  rejections  of  applications,  and  the  finality 
of  orders  granting  the  review,  which  review 
had  become  necessary  to  correct  an  evident 
error  or  omission.  The  Legislature  contem- 
plated both  contingencies,  and  provided  for 
them  both  by  making  the  orders  jf»fl/. 

We  seem  agreed  that  to  admit  fresh  appli- 
cations after  the  first  had  been  rejected  may 
be  inconvenient,  if  largely  resorted  to  and 
not  checked. 

Reading  the  whole  Chapter  together,  and 
considering  its  language  and  object,  I  find 
myself  unable  to  draw  any  other  inference 
than  that  the  law  intended  to  put  an  end  to 
all  such  litigation.  In  special  appeals  the 
rejection  of  a  review  would  be  the  fourth 
time  of  hearing,  without  making  an  allowance 
for  remands.  In  regular  appeals  it  would 
be  the  third  time  of  hearing.  What  more 
did  the  exigencies  of  litigation  require, 
or  the  law-makers  intend  to  supply } 

1  admit  that  there  is  something  which  may 
be  taken  to  favor  the  opposite  view,  in  the 
words     ^*  re-hearing    of    the     suit"     used 
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in  the  last  Section  of  the  Chapter.  But  they 
are  not  sufficiently  clear  and  explicit  to  satisfy 
me  that  it  was  the  deliberate  intention  of  the 
Legislature  with  i\&  eyes  open  to  the  pre- 
valence of  litigation,  and  looking  to  the 
ends  of  justice,  that,  when  a  review  had 
been  granted  for  the  reasons  prescribed  by 

•  law,  the  whole  case  should  again  and  again 
be  opened  to  review.     Litigation  in  this  view 
might  be  more  endless,  harassing,  and  un- 
certain than  ever;    and  it  is  a  well-known 
and  a  long-established  legal  maxim,  tested 
by  experience,  consonant  to  reason,  and  sanc- 
tioned by  the  highest  legal  authorities,  that 
in  the  interests^  of  the  Slate  there  should  be 
some  end  of  litigation.     This  maxim  acquires 
treble  weight  and  force  in  this  country.     If 
the  opposite  doctrine  now  contended  for  be 
adopted,  it  is  perfectly  possible  that  we  may 
see  a  train  of    litigation  just  such  as  the 
following-— A  plaintiff,  after  a  local  investi- 
gation and  a  long  contest,  obtains  a  decree  in 
a  case  of  chur  land  or  accretion  in  the  Zillah 
Court.    The  decree  is   afterwards   reversed 
on  appeal  by  the  High  Court,  and  judgment 
is  entered  for  the  defendant.     The  plaintiff 
then  discovers  a  new  map  or  other  important 
document  which    would   entirely    alter  the 
whole  aspect  of  the  case,  and  files  an  appli- 
cation for  review.    The  review  is  granted, 
and  the  case  is  re-heard  by  the  light  of  the 
additional  evidence,  and  with  argument  re- 
enforcing  aigument.     After  a  long  hearing, 
in  which  appear  different  Pleaders  or  Coun- 
sel from  those  who  had  argued  the  case  at 
the  appeal,  the  original  decision  is  set  aside, 
and  the  accreted  land  is  given  to  the  plaint- 
iff.   This  being  treated  as  a  fresh  decision, 
with  which  the  first  judgment  had  nothing 
whatever  lo  do,  the  defendant  then  applies, 
in  his  turn,  for  a  review,  on  the  ground  that 

.  the  Court  had  wholly  misread  or  misinter- 
preted the  law  of  accretion.  A  review  is 
granted,  the  second  decision  on  the  fresh 
evidence  is,  after  due  formalities,  set  aside  on 
a  law-point,  and  we  have  a  third  decision, 
which,  after  all,  is  not  in  any  way  final,  in 
place  of  the  two  others.  Where,  I  earnestly 
ask,  is  this  litigation-spirit  to  stop,  or  to  what 
security  are  litigants  lo  look }  When  I  re- 
member the  eager  zest  and  animosity  which 
we  see  so  constantly  displayed  by  wealthy, 
pertinacious,  or  unscrupulous  litigants  ir^  this 
country,  1  must  be  clearly  satisfied  of  the 
intentions  of  the  Legislature  and  of  the  precise 
direcUoBS  of  the  law,  before  I  can  consent  to 
»ign  or  endorse  any  ruling,  which,  though 
only  on  particular  occasions,  may  be  followed 
fcy  consequences  not  in  keeping  with  that 
VoLV. 


certainty  and  definitiveness  of  judicial  admi- 
nistration which  is  the  avowed  aim  of  those 
who  make,  and  of  those  who  administer,  the 
law  in  Bengal.  The  cases  put  by  the  Chief 
Justice  might  involve  hardship;  but  hard 
cases  make  bad  law,  and  I  must  consider,  not 
the  discretion  of  the  Court  in  such  hard 
cases,  but  the  policy  of  the  State,  and  the 
general  effect  on  litigation. 

The  word  "re- hearing"  used  in  the  last 
Section  of  the  Chapter,  on  which  stress  is  laid, 
appears  to  me  inserted  merely  in  order  that 
the  Court,  which  has  admitted  the   review, 
may  either  then  and  there  reverse  its  first 
order,  or,  not  to  take  the  respondent  by  sur- 
prise,  if  new  evidence  has  been  filed,  may 
put  off  the  hearing,  and  the  review  or  rever- 
sal of  its  own  order,  to  some  future  day. 
And  I  do  not  see  any  real  difference  between 
the  review  of  Sections  376  and  378,  and  the 
re-hearing  of    Section   380.     There  is,    no 
doubt,  some  little  difficulty  as  to  the  appeals 
from  orders  on    reviews  which  alter  former 
orders ;  but  this  is  not  conclusive,  and  it  may 
be  a   casus  omissus  of  the  Legislature.    It 
may  be  that,  from  an  order  on  review  which 
modified  or  reversed  a  former  order,  an  appeal 
would  lie   to  the   Appellate   Court,  though 
a  fresh  review  of  that  second  order  ought 
not   to    be    admitted    in   the   same   Court. 
Such  an' appeal,  though  not  distinctly  pn>- 
vided  for  in  the  Chapter  on  Reviews,  ought 
to  be  and  would  be  admitted  on  the  prin- 
ciple  which   governs   appeals    in    ordinary 
cases.     But    where    the    case    in   any    one 
Court  had  been  decided  twice  in  favor  of 
the  plaintiff  or  the  defendant,  or  once  in 
favor  of  the  plaintiff  and  once  in  that  of  ihe 
defendant,   I  should  certainly  say  that,  in 
that  Court  the  case  had  been  sufficiently 
heard.    If  the  second  order  re-affirmed  the 
first,   then   an  appeal  from  the  first  order 
would  Jbe   all  that    was  necessary.    If  the 
second^  altered  or   reversed  the  first  order, 
then  an  appeal  ought  to  lie  from  the  alter- 
ing or  reversing  order.     I  am  also  able  to 
perceive  a  clear  distinction  between  cases 
in  which  a  Court  passes  a  preliminary  judg- 
ment on  a  point  of  law,  without  going  into 
the  merits,  as  follows:   A  Court  dismisses* 
a  suit,  either  in  the  first  instance  or  on  ap- 
peal, because  the  plaintiff  is  barred  by  limit- 
ation, or  has  no  locus  standi  in  Court.     A 
review  is  afterwards  granted,  on  the  ground 
that    the    ruling    in    law    is    wrong.     Thh 
review,  being  admitted,  is,  to  my  linking, 
final ;  but  the  case,  when  so  reviewed,  may, 
of  course,  be  heard  on  the  meriis  in  the  same 
Court,   simply   because   those   merits  have, 
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never  been  enquired  into  at  all.  According 
to  the  view  taken  by  my  colleagues,  the 
order  of  review,  admitting  that  the  plaint- 
iff was  not  barred,  and  had  a  locus  standi, 
would  not  be  final,  and  it  would  be  the  inter- 
est of  the  defendant  to  pray  for  review 
of  review  in  endless  succession,  in  order 
to  harass  and  keep  the  plaintiff  out  of 
Court,  and  prevent  his  case  being  heard  on 
the  merits.  It  would  be  easy  to  multiply 
instances  of  this  kind,  which,  I  conceive, 
would  not  conduce  to  the  good  administra- 
tion of  justice.* 

I  should  have  had  much  greater  pleasure 
had  I  either  been  able  to  agree  with  my 
learned  colleagues,  or  had  they  thought  fit 
to  take  up  my  view  of  the  question,  and  I 
can  most  sincerely  and  conscientiously  say 
that  I  dissent  from  them  with  great  respect 
for  their  varied  talents  and  long  judicial 
experience.  But  I  have  thought  it  abso- 
lutely essential  to  explain  my  own  views, 
and  to  scrutinise  the  law  narrowly,  as  the 
point  raised  is  one  which  appears  to  me 
to  involve  an  important  principle.  If 
my  arguments  appear  partial,  strained,  or 
likely  to  work  injustice,  then  the  decision 
of  my  learned  colleagues  will  only  therebv 
derive  additional  weight  and  authority,  be- 
cause the  opposite  view  will  have  been  set 
out  with  such  ability  as  I  can  bring  to  bear 
on  the  subject.  The  result  is  that  I  would 
answer  \S\^  first  and  the  third  questions  in  the 
negative,  and  the  second  in  the  affirmative. 

Shumbhoonath  Pundit^  J, — I  agjpe  with 
the  Chief  Justice. 

Macpherson,  J.—\  concur  in  the  judg- 
ment of  the  Chief  Justice.  I  shall  only  add 
that,  as  a  general  rule,  no  second  or  other 
snbsequent  application  for  review  should  be 
granted,  except  under  special  circumstances. 
Such  applications  should  not,  in  my  opinion 
(save  in  very  exceptional  cases),  be  granted 
on  the  ground  of  any  question  of  fact  or  of 
law  which  has  been,  or  might  have  been, 
brought  before  the  Court  in  any  previous 
application  for  review. 


The'  1 2th  February  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock',  A7..  Chitf 
Justice,  and  the  Hon'ble  H.  V.  Baylej, 
W.  S.  Seton-Karr,  Shumbhoonath  Pundit, 
and  A.  G.  Macpherson,  Judges,  • 

Limitation — Cause  of  action— Execution  ofDe^ 
cree  against  immoveable  proper^— Reg^nlar 
suit  under  Clause  4,  Section  12,  Regulation 
VIII.,  X819  (after  failure  to  recover  in  summary 
suit  under  Regulation  VII.,  1799).  . 

Case  No.  2444  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Mr,  A,  Pigou,  Judge  of  Hooghly,  daied 
the  2tst  June  186^,  reversing  a  decision 
passed  by  Syed  Saadut  Hossein,  Sudder 
Ameen  of  that  District,  dated  the  ibik 
November  r86^, 

Sreenath  Ghosal  (Plaintiff),  Appellant, 

versus 

Kenaram  Sing  and  others  (Defendants), 
Respondents. 

Baboos  Dwarkanath  Mookerjee,  Kalee  Pro- 
sono  Dutt,  and  Turucknath  Sein  for 
Appellant. 

Baboos  Mohendro  Lai  Shome  and  Romonaih 
Bose  for  Respondents. 

Regular  suit  against  a  gomastah'i>  iin moveable  proper- 
ty under  Clause  4,Section  iS,Hegulation  VIIl.,iSi9,aftef 
failure  to  recover  in  execution  in  a  summary  suit  under 
Regulation  VII.,  1799.  Held  that  the  cause  of  action 
in  the  regular  suit  was  the  same  as  that  in  the  suraroar}* 
suit,  and  that  the  period  of  limitation  must  be 
reckoned  from  the  time  when  that  cause  of  action  ac- 
crued, and  not  from  the  time  when  the  summary  decree 
in  respect  of  it  was  given,  or  the  time  at  which  the 
plainti£f  first  discovered  that  he  could  not  obtain  satis- 
faction of  the  decree  in  the  summary  suit. 

This  case  luas  referred  to   a  Full  Bench  by 
Justices  Bayley  and  £,  Jackson  ivith  the 
following  orders  : — 

Jackson,  J. — This  is  a  suit  against  a 
gomastah  and  his  sureties  to  recover  certain 
sums  of  money  alleged  to  be  still  due  from 
them.  The  plaintiff  had  already  instituted 
proceedings  under  the  old  summary  suit  law 
as  contained  in  Regulation  VII.  of  1799,  but 
failed  in  execution  to  recover  the  amount. 
The  execution  in  those  proceedings  could 
not  extend  to  the   immoveable  property  of 
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the  defendant.  The  plaintiff,  therefore,  un- 
der the  power  allowed  to  him  by  Clause  4,  Seq^- 
tion  18,  Regulation  VIIL  of  1819,  has  brought 
this  regular  suit  In  order  to  enable  him  to 
act  against  the  defendant's  immoveable  pro- 
perty. The  Judge  on  aplpeal  has  held  the 
suit  barbed,  as  the  plaintiff  has  allowed  six 
years  to  elapse  from  the  date  on  which  the 
caose  of  action  accrued  to  him.  The  Judge 
has  considered  that  the  cause  of  action  in 
this  regular  suit  is  identical  with  the  cause 
of  action  in  the  summary  suitr  It  is  in 
special  appeal  contended  that  the  cause  of 
action  in  this  suit  is  the  discovery  of  the 
plwniiff  that  he  could  not  recover  the  money 
in  the  simimary  suit.  I  think  the  Judge 
was  right.  The  plaintiff  was  at  liberty  from 
the  first  to  institute  summary  or  regular 
suits.  He  chose  the  least  expensive  mode 
of  action.  This  did  not  debar  him  from 
taking  other  proceedings  subsequently,  but 
gave  him  no  new  cause  of  action.  That 
remained  as  it  was  at  first. 
I  would,  therefore,  dismiss  the  appeal  with 

costs. 

Bayley,  J. — I  regret  that  I  cannot  concur  in 
this  view.  The  cause  of  action  arises  in  this 
case,  in  my  opinion,  from  the  date  on  which 
the  summary  decree  suit  failed  to  be  satis- 
fied by  its  execution  in  the  Summary  Suit 

Department.*    The  law 

•  This  W5W  on  the    provides  that,  when  this 

30th  I>ecember  1857,     f  ^,  ^    ^*u«..  ^^^^^^ 

before  AA  X.  of  1859,  »s  the  casc,  Other  proper. 
Section  i  of  which  re-  ty  than  that  against 
"*?*!.. ^M*5V  '^o*^^'    which    alone    execution 

g«IatK,nVlll.of.Si9.     ^^^j^     ^^^^^^^     j^     ^^^ 

Summary  Suit  Department  may  be  followed 
by  another  process.  The  failure  of  satisfac- 
tion could  only  be  discovered  when  the  pro- 
perty available  in  execution  in  the  Summary 
Suit  Department  was  found  insufficient.  I 
would,  therefore,  hold  that  the  cause  of  action 
arises  from  the  last  effectual  process  in 
execution  in  the  Summary  Suit  Department. 
Send  the  papers  to  a  Full  Bench. 

Judgment  of  Full  Bench.— ^^  think  it 
is  clear  that  the  cause  of  action  accrued 
when  the  original  demand  accrued.  Clause  4» 
Section  18,  Regulation  VIII.  of  1819,  which 
was  referred  to,  says:  *'If  the  zemindar 
•*or  other  plaintiff  should  be  desirous  of 
"  having  any  other  estate,  or  house,  or  landed 
"property  of  a  defaulter,  brought  to  sale 
"in  satisfaction  of  his  claim  of  rent,  it  will 
"be  necessary  for  him  to  institute  a  regular 
"suit  for  the  purpose,  notwiihstandirig  the 
"existence  of  the  summary  award  in  his 
"  favor."  It  does  not  say  "  if  he  is  desirous 
to  have   his  decree  in  the   summary   suit 


enforced  against  other  land  \"  but  "  if  he  is 
desirous  to  have  other  land  brought  to  sale 
in  satisfaction  of  his  claim."  This  is  not  a  suit 
for  rent  at  all.  It  is  a  summary  suit  against 
a  gomastah  The  party  was  at  liberty 
to  bring  either  a  summary  or  a  regular  suit. 
It  appears  to  us  perfectly  clear  that  the  cause 
of  action  in  the  regular  suit  was  the  same 
as  the  cause  of  action  in  the  summary  suit, 
and  that  the  period  of  limitation  must  be 
reckoned  from  the  tiipe  when  that  cause 
of  action  accrued,  and  not  from  the  time 
when  the  summary  decree  in  respect  of  it 
was  given,  or  the  time  at  which  the  plaint- 
iff first  discovered  that  he  could  not  obtain 
satisfaction  of  the  decree  in  the  summary 
suit. 

The  case  will  go  back   to  the  Division 
Court  for  final  decision. 


The  6th  February  1866. 

Present : 

The  Hon'ble  G.  Campbell,  Judge. 
Ghatwalee  Tenures— Istemraree  (Meaning  of). 

Cases  Nos.  407  and  41010  413  of  1865. 

Applications  for  Review  of  Judgment  passsi 
by  Justices  Trevor  arid  Campbell,  on 
the  29th  June  i86Sy  in  Regular  Appeals 
Nos.  299,  jooy  30h  304^  3S3f  «»^  399 
of  1864, 

Rajah  Leelanund  Singh  and  others, 
Petitioners, 

*  versus 

Thakoor  Monorunjun  Singh  and  others. 
Opposite  Party. 

Mr,  G,  C  Paul  for  Petitioners. 

Moonshee  Ameer  AH  Khan   Bahadoor  for 

Opposite  Party. 

Ghatwallee  tenures  are  perpetual  holdings  subject  to 
condition  of  service.  .  „ 

Meaning  of  the  term  **  istemraree. 

This  case  was  most  fully  argued,  mo^ 
fully  discussed,  and  most  fully  considered 
before  judgment  was  delivered.  That  be- 
inJf  so,  I  should  not  thmk  myself  justified 
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in  admitting  a  review  except  on  some  very 
new  matter  not  then  before  the  Court.  As 
respects  the  merits  of  the  case,  I  am  clear 
thajt  nothmg  ^  new  is  urged.  The  whole 
question  is,  whether  these  ghatwallee 
tenures  are  mere  service-tenures  resumable 
at  pleasure,  or  perpetual  holdings  with 
condition  of  service  annexed ;  those  are  two 
very  different  things.  The  Court  has  de- 
cided that  they  are  perpetual  holdings  sub- 
ject to  condition  of  service. 

Two  points  are  more  especially  urged  by 
the  petitioners — isi.  That  the  decision  is  at 
variance  with  the  decisions  of  the  late  Sud- 
der  Court ;  and  2ndly.  That  we  have  miscon- 
strued the  word  "  istemrareey  On  the  first 
point,  the  principal  reliance  of  the  peti- 
tioners is  on  the  decision  of  1857.  But*  that 
case  was  very  fully  considered  at  the  hear- 
ing. The  Court  was  clearly  of  opinion  that 
the  former  case  was  totally  different,  the 
suit  having  been  brought  on  the  ground  of 
breach  of  the  conditions  of  the  ^tenure,  and 
no  question  of  right  to  resume  under  the 
circumstances  now  put  forward  having  been 
in  issue.  My  colleague,  Mr.  Justice  Trevor, 
was  himself  a  party  to  the  previous  decision, 
and  had  no  doubt  on  this  point.  It  is 
said  that  there  are  other  cases;  but,  when 
they  come  to  be  quoted,  I  find  only  one  of 
1858,  page  1669,  in  which  the  suit  of  the 
zemindar,  to  resume  the  ghatwallee  tenure, 
was  dismissed  on  the  ground  that,  so  long  as 
the  services  are  required,  the  zemindar 
cannot  resume.  The  petitioners  only  rely  on 
a  brief  remark  in  the  midst  of  the  judg- 
ment which  would  seem  to  imply  that,  if  the 
service  were  no  longer  required,  the  tenure 
would  be  liable  to  resumption.  But  that 
remark  is  at  any  rate  clearly  to  the  utmost" 
degree  obiter.  One  or  two  other  cases  quoted 
are  mere  cases  of  chawkeedaree  lands  and 
such  like,  and  in  no  way  applicable.  • 

On  the  second  point,  we  held  that  the 
word  ^' istemraree"'  meant  "perpetual"  in 
point  of  time,  and  that  in  this  respect  its  use 
was  evidence  of  the  perpetual  character  of 
the  tenure.  The  petitioners  urge  that  istem- 
raree  only  means  a  life-tenure.  Now,  it  seems 
to  me  pretty  clear  that  these  cases  have 
never  been  put  mainly  or  distinctly  on  the 
ground  that  the  ghatwals  hold  for  life  only, 
and  that  they  lapse  on  the  decease  of  each 
^hatwal  independent  of  other  grounds,  and 
the  decision  of  1858,  quoted  by  petitioners, 
seems  conclusive  on  the  point  that,  so  long 
^  the  service  is  required,  these  tenures  can- 
not be  resiyned.    I  also  think  that  there  can 


be  no  doubt  whatever  that  the  proper  and 
correct  meaning  of  the  word  ''  isiemraree" 
is  ''  perpetual."     The  decision  of  1853,  page 
J654,  on  which  the  petitionees  rely,  says  thatia 
'^  lexicography"  that  is  the  meaning,  so  does 
Wilson's  Glossary  put  forward  by  petitioners. 
Still,  however  clear  the  meaning  of  the  word, 
and  however  strong  my  o^n  opinion  that,  in 
the  ordinary  transactions  of  the  country,  the 
term  istemrarce  is  understood  to  mean/^- 
petual  for  ever,  and  not  for  life  only,  it 
might  have  required  consideration,  if  it  had 
been  shown  to  be  the  settled   law  of  the 
Courts,  that  the  term  istemraree  is  held  to 
be  as  an  artificial  and  customary,  as  distin- 
guished from  its  lexicographical,  meaning, 
and  so  to  import  a  life-tenure  only,  and  not 
a  perpetual  tenure.    Now,  the  whole  that  is 
to  be  said  on  this  point  seems  to  be  contained 
in   the   resume  in  the  judgment    of   1851 
(Mussamut  Ameeroonissa,  appellant)  relied 
on  by  petitioners.      From  this  it  appears  that 
there   had   been    two    decisions    in   which 
'^  istemraree  mookurruree''  grants  had  been 
set  aside  by  a  majority  as  not  hereditary; 
and  another  case  in  which  the  Judges  on- 
animously  held  the  other  way,  considering 
that  the  intent  of  the  parties  was  to  create 
by  the  disputed  words  a  perpetual  heredi- 
tary holding.     It  was  also  noted  that,  in  the 
Regulations  of    1793  and   181 5,  the  words 
were   taken  to    import   perpetuity  for  ever. 
The  result  was  that,  in  1853,  the  Judges  did 
not  think   it  necessary  to  decide  that  the 
words  always  meant  either  ^'  perpetual  for 
ever  "  or  "  for  life  "  only,  but  deemed  it  most 
proper  to  look  to  the  true  intent  and  mean- 
ing of  the  parties  as  shown  both  by  ^eii 
acts  as  well  as  their  writings,  and  the  case 
was  decided  on  that  evidence.     I  should 
probably  be  by  no  means  disposed  to  dissent 
from  such  a  view,  and  if  we  had  decided  this 
case  on  the  ground  that,  istemraree  meaning 
perpetual,    no    evidence   to   show   that   the 
Parties  did  not  use  it  in  thaf  sense  was  to  be 
admitted,  I  should  on  the  decision  of  1853 
have  admitted  a  review.      But  we   by   no 
means   held    anything  of   the    kind.      We 
simply  remarked   on  the  use  of  the  word 
istemraree  as  among  other  things  tending  to 
show  the  status  of  the  ghatwals  in  the  last 
century;  and  we  translated  the  word  "per- 
petual" which  a  reference  to  any  Dictionary 
shows  to  be  the  correct  translation.     JRich- 
ardson  gives  "  istemraree  (from  Marrji^  pro- 
ceeding,  going  on,  persevering,   p^jlrsisdng, 
being  rendered  perpetual  (rent),"  acM " ix/^«- 
rartf^  perpetual"  ^ 

I  dismiss  the  petition.  '  ^ 
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The  1 6th  February  1866. 
Present : 

m 

The  Hon'ble  W.  S.  Scton-Karr  and  A.  G. 

Macpherson,  Judges. 

9 

Sale  by  Gnardian  of  Minor — Necessity — Bona 

fides. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Saruuy  dated  the  loth  July 
i86^,  reversing  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  that  District ^ 
dated  the  jrd  May  1864, 

Case  No.  41977  of  1865. 

Sheo  Pershad  Ram  (Plainti£F)»  Appellant, 

versus 

Thakoor  Pershad  and  others  (Defendants), 

Respondents, 

Mr.  R,    E.    Twidale   and    Baboo    Kishen 
Succa  Mookerjet  for  Appellant. 

Mr,  R.  T.  Allan  and  Baboo  Mohesh  Chun- 
der  Chowdhry  for  Respondents. 

Case  No.  1704  of  1865. 

Gour  Pershad  Narain  (one  of  the  Defendants), 

Appellant, 

versus 

Sheo  Pershad  Ram  and  others  (Plaintiffs), 
and  others  (Defendants),  Respondents. 

Baboo  Mohesh  Chunder  Chowdhry  for 

Appellant. 

Bab^Q  Kishen  Succa  Mookerjee  for 
Respondents. 

Sale  by  the  guardian  of  a  minor  set  aside,  although 
thete  was  no  hnding'  of  actual  fraud  on  the  part  of  tne 
pvrchajiery  but  svMtantially  a  finding  that  he  did 
wA^tXbondfitUt  i.e.t  that,  if  in  fact  he  believed  that 
there  was  a  legal  necessity  for  the  sale  which  the 
foardian  was  making,  he  had  not  exercised  due  care 
tiid  attcntloii  in  arriving  at  that  belief. 

Tbb  guardian  of  three  minors  sold  a  por- 
tion of  their  ancestral  lands.  One  of  the 
minors,  having  attained  his  majority,  insti- 
tuted the  suit  out  of  which  these  appeals 
arise,  on  behalf  of  himself  and  of  his  sur- 
nving  minor  brother  (the  other  minor  hav- 
ing died),  to  cancel  the  sale.  The  suit  is 
also  brought  for  the   recovery   of  mesne- 


profits  from  the  purchaser,  and  for  an  account 
from  the  guardian. 

The  Lower  Court  found  that,  although 
the  estate  of  the  minors  did  not  seem  to 
have  been  substantially  injured  by  the  sale 
(the  greater  portion  of  the  purchase-money 
having  been  re-invested  in  land  by  the  guard-* 
ian),  still  the  sale  was  not  warranted  by 
law,  being  made  without  necessity.  The 
sale  was  set  aside,  the  purchaser  was  orders 
ed  to  pay  wasilat,  and  a  certain  sum  was 
declared  to  be  due  by  the  guardian  to  the 
minors  on  the  accounts  between  them. 

The  plaintiff  appeals  from  the  finding 
of  the  Lower  Court  as  to  the  amount  due 
to  him  from  the  guardian  on  taking  the  ac- 
counts. But  we  dismiss  this  appeal  (No. 
2977)>  ^s  ^o  question  of  law  arises  in  it, 
the  points  decided  being  merely  matters  of 
fact. 

The  purchaser  appeals  (in  appeal  2704) 
from  the  decree  setting  aside  the  sale  to  him, 
and  ordering  him  to  pay  wasilat.  He  ap- 
peals on  the  ground  that  he  acted  bofid  fide, 
and  that  there  is  no  finding  of  the  Lower 
Court  that  he  acted  otherwise.  We  think 
the  finding  of  the  Lower  Court — although  it 
does  not  amount  to  a  finding  of  fraud  or 
collusion  on  the  part  of  the  purchaser — is 
substantially  a  declaration  that  he  did  not 
act  bond  fide,  that  is  to  say,  that,  if  in  fact 
he  believed  that  there  was  a  legal  necessity 
for  the  sale  which  the  guardian  was  making, 
he  had  not  exercised  due  care  and  attention 
in  arriving  at  that  belief.  The  Court  has 
found  that  the  sale  was  made  ostensibly  for 
the  purpose  of  raising  money  for  the  minors' 
marriage,  but  not  in  fact  for  that  purpose: 
that  the  money,  when  raised,  was  not  applied 
towards  their  marriage,  and  that  there  were 
ample  funds  belonging  to  the  estate  from 
which  the  marriage  expenses  might  and 
ought  |o  have  been  paid.  The  Court  de- 
clares such  a  sale  unwarrantable,  and  orders 
it  to  be  set  aside.  Under  the  circumstances, 
it  seems  clear  that  the  purchaser  cannot 
have  made,  and  it  is  not  shown  that  he  did 
make,  any  real  attempt  to  satisfy  himself  as 
to  the  necessity  for  the  sale.  He  is,  there- 
fore, not  a  purchaser  who  is  protected  by 
the  ruling  of  the  Privy  Council  in  the  case 
of  ^unooman  Pershad  Pandey  (6  Moore's 
Indian  Appeals,  p.  393),  and  the  sale  is 
rightly  set  aside :  and  the  purchaser  must 
give  up  possession  to  the  plaintiff.  It  fol- 
lows almost  as  a  necessary  consequence  that 
the  purchaser  must  pay  wasilat  for  the 
term  during  which  he  has  been  in  posses- 
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In  this  suit,  we  cannot  determine  any  fur- 
ther question  which  may  arise  as  between 
the  purchaser  and  the  guardian  who  impro- 
perly sold  to  him,  or  as  between  the  plaint- 
iff and  his  minor  brother  and  the  guardian, 
with  reference  to  the  other  lands  in  which 
a  part  of  the  money  received  from  the  pur- 
chaser (appellant)  was  invested.  The  vari- 
ous parties  are  possibly  entitled  to  further 
relief  as  between  each  other;  but  that 
relief  cannot  be  granted  in  this  suit. 

Both  appeals  are  dismissed  with  costs. 


The  1 6th  February  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Jurisdiction — Suit  against  Magistrate. 

Case  No.  2297  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Hooghlyy 
dated  the  20th  June  186^^  affirming 
a  decision  passed  by  the  Moonsiff  of  that 
District,  dated  the  gth  May  1863. 

Hureehur  Mookerjee  (Plaintiff),  Appellant, 

versus 

The    Magistrate    of   Howrah   on  behalf  of 
Government  and  others  (Defendants),  Re- 
spondents, 

Baboos  Kishen  Succa  Mookerjee  and   Greeja 
Sunkur  Mojoomdar  for  Appellant. 

Baboos  Kishen  Kishore  Ghose  and   Taruck- 
nath  Dutt  for  Respondents. 

No  suit  will  lie  against  a  Magistrate  acting  an  his  ju- 
dicial capacity  and  bond  fide  for  having  fined  the  plaint- 
iff for  illegally  exacting  tolls. 

This  is  a  suit  brought  against  the  Magis- 
trate of  Howrah  and  others.  The  cause  of 
action  stated  is  that  the  plaintiff  is  injured 
by  an  order  passed  by  the  Magistrate  fining 
the  plaintiff  for  illegally  exacting  tolls  from 
natives  passing  through. a  certain  khal.  No 
cause  of  action  whatever  is  alleged  in  the 
plaint  to  exist  as  against  the  other  de- 
fendants. 

Sucb  a  suit  will  not  lie,  the  fine  imposed 
by  the  Magistrate  having  been  imposed  by 
him  acting  in  his  judicial  capacity  and  bond 
fide. 

The  apped  is  dismissed  with  costs. 


The  1 6th  February  1866. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoonath 

Pundit,  Judges, 

Deed  of  Sale— Mortgage — ConstnJbtioii. 

Case  No.  2925  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Tarakant  Bidyasagar^  Principal 
Sudder  Ameen  of  Jessore,  dated  the  jist 
July  186^,  reversing  a  decision  passed  by 
Baboo  Roy  Modhoo  Soodun  Ghose,  Sudder 
Ameen  of  that  District,  dated  the  2^th 
February  186^, 

Kasheessuree  Dossee  (Plaintiff),  Appellant, 

versus 

Wooma  Chum  Doss  and  others  (Defendants'), 

Respondents, 

Baboo  Anund  Chunder  Ghosal  for 
Appellant. 

Baboos  Banee  Madhub  Banerjee  and  Kalef 
Prosunno  Dutt  for  Respondents. 

A  Gsurt  is  not  bound  to  consider  a  deed  of  sale  to  be 
a  deed  of  absolute  sale,  and  not  take  into  consideration 
the  acts  and  conduct  of  the  parties  in  their  own  view  and 
dealing  in  regard  to  the  transaction.  Thus,  where  the 
parties  treat  a  transaction  as  a  deed  of  conditional  sale^ 
the  Court  must  not  necessarily  hold  it  to  be  a  sale. 

The  ground  of  special  appeal  in  this  case 
is  that  there  has  been  an  error  in  the  Lower 
Appellate  Court  in  the  investigation  of  this 
case  affecting  the  merits,  as  the  Lower  Ap- 
pellate Court  has  not  met  the  cogent  reasons 
given  by  the  Court  of  first  instance  few 
decreeing  to  Kasheessuree  half  of  the  pro- 
perty claimed  under  foreclosure-proceedings 
by  Baboo  Saroda  Erosunno. 

We  are  inclined  to  think  this  is  so,  for  the 
following  reasons.  The  production  of  the 
deed  by  which  the  property  is  said  to  ha\'e 
been  conveyed  by  Bhobairee,  the  father  of 
Woomesh  and  Nobeen,  the  late  husband  of 
Kasheessuree,  to  Radha  Mohun,  might  be 
strong  evidence  to  determine  that  this  con- 
veyance was  not  a  deed  of  out-and-out  sale, 
but  only  a  conditional  sale,  although  the 
deed  was  drawn  as  one  of  out-and-out  sale. 
The  late  decision  of  the  Full  Bench,  February 
1866,  did  not  decide  that  Courts  of  Justice 
must  invariably  consider  a  deed  drawn  as 
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such  to  be  one  of  out-and-out  sale,  and  not 
take  into  co'nsideration  the  acts  and  conduct 
of  the  parties  in  their  own  view  and  dealing 
in  regard  to  the  transaction.  If  Radha 
Mohun  treated  the  transaction  as  one  of  con- 
ditional sale,  the  Courts  must  not  necessarily 
hold  it  to  be  a  sale.  There  is  no  charge 
of  frau(f  or  collusion  against  Radha  Mohun. 
If  the  conveyance  to  Radha  Mohun  was 
merely  a  conditional  sale,  the  re-conveyance 
by  deed  or  otherwise  to  Wooma  Churn,  even 
if  in  return  for  money  solely  paid  by  him, 
cannot  prejudice  the  rights  of  his  brother 
Nobeen,  if  Wooma  Churn  Is  proved  to  have 
been  substantially  acting  as  trustee  for  No- 
been  in  a  joint  family  interest. 

Wooma  Churn  says  that  he  paid  the 
consideration  himself,  and  then  realized  the 
share  of  it  due  from  his  brother  from  his 
portion  of  the  proceeds  of  this  property. 
Kasheessuree  says  her  husband  paid  his 
share,  and  it  is  quite  immaterial  which  of 
these  two  allegations  is  considered  true. 

The  Lower  Appellate  Court  disbelieves 
both  of  these  allegations,  on  the  supposition 
of  collusion  between  Kasheessuree  and 
Wooma  Churn ;  but,  before  it  could  be  justi- 
fied in  assuming  this,  it  should  have  taken 
into  consideration  that  it  is  alleged  there  is 
proof  of  these  two  persons  having  among 
themselves  quarrelled  about  this  very  pro- 
perty before  1259,  from  which  year  Kashees- 
suree admits  she  was  out  of  possession. 
The  conditional  sale  by  Wooma  Churn  to 
Ram  Dyal,  the  vendor  of  Baboo  Saroda 
Prosunno,  is  long  anterior  to  these  disputes. 
It  is  true  the  Lower  Appellate  Court  also  finds 
that  Kasheessuree  had  no  possession  before 
1259,  but  it  has  done  so  without  taking  pro- 
per noiice  of  the  acts  and  proceedings 
noticed  above. 

Even  if  it  be  proved  that  the  original  con- 
veyance by  the  father  of  Woomesh  was  a 
deed  of  out-and-out  sale,  as  the  property  was 
acquired  by  Woomesh  at  a  time  in  which  he 
is  perhaps  admitted  to  have  lived  jointly 
with  Nobeen  as  in  a  joint  undivided  Hindoo 
family,  he  could  not  merely,  by  the  fact  of 
the  purchase,  get  the  property  exclusively 
for  himself. 

If  the  fact  of  joint  partnership  between 
the  two  brothers  at  that  time  be  denied  by 
Baboo  Saroda  Prosunno,  he  may  be  entitled 
to  make  an  issue  of  the  point.  If  the  joint 
partnership  be  proved,  it  may  then  be  for 
Saroda  Prosunno  to  prove  that  the  property 
when  so  acquired  was  the  exclusive  property 
of  Wooma  Churn. 


It  is  not  alleged  by  Baboo  Saroda  Prosunno 
that  the  mortgage  was  made  by  Wooma 
Churn  for  the  joint  benefit  of  himself  and 
his  brother  Nobeen.  Moreover,  Saroda 
Prosunno  Baboo  may  be  allowed  to  prove 
anv  such  fact  before  he  can  bind  Kashees- 
suree  by  the  acts  of  Wooma  Churn  with 
regard  to  a  property  in  which  the  latter  may 
not  have  exclusive  rights. 

While  trying  these  points,  the  Court  may, 
on  the  other  hand,  attach  all  due  weight  to  the 
silence  of  Kashee'ssuree  for  a  long  period — 
a  silence  which,  if  not  satisfactorily  explained, 
may  go  to  weaken  her  case. 

We  accordingly  remand  this  case  to  the 
Lower  Appellate  Court  to  re-consider  it  with 
regard  to  the  rights  of  Kasheessuree  with 
reference  to  the  above  mentioned  remarks. 


The  1 6th  February  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Joint  Hindoo  Family— Mortgfag^e  by  Manager- 
Onus  proband L 

Case  No.  2939  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Koonj  Lai  Banerjee^  Principal 
Sudder  Ameen  of  the  2^'Pergunnahs^ 
dated  the  gth  August  r86^,  affirming  a 
decision  passed  by  Baboo  Nilmonee  Mitter^ 
Moonsiff  of  that  District^  dated  the  i8th 
March  186^, 

Shama  Churn  Chatterjee  and  others 
(Defendants),  Appellants^ 

*  versus 

Tarucknath  Mookerjee  (Plaintiff), 
Respondent. 

Baboo  Opendro  Chunder  Bose 
for  Appellants. 

Baboo  Issur  Chunder  Chuckerbutty 
for  Respondent. 

A  nephew,  who  is  living*  with,  and  has  always  acted  as 
I  agent  of,  his  uncle,  the  manager  of  a  joint  family,  can- 
I-  not  repudiate  a  mortgage  by  the  uncle  without  proof  or 
,  denial  that  the  money  so  received  by  the  uncle  was  not 
I  applied  by  him  towards  the  expenses  of  the  joint  family. 

Th£  whole  of  the  property,  half  of  which 
is  claimed  by  the    special  appellant,    was 
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acquired  in  the  name  of  the  uncle  of  the 
special  appellant,  by  whom  it  was  mortgaged 
to  the  special  respondent,  the  mortgagee, 
who  has  foreclosed.  It  is  proved  that  the 
special  appellant  knew  of  this  conveyance 
by  his  unqle  ;  that  he  was  and  is  living*  with 
him,  and  has  all  along,  since  his  majority, 
acted  as  an  agent  of  his  uncle,  and  has  even 
deposed  that  he  took  money  sent  by  his 
uncle  to  pay  for  the  redemption  of  the 
property,  merely  because,  while  appoint- 
ing pleaders  for  his  uncb,  he  chose  also  to 
file  a  petition  on  his  own  behalf  in  the 
foreclosure-suit  denying  the  right  of  his 
uncle  to  convey  the  half  share  of  the  special 
appellant.  We  cannot  give  a  decree  to  the 
special  appellant,  in  the  absence  of  any 
proof  or  even  denial,  that  the  money  origin- 
ally received  by  the  uncle,  who  is  proved- 
to  have  been  the  manager  of  the  joint 
family,  was  not  applied  by  him  towards  the 
expenses  of  the  joint  family.  We  accord- 
ingly reject  the  special  appeal  with  costs. 

The  1 6th  February  1866. 

Present : 

The  Hon^ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

Special  Appeal  (agfainst  decision  on  co-defend- 
ant's appeal). 

Cases  Nos.  2926  and  2927  of  1865. 

Special  Appeals  from  a  decision  passed  by 
Baboo  Juggobundhoo  Banerjee,  Principal 
Sudder  Ameen  of  Nuddea,  dated  the  2gth 
June  iS6^,  affirming  a  decision  passed  by 
Baboo  Bishen  Chunder  Banerjee,  Moonsiff 
of  that  District ^  dated  the  ^oth  December 
1864. 

Modhoo  Soodun  Roy  (Defendant), 
Appellant^ 

versus  ^ 

Shurmo  Moyee  Debee  (Plaintiff), 
Respondent, 

Baboo  Anund  Gopal  Paleet  for  Appellant. 

Baboos  Dwarkanath  Mitter,  Unnoda  Per- 
shad  Banerjee^  Khettumath  Bose^  and 
Banee  Madhub  Banerjee  for  Respondent. 

A  defendant  cannot  appeal  specially  against  a  decision 
passed  on  the  appeal  ot  his  co^efendant,  affirming  the 
decision  of  the  nrst  Court  which  was  not  appealed 
against  by  the  former. 

In  these  two  cases,  the  special  appellant 
appeals  against  a  decision  passed  by  the 
Lower  Appellate  Court  against  the  special 
appellant,  landlord,  who  alone  had  appealed 
against  a  decision  for  possession  and  mesne- 


profits  passed  against  the  said  landlord  and 
his  tenant,  the  special  appellant,  in  a  case 
instituted  by  the  plaintiff  against  both  of 
them.  *- 

^y  a  petition,  by  way  of  cross-appeal,  the 
special  appellant  wanted  to  raise  an  objec- 
tion against  the  decision  of  the  f  ourt  of 
first  instance,  on  the  ground  that  he  had 
paid  his  rents  to  the  landlord,  and  should  not 
have  been  held  liable  for  mesne-profits  jointly 
with  bis  landlord,  and  the  Lower  Appellate 
Court  decided  against  him  in  his  so-called 
cross-appeal.       .  • 

It  is  clear  that,  on  the  appeal  of  the  land- 
lord, the  special  appellant  was  a  merely 
formal  party,  and  might  not,  without  any 
prejudice  to  the  appeal  of  his  landlord,  have 
been  made  a  respondent.  As  co-respondent 
to  such  an  appeal,  he  does  not  appear  to 
us  to  have  any  right  to  raise  any  objections 
regarding  his  liability  as  distinguished  from 
the  liability  of  his  landlord  heard  under  Sec- 
tion 348,  which  affects  only  the  principal  and 
contesting  respondent.  When  he  did  not 
appeal  separately  against  the  decree  passed 
against  him  by  the  Court  of  first  instance,  he 
cannot  be  allowed  to  appeal  to  this  Coart 
on  the  ground  of  his  so-caHed  cross-appeal 
which  raised  questions  of  inter-pleadlngs 
between  him  and  his  landlord,  his  co-defend- 
ant. 

Therefore,  as  we  do  not  think  that  the 
special  appellant  is  in  a  position  to  appeal 
to  us  against  a  decision  passed  on  the  appeal 
of  his  co-defendant,  by  which  the  orders  of 
the  Court  of  first  instance  not  appealed 
against  by  the  special  appellant  are  upheld, 
we  dismiss  the  special  appeals  in  both  the 
cases  with  costs. 


The  28th  February  1866. 
Present: 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Re-sale  of  Putnee— Defaulter  not  to  be  Pur- 
chaser-—Joint  default. 

Case  No.  3827  of  1865. 

Special  Appeal  from  a  decision  passtd  by  Urn 
Judge  of  Tipperahy  dated  the  loih  August 
i86^y  reversing  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  that  District, 

'    dated  the  20th  December  1864. 

Gouree  Komul  Bhuttacharjee  (Defendant), 

Appellant, 

versus 

Raj  Kishen  Nath  and  others  (Plaintiffs), 
Respondenit„ 
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Bahoos  Romesh  Chunder  Miiier  and  Banee  ' 
Afadhub  Barter jee  for  Appellant. 

Bahoo  Dwarkanc^h  Mitier  for  Respondents. 

Not  merely  recorded  shareholders,  but  all  actual  de- 
faulters (such  as  joint  putneedars),  are  prohibited  from 
bein^  purchasers  of  a  putnee. 

In  iWs  case,  plaintiff  sued  for  possession 
of  a  certain  putnee  by  setting  aside  a  putnee 
.sale,  on  the  allegation  that  in  fact  a  de- 
faulter was  the  purchaser,  and  such  purcha.se 
was  illegal.  It  was  further  urged  by  plaint- 
iff that  certain  other  irregularities  vitiated 
the  sale. 

Defendant  denied  that  the  purcnase  was 
for  the  defaulter,  or  that  the  alleged  irregu- 
larities existed  or  vitiated  the  sale.     . 

The  first  Court  held  that  there  was  no 
material  irregularity  in  notifying  or  conduct- 
ing the  sale,  and  that  there  was  no  purchase 
bv  a  defaulter. 

The  first  Court  (the  Principal  Sudder 
Ameen's)  accordingly  dismissed  plaintiff's 
suit. 

The  Judge  on  appeal  by  the  plaintiff 
recorded  the  following  remarks  ': — 

"  But  the  sale  was  an  invalid  one,  owing 
"  to  the  prescribed  forms  not  having  been 
"  carried  out,  and  to  the  fact  of  Judonath, 
"  the  purchaser,  being  a  defaulter  as  admitted 
**  by  the  Collector.  Granting,  however,  that 
**  the  second  sale  was  ordered  on  the  ground 
"  of  non-payment  of  the  purchase- money  on 
'*  account  of  theyfrj/  sale,  it  cannot  be  heki 
''  valid,  as  the  purchase  was  made  by  one 
"  Ram  Lochun  Koond,  gomashtah  of  Kishen 
•*  Komul,  ostensibly  for  the  latter's  brother, 
"  one  Gouree  Komul.  That  the  two  were 
own  brothers,  members  of  a  joint  undivid- 
ed Hindoo  family  living  in  commen- 
**  sality,  is  not  denied  ;  nor  the  fact  that  one 
'*  of  them,  Kishen  Komul,  is  a  defaulter. 
*'  The  Principal  Sudder  Ameen  was  of  opi- 
**  nion  that  it  was  for  plaintiff  to  show  that 
*'  the  property  was  bought  for  money  from 
"  the  common  fund  of  a  joint  undivided 
"  family,  but  on  this  I  differ  ;  and  it  has 
**  been  held  by  the  late  Sudder  Dewanny,  in 
"  the  case  of  Doorga  (loopto  and  others, 
"decided  on  the  14th  June  1862,  that  the 
^  purchase  by  a  member  of  a  joint  Hindoo 
**  family  is  one  from  the  common  fund,  and 
**  on  behalf  of  the  other  members  of  that 
**  family,  unless  there  be  proof  to  the  contrary. 
**  This  being  admitted,  the  purchaser  at  the 
"  second  sale  must  be  considered  a  defaulter, 
'•  even  though  the  share  is  not  recorded  in 
"  the  list  of  shares."  The  Judge,  then,  con- 
sidering a  defaulter  to  be  prohibited  from 
purchasing,  and  the  prescribed  processes  not 
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to  have  been  duly  carried  out,  held  the  put- 
nee sale  to  be  null  and  void,,  and  decreed 
plaintiff's  case  accordingly. 

Against  this  decision,  defendant  appeals 
specially,  urging — 

I.  That  the  defaulter  wras  not  the  pur- 
chaser ;  and 

II.  That  there  was  no  such  irregularity  in . 
the  processes  and   notices  as  to  vitiate  the 
sale. 

We  need  not  go  into  the  second  plea,  if  we 
agree. with  the  Lower  Appellate  Court  upon 
i\\Q  first. 

After  hearing  -and  considering  the  argu- 
ment of  Counsel  for  the  special  appellant,  we 
concur  in  the  conclusion  arrived  at  by  the 
Judge.  The  law  does  not  provide  that 
the  recorded  shareholder,  and  he  only, 
shall  be  considered  the  defaulter,  but  that 
those  who  have  been  **  actual"  defaulters, 
that  is,  directly  responsible  either  as  joint  or 
separate  putneedars  for  the  rents,  shall  not 
re-purchase,  so  that  the  zemindar  may  not 
again  be  exposed  to  liability  of  further  default 
by,  or  have  to  deal  with,  those  who  have 
before  defaulted.  In  this  view,  there  is  no 
doubt  that  Gouree  Komul  was  one  of  the 
joint  putneedars  ;  and,  therefore,  that  he  or 
those  who  stand  in  his  shoes  would  not  by 
law  be  entitled  to  purchase  at  the  auction- 
sale. 

We  accordingly  dismiss  this  special  appeal 

with  costs. 


The  20th  February  1866. 

Present : 

The  Ilonble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

Damag^es  (Principle  of  Assessing). 

«      Case  No.  370  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the  30th 
August  186^. 

Bulobhuddur  Singh  and  others  (Defendants), 

Appellants, 

versus 

Mr.  R.  Solano  (Plaintiff),  Respondent. 

Baboo  Mohesh  Chunder  Chowdhry  for 

Appellants. 

Baboosjuggadanund  Mookerjee  and  Dwar- 
kanath  Mitter  for  Respondent. 

In  assessing^  damages  caused  by  a  wrongful  act  com- 
mitted  by  the  defendant,  the  injury  sustained  by  the 
plaintiff  should  alone  be  considered,  and  not  the  pun- 
ishment of  the  defendant.  ^  "* 
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We  see  no  reason  to  interfere  in  this 
case.  The  only  real  question  raised  is  as 
to  the  amount  of  damages  which  have  been 
awarded  to  the  plaintiffs,  and  there  is  ample 
evidence  to  warrant  the  decree  which  has 
been  given.  The  Judge  is,  no  doubt,  wrong 
in  saying  that  the  case  is  one  **in  which 
damages  must  be  awarded  as  a  punishment 
to  the  offenders  concerned,  and  an  example 
to  others,  as  well  as  a  compensation  to  the 
party  injured."  The  injury  sustained  by 
the  plaintiff  could  alone  be  legally  taken 
into  consideration  in  assessing  the  damages : 
and  the  punishment  of  the  defendants  ought 
to  have  been  wholly  excluded.  But,  al- 
though the  Lower  Court  thus  erred  in  its 
view  as  to  the  measure  of  damages,  the 
amount  decreed  has,  in  fact,  been  fixed  with 
reference  to  ihe  actual  injury  proved.  The 
amount  awarded,  though  large,  is  not  ex- 
cessive; nor,  indeed,  is  it  as  great  as  the 
amount  of  damage  of  which  there  is  proof 
on  the  record.  Under  these  circumstances, 
we  should  not  be  justified  in  disturbing  the 
decree  which  has  been  passed,  merely  be- 
cause the  Court  has  laid  down  the  law  as 
to  the  measure  of  damages  inaccurately. 

On  behalf  of  some  of  the  appellants  it 
is  contended  that  there  is  no  evidence 
against  them.  But  we  think  they  have 
very  rightly  been  made  liable  for  the  acts 
of  their  sons  and  dependents  who  were  acting 
for  them,  and  wholly  for  their  benefit. 

The  case  seems  to  have  been  well  tried 
by  the  Lower  Court,  and  the  whole  proceed- 
ings have  been  presented  to  this  Court  in  an 
unusually  clear  and  accessible  form. 

We  dismiss  the  appeal  with  costs. 


The  20th  February  1866.  • 
Present  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 

Erections  on  land  (Pulling  down  of)* 

Case  No.  2712  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  gth 
August  iSO^y  affirming  a  decision  passed 
by  the  Moonsiff  of  that  District,  dated 
the  ^th'^Nlarch  186 1;. 


Kalee  Pershad  Dutt  (one  of  the  Defendants)^ 

Appellant, 

versus  • 

Gourde  Pershad  Dutt  and  others  (Plaintiffs), 

Respondents, 

Baboo  Gopeenath  Mookerjee  for  Appellant. 
Nq  one  for  Respondents. 

Suit  by  A  to  recover  possession  of  certain  land,  and 
to  pull  down  straw  huts  erected  thereon  by  />*.  A 
having'  proved  his  objection  to  5's  building  on  the  land, 
on  failure  of  B  to  show  any  permission  from  A  to  build 
the  huts — Held  that  B  was  rightly  ordered  to  pull 
them  down.  • 

Special  respondent  in  this  case  sued  to 
recover  possession  of  certain  land,  and  10 
have  a  house,  which  had  been  erected  on  it 
by  the  special  appellant,  pulled  down. 

Both  Lower  (Courts  decreed  this  suit. 

It  is  urged  in  special  appeal  that  the 
Judge  has  thrown  the  onus  on  the  wrong 
party,  and  decided  against  special  appellani, 
on  the  ground  that  he  ought  to  have  proved 
a  permission  from  the  special  respondent  to 
build,  whereas  the  special  respondent  should 
have  been  called  upon  to  show  that  the 
building  took  place  without  his  consent  and 
without  his  knowledge. 

We  see  no  reason  to  interfere.  The 
Judge  has  found  as  a  fact  that  there  had 
been  disputes  between  the  parties  regarding 
their  respective  shares  of  the  land;  that 
the  special  respondent  lost  no  time  in  ob- 
jecting to  the  special  appellant's  building, 
but  brought  a  suit  against  him  immediately 
he  knew  of  it ;  and  that  the  houses  them- 
selves are  mere  straw  huts,  easily  erected, 
and  easily  removed.  We  have  been  re- 
ferred  to  a  precedent  of  the  late  Sadder 
Court  (28th  August  1856,  page  761,  Jankec 
Singh  and  others,  appellants)  as  supporting 
the  special  appellant's  case ;  but  there  is,  we 
observe,  no  analogy  between  the  two  suits. 
In  that  the  special  appellant  had  slept  on 
his  rights,  and  had  takeh  no  steps  to  prevent 
the  erection  of  a  large  and  expensive  brick- 
building,  and  the  Court,  therefore,  held  that 
he  could  not,  at  the  eleventh  hour,  sue  to 
have  the  house  demolished.  In  the  present 
case,  the  special  respondent  took  immediate 
steps  to  secure  his  rights,  and  the  houses 
themselves  are  mere  temporary  structures. 

We  think,  therefore,  that  the  special  re- 
spondent sufficiently  proved  his  objection  to 
the  special  appellant's  building  on  the  land, 
and  that  the  latter  not  having  been  able  to 
show  any  permission  on  the  part  of  his  co- 
sharer  was  rightly  ordered  to  pull  down  his 
houses. 

The  appeal  must  be  dismissed  with  costs. 
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The  2ist  February  1866. 

Present  : 

The  Hon'ble  W«  S.  Seton-Karr  and  A.  G. 
Macpherson,  yttdges. 

Section  73  of  Act  VIII.  of  1859— Orders  to  be 
passed  on  Interlocutory  Petitions. 

Case  No.  310  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  the  Small  Cause  Court, 
exercising  the  poiuers  of  a  Principal  Sud- 
der  A/geen  of  Backer  gunge ^  dated  the  i^th 
June  186^, 

Koylashnath  Roy  and  others  (Defendants), 

Appellants, 

versus 

Nurendur  Koomar  Dutt  Chowdhry  and  others 
(Plaintiffs),  Respondents, 

Bahoos  Pearee  Lai  Roy,  Kalee  Mohun  Doss, 
and  Chunder  Mohun  Ghose  for  Appellants. 

Baboo  Dwarkanath  Mitter  for  Respondents. 

Suit  laid  at  Rupees  14,757-8. 

It  is  the  duty  of  every  Court  to  pass  distinct  orders 
upon  all  petitions  and  applications  properly  presented 
to  it  in  connection  with  any  suit  pending  before  it. 

When  an  application  is  made  in  due  time  by  a  per- 
son who  has  an  interest  in  the  result  of  the  suit,  praying 
to  be  added  as  a  defendant  under  Section  73  of  Act 
VIII.  of  1859,  the  application  ought  to  be  granted. 

This  is  a  suit  to  obtain  possession  of  cer- 
tain lands,  and  to  recover  mesne-profits. 
The  question  at  issue  is,  to  which  of  two 
zcmindaries  the  lands  belong  ? 

The  defendants  on  the  record,  in  their 
written  statements,  say  that  they  and  certain 
other  persons,  whom  they  name,  are  in  pos- 
session, having  distinct  shares  in  the  lands, 
and  they  submit  that  these  other  persons  | 
ought  to  be  also  made  defendants.  These  | 
other  persons  themselves  moreover  presented  ' 
a  petition  to  the  Lower  Court,  stating  that  | 
they  were  in  possession  of  portions  of  the 
lands,  and  praying  that  they  might  be  made 
parties  to  the  suit,  and  be  permitted  to  defend 
their  interests.  The  Court,  instead  of  passing 
any  definite  order  on  this  petition,  simply 
directed  that  it  should  remain  with  the  record 
—a  direction  alike  meaningless  and  useless. 
Why  the  Court  should  not  have  disposed  of  the 
|>etition  either  by  granting  or  by  re/using  its 
prayer,  we  are  at  a  loss  to  conceive.  But  there 
can  be  no  doubt  that,  upon  every  such  peti- 
tion, it  is  the  duty  of  the  Court  to  which  it  is 
presented,  to  pass  some  distinct  order,  and 
that  a  Judge,  who  neglects  to  do  so,  neglects 
his  duty  none  the  less,  because  he  directs  the 
petition  to  be  placed  with  the  record.     In 


the  present  instance,  the  conduct  of  the  Lower 
Court  has  caused  great  expense  and  delay  to 
the  parlies;  for  it  is  the  opinion  both  of  the 
appellants  and  of  the  respondents  that  the 
case  cannot  be  fully  or  conclusively  disposed 
of  in  the  absence  of  the  other  shareholders 
who  claim  to  be  entitled  to  hold  along  with 
the  appellants.  It  is  clear  that,  so  long  as  the 
claims  of  these  third  parties  are  left  undis- 
posed of,  the  present  suit  may  be  either 
wholly  or  partially  infructuous  in  its  results, 
as  no  decree  made  in  it  will  be  binding  on 
them,  and  it  will  be  open  to  them  to  litigate 
the  matter  afresh. 

Under  these  circumstances,  and  with  the 
consent  of  the  vakeels,  both  of  the  appellants 
and  of  the  respondents,  we,  without  going  into 
the  merits  of  the  appeal,  remand  the  case 
to  the  Lower  Court,  and  direct  that  the 
Court  do  make  defendants  in  the  suit 
all  those  who  claim  a  share  or  interest  in 
these  lands,  and  w-ho  may  be  likely  to  be 
affected  by  the  result  of  the  suit.  The  Court 
will  issue  the  necessary  notices  as^provided 
by  Section  73  of  the  Civil  Procedure  Code ; 
and,  having  heard  what  the  various  claimants 
have  to  urge,  and  having  considered  any 
evidence  which  they  may  adduce,  will  adju- 
dicate upon  their  claims  distinctly.  The 
Court  will  also  make  a  distinct  finding  on  the 
issue  as  to  the  mesne-profits,  showing  with 
precision  to  what  extent  it  deems  the  several 
defendants  to  be  liable  for  them. 

The  case  is  to  be  taken  up  out  of  its  turn, 
and  10  be  disposed  of  as  soon  as  possible. 


The  2 1  St  February  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

i)eed  of  Sale — Subsequent  Liens. 

Case  No.  345  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Shahabad, 
dated  the  20th  July  186$. 

Maharaja  Muhessur  Buksh  Singh  (Plaintiff), 

Appellant, 

versus 

Lalla  Soomur  Chand  and  others  (Defendants), 

Respondents, 

Baboos   Dwarkanath    Mitter    and    Mohesh 
Chunder  Chowdhry  for  Appellant. 
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Mr.  R.  T.  Allan  and  Baboo  Unnoda  Per- 
shad  Bauer jee  for  Respondents. 
Suit  laid  at  Rupees  6,169-1-8-2. 

The  delivery  of  a  deed  of  sale  to  A,  the  vendor,  after 
the  making  by  the  vendor  of  a  fresh  bond  in  respect  of 
the  same  property  in  favor  of  B,  will  not  render  the 
deed  inoperative,  or  subject  A  to  fresh  Hens  not  within 
his  knowledge,  and  not  existing  at  the  time  of  his  pur- 
chase. 

The  main  facts  out  of  which  this  appeal 
arises  are,  in  reality,  not  in  dispute,  and  are 
as  follow : — 

The  plaintiff,  the  Maharaja  Mohessur 
Singh,  obtained  a  mortgage  of  Mouzah  Hur- 
pore,  with  certain  other  mouzahs,  from  Ram 
Prokash  Singh,  Raja  of  Buxar,  as  far  back 
as  the  8th  of  Karlick  X257.  On  the  19th 
of  July  1863,  ^^^  same  plaintiff  obtained  a 
deed  of  sale  of  the  above  property  from  this 
Ram  Prokash  Singh,  and  the  deed  was  duly 
registered  on  the  ist  of  August  following. 
P'or  some  reason  the  deed  of  sale  remained 
for  some  time  with  Ram  Prokash,  and  was 
only  delivered  to  the  plaintiff  on  the  i4ih  of 
May  1864. 

In  the  meantime,  the  respondent  in  this 
appeal,  Lalla  Soomur  Chand,  had  obtained  a 
bond  from  Ram  Prokash  on  the  15th  of 
January  1864,  and  on  that  bond  he  obtained 
a  decree  on  the  i3lh  of  July  following, 
making  the  property  now  claimed  by  the 
plaintiff,  or  Mouzah  Hurpore,  liable  for  the 
debt.  The  bond  in  question  is  impugned  as 
fraudulent  and  collusive  by  the  plaintiff  in 
the  present  action,  but  has  been  found  to  be 
genuine  by  the  Lower  Court.  This  matter, 
however,  does  not  and  need  not  enter  into 
our  consideration.  The  intervention  of  the 
plaintiff  against  the  attachment  of  the  mouzah 
by  the  defendant  Lalla,  in  satisfaction  of  his 
bond,  was  rejected  in  the  Miscellaneous  De- 
partment on  the  loth  of  March,  and  the 
plaintiff  immediately  afterwards  brought  this 
action.  The  vendor  and  borrower,  R^i  Pro- 
kash Singh,  though  made  a  defendant,  never 
appeared  in  the  Lower  Court. 

The  Lower  Court  has  now  ruled  that  the 
plaintiff,  by  accepting  the  deed  of  sale  after 
his  mortgage,  has  made  himself  liable  for  all 
liens  and  encumbrances  created  on  the  pro- 
perty, and,  further,  that  the  defendant,  now 
respondent,  acquired  his  lien  over  the  pro- 
perty at  a  time  when  the  deed  of  sale  in  favor 
of  the  plaintiff  lay  dormant  and  inoperative. 

It  is  on  this  point,  and  this  only,  that  the 
appeal  has  been  fully  argued  before  us.  We 
are  of  opinion  that  the  decision  of  the  Lower 
Court  must  be  set  aside  as  wrong  in  law. 

We  have  perused  the  deed  of  sale  by  which 
Mouzah  I^urporc,  together  with  other  valu- 


able properties,  is  made  over  absolutely  to  the 
Maharaja,  plaintiff;  and  we  find  in  it  no 
stipulation  whatever  that  the  deed  was  10 
remain  inoperative  until  Jny  other  circum- 
stances or  contingencies  should  arise.  The 
said  deed  was  regularly  registered,  and  the 
sale  completed  on  the  ist  of  Augi^t  1863. 
It  states  tliat  the  mortgagor  had  got  back 
other  properties  not  included  in  the  deed  of 
sale,  though  previously  mortgaged.  It  spe- 
cifically recites  that  the  plaintiff  had  actually 
liquidated  considerable  sums  due  to  other 
debtors  by  the  vendor,  and  had  hatided  over 
to  him  receipts  for  the  same.  And  the 
Maharaja  having  thus  fulfilled  a  large  part 
of  the  contract,  and  having  taken  on  himself 
all  the  then  existing  liabilities  of  the  debtor, 
as  specified,  there  is  no  reason  whatever  why 
the  sale  should  not  be  held  complete  and 
absolute  from  the  day  when  the  deed  was 
registered  in  August  1863. 

That  the  deed  may  not  have  been  finally 
delivered  to  the  plaintiff  until  May  1864,  after 
the  creation,  as  it  happened,  of  a  fresh  bond 
in  favor  of  the  respondent,  will  not  render 
it  inoperative,  nor  will  it  subject  the  plaintiff 
to  fresh  liens  not  within  his  knowledge,  and 
not  existent  at  the  time  of  his  purchase. 

Mr.  Allan,  we  observe,  has  endeavoured 
before  us  to  raise  a  contention  as  to  the  iden- 
tity of  the  mouzah  now  in  dispute,  the 
plaintiff  claiming  the  same  as  Huripore,  and 
the  defendant  calling  it  *'  Hurpore.*'  No  such 
contention  was  raised  in  the  Lower  Court, 
where  the  defendant  only  incidentally  stated 
that  there  were  two  mouzahs  of  the  name  of 
Hurpore,  over  one  of  which  he  held  a  lien. 
No  regular  issue  was  drawn  up  on  this  point, 
and  the  case  was  allowed  to  go  to  trial  without 
any  question  as  to  the  identity  of  the  mou- 
zah claimed  by  both  parties.  We,  therefore, 
overrule  this  objection  altogether.  The 
Princi|)al  Sudder  Ameen  in  the  interven- 
tion case  of  the  loth  of  March  treated  the 
mouzah  as  identical,  and  remarked  on  the 
Sudder  Jumma  of  247  rupees. 

As  regards  the  law  point  raised,  we  are 
clear,  as  already  intimated,  that  the  decision 
should  have  been  in  favor  of  the  plaintiff, 
and,  this  being  so,  it  is  wholly  unnecessary 
for  us  to  consider  the  genuineness  or  good 
faith  of  the  bond  on  which  the  defendant 
relies,  for  allowing  it  to  be  good  and  valid, 
it  cjtn  give  the  defendant  Lalla  Soomur 
Chund  no  lien  on  property  which,  before 
ihe  creation  of  the  said  bond,  had  absolutely 
passed  to  the  plaintiff. 

We  reverse  the  decision  of  the  rx>wer 
Court,  and  decree  the  appeal  with  all  costs. 
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The  2 1  St  February  1866. 

Present  : 

TheHon'bleJ.  P •Norman  and  G.  Campbell, 

Judges. 

Witnesses — Power  of  Court  to  refuse   Sum- 
9  monses  for. 

Case  No.  380  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Nuruitum  Mullick,  Principal  Jud- 
der Ameen  0/ Bhaugulpore,  dated  the  lyth 
Augusl  '^^S- 

Gora  Chand  Ghose  and  others  (Plaintiffs), 

Appellants, 

versus 

Raj  Koomar  Doss  and  others  (Defendants), 

Respondents. 

Baboo  Romesh   Chunder  Mitter  for 
Appellants. 

Moonshee   Ameer  Ali  Khan  Bahadoor    and 
Baboo     Unnoda     Pershad    Banerjee    for 
Respondents. 

Although  a  party  to  a  suit  may  not  be  entitled  as  of 
tight  to  ask  for  a  postponement  to  enable  him  to  pro- 
cure the  attendance  of  his  witnesses,  yet,  when  the  trial 
of  the  case  is  delayed,  the  Court  has  no  discretion  to 
ry/^u:k«  an  application  forsummonscs  for  witnesses  at  any 
time  before  the  case  is  tried. 

This  is  a  suit  upon  a  bond.  The  case 
was  originally  appointed  for  final  disposal 
on  the  30th  March  without  any  previous 
settlement  of  issues.  On  the  28ih  of  March, 
the  defendant  filed  a  written  statement,  to- 
tally denying  the  execution  of  the  bond, 
and  entering  into  various  particulars.  On  the 
same  day  the  plaintiff  applied  for  sum- 
monses for  certain  witnesses.  On  the  30th 
March,  the  Principal  Sudder  Ameen  passed 
this  order  :  **  The  case  has  been  appointed 
"  for  final  disposal  on  this  day  ;  and,  although 
**on  account  of  press  of  business  it  cannot 
"be  tried,  still  I  do  not  deem  it  proper  to 
"comply  with  the  application  for  summoning 
"witnesses,  and  the  application  is  refused." 

In  fact,  the  Court  did  not  proceed  to  hear 
the  evidence  till  the  month  of  June  follow- 
ing. The  witnesses  in  attendance  were 
examined  on  various  dates  from  the  21st 
to  the  28th  June,  but  plaintiff's  application 
for  summoning  witnesses  filed  by  him  on 
tlie  28th  March  was  never  complied  with  ; 
nor  was  the  petition  to  .'end  for  certain 
papers  from  the  CoUectoralc  for  the  purpose 
of  testing  the  handwriting  of  certain  wit- 
nesses granted.  The  case,  in  fact,  was  not 
decided  till  the  17th  of  August. 

We  tliink  that  the  Court  was  entirely 
wrong  in  refusing  to  issue  summonses  for 


the  wi messes,  and  also  in  refusing  to  send 
for  the  papers  asked  for.  It  is  quite  clear 
that,  under  Section  149  of  the  Code  of  Civil 
Procedure,  a  party  is  entitled  to  obtain  sum- 
monses for  witnesses  at  any  time  before  the 
case  is  tried,  although  he  may  not  be  entitled 
to  ask  for  a  postponement,  as  of  .right,  to 
enable  him  to  procure  the  attendance  of  his 
witnesses.  The  parties,  and  not  the  Judge, 
may  properly  decide  on  what  evidence  they 
rely  for  the  support  of  their  case,  and  it  is 
not  for  the  Judge  to  exercise  any  discretion 
in  the  matter  by  refusing  to  summon  wit- 
nesses. 

In  the  present  suit,  the  conduct  of  the 
Court  was  particularly  unjustifiable,  as  in 
fact  very  great  and  irregular  delay  seems  to 
have  occurred  in  the  proceedings  of  the 
Court  itself,  so  much  so  that  the  evidence 
of  the  witnesses  in  attendance  was  not  taken 
till  three  months  subsequent  to  the  date 
when  the  plaintiff  applied  for  summonses, 
and  fhe  case  not  decided  till  ?i\Q  months  sub- 
sequent to  that  date. 

The  case  is  remanded  for  re-trial  to  give 
both  parties  an  opportunity  of  summoning 
their  witnesses,  and  producing  the  papers 
necessary  for  the  support  of  their  respective 
cases. 


The  22  nd  February  i86fi. 

Present  : 

The  llon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

Hindoo  Widow— Maintenance. 

Case  No.  3006  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Principal  Sudder  Ameen 
of  CUittagong,  dated  the  4th  August  186^, 
affirming  a  decision  passed  by  the  Sudder 
'  Ameen  of  that  District,  dated  the  igth 
November  1864. 

Bhyrub    Chunder  Ghose  and   another  (De- 
fendants), Appellants, 

versus 

Nubo  Chunder  Gooho  and  others  (Plaintiffs), 
and  others  (Defendants),  Respondents. 

Baboo  Kishen   Succa  Mookerjee  for  Appel- 
lants. 

Baboo  Chunder  Madhub  Ghose  for  Respond- 
ents. 

A  Hindoo  widow's  rirht  to  maintenance  out  of  lands 
which  belonged  to  her  nusband,  and  ha^c^dcvolved  on 
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her  son-,  is  a  purely  personal  right  which  cannot  be  sold 
in  execution  of  a  decree  or  otherwise  transferred. 

It  is  contended  in  this  case  that  the  right 
of  maintenance  which  a  Hindoo  widow  has 
out  of  lands  which  belonged  to  her  husband, 
and  have  devolved  on  her  son,  may  be  sold 
in  execution  of  a  decree  against  her. 

We  know  of  no  authority  to  support  this 
contention,  and  are  of  opinion  that,  although 
the  widow  may  be  entitled  to  maintenance 
out  of  the  lands  in  question,  she  has  no 
'*  right,  title,  or  interest"  in  the  lands  which 
can  be  sold  in  execution  of  the  decree  against 
her.  Her  right  to  maintenance  is  a  purely 
personal  right,  and  cannot  be  transferred  to 
another. 

The  appeal  is  dismissed  with  costs. 


The  26th  February  1866, 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoonalh 

Pundit,  Judges, 

Suit  for  contribution  of  Government  Revenue — 
Butvirara  papers — Principle  of  Distribution — 
Prior  and  subsequeut  purchasers  of  shares. 

Case  No.  2578  of  1864. 

Special  Appeal  from  a  decision  passed  by 
Mr.  H,  B.  Laivford,  Additional  Judge  0/ 
Jessore,  dated  the  nth  July  1864,  re- 
versing a  decision  passed  by  Mr.  J.  Weston, 
Principal  Sudder  Ameen  0/ that  District y 
dated  the  yth  August  1862. 

Poorno  Chunder  Gangooly  and  others  (Plaint- 
iffs), Appellants  y 

versus 

Kishen  Chunder  Ghose  and  others  (Defend- 
ants), Respondents. 

Baboos    Sreenath    Doss    and    Bhuggobutty 
Churn  Ghose  for  Appellants. 

Baboos  Banee  Madhub  Banerjee  and  Unnoda 
Pershad  Banerjee  for  Respondents. 

In  a  suit  for  contribution  of  Government  revenue, 
the  previous  paid  and  reco^^nized  quotas  must  be  taken 
as  the  proper  data  for  distribution  until  a  re|S[^uIar 
Inihvara  is  made  by  the  Collector  and  duly  sanctioned 
under  Regulation  XIX.,  iSt4,  as  between  the  co-sharers 
of  the  original  estate.  Withott  a  legal  but's.ujra,  mere 
priority  of  purchase  of  a  portion  of  the  estate  cannot 
entitle  the  fjurchaser  to  look  to  subsequent  purchasers 
of  the  remainder  for  the  Government  revenue  payable 
for  the  estate  in  excess  of  the  sums  deBned  for  them  by 
their  own  respective  deeds  of  sale. 

In  this  case,  the  plaintiff  sued  to  recover 
from    hii^  ^co-sharers    Government   revenue 


alleged  to  have  been  paid  by  him  in  excess 
of  his  share.  He  had  purchased  some  por- 
tion of  the  estate  from  its  original  proprietor, 
and  in  the  deed  of  sale  ht  was  stated  to  be 
liable  to  pay  as  Government  revenue  a  sura 
mentioned  in  it.  Others  also  subsequently 
purchased  portions  of  the  remaining  proper- 
ty with  specified  liabilities  for  the  several  ' 
shares  of  the  sudder  jumma.  Ultimately 
the  proprietor  mortgaged  under  a  conditional 
sale  the  remaining  portion  of  the  estate  with 
a  specified  liability  for  the  remainder  of  the 
sudder  jumma.  • 

The  mortgaged  property  was  left  with 
the  heir  of  the  original  proprietor  on  proof 
of  the  transaction  being  only  a  conditional 
sale,  and  of  the  debts  being  discharged  from 
the  usufruct.  Meanwhile,  the  rights  and 
interests  of  the  heir  in  the  remaining  pro- 
perty being  sold  in  execution  of  decree 
were  purchased  by  Muddun  Mohun  Roy 
(defendant's  vendor),  and  from  him  passed 
to  the  said  defendant. 

It  appears  that  Tweedie,  one  of  the  earli- 
est purchasers  from  the  original  proprietor, 
applied  for  separation  of  his  lands  by  a  for- 
mal butwara  through  the  Collector,  and 
succeeded  in  getting  his  purchased  lands 
legally  partitioned,  and  so  constituted  into 
a  separate  estate. 

When  the  Collector  thus  fixed  the  share 
of  the  revenue  payable  for  Tweedies  newly- 
separated  estate,  he  did  so  on  the  report  of 
an  Ameen,  and  at  a  sum  considerably  lower 
than  that  stated  in  the  deed  of  sale  under 
wjpch  the  lands  were  originally  purchased 
by  Tweedie. 

The  Collector  did  this  under  the  butwara 
law,  which  provides  that  the  separate  estate 
shall  bear  only  such  portion  of  the  original 
revenue  as  with  reference  to  the  proportion 
of  its  assets  in  land  appears  fair  and  pro- 
per. 

But  this  butivara  at  the  same  time  left 
the  remaining  lands  the  joint  property  of 
the  other  sharers  as  before,  ;*.  ^.,  exclusive  of 
Tweedies  separated  share.  Thus,  the  differ- 
ence between  the  revenue  paid  before  and 
that  made  payable  after  the  butwara  of 
Tweedie's  portion  became,  as  far  as  Govern- 
ment was  concerned,  a  joint  liability  of  the 
holders  of  the  then  remaining  estate. 

The  Ameen,  in  order  to  find  out  the  sum 
of  revenue  properly  payable  by  Tweedie 
for  his  separate  estate,  had  occasion  to  make 
calculations  of  the  assets  of  all  the  shares, 
and  to  distribute  the  sudder  jumma  which 
remained,  in  corresponding  portions  between 
the  remaining  shares.     By  this  distribution, 
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the  share  of  the  Government  revenue  pay- 
able by  the  plaintiff  was  rated  in  this  estimate 
at  the  sum  he  had  .agreed  to  pay  on  that  ac- 
coant  by  his  deed  of  purchase;  further,  a 
large  addition  was  by  it  made  to  the  revenue 
payable  by  Muddun  Mohun,  defendant,  and 
some  refluclion  made  from  the  liabilities  of 
nearly  all  the  other  remaining  shareholders. 
The  plaintiff  in  this  present  action  asks 
for  a  decree  against  his  other  co-sharers  of 
the  joint  mehal  for  the  excess  paid  by  him 
over  and^bove  his  share  from  1261  (which 
is  subsequent  to  the  bulivara)  up  to  1267, 
B.  S.,  and  has  relied  on  the  Imtivara  papers 
to  support  his  claim. 

The  Court  of  first  instance  gave  a  decree 
to  the  plaintiff  against  the  several  defend- 
ants according  to  their  proportionate  amounts 
oijumma  in  the  htilwara  papers. 

Muddun  Mohun,  defendant,  objected  to 
these  buiwara  papers  being  taken  as  the 
proper  data,  inasmuch  as  the  butwara  affected 
only  Tweedie's  separated  estate,  and  had 
not  been  sanctioned  or  adopted  by  any  public 
officer  as  to  the  joint  mehal  of  the  co- 
sharers,  and  therefore  were  not  binding  upon 
any  party  in  any  way.  This  was  the  ground 
of  his  appeal  to  the  Lower  Appellate  Court, 
and  that  Court  admitted  this  objection. 

The  plaintiff  has,  therefore,  appealed  to 
this  Court.  Here,  too,  plaintiff  relies  upon 
these  buiwara  papers.  It  is,  however,  our 
clear  and  decided  opinion  that  the  butwara 
proceedings  were  final  and  binding  only  as 
10  the  separated  and  distinct  estate  of 
Tweedie's  share,  and  the  fixing  of  its  reve- 
nue as  on  that  new  mehal  on  the  rent-roll. 
The  buiwara  papers  are  of  no  further  avail, 
and  in  this  case  are  no  evidence  on  which 
10  give  a  verdict  for  plaintiff.  Indeed,  this, 
as  a  suit  for  contribution,  depends  upon  the 
proof  of  what  each  co-sharer  had  been 
paying  as  Government  revenue,  and  for 
which  each  had  been  considered  by  all 
the  shareholders  to  be  liable  before  the 
incomplete  butwara.  In  other  words,  a 
suit  for  the  adjustment  of  the  liability 
of  the  Government  revenue,  in  excess 
of  these  previous  payments  fixed  by  the 
original  proprietor,  cannot  succeed,  either 
if  stated  to  be  one  under  Section  12 
of  Act  XI.  of  1^59,  or  any  other  revenue 
law,  until  a  regular  butivara  shall  have 
been  made  by  the  Collector,  and  duly  sanc- 
tioned under  Regulation  XIX.  of  1814,  as 
between  the  co-sharers  of  the  old  estate. 
The  liability  of  each  for  Government  revenue 
mu!>t  remain  till  then  as  it  was  before  the 


separation  of  the  share  of  Tweedie  and  its 
creation  into  a  new  mehal. 

Had  we' been  trying  a  case  in  which  we 
had  to  find  what  share  of  the  Government 
revenue  should  for  the  first  time  be  fixed 
for  the  different  shares  by  an  equal  distribu- 
tion of  the  respective  amounts  according  to 
the  respective  assets  of  the  lands  of  each 
share,  the  items  in  the  butivara  papers 
might  have  been  received  as  proof  of  the 
extent  of  the  assets  then  supposed  to  be 
those  of  each  co-sharer.  But  in  a  case,  as 
this  is,  for  contribution,  the  previous  paid 
and  recognised  quotas  must  be  taken  as  the 
proper  data,  and  not  the  incomplete  butivara 
papers. 

The  special  appellant's  pleader  next  pleads 
that  Muddun  Mohun,  defendant,  is  not, 
as  it  were,  a  separate  new  purchaser,  in- 
asmuch as  he  represents  the  original  pro- 
prietor;  and  that,  even  if  Muddun  Mohun 
be  considered  to  be  only  as  others, 
viz,,  an  ordinary  purchaser  from  the 
original  proprietor,  still  the  plaintiff,  as 
having  purchased  previous  to  the  others, 
is  entitled  to  plead  that,  as  between 
him  and  the  original  proprietor,  the  latter, 
and  all  those  who  may  have  separately 
derived  from  him  after  plaintiff,  should  be 
held  jointly  liable  to  plaintiff  on  the  ground 
that  these  subsequent  conveyances  are  not 
binding  upon  plaintiff,  and  should  not  there- 
fore be  considered. 

With  reference  to  this  plea,  we  still 
think  plaintiff's  case  is  bad.  Admitting  that 
by  no  subsequent  act  of  the  plaint- 
iff's vendor  could  plaintiff  be  made  to  pay 
more  as  Government  revenue  than  he  had 
agreed  to  pay  under  his  deed  of  purchase, 
still  he  cannot,  in  our  opinion,  successfully 
contend  that  the  subsequent  sales  by  his 
vendor,  with  allotments  of  certain  shares 
of  the  ilftmaining  Government  revenue,  can- 
not affect  his  case.  We  hold  that 
the  original  proprietor  was  entitled  to  alien- 
ate his  remaining  lands,  and  his  subse* 
quent  acts  are  as  much  binding  upon  the 
plaintiff  as  his  previous  acts  on  plaintiff's 
behalf.  And,  further,  we  hold  that  the  plaint- 
iff's mere  priority  of  purchase  cannot  enable 
him  to  look  to  any  of  the  subsequent  pur- 
chasers to  pay  anything  more  than  the  share 
of  the  revenue  defined  for  them  by  their  own 
respective  deeds  of  sale. 

There  might  have  possibly  been  a  differ- 
ence if  plaintiff's  case  had  been  the  extreme 
one  that,  in  order  to  defraud  plaintiff,  and 
prevent  his  realizing  any  portion  of  the 
money  he  had  paid  for  Governn^fit  revenue 
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over  and  above  his  liability,  parts  of  the 
estate  had  been  fraudulently  conveyed  to 
others  with  such  disproportionate  shares 
of  the  sudder  jumma  that  plaintiff  could 
not  realize  any  sums  found  due  to  him 
from  any  of  the  shareholders  by  the  sale 
of  the  lands  assigned  to  him  or  otherwise. 
But  this  is  not  so,  nor  stated  to  be  so. 
Again,  if  special  appellant  had  proved  that 
the  different  allotments  did  not  make  up 
the  total  sum  of  the  entire  revenue,  there 
might  have  been  more  strength  in  his  case, 
but  neither  is  this  in  plaintiff's  case. 

We  may  further  observe  that  plaintiff's 
pleader's  latest  argument  before  us  now 
is  that  Muddun  Mohun,  defendant,  is  not  a 
purchaser  from  the  proprietor ;  but  this  is,  in 
fact,  incorrect;  and,  even  if  it  were  correct, 
the  case  would  not,  we  think,  be  in  any  wise 
different.  The  plaintiff,  in  fact,  has  no  right 
to  a  joint  decree  against  all  co-sharers,  who 
may  have  acquired  rights  subsequent  to  his 
own  purchase,  so  long  as  they  can  shozv 
what  portion  of  the  revenue  was  fixed  as  the 
defined  quotas  by  their  respective  purchases, 
and  that  they  have  been  paying  such  quotas 
^ince  as  their  recognised  respective  liabili- 
ties. Thus,  plaintiff  cannot  ask  for  a  decree 
for  his  entire  demand,  either  singly  or  jointly 
with  the  subsequent  purchaser  against  the 
original  proprietor,  on  the  ground  that  he  (the 
plaintiff)  .is  not  affected  by  the  subsequent 
proceedings  of  his  vendor. 

Further,  plaintiff  did  not  appeal  against 
the  order  of  the  first  Court,  which  did  not 
give  him  a  joint  decree ;  he  cannot,  there- 
fore, now  raise  that  question. 

As  regards  the  difference  between  the  sum 
that  was  formerlv  payable  bv  Tweed  ie 
before  his  sanctioned  butwara,  and  that 
far  lesser  sum  fixed  as  the  Government 
revenue  of  his  separated  new  estate,  it  is 
clear  that  4his  difference  must  be  «rateably 
distributed  over  all  the  shareholders  of  the 
remaining  y<?/>//  estate,  including  the  plaint- 
iff, in  proportion  to  their  former  fixed, 
defined,  and  acccepted  liabilities. 

If,  in  order  to  protect  his  interests  in  the 
joint  estate,  the  defendant  has  been  compell- 
ed to  pay  more  than  he  is  in  the  above  view 
legally  bound  to  pay,  he  may  have  a  right  to 
sue  others  for  a  contribution,  and  to  have  a 
decree  against  those  who  may  not  have  paid 
their  due  according  to  the  former  arrange- 
ments between  themselves ;  but  no  decree 
could  pass  on  the  basis  of  the  incomplete 
butwara  proceedings  of  the  joint  estate. 

Muddun  Mohun  alone  appealed  to  the 
Lower  Apjfcllate  Court,  and    succeeded  in 


establishing  that  he  had  paid  what  he  had 
originally  to  pay  by  the  deed  of  conditional 
sale  and  purchase,  as  w^l  as  his  propor- 
tionate share  0/  the  difference  imposed 
upon  the^  joint  estate  by  the  separation  of 
Mr.  Tweedie  s  share.  The  Judge  below 
has  made  an  immaterial  mistake  by  •verlook- 
ing  the  propriety  of  the  payment  of  this 
additional  imposition  by  all  the  proprietors 
of  the  joint  estate,  and  it  is  owing  to  this 
that  the  40  rupees  paid  by  the  defendant, 
Muddun  Mohun,  have  been  considered  by 
the  Judge  to  represent  in  Co.'s  rupees  the 
35  rupees  and  a  fraction  mentioned  in  the 
defendant's  deed.  But  the  fact  is  that  that 
sum  has  merely  (for  the  sake  of  squaring  the 
calculation)  been  assumed  to  be  in  sicca 
rupees.  The  35  rupees  and  odd  annas  were, 
however,  Co.'s  rupees,  and  this  sum  really 
became  40  rupees,  owing  to  the  addition  of 
the  proportional  share  of  the  further  sum 
to  be  assessed,  after  the  separation  of  the 
share  of  Tweedie  into  a  new  estate  on 
a  diminished  jumma  in  respect  to  his  pre- 
viously allotted  quota  of  jumma  under  his 
purchase. 

Thus,  the  Judge  was  quite  right  in  our 
opinion  in  holding  that,  as  this  defendant 
had  paid  all  he  had  to  pay  under  his  liabi- 
lity defined  under  his  purchase,  he  was  not 
liable  to  pay  anything  to  the  plaintiff, 
even  if  the  latter  had  paid  Government 
revenue  to  a  larger  amount  than  what  he 
was  bound  to  pay. 

We  cannot  remand  this  case,  as  the  Lower 
Appellate  Court  in  this  case  could  only  try 
matters  arising  out  of  the  appeal  of  Muddun 
Mohun  {vide  decision  of  the  late  Sudder 
Court,  dated  22nd  April  1857,  in  the  case 
260  of  1856,  reported  in  pages  649,  650). 
Lender  these  precedents,  it  would  be  illegal 
for  the  Lower  Appellate  Court  to  try  the 
liabiliiies  of  the  other  defendants  as  to 
which  the  special  appellant  had  not  appeal- 
ed. Further,  this  Court  here  cannot  try  the 
liabilities  of  the  other  defendants  as  we  can- 
not come  to  findings  of  facts  in  special 
appeal ;  and,  even  if  a  finding  of  facts  by  us 
were  not  involved,  it  is  clear  that  this  ap- 
peal is  against  the  decision  of  the  Lower 
Appellate  Court  passed  only  against  the 
defendant,  Muddun  Mohun,  and  the  mere 
fact  of  the  other  defendants  being  respond- 
ents in  special  appeal  here  will  not  alter 
their  real  position,  i.  <f.,  as  parties  in  respect 
to  whom -there  was  in  fact  no  appeal. 

Under  all  these  circumstances,  we  dismiss 
this  special  appeal  with  costs. 
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The  24th  February  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judi^es. 

Money-decree  (Procedure  by  holder  of— Against 
bona  fide  possessor). 

Case  No.  2743  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tirhoot,  dated  the  30th 
June  1 86s,  affirming  a  decision  passed 
bv  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  s^th  July  1864, 

Shaikh  Mowla  Buksh  ( Piaintitf  j,  Appellant, 

versus 

Bhyrab  Doss  and  others  (Defendants), 
Respondents. 

Mr.  R.  E.  Twidale  for  Appellant. 

Baboo  Kalee  Kishen  Sein  for  Respondents. 

A  party,  who  contents  himself  with  a  money-decree, 
must  proceed  hv  a  regular  action  to  establish  his  right 
before  he  can  clisturb  the  possession  of  a  third  patty, 
vho  holds  possession  under  a  bon*ifide  title. 

We  think  that  the  Judge's* view  of  the 
law  in  this  case  is  incorrect.  • 

The  Judge  stales :  "  It  is  urged  that  the 
**late  Sudder  Court,  in  the  case  of  the  22  nd 
"  May  1862,  ruled  that,  when  a  parly  to  whom 
"property  was  thus  pledged  contented  him- 
"self  with  a  decree  for  money,  and  did  not 
**pray  that  his  decree  should  be  satisfied 
*'frofn  the  pledged  property,  he  must  be 
**  held  to  have  waived  his  lien.  This  deci- 
**sion,  however,  is  not  that  of  a  Full  Bench, 
"and  the  High  Court  has  subsequently 
"  ruled  othencise.' 

Bui  the  Judge  here  quotes  generally  and 
not  specifically  the  precedents  on  which  he 
relies  as  overruling  that  specifically  cited 
against  his  view. 

We  have  now  to  refer  him  to  the  Full 
Bench  decision,  dated  14th  December  1864 
(i  Weekly  Reporter,  p.  315),  and  requeslhim 
ID  follow  that  decision. 

This  case  must  be  remanded,  in  order  that 
it  may  be  re-decided  on  the  principle  of  the 
decision  above  cited,  viz.,  that  a  party  who 
contents  himself  with  a  monev- decree  must 
proceed  by  a  regular  action  for  the  cstablish- 
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ment  of  his  right,  before  he  can  disturb  the 
possession  of  a  third  party,  who  holds  posses- 
sion under  a  bond  fide  title. 
Remand  accordingly. 


The  26th  February  1866. 
Present : 

The  Hon'ble H.V.  Bayley  and  Shumbhoonath 

Pundit,  Judges, 

Limitation  Sixty  years — Suit  by  Government 
to  establish  title  to  Julkur— Onus  proband! 
(When  limitation  is  pleaded). 

Case  No.  350  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
Mr.    S.    DaCosta,    Officiating    Principal 
Sudder   Ameen   of  Rungpore,   dated  the 
•  24th  August  186^. 

The  Collector  of  Rungpore,  on  behalf  of 
Government  (Plaintiff),  Appellant, 

versus 

Prosunno  Coomar  Tagore  (Defendant), 

Respondent. 

Baboo  Kishen  Kishore  Ghose  for  Appellant. 

Mr.  G.  C.  Paul  and  Baboos  Sreenath  Doss, 
Divartianath  Mitter,  and  Kishen  Dyal  Roy 
for  Respondent. 

A  suit  l>y  Government  to  establish  its  rig'ht  and 
title  to  a  jiilknr  is  barred  by  limitation  under  Section  2, 
Regulation  II.,  1S05,  it  brought  after  the  expiration  of 
Co  years  after  adverse  po^^session  against  Government. 

The  onus  is  on  a  plaintifF  to  remove  the  bar  of  limit- 
ation pleaded  by  a  defendant,  by  showing  that  he  (the 
plaintiff)  liad  possession  within  the  period  prescribed  by 
law. 


The  previous  litigation  in  this  case  is 
fully  set  forth  in  the  paper  book  with  the 
record  in  this  case. 

The  Government,  considering  itself  enti- 
tledI*to  the  julkur  of  large  navigable  rivers, 
recently  took  possession  summarily  by  its 
Revenue  Ofticers  of  the  julAur  of  the  defend- 
ants, liaboo  Prosunno  Coomar  Tagore  and 
others,  in  the  Brahmapootra,  Konie,  and 
other  rivers,  before  i860.  The  parties 
thus  ejected  sued  on  the  7th  July  i860  for 
recovery  of  possession,  on  the  ground  that 
they  could  not  legally  be  summarily  ejected 
from  [he\v  Julkur,  and  that  the  yi^^'wr  could 
not  pass  from  their  hgal  possession  into  the 
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hands  of  Government  without  a  decree  of 
Court  in  favor  of  Government  after  a  regu- 
lar suit  for  the  establishment  of  its  right 
and  title.  These  suits  of  the  present  de- 
fendants (then  plaintiffs)  were  successful 
{vide  decisions  of  this  Court,  23rd  September 
1863,  9th  February  1864,  and  27th  May 
1864).  The  consequence  is  that  the  Go- 
vernment has  now  brought  a  regular  suit  to 
establish  its  right  and  title  to  the  julkur  in 
dispute,  and  to  have  possession  thereof 
decreed  to  it.  This  suit  the  Principal  Sud- 
der  Ameen  has  dismissed.  He  has  held  as 
follows,  viz, :  "That  the  settlement-papers  ex- 
"  hibited  by  plaintiff,  viz.,  the  kubooleut 
*'  (copy  Xo.  4)  and  ivasil-bakee  papers  (Nos. 
"  I  and  2)  show  that  the  julkur  of  the 
"  river  Braiimapootra  alias  Konie  Nuddee  is 
"not  included  in  the  settlement  of  Pergun- 
"nah  Pathadahs  and  its  kisinul ;  while 
"the  defendant  having  failed  to  file  any 
"  settlement-paper  to  show  the  alfirniative, 
"  it  is  definitely  proved  that  this  julkur  is 
"  not  in  fact  included  in  the  settlement  of 
"the  said  Pergunnah.  But  I  opine  that 
"this  circumstance  will  not  in  the  first  place 
"  tend  to  dispossess  the  defendant  when  he 
^^  has  had  possession  for  more  than  sixty 
*'yearsr  The  Principal  Sudder  "Ameen 
then  records :  "  Now,  it  is  seen  that  the 
"defendant's  numerous  documentary  and 
"oral  evidence  clearly  and  satisfactorily 
"prove  the  defendant's  possession  and  en- 
^*joyment  of  the  jishery  for  the  past  sixty 
*' years  and  more.  The  plaint i/J'  has  no 
**  evidence  to  show  the  possession  of  Go- 
"  vernment  for  any  period.  Had  Govern- 
"  ment  had  possession,  the  plaintijf  would 
"  have  been  able  to  produce  leases  or  kuboo- 
^^  leuts  of  parties  to  whom  the  ijara  of  the 
^'julkur  might  have  been  given  from  time 
"  to  time,  and  would  have  cited  these  lessees 
"as  witnesses  to  produce  their  pottlihs  and 
"receipts  given  them  on  payments  of  rents." 
The  Principal  Sudder  Ameen  next  states  : 
"The  verbal  arguments  just  now  advanced 
"by  the  Government  pleader  tend  to  show 
"  that  the  Government  never  had  possession 
"  of  the  fishery  within  the  past  sixty  years, 
"  but  that  the  defendant's  and  his  ancestors 
"  long-continued  possession  during  that  term 
"would  oblige  Government  to  lease  the 
"fishery  to  defendant.  All  the  above  I 
"consider  fully  adequate  to  establish  the 
"defendant's  right  of  occupancy  under  the 
"above  law,  and  justice  and  equity,  and  in 
"disqualification  of  the  plaintiff's  claim. 
^^  which  is  at  once  barred  by  the  f.aw  r.f^ 
**  Limitati^f%,"  '    I 


Lastly,  the  Principal  Sudder  Ameen 
states:  "The  right  of  (jovernment  to 
"  assess  the  julkur  in  guestion,  and  the 
**  rate  of  rent  to  which  Government  may  , 
•'be  entitled,  are  irrelevant  matters  in  this 
''suit,  and  cannot,  therefore,  be  dispos- 
"ed  of  here;  they  can  onlv  be  •decided 
"in  distinct  suits  brought  under  the  law, 
"10  wit,  Regulation  11.,  1819,  Section  30.  or 
"Section  28,  Act  X.  of  1859,  as  the  case 
"  may  be,  and  under  the  spirit  and  meaning 
"of  Section  13,  Act  X.  of  1859." 

The  Government  appeals  from  ^his  deci- 
sion, urging — 

I.  That  the  suit  is  not  barred  bv  the  Law 
of  Limitation,  as  the  cause  of  action  onlv 
arose  on  the  6th  July  i860,  when  the  de- 
fendant first  sued  Government,  after  Govern- 
ment had  summarily  ejected  defendant. 
Further,  that  the  earliest  documents  evidenc- 
ing defendant's  possession  are  the  quinquen- 
nial registers  of  12 12  and  1227  B.S. 

II.  That  the  Principal  Sudder  Ameen 
has  found  as  a  fact  on  evidence,  which  is  in 
no  way  rebutted,  that  the  julkur  in  suit 
formed  no  part  of  the  assets  of  the  Permanent 
Settlement  of  plaintiff's  estate. 

III.  That  the  Principal  Sudder,  Ameen 
is  wrong  in  referring  the  Government  to  a 
remedy  under  Regulation  II.  of  1S19,  and 
under  other  laws,  as  there  mav  be  no 
remedy  under  those  law^. 

After  hearing  most  fully  the  Counsel  for 
apj)ellant,  we  are  clearly  of  opinion  that 
the  appellant  (the  Government)  is  barred 
by  the  Law  of  Limitation  contained  in  Section 
2  of  Regulation  J  I.  of  1805.  ^Vhen  Govern- 
ment as  plaintiff  brought  this  suit,  defend- 
ant pleaded  that  plaintiff  was  barred  by  the 
law  cited.  That  law  gives  Government, 
as  representing  the  rights  of  the  Sovereign, 
a  period  of  sixty  years  within  which  to 
sue  for  its  rights  to  public  revenue,  such,  for 
instance,  as  these  are  said  to  be.  The  law 
gives  no  extension  of  that  period  of  sixty 
years.  It  allows  no  exception  so  as  to  fix 
the  period  as  that  when  first  the  attention 
of  Government  might  be  called  to  its  rights. 
Xeithcr  that  law  nor  any  other  laws  provide 
remedies  for  the  Government  or  others 
who  sleep  over  or  do  not  give  their  atten- 
tion to  their  own  rights  in  due  time,  nor  does 
it  fix  limitation  from  the  dale  of  a  suit  bv  a 
party  considering  himself  illegally  ejected 
by  Government  from  long  previous  posses- 
sion. 

It  is  admitted  that  Government  is  not 
in  a  position  to  prove  its  own  possession, 
before  it  recently  summarily  ejected  defend- 
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ants.  It  is  pressed  upon  us  that  it  is  for 
defendant  to  prove  that  he  has  been  in  ad- 
verse possession  for  60  years  before  he  can 
sncceed  in  his  p^a  of  the  plaintiff  being 
barred  by  limitation.  We  do  not  concur 
in  this  view.  When  a  defendant  pleads 
in  bar  l|j|at  plaintiff  cannot  be  heard  in  a 
•  Court  under  the  Law  of  Limitation,  because 
plaintiff  has  not  been  in  possession  within 
the  period  prescribed  by  law,  it  is  for  plaint- 
iff to  remove  that  bar  by  showing  possession 
wiihin  such  period  as  the  law  prescribes. 
The  Government  in  this  case  does  not  show 
or  attempt  to   show   its   possession   in   this 

Baboo  Kishen  Kishore  Ghose  has,  it  is 
true,  pressed  upon  us  that  the  cause  of  ac- 
tion arose  only  on  the  6th  July  i860,  when 
defendants,  after  their  summary  ejectment, 
first  sued  Government.  But  we  think  that 
if  we  were  to  admit  such  a  plea,  it  would  be 
equivalent  to  holding  that  the  plea  of  limita- 
tion might  always  be  successfully  pleaded  by 
a  party  committing  an  act  of  illegal  eject- 
ment, and  then  pleading  that  it  is  only  when 
such  illegally  ejected  party  sues  for  his  re- 
medy for  the  loss  of  his  long  previous  pos- 
session, that  the  cause  of  action  arises,  and 
that  all  previous  adverse  possession  of  a 
defendant  oujjht  to  go  for  nothing  ;  and  we 
are  not  prepared  to  hold  this  at  all. 

This  suit  then,  having  been  brought  too 
late,  m.,  beyond  sixty  years  after  adverse 
possession  against  Government  by  defendants, 
is  barred  by  the  Law  of  Limitation. 

In  this  view  we  are  not  perhaps  called  upon 
to  go  further  or  to  record  our  opinion  upon 
the  plea  urged  upon  us  by  the  Government 
pleader  that  no  documents  before  12 12  B.  S. 
showed  defendants*  possession. 

The  Government  pleader  was  more  than 
once  invited  to  read  the  documents  of  date 
anterior  to  1212  B.  S.,  but  he  did  not  do  so. 
We,  however,  notwithstanding  this,  and  in 
order  not  to  leave  his  plea  unanswered,  have 
considered  those  papers,  and  we  think  they 
quite  sufficiently  indicate  i\\Q  julkur  in  suit 
(as  contended  for  by  defendant  in  paras.  IIL 
and  IV.  of  his  cross-appeal)  to  have  been 
in  defendants*  possession  more  than  sixty 
years  before  their  illegal  ejectment  by 
Government. 

Thus,  looking  to  the  rule  of  law  that  it  is 
on  plaintiff  to  remove  the  bar  of  limitaiion 
pleaded  by  a  defendant  by  showing  that  such 
plainiiff  has  had  possession  within  the  period 
prescribed  by  law,  and  holding  on  the  whole 
evidence  that  there  has  been  shown  no  such 
possession    in   Government  for  sixty  years 


before  this  litigation,  as  required  by  Regula- 
tion IL  of  1805  in  cases  like  this,  and  consi- 
dering further  that  defendant  has  shown  his 
possession  from  before  the  Permanent  Settle- 
ment, that  is,  for  more  than  sixty  years,  till 
recently  illegally  ejected  by  Government,  we 
record  our  judgment  on  this  appeal,  that  the 
conclusion  come  to  by  the  Principal  Sudder 
Ameen,  viz.,  that  pl-.iintiff  is  barred  by  limita- 
tion, is  a  correct  conclusion. 

We  do  not,  however,  give  our  concurrence 
to  any  other  opinions  or  views  stated  in 
other  parts  of  the  Principal  Sudder  Ameen's 
judgment,  as  it  is  not  necessary  to  consider 
them  under  the  circumstances  above  stated. 

This  appeal  of  the  plaintiff  is,  therefore, 
dismissed  with  costs. 


The  26th  February  1866. 

Present  : 

The  Ilon'ble  H.  V.  Bay  ley  and  Shumbhoo- 
nath  Pundit,  Judges. 

Sale  of  fraction  of  share  of  Estate— Rights  of 
Purchasers— Reservation  of  favorable  rates 
to  proprietors— Jurisdiction  (of  Civil  Court)— 
Right  to  possession. 

Case  No.  2745  of  1865. 

Special  Appeal  from  a  decisioti  passed  by  Mr.  E. 
G.  Birch,  Judge  of  Shaliabnd,  dated  the  i^th 
August  186$,  affirming  a  decision  of  Moulvy 
Irradut  AH  Khan,  Principal  Sudder  Ameen 
of  that  District,  dated  the  2Jst  February 
1865. 

Chytun  Singh  and  others  (Defendants), 

Appellants^ 

versus 

Kayessur  Koonwur  (Plaintiff)  and  others 
(Defendants).  Respondents. 

Bahoos  Unnoda  Pershad  Banerjee  and  Chun- 
der  Madhuh  Ghose  for  Appellants. 

Mr.  H.  C.  Marinden  and  Bahoos  Juggada- 
nund  Mookerjee,  Kalee  Mohun  Doss,  and 
Bhowanee  Churn  Dutt  for  Respondents. 

In  the  absence  of  any  reservation  or  restriction,  the 
purchaser  of  a  fraction  of  a  share  of  an  estate  acquires 
by  his  sale  an  undoubted  x\^\\\,  cither  to  cultivate  a  pro- 
portionate share  of  the  lands  cultivated  by  his  ven- 
dor*? on  the  same  conditions  as  to  favorable  rents  as 
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those  under  which  they  as  proprietors  cultivated  it,  or     be  found  alreadv  leased  OUt,  and  nol  ODCn  tO 
to  claim  his  share  of  the  rents  of  these  lands  just  as  he     „„«u  t^^^.^^^^*  "  'ru«^«f««o.    ^r\.^^  .u^  ««>^^-^i 

would  from  any  ryot  of  the  estate,  but  without  any  <  such  irealment.    Therefore,  when  the  special 
other  sum  as  mesne-profits.  ^    |  appellant   sold,   he   might   have   inserted   a 

A  claim  to  obtain  a  declaration  of  title  to  a  share  of    condiuon   in   the    deed    of  sale    tO    limit   the 
the  proper  assessment  of  such  fraction  is  a  claim  to  a      -^uio  ^f  »is^  ,^.,..«u«««^  ,.rv  ««  *^  *.^,,f*;^»   u;«« 

ri^ht  to  possession,  and  is  only  cognizable  by  a  Civil    ^'S^^^  of  the  purchaser  SO  as  lo  restrict  him 
Court..  from   receiving  for  these  lands,  even  from 

ihem  (his  own  vendors),  no  more  •than  the 
The  special  appellants,  proprietors  of  12  '  fractional  share  of  the  rent  of  one  rupee  per 


annas  of  an  estate,  sold  a  fraction  (2^ 
annas)  of  their  property  to  the  special  re- 
spondent. 

Before  the  sale,  these  vendors  as  well  as 
the  holders  of  the  4  annas  respectively  cul- 
tivated themselves  certain  lands  in  different 
parcels,  for  which,  in  their  mutual  accounts, 
they  allowed  to  each  other  one  rupee  per 
beegah  as  rent. 

This  right,  the  special  appellants  admit, 
they  enjoyed  in  virtue  of  their  proprietar}' 
right. 

By  the  sale  to  the  special  respondent, 
he  acquired  an  undoubted  right,  either  to 
cultivate  a  proportionate  share  of  the  lands 
cultivated  by  his  vendors  on  the  same  condi- 
tion that  they   cultivated    it,   or,  if  it  were 


beegah.  But  he  did  not  do  so,  and  yet  he 
asks  us  to  treat  the  transaction  just  as  if  there 
were  such  a  definite  condition.  Therefore, 
as  the  sale  to  defendant,  respondent,  has  been 
made  without  any  such  reser\^tion,  the 
fractional  shares  of  the  special  rights  hive 
also  passed  to  the  purchaser,  and  he  can 
legally  claim  to  exercise  his  right  in  any  one 
of  the  two  forms  mentioned  above. 

We  hold,  however,  that  the  plaintiff  has 
no  right  to  receive  from  his  vendor  propor- 
tionate mesne-profits  according  to  any  calcu- 
lation of  what  the  special  appellants  may 
have  realized  by  their  cultivation.  He  is 
only  entitled  to  his  share  of  the  proper  rents 
of  the  lands  according  to  the  prevailing  rates. 
The  claim  of  the  special  respondent,  being 


more  convenient  for  all  parties,  to  claim  his    one  which  could  not  be  tried  by  a  Revenue 
share  of  the  rents  of  these  lands  just  as  he  |  Court,  was  rightly  brought  in  a  Civil  Court, 


would  from  anv  other  ryot  of  the  estate. 

His   present  action   is  in  reality   for   the 
latter   right.     The   defendants  contend   that 


and  the  possession  he  asked  in  this  suit  was 
in  fact  merelv  a  claim  to  obtain  a  declaration 
of  his  title  to  his  share  of  the  proper  assess- 


he  can  receive  from  them  only  his  share  of  |  ment  of  these  lands,  and  in  such  form  a  right 
the  rents  at  one  rupee  per  beegah.  of  possession. 

This  would  have  been  a  good  defence  if  We  accordingly  dismiss  the  special  appeal 
the  respondent  had  purchased  any  share  of  j  of  the  appellants  with  costs,  but  modify  the 
the  estate  from  the  proprietors  of  the  re-  I  order  of  the  Lower  Appellate  Court  so  far  as 
maining  4  annas  as  to  whom  arrangements  .  to  limit  the  claim  of  the  plaintiff  to  his  share 
to  that  effept  had  been  mutually  come  to,  '  of  the  fair  and  equitable  rents  of  the  lands 
just  as  it  would  be  a  good  answer  against  in  dispute,  and  10  declare  that  he  is  not 
the  special  respondent  by  the  holders  of  the  ,  entitled  to  any  other  sum  as  mesne-profits. 
said  4  annas  with  regard  to  those  lands  I  The  rents  due  for  the  period  now  sued  for 
which  were  cultivated  by  them.  '  are  to  be  fixed  in  execution  of  decree,  and 

But  we  are  clearly  of  opinion  that  the  :  may  for  the  future  be  demanded  in  a  Revc- 
plaintiff  is  not  entitled  to  claim  fo»  himself :  ntie  Court  as  in  ordinary  rents  between  land- 
a   separate   allotment    of   lands   out   of   the  1  lord  and  tenant. 

estate  sold  to  defendants  for  his  own  cultiva-  |  

tion.     If  the  principle  of  such  an  allotment  1  a-i_         1-  i.- 

were  admitted,  the  extent  to  which  it  might '  ^^^  ^7th  February  1866. 

be  legitimately  carried  would  be  that  there  Present  : 

must   be   an   entire    distribtition   under  the  ;  The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 

several  sales  by  the  different  proprietors  (and  :^Iacpherson,  7ut/^es. 

even  by  subseqtient  purchasers  from  them*  ,^.J^,.^.^Z 

of  fractional    shares   out  of  their  respective  ,  Construction  of  Deed  of  Gift-Putra  poutradi- 

vf,  ^  ri,j^  Angroja  oantan — vvidow. 

portions)  of  the  greatest  part  of  the  lands  of  ^       v 

the  estate  to  these  several  proprietors  at  a  Case  No.  3427  of  1865. 

rate  of  one  rupee  per  beegah:  thus  almost    S/^ecial  Appeal  from  a  decision  passed  by  the 
obliterating  the  real  and  substantial  proprie-        J^^dge  of  Xiidnapore,  dated  the  ^oth  Augtisi 


tary  rights  of  those  who  purchased  such 
rights.  Nor  is  any  such  scheme  practicable, 
as  the  laD(iS  of  the  estate  ordinarily  a're  -to 


r86i^,  affirming  a  decision  passed  by  the  PrtTt- 
cipnl  S udder  Ameen  of  that  District^  dated 
jtst  May  1865, 
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Bugola  Moyee  (Defendant), 
Appellant^ 


versus 


Bhowanee  Churn  Paul  (Plaintiff),  Respond- 


ent. 


Bahoos     Unnoda     Per  shad    Banerjee     and 
Bhowanee  Churn  Dull  for  Appellant. 

Baboos  ¥pprokash   Chunder  Mookerjee  and 
Hem  Chunder  Banerjee  for  Respondent. 

Construction  of  a  deed  of  gift  of  a  share  of  a  village 
created  in  favor  of  a  nephew  and  his  sons  and  grand- 
sons, the  terms  used  being  not  only  ** pittra  poutradV^ 
but  ** anguja  santan.^ '  He LD  that  the  language  of  the 
deed  was  very  special,  and  limited  the  gift  to  issue  male 
of  the  donee,  and  did  not  include  his  widow  as  his  heir 
on  failure  of  male  issue. 

Seion-Karr,  J. — In  this  case,  both  the 
Lower  Courts  have  come  to  the  same  conclu- 
sion as  to  the  interpretation  of  a  deed  of  gift 
of  a  share  in  a  certain  village  created  by  the 
plaintiff  in  favor  of  Gobmd  Mohun,  [^e 
sister's  son  of  the  donor,  plaintiff. 

The  deed  recites  that  the  nephew  of  the 
donor  had  been  long  living  in  his  family, 
and  that  it  was  imperative  on  the  donor  to 
make  some  provision  for  his  maintenance. 
In  consequence,  the  village  in  question  was 
made  over  to  Gobind  Mohun  and  to  his  heirs 
for  ever. 

Gobind  Mohun  has  lately  demised  without 
heirs  male,  and  the  object  of  the  present  suit 
is  to  recover  the  village  in  question,  which 
is  a  tatook  paying  revenue  to  Government, 
from  the  widow. 

Both  Courts  have  in  effect  decided  that 
the  gift  is  void  by  failure  of  heirs ;  that  the 
widow  has  no  title  to  succeed ;  and  that  the 
village  reverts  to  the  plaintiff.  The  first 
Court  finds  in  addition  that  the  i;itt  is 
annulled  by  failure  to  observe  the  conditions 
prescribed. 

li  is  necessary  to  scan  closely  the  wording 
and  intent-of  the  deed. 

The  deed  says :  "  Do  you  pay  the  Govern- 
"meni  revenue,  and  continue  to  enjoy  the 
**  remainder  in  the  succession  of  your  sons 
*'and  grandsons  (putra  poutradi  krame). 
"  The  only  condition  imposed  on  you  is  this, 
•*that  you  and  the  sons  born  of  your  body 
"'{ango/a  san/an),  and  their  sons  and  sons* 
**  sons,  shall  continue  to  reside  in  this  my  own 


"  village.  No  other  person  (pa/ra)  shall  en- 
"  joy  the  same.  Vou  must  never  alienate  this 
"village  with  the  desire  and  object  of  living 
**  anywhere  else." 

A  further  condition  is  imposed  a  little 
below  where  the  donor  requires  a  yearly 
sum  of  6  rupees  to  be  paid  to  him  by  the 
donee  for  the  expenses  of  the  Pooja  ;  in  de- 
fault of  payment,  the  sum  due  was  to  be 
realized  by  legal  process. 

The  (luestiou  for  consideration  is,  first, 
whether  the  above  gift  includes  the  widow  as 
heir  of  her  husband,  the  donee,  or  whether 
it  is  open  to  the  donor  to  resume  the  village 
on  the  death  of  his  nephew  without  sons,  and 
to  deprive  the  widow  of  the  same. 

The  pleader  for  the  widow,  special  appel- 
lant, argues  that  the  words  "^^ putra  poutradi'* 
&c.,  and  *'angoja  santan'  are  not  meant  to 
exclude  the  widow  who,  under  Hindoo  Law, 
would  succeed  to  a  life-interest  in  her  hus- 
band's estate,  and  that  this  construction  would 
prevail  in  regard  to  wills,  deeds  of  gift,  and 
other  documents  wherever  similar  expressions 
are  used.  He  also  urges  that  the  conditions 
of  the  deed  have  not  in  reality  been  violated, 
and  that  the  widow  is  competent  to  fulfil 
them  equally  with  sons  born  of  the  body. 

The  pleader  for  the  plaintiff,  respondent, 
dwells,  on  the  other  hand,  on  the  expressed 
intention  of  the  donor  and  on  his  distinct 
limitation,  over  and  above  the  words  putra 
poutradi,  &c.,  ot  the  gift  to  the  male  issue  of 
the  body,  which  issue  has  failed. 

On  the  whole,  I  am  of  opinion  that  the 
Lower  Courts  have,  in  this  instance,  decided 
correctly.  The  words  *'  angoja  santan " 
ought  to  be  construed  literally,  and  should 
limit  the  gift  to  issue  male  of  the  donee. 
In  this  view  of  the  case,  there  is  no  cause 
for  interference,  and  no  need  to  enter  into 
quest iJhs  decided  by  the  first  Court,  but  not 
by  the  JuJge,  as  to  the  observance  or  non- 
observance  of  the  stipulations. 

The  appeal  ought  to  be  dismissed  with 
costs. 

Macphcrson,  J. — I  concur  in  thinking 
that  this  appeal  ought  to  be  dismissed  with 
costs.  1  rest  my  judgment  entirely  on 
the  very  special  nature  of  the  language 
used  in  the  deed  of  gift,  which,  in  the 
opinion  of  my  learned  colleague,  as  well 
as  of  both  the  Lower  Courts,  is  inconsistent 
with  the  idea  that  the  donor  intended  that 
the  {)roperty  should  ever  go  to  a  female. 
The  expressions  used  are  very  unusuil  and 
exceptional.  •  • 
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The  27lh  February  1866. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  G.  Campbell, 

Judges. 

Trustee— Alienations  by— Limitation— Title  of 

Purchasers. 

Special  Appeals  from  a  decision  passed  by 
Mr,  W.  Ainslie,  Judge  of  Patna,  dated 
the  20th  July  186^,  modifying  a  decision 
passed  by  Moulvie  Sukhaivut  Hossein 
Khan,  Principal  Sudder  Ameen  of  that 
District,  dated  the  jrst  December  iS6^. 

Case  No.  2688  of  1865. 

Luteefun    and    others  f Defendants),   Appel- 
lants, 

versus 

Bego  Jan  and  others  (Plaintiffs),  Respond- 
ents. 

Baboo  Kishen  Succa  Mookcrjee  for 
Appellants. 

Mr,  C,  Gregory  for  Respondents 

Case  No.  2830  of  1865. 

Bego  Jan  and  others  (Plaintiffs),  Appellants, 

7'ersus 

Svud  Cherasr  AH  alias  Svud  Tan  and  others 

(Defendants),  Respondents, 
Messrs.  R,  E,  Tividale  and  C.  Gregory  for 

Appellants. 

Moonshee     Ameer     Ali     Khan      Bahadonr, 
Baboos   Kishen  Kishore   Ghnse,    Chunder 
Madhab     Ghose,     Unnoda     Pershad    Ba- 
nerjee,    and    Roopnath    Banerjce  for   Re- 
spondents. 

A  suit  broug^ht  by  cesfui-que  trust  to  set  aside,  as 
fraudulent,  certain  alienations  made  by  the  trustee, 
was  dismissed  by  the  I^wer  Appellate  ("ourt  as  barred 
by  limitatiDn,  merely  on  the  gfround  that  more  than 
12  years  had,  at  the  c<nnmcncemcnt  of  the  suit,  elapsed 
since  the  execution  of  such  deeds  of  alienations.  Held 
(1 )  that  this  was  not  sirfficicnt,  and  thafthe  Coilfrt  should 
have  tried  whether  the  purchasers  were  cognizant,  at  the 
time  of  their  purchase,  of  a  subsistingf  trust  affcctinsj 
the  propertv ;  for,  if  so,  they  would  have  taken  in 
subject  to  the  trust,  and  would  stand  in  the  shoes  of 
the  orig'inal  trustee,  and  would  not  be  hou»'-i\de  pur- 
chasers from  trustees  entitled  to  the  benefit  of  the  I-aw 
of  Limitation;  (2)  that,  if  the  trustee  had  power  to 
make  valid  grants,  the  prantees  would  have  a  perfectly 
good  title,  ii  they  took  lor  valuable  con-:idi'ration  with- 
out notice  of  the  trust. 

These  are  cross-appeals,  arising  out  of  the 
same  suit. 

The  admitted  facts  of  the  case  are,  in  the 
words  of  the  Lower  Appellate  Court,  as 
follow : — 

**  On  the  9th  January  1837,  Khajah  Mehn- 
"  dee  Ali  Jan  made  a  Will  by  which  he  set 
"aside  ong-jhird  of  the  income  of  his  entire 


"estate  tor  religious  purposes,  and  left  the 
"remaining  two-thirds  to  his  daughter  Ah- 
"  mudee  Begum,  and  the  children  of  his  son 
"  Moostufa  Buksh,  in  the  jfroporiion  of  Iwo- 
"  thirds  to  the  former,  and  one-third  to  the 
"latter.  Bundeh  Ali.  the  husband  of  Ah- 
"  mudee,  was  appointed  executor,  ^nd  the 
"entire  estate  was  made  over  to  him  on 
"trust,  with  directions  to  account  to  Ahrau- 
"  dee  Begum." 

It  seems  also  that  Ahmudee  Begum 
and  the  immediate  heirs  of  Moostufa  are 
dead ;  but,  before  Ahmudee's  dea»h,  Bun- 
deh Ali  granted  certain  mokurruree  pottahs 
of  the  property,  and  also  sold  the  reversion. 
The  defendants  are  the  grantees  of  these 
pottahs  and  reversion  respectively.  The  • 
plaintiffs  sue  as  the  heirs  and  present  re- 
presentatives of  Ahmudee  and  of  Moostufa's 
children,  and  seek  to  reco\'er  the  property  on 
the  ground  that  the  alienation  of  it  to  the 
defendants  was  in  breach  of,  and  not  war- 
ranted by,  the  trust  reposed  in  Bundeh  Ali  by 
the  will. 

On  this  state  of  facts,  the  contest  between 
the  parties  raised  questions  for  judicial  deci- 
sion, which,  we  think,  may  be  conveniently 
e:ftiibited  in  the  following  order — 

(i).  Was  the  suit  barred  by  the  Statute 
of  Limitations  against  all  or  anv  of  the  de- 
fend  ants .' 

(2).  If  not,  had  Bundeh  Ali  power  to 
pass  the  property  to  the  defendants,  as  they 
allege  he  did  .•* 

(3).  Supposing  the  transfer  to  be  valid, 
was  the  properly,  up  to  and  at  the  time  of 
such  transfer,  subject  to  a  trust  in  favor  of  the 
plaintiffs  or  their  ancestors.' 

(4).  If  there  was  such  a  trust,  did  the 
property  become  relieved  of  it  in  the  hands 
of  the  defendants  by  reason  of  their  having 
purchased  for  value  without  notice  from  a 
person  competent  to  convey  ? 

(5).  Was  the  trust  extinguished  at  the 
lime  of  the  transfer  either  expressly  or 
impliedly  by  the  acquiescence  therein  of 
Ahmudee  or  other  persons  through  whom 
the  plaintiffs  claim,  or  has  it  become  in  anv 
wav  exiino^uished  since? 

With  regard  to  the  first  question,  the 
Lower  Appellate  Court  has  decided  that  ihe 
suit  is  barred  bv  the  Statute  of  Limitations 
as  against  all  the  defendants  except  Mussa- 
nnit  Luteefun;  and.  against  this  determina- 
tion, the  plaintiffs  appealed  in  the  case  num- 
bered 2830. 

The  Judge  seems  to  have  arrived  at  this 
conclusion  merely  on  the  ground  that  more 
than  1 2  years  had,  at  the  commencement  of 
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suit,  elapsed  since  ihe  execution  of  the 
respective  deeds  of  alienation.  We  think 
that,  under  ihe  circumstances  of  the  case, 
this  is  not  sufficient.  If  the  defendants,  at 
the  lime  of  taking  their  respective  inter- 
ests, were  cognizant  of  a  subsisting  trust 
afPectingi  the  property,  or  if  reasonable  en- 
quiry would  have  made  them  so,  then  they 
would  have  taken  the  property  subject  to 
the  trust  notwithstanding  they  paid  full 
value  for  it,  and  would  in  all  respects  stand 
in  the  shoes  of  the  original  trustee.  They 
would  nfil  be  bond  fide  purchasers  from 
trustees  entitled  to  the  benefit  of  the  Act, 
but  actual  trustees  within  the  scope  of  the 
Clauses  of  the  Act  which  affect  such  per- 
sons. The  plaintiffs'  appeal  musi,  therefore, 
be  upheld. 

Further,  the  Lower  Appellate  Court, 
having  held  that  the  suit  was  not  barred 
acainst  Luteefun,  proceeded  to  declare  that 
the  conveyances  by  which  she  claimed  from 
Bundeh  Ali  were  not  good  against  the  plaint- 
ifiPs,  and  it  is  against  this  decision  that 
Luleefun  files  the  cross-appeal  No.  2688. 
We  are  of  opinion  that  this  appeal  must  be 
decreed.  If  Bundeh  Ali  had  power  to  make 
valid  grants  or  conveyances,  and  we  see  no 
reason  to  suppose  that  he  had  not,  Luteefun 
would  have  a  perfectly  good  title  if  she  took 
for  valuable  consideration  without  notice 
of  the  trust.  And  this  point  the  Judi^e 
does  not  appear  to  touch. 

l^th  appeals  are,  therefore,  decreed,  and 
the  whole  case  is  remanded  for  re-considera- 
tion with  special  reference  to  the  five  prin- 
cipal questions  which  we  have  above  indi- 
cated. 

We  feel  bound  to  observe  with  regard  to 
question  (2)  that  the  facts  of  the  case  appear 
to  us  very  strong  to  show  that  Bundeh  Ali,  in 
whose  name  the  property  stood,  and  by 
whom  it  was  solely  managed,  was  sufficiently 
an  agent  of  the  beneficial  owners  to  make 
valid  poitahs  and  conveyances  in  his  own 
name.  And  with  regard  to  question  (3)..  we 
are  of  opinion  that  the  trust  created  by  the 
will  was  not  confined  to  the  lives  of  the  per- 
sons named,  but  was  an  absolute  gift  to  them 
capable  of  descending  to  their  heirs.  And 
there  certainly  does  not  seem  to  be  any  evi- 
dence of  acquiescence,  either  express  or  im- 
plied, on  the  part  of  the  persons  beneficially 
entitled  in  Bundeh  All's  dealings  with  the 
properly.  Consequently,  as  it  appears  to  us, 
the  cardinal  issue  which  remains  between 
the  plainliil  and  all  the  defendants  alike  is 
this,  namely,  did  the  latter  take  with  know- 
ledge that  Bundeh  Ali  held  the  property  in 


trust,  or  were  they  innocent  purchasers  for 
value  without  notice  ?  It  is  certainly  diffi- 
cult to  imagine  that  any  of  the  defendants 
in  appeal  2830,  so  closely  connected  as  they 
were  with  the  plaintiflfs'  family,  could  be 
unaware  of  the  conditions  under  which  the 
property  came  into  Bundeh  All's  hands;  and 
at  any  rate  one  would  think  that  the  slightest 
enquiry  would  have  led  to  the  production 
of  the  will.  However,  the  question  of 
knowledge  or  no  knowledge  is  entirely  a 
matter  of  fact  for  the  Lower  Appellate 
Court  to  determine.  The  whole  case  is 
remanded  as  before  mendoned. 


The  28th  February  1866. 

Present  : 

The  Honble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  fudges. 

Partition— Onus  probandi— Accounts. 

Case  No.  313  Oi  1865. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  S'udder  Ameen  of  Dacca, 
dated  the  joth  June  186^. 

(jooroo  Pershad  Mookerjee  (Defendant), 

Appellant, 

versus 

Kalee  Pershad  Mookerjee  (Plaintiff), 
Respondent. 

Buboos     Onooiool    Chunder   Mookerjee    and 
Divarlianath  Mitter  for  Appellant. 

Mr,  R.    P.  Allan  and  Baboo  Sreenath/)oss 

for  Respondent. 

Suit  laid  at  Rupees  20,736-3-3-3. 

In  a  suit  for  partition  of  joint  family  property,  in 
wliich  the  defendant  pleads  that  a  partition  has  already 
taken  place,  the  onus  is  on  the  defendant  to  prove  the 
alleg-ed  partition.  Kvcry  one  who  is  entitled  to  a  share 
mubt  account  for  such  portion  of  the  joint  estate  as  may 
have  cunie  into  his  hands. 

This  is  a  suit  for  parti  don  between  two 
Hindoo  brothers.  The  plaintiff  instituting 
his  suit  on  the  i6th  of  May  1864  (1271 
B.  S.)  alleges  that  he  and  the  defendant 
became  separate  in  food  in  1259  B.  S.,  and 
have  ever  since  remained  so  separate  ;  but 
that  no  partition  or  division  of  the  joint 
property  ever  took  place.  The  defendant 
states  that  the  partition  of  1259  was  general, 
and  that  the  joint  estate  was  then  divided 
between  the  brothers,  and  has  ever  since 
been  held  by  them  separately.  The  Lower 
Court  has  held  that  the  defendant  failed  to 
prove  his  case,  and  has  given  a  decree  in 
•  favour  of  the  plaintiff.  ^  , 

g 


tii 


Ctvtl 


tnt  witictv  kjKi)ORtk«« 


kuiings.  •      ;yoi.  V. 


We  do  not  ihink  that  we  should  be  justi- 
fied in  reversing  this  decree  so  far  as  it 
declares  that  no  partition  has  ever  taken 
place,  inasipuch  as  we  agree  in  the  conclu- 
sion which  has  been  arrived  at,  that  the 
defendant,  on  whom  lay  the  onus  of  proof, 
has  not  proved  the  partition.  The  judg- 
ment of  the  Lower  Court,  however,  is 
most  slovenly  and  discreditable  to  the  Judge 
who  wrote  it.  There  is  on  the  record  a 
very  large  mass  of  evidence  of  one  kind 
or  other,  but  it  is  quite  impossible  to  gather 
whether  the  Principal  Sudder  Ameen  ever 
really  took  it  into  his  consideration,  or 
whether  he  in  any  degree  appreciated  the 
strong  points  in  the  defendant's  case.  Yet 
the  defendant  had  several  strong  points. 
In  the  first  place,  the  plaintiff  allowed  more 
than  eleven  years  to  elapse  between  the  date 
of  the  separation  in  food,  and  the  filing  of 
his  plaint,  although  he  says  that  throughout 
this  period  he  was  kept  out  of  his  share 
by  the  defendant,  and  was  constantly  asking 
for  it,  and  calling  upon  him  to  come  to  an 
account.  This  laches  on  the  plaintiff's  part 
is  an  important  item  in  favor  of  the  truth 
of  defendant's  story  that  a  division  of  pro- 
perty, as  well  as  a  separation  in  food,  took 
place  in  1259.  Another  important  item 
is  the  fact  admitted  by  the  plaintiff  in 
his  written  statement,  that,  after  the  parti- 
tion in  mess,  the  defendant  made  over  to 
him  certain  bonds  for  sums  due  to  the 
brothers  jointly ;  these  bonds  being  made 
over  to  him  (as  he  alleges)  **  by  mistake 
in  the  shape  of  maintenance."  Then,  in 
addition  to  the  bonds,  it  is  proved  that  the 
plaintiff  has  recovered,  by  suits  brought, 
either  in  his  own  name,  or  in  that  of  his' 
wife,  various  other  debts  due  to  the  joint 
estate.  All  these  facts  go  to  show  that  a 
partition  did  take  place,  and  they  ought  to 
have  been  taken  some  notice  of  •bv  the 
Lower  Court.  On  the  other  hand,  however, 
there  is  much  w'hich  leads  to  the  conclusion 
that,  though  a  partition  was  talked  of,  and 
some  steps  towards  it  were  taken,  it  never 
was  carried  out :  and  that  is,  as  it  appears 
to  us,  how  the  matter  really  stands.  Ex- 
cept in  the  points  which  we  have  indicat- 
ed, the  evidence  of  a  partition  is  of  a 
general  and  unsatisfactory  nature,  and  is 
met  by  the  evidence  in  favor  of  the  plaint- 
iff. Moreover,  it  has  been  alreadv  actuallv 
decided  by  a  competent  Court  that  the  de- 
fendant failed  to  prove  the  partition  in  a 
suit  brought  against  him  by  the  plaintiff  in 
which  the  defendant  pleaded  the  partition 
which  he  «^w  sets  up.     On  the  whole,  we 


think  that  no  complete  partition  is  proved 
to  have  taken  place,  although  a  partition 
was  intended,  and  probably  partly  carried 
out.  So  far,  therefore,  as  the  decree  finds 
that  there  was  no  partition,  and  declares  the 
plaintiff  entitled  to  a  half  of  all  that  is  joint, 
we  confirm  the  decree  appealed  •against. 
But  it  is  clear  that,  in  a  partition-suit,  before 
one  brother  can  get  half  of  all  the  joint 
property  in  the  hands  of  another,  the  former 
must  himself  account  for  and  come  to  a 
partition  of  all  the  joint  propert)'  which 
has  been  in  his  hands.  In  the  present  case 
the  plaintiff  evidently  has,  or  has  had,  some 
portion  of  the  joint  estate  in  his  hands,  and 
the  de:cree  cannot  be  complete  without 
a  distinct  finding  as  to  what  the  plaintiff 
has  to  account  for.  The  decree,  too,  as  it 
stands,  disposes  in  a  very  summary  and 
unsatisfactory  manner  of  the  details  of  the 
account  against  the  defendant,  and  we  think 
that  he  is  entitled  to  have  that  account 
taken  fully  and  accurately.  The  evidence 
on  the  record,  however,  is  insufficient  to 
enable  us  ourselves  to  take  these  accounts 
or  settle  conclusively  the  issues  as  to  the 
respective  liabilities  of  the  plaintiff  and  de- 
fendant to  each  other  in  coming  to  a  final 
partition. 

We  remand  the  case  to  the  Lower  Court 
to  try  whether  there  is  any,  and,  if  any, 
what  property,  whether  standing  in  the 
plaintiff's  name  or  in  the  name  of  any  other 
person,  for  which  the  plaintiff  must  account 
in  coming  to  a  partition.  The  Court  will 
also  find  distinctly  what  the  property  in 
defendant's  hands  is,  which  is  subject  to 
partition.  In  fact,  there  mu^t  be  a  general 
account  as  between  the  two  brothers  of  all 
property  belonging  to  the  joint  estate  which 
has  come  to  the  hands  of  cither  of  them. 
The  plaintiff  must  account  as  strictly  as 
the  defendant,  as  to  any  portion  of  the 
joint  estate  come  to  his  hands.  Each  is 
entitled  to  a  one-half  share  of  the  whole : 
and  till  the  account  is  taken,  and  the  exact 
liability  of  each  is  ascertained,  no  proper 
or  accurate  decree  can  be  made. 

The  Lower  Court  will,  under  Section 
354  of  Act  VIII.  of  1859,  ^^^^  \hQSQ  ac- 
counts trying  all  necessary  issues  whicn 
may  arise  incidental  thereto,  and  for  that 
purpose  taking  any  further  evidence  which 
the  parties  may  offer.  The  Cpurt  will  then 
make  a  distinct  and  accurate  finding  on  the 
evidence,  and  return  the  finding  together 
with  the  evidence  to  this  Court. 

The  case  is  remanded  accordingly.  Bat 
the  proceedings  have  now  reached  such  a 
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stage,  that  the  parties  might  well,  in  our 
opinion,  either  settle  these  further  ques- 
tions amicably  between  themselves,  or  refer 
them  to  the  decisfon  of  arbitrators. 


The  28th  Februarv'  1866. 

Present  : 

The^Hon'ble  C.  B.  Trevor  and  F.  A. 
tjlover,  Judges. 

Arbitntlon  (Time  for  enfordng  Rward  of  pri- 

▼ate). 

Case  No.  2908  of  1865. 

Spenai  Appeal  from  a  dedsion  passed  by 
the  Principal  Sudder  Ameen  of  Bhau- 
gulpore,  dated  the  jth  August  jS6^,  re- 
versing a  decision  passed  by  the  Moonsiff 

of  thai  District,  dated  the  6th  September 
1864. 

Bhyrub  Jha  (Plaintiff),  Appellant, 

7fersus 

Hunooman  Dutt  Jha  and  others  (Defendants), 

Respondents, 

Baboo  KaUi  Kishen  Sein  for  Appellant. 
Bsb&o  Tarucknath  Sein  for  Respondents. 

An  award  of  private  arbitration  is  incapable  of  en- 
foroement,  if  the  application  for  enforcement  be  not 
made  within  six  months  from  the  date  of  the  award. 

pLAJNTirr  sued  under  Section  327  for 
the  enforcement  of  a  private  arbitration 
entered  into  between  himself  and  the  de- 
fendant without  the  intervention  of  the 
Court. 

Defendant  pleaded  dial,  as  the  application 
was  not  made  within  six  months  from  the 
date  of  the  award,  it  cannot  now  be  en- 
forced. 

The  Lower  Courts,  on  the  ground  pleaded 
bj  defendant,  dismissed  plaintiff's  claim. 

PUnntil!  now  appeals  specially,  urging 
IkM  tb#  mere  fact  of  the  appliaitioo  not 
having  been  filed  within  six  months  from 
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the  date  of  the  award,  does  not  render  the 
award  incapable  of  enforcement,  inasmuch 
as  the  terms  of  the  law,  vit.y  Section  327  of 
Ad  VIII.  of  1859,  are  not  imperative. 

It  is  quite  true  that  in  one  sense  they  are 
not  imperative :  for  it  is  not  imperative  upon 
the  parties  to  file  the  awards  of  arbitration 
at  all ;  if,  however,  they  require  them  to  be 
enforced  by  the  Coufts,  they  must  make  the 
application  ^within  six  months  from  the  date 
of  the  award.  That  has  not  been  done  in 
the  present  case.  The  Lower  Court's  orders 
are,  therefore,  quite  correct,  and  we  dismiss 
this  special  appeal  with  costs. 


The  28th  February  1866. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

Limitation— Reversal  of  sale  of  land  in  eacecntion 
against  third  pnrtj. 

Case  No.  2871  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Stutter  Ameen  of  Hooghly^ 
dated  the  nth  July  r86^,  reversing  a 
decision  passed  by  the  Sudder  Ameen  ^A^f 
District,  dated  the  26th  November  1864* 

Sreemutty  Dossee  and  others  (Plaintiffs), 

Appellants^ 

versus 

Sheebanee  Dabia  and  others  (Defendants), 
•  Respondents, 

Baboo  Upprokash  Chunder  Mookerjee  for 

Appellants. 

Baboo  Nubo  Kishen  Mookerjee  for 
Respondents. 

A  suit  to  set  aside  a  sale  of  land  in  execution  of  a 
decree  against  a  third  party  is  not  batreil  by  limi^r 
tion  under  Gause  3,  Section  i,  Adl  XIV.  of  1S59,  if 
brougrht  within  a  year  after  tba  snAe  actually  took 
place. 

This  suit  is  substantially  one  brought 
in  order  to  set  aside  a  aale  which  was  made 


124 


Civil 


THK  WSKKLY  RKPORTKR. 


Rulings.   .        [VolV. 


of  certain  lands  in  execution  of  a  decree  of  a 
Civil  Court  against  a  third  party.  The  plaint- 
iff objected  (under  Section  246  of  Aft  VIIL 
of  1859)  to  the  sale,  claiming  the  lands. as  his 
own.  But  the  Court  under  Section  247  refus- 
ed to  investigate  his  claim.  Within  one  year 
and  three  days  of  the  Court's  refusal,  and 
less  than  one  year  after  the  sale  actually  took 
place,  the  plaintiff  brought  this  suit  to 
establish  his  rights  and  get  possession.  It 
is  true  that  in  his  plaint  he  asks  that  the 
order  refusing  the  investigation  may  be  set 
aside,  but  clearly  his  substantial  suit  is  to 
recover  the  lands  and  set  aside  the  sale,  so 
that,  under  Clause  3,  Section  i  of  Ad 
XIV.'  of  1859,  he  certainly  is  within  time. 
(•S*^^  the  cases  of  Syud  Mahomed  Afzul 
vs.  Kanhya  I-al,  2  Weekly  Reporter,  p.  263  ; 
and  Ram  Gopal  Roy  vs,  Nund  Gopal  Roy, 
4  Weekly  Reporter,  p.  42.) 

The  case  must  be  remanded  to  the  Lower 
Appellate  Court  for  trial  on  the  merits.  . 


The  28th  February  1866. 
Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

Jurisdiction— Remand  for  the  deciding  Judge  to 
record  his  reasons  only— Trial  of  case  de  novo 
by  his  successor. 

Case  No.  2826  of  1865. 

Special  Appeal  from  a  '  decision  passed  by 
the  Judge  of  West  Burdwan,  dated  the 
loth  August  186 ^y  reversing  a  decision 
passed  by  the  Principal  Sudder  Ameen  of 
that  District,  dated  the  4th  September  1862, 

Bhyrub  Sheet  and   others   (Plaintiffs), 
Appellants^ 

versus 

Khettur  Mohun  Gossain  and  others  (Defend- 
ants), Respondents. 

Baboo  Mohesh  Chunder  Mitter  for 
Appellants. 


•  i 


Baboos  Nil  Mad  hub  Sein  and  Banee  Ma- 
dhub  Banerjee  for  Respondents. 

When  a  case  is  remanded  to  a  particular  Judge  merdy 
for  him  to  record  the  reasons  of  his  finding,  his  suc- 
cessor, if  the  deciding  J  udg^e  has  left  the  district,  acts 
without  jurisdiction  when  he  re-hears  the  whole  appeal 
de  novo.  • 

Seton-Karr,  J. — After  hearing  both 
parties,  and  examining  closely  the  order 
of  remand,  we  are  quite  clear  that  the 
Judge  has  acted  without  jurisdiction.  The 
case  was  remanded  by  the  High  €ourt  for 
the  Lower  Appellate  Court  to  record  reasons 
for  its  finding,  evidently  under  the  impression 
that  it  would  be  re-tried  by  the  same  Judge 
who  had  tried  it  on  the  previous  occasion, 
and  had  given  no  reasons  at  all  for  the 
decision  of  a  complicated  case.  The  Court 
might  surely  have  been  informed  by  one 
party  or  the  other  that  the  deciding  Judge 
had  left  the  country.  And  the  present 
Judge,  instead  of  proceeding  to  decide  the 
case  de  novo,  ought  to  have  brought  the 
fact  of  the  departure  of  his  predecessor  to 
the  notice  of  the  Court,  and  have  asked  for 
instructions. 

As  it  is,  we  have'  only  to  set  aside  the 
order  of  the  Judge  which  was  passed  with- 
out any  jurisdiction,  and  to  declare  the 
defendant,  who  was  special  appellant  on  the 
last  occasion,  entitled  to  apply  to  the  Bench 
which  passed  the  order  of  remand  on  im- 
perfect information,  for  a  review  so  as  to 
enable  the  present  Judge  to  re-try  the  case 
de  novo.  We  observe  that  the  case  reported 
at  page  275  of  .Vol.  II.  of  the  Weekly  Re- 
porter, 5th  of  April  1865,  ^s  i^  "^xvX  as 
regards  the  power  given  by  the  order  of 
remand. 

fioth  parties  may  pay  their  own  costs  in 
this  special  appeal  which  is  decreed  as  far 
as  the  setting  aside  the  order  of  the  Judge 
is  concerned.    Costs  in  the  Lower  Courts  will  * 
follow  the  ultimate  result  of  the  case. 

Macpherson,  J. — Following  the  precedent 
referred  to,  I  think  the  proceedings  now 
appealed  against  are  without  jurisdiction, 
and  mast  be  set  aside.  So  far  the  appeal 
will  be  allowed  without  costs. 
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The  2nd  March  1866. 


^Present: 


The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Jusii^e,  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

Recovery  of  possession  (under  decree  of  Privy 
Connal)— Right  of  action^In 
profits). 


-Interest  (on  mesne 


Regular* Appeal  from  a  decision  passed  by 
Baboo  Gunga  Churn  Shome,  Principal 
Sudder  Ameen  of  Behar^  dated  the  30th 
June  iS6s. 

Case  No.  323  of  i86(,. 

Joykurun  Lai  and  another  (Plaintiffs), 
Appellants, 

versus 

Ranee  Asmudh  Kooer  and  another 
(Defendants),  Respondents. 

Mr.  R.  T.  Allan  and  Baboo  Kishen  Succa 
Mookerjee  for  Appellants. 

Messrs.  R.  V.  Doyne,  R,  E.  Twidale, 
and  C.  Gregory  for  Respondents. 

Case  No.  360  of  1865. 

Ranee  Asmudh  Kooer  and  another 
(Defendants),  Appellants, 

versus 

Joykurun  Lai  and  another  (Plaintiffs), 
Respondents. 

Messrs.  R.  V.  Doyne,  R.  E.  Twidale, 
and  C.  Gregory  for  Appellants. 

Mr.  R,   T.  Allan  and  Baboo  Kishen  Succa 
Mookerjee  for  Respondents. 

Ilie  ri^ht  of  action  to  a  person,  who  is  restored  to 
possession  under  a  decree  of  the  Privy  Council,  does 
aot  accrue  before  the  decision  of  the  Privy  Council ;  and 
be  ts  entitled  to  interest  on  ntesne-profits  from  the 
lime  of  his  ejectment  up  to  one  year  after  the  decision 
erf  the  Privy  Council,  that  being  held  to  be  a  reasonable 
tnne  to  be  allowed  to  him  for  commencing  his  suit. 

We  are  of  opinion  that  the  right  of  ac- 
tion did  not  accrue  ]i>efore  the  judgment  of 


the  Privy  Council  was  pronounced:  for, 
before  that  time,  the  plaintiff  was  out  of 
possession  under  judgment  of  a  Court  of 
competent  jurisdiction,  and  he  could  not 
have  sued  before  that  decree  was  set  aside. 
The  case  is,  therefore,  not  barred  by  limita- 
tion as  to  any  part  of  the  claim. 

It  is  clear  that  the  case  does  not  fait 
within  Section  11  of  Act  XXIU.  of  1861. 
The  claim  in  the  suit  of  Rajah  Modenarain, 
the  late  husband  of  the  defendants,  in  which 
he  was  plaintiff,  was  brought  to  recover  pos- 
session by  setting  asid^  a  mokurruree  pottah. 
He  recovered  under  a  decree  of  the  Sudder 
Court  reversing  the  decree  of  the  Court  of 
first  instance,  and  he  obtained  possession 
under  that  decree.  The  decree  was  revers- 
ed by  the  Privy  Council,  and  the  plaintiff 
was  restored  to  possession  in  January  1865. 
The  claim  of  the  present  plaintiff  is  to  re- 
cover mesne-profits  and  interest  from  the 
time  when  he  was  rejected  to  the  present 
time. 

It  was  proved  that  the  lands  were  let 
out  by  the  defendants  at  rents  amounting  to 
6,000  rupees  for  Munniwarrah  Burdee,  3,400 
rupees  for  Jummamah,  2,600  Tupees  for 
Erky,  and  700  rupees  for  Chilary.  These 
sums  amount  together  to  1 2,700  rupees.  Bpt 
from  this  a  deduction  of  rupees  2,005-5-8  must 
be  made  on  account  of  the  rent  to  which  the 
plaintiff  would  have  been  liable  if  the 
mokurruree  pottah  had  not  been  set  aside. 

All  that  the  plaintiff  is  entitled  to  is  that 
i  the  defendants,  as  representatives  of  their 
late  husband  Modenarain,  should  account  for 
what  has  been  received,  or  what,  but  for 
their  improvidence,  might  have  been  received 
during  the  time  that  the  plaintiff  was  kept 
out  of  possession. 

It  was  shown  that  the  rents  actually 
collected  from  the  lands  by  the  lessees  under 
the  defendants  exceed  the  amounts  reserved 
by  the  leases  granted  whilst  the  plaintiff 
was  out  of  possession.  But  we  do  not  think 
that  those  leases  were  improvident,  having 
regard  to  the  fact  that  all  risk  and  trouble 
of  collection  were  avoided,  and  that  the  rents 
realized  did  not,  for  the  first  two  years  after 
the  leases  were  granted,  exceed  the  rents 
reserved  by  more  than  15  to  16  per  cent.,  of 
which  10  per  cent,  for  actual  collection 
would  not  be  unreasonable. 

We  think  that  the  defendants  are  liable 
to  pay  interest  on  the  amounts  received  from 
the  time  of  receipt  to  the  present  time, 
except  for  a  period  of  two  years  from  Janu- 
ary 1863  to  Januaiy  1865.        %  <« 
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It  Was  contended  that  interest  tras  not 
allowed  in  an  ordinary  suit  for  inesne^pro* 
fits  except  from  the  commencement  of  the 
salt,  ifcnd  that  the  defendants  ought  not  to  be 
in  a  worse  position  (the  possession  being 
under  eridenc*  of  the  Sadder  Court)  than 
they  would  have  been  if  they  had  been  ac- 
tnally  trespassers.  But  there  is  this  difiFer- 
ence.  If  they  had  been  actual  trespassers, 
tht  plaintiff  might  have  sued  them  immedi- 
ately for  damages,  and  would  not  in  such  a 
suit  be  allowed  interest  upon  those  damages 
for  the  period  antecedent  to  the  commence- 
ment of  the  suit.  But  in  this  case  the 
plaintiff's  delay  in  not  commencing  his  suit 
belore  the  decree  of  the  Privy  Council  was 
pronounced  was  not  attributable  to  him,  as 
he  oould  not  sue  until  the  decree  of  the 
Sudder  Court  was  reversed.  He,  in  fact, 
endeavoured  without  effect  to  get  mesne-pro- 
fita  allowed  under  Section  1 1  ef  Ad  XXIII. 
of  1861 ;  but  this  Court  held  that  he  had 
no  right  to  do  so.  Under  these  circum- 
stances) we  do  not  think  that  a  year's  delay 
was  unreasonable. 

We  think  he  ought  to  be  allowed  a  rea- 
sonable time  for  commencing  his  suit  after 
the  decision  of  the  Privy  Council  was  pro- 
nounced ;  but  we  do  not  think  that  he  ought 
to  be  allowed,  more  than  a  year  for  the  pur- 
pose. The  decision  of  the  Privy  Council 
was  in  January  1862.  The  plaintiff  did  not 
obtain  possession  until  i6th  January  1863. 
The  action  was  not  commenced  until  31st 
December  1864. 

We,  therefore,  think  that,  on  account  of 
his  delay  in  suit,  he  ought  not  to  be  allowed 
interest  for  the  years  1863  and  1864. 

The  decree  will  be  amended  by  awarding 
to  the  plaintiff  rent  at  the  rate  of  12,700 
'  rupees  a  year  from  ist  Assin  1265  (correspond- 
ing with  5th  September  1857)  to  i6th  January 
1863.  The  landlord's  rent  at  trupees 
1,005-5-8  will  be  deducted  yearly  from  the 
yearly  sum  of  12,700  rupees,  which  will 
leave  a  balance  of  rupees  10,694-10-4  as 
the  rate  per  year  to  be  allowed.  Upon 
this  sum  of.  rupees  10,694-10-4,  there  must 
be  Interest  for  each  year,  commencing  from 
ist  Assin  1 266^ (corresponding  with  the  24th 
September  1858)  up  to  the  ist  January 
1863,  and  from  ist  January  1865  to  the 
present  time.  The  above  sums  will  be  capi- 
talized, and  interest  upon  that  amount  will 
be  decreed  from  this  date  to  the  date  of 
realization,  to  be  assessed  in  execution. 

The  costs  of  the  two  appeals  to  be  allowed 
to  the  parties  in  proportion  to  the  amounts 
decreed  an^  dissdlowed. 


The  5th  March  1866. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  Shumbhoo- 
nath  Pundit,  Judges. 

Govemmeiit  Revenue  (Recovery  of-*-1hy  Itort- 
gagee  in  possession). 

Case  No.  343  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
Moulvie  Syud  Iradul  Ali  Khan  Baha- 
door,  Principal  Sudder  Ameen  of  Skaka^ 
bad,  da  led  4he  joih  August  i€6^, 

Badaum  Koowur  (Defendant),  AppeUmhi^ 

versui 
Lalla  Seetul  Pershad  (Plaintiff),  Respondent, 

Mr.  G,  C  Paul  and  Baboos  Unnoda  Pershad 
Banerjee  and  Kedarnath  Chatterjee  for 
Appellant. 

Mr,  R.    V,  Doyne  and  Baboo  Dwarkanaik 
Mitter  for  Respondent. 

Suit  for  Government  revenue  paid  by  mortgagee  in 
possession  of  property  mortgaged  for  a  debt  secur- 
ed by  an  instalment-bond  executed  in  his  favor  by 
me  mortgag^or  through  a  mookhtear.  Although  tlie 
plaintiff  could  ndt  prove  the  execution  by  the  defendant 
of  the  power  of  attorney  in  the  name  of  the  person 
alleged  to  have  signed  the  bond  for  the  defendant,  yet, 
as  the  ptaihtiff  had  paid  the  arrears  of  revenafe  due 
on  the  mort^ged  property  in  the  bond  fide  belief  that 
he  had  a  rightful  interest  in  it,  and  would  thereby 
save  the  property  from  sale,  and  be  entitled  to  recover 
the  money  so  paid,  such  payment  was  held  to  be  not 
officious,  and  the  suit  was  decreed. 

We  see  no  reason  to  disagree  with  the 
Lower  Court,  as  far  as  it  discredited  the 
evidence  produced  by  the  appellant  to  estab- 
lish that  she  herself  had  paid  the  Govern- 
ment revenue  claimed  by  the  plaintiff.  The 
fact  of  the  receipts  for  this  revenue  not  being 
with  the  appellant  further  shows  that  she 
did  not  pay  it,  and  her  attempt  to  explain 
their  non-production  by  charging  fraud 
against  the  mookhtear  who  paid  the  revenue 
in  the  Collectorate  is  of  no  avail,  as  the  plea 
is  not  proved. 

The  mookhtear  is  admitted  to  be  the  servant 
of  the  Maharajah  of  Domraon,  whose  treasurer 
the  plaintiff  is,  and  there  is  no  proof  of  the 
mookhtear's  having  ever  been  engaged  in  the 
service  of  the  appellant. 

Even  if  the  appellant  had  succeeded  in 
her  plea,  still  the  fact  of  the  receipts  for  so 
many  years  being  with  the  mookhtear  would 
require  very  satisfaotory  explanation,  and  it 
ia  not  really  at  all  so  explained. 
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The  appellant  has  suggested  that  the 
money  in  dispute,  if  not  paid  by  her,  must 
be  that  of  the  Maharajah  of  Domraon,  and  not 
of  the  plaintiff.  The  appellant  urges  that 
the  original  transaction  of  the  instalment- 
bond  (for  payment  of  which  bond  this  pro- 
perty is  said  to  have  been  mortgaged,  and  of 
*  which  the  revenue  paid  is  now  in  dispute), 
has  already  been  pronounced  in  the  former 
case  by  the  Appellate  Court  to  be  merely  a 
paper  transaction  ;  that,  even  if  the  transac- 
tion be  assumed  to  have  any  substance,  it  is 
incredible  *that  the  plaintiff  would  advance 
(1,80,000)  one  lakh  and  eighty  thousand 
I  rupees  in  hard  cash  to  the  Maharajah  of 
'  Domraon,  and  receive  in  return  an  instalment- 
bond  from  the  appellant,  stipulating  that  this 
money  was  to  be  re-paid  to  him  by  instal- 
ments within  forty  years,  without  interest; 
and  that  there  is  nothing  to  show  that  the 
plaintiff  had  paid  the  money,  or  had  any 
right  to  suppose,  when  he  paid  in  to  the 
Collectorate  (if  he  paid  at  ail),  that  he  had 
a  bond  fide  interest  in  protecting  the  estate 
of  the  appellant  by  such  payment,  so  as  to 
justify  a  claim  under  Act  XI.  of  1859. 

Now,  we  have  no  occasion  to  go  beyond 
the  issue  adopted  below  by  the  appellant. 

She  pleaded  that  she  had  paid,  and  that 
the  plaintiff  had  not.  The  denial  of  the 
payment  by  the  plaintiff  was  intended  by 
appellant  to  support  the  payment  alleged  by 
appellant,  but  was  never  intended  to  signify 
that,  If  she  failed  to  prove  that  she  paid  the 
money,  then,  notwithstanding  ouch  failure, 
the  plaintiff  might  be  shewn,  not  to  be  the 
person  who  had  paid,  but  that  another  and  a 
totally  different  person  was  the  owner  of, 
and  the  party  who  paid,  the  money. 

If  this  had  been  distinctly  pleaded,  the 
plaintiff  would,  on  the  other  side,  have  been 
in  a  position  to  offer  evidence  on  the  plea, 
bat  we  cannot  now  let  him  be  taken  by  sur- 
prise by  proceeding  at  this  stage  to  try  any 
such  issue  here,  which  is  one  entirely  new 
and  not  fixed  below,  but  really  taken  in 
appeal  for  the  very  first  time. 

Further,  we  hold  that  the  fact  of  the  in- 
stalment-bond being  in  the  name  of  the 
plaintiff,  together  with  the  additional  fact 
that  the  Maharajah  of  Domraon  has  in  the 
foriner  case  already  denied  on  oath  that  he 
is  any  way  interested  in  the  money  of  the 
bond,  show  that,  even  if  we  assume  that 
there  is  sonie  reality  in  the  present  sugges- 
tion of  the  appellant,  we  cannot  (whatever 
may  in  fact  be  the  arrangements  in  that  view 
of  die  case  between  the  plaintiff  and  the  Ma- 
hatajah)  trjr  the  new  iaaue*     To  do.  so  would 


not  only  complicate  the  old  case,  but  also  rai»e 
a  new  case  altogether.  The  appellant,  more- 
over, never  before  complained  df  any  omission 
of  the  Courts  to  direct  the  trial  of  such  an 
issue,  and  we  do  not  consider  there  is  any 
thing  to  justify  a  remand  to  try  a  case  alto- 
gether different  from  what  appellant  set  forth 
below. 

If  the  appellant  has  not  paid  the  revenue, 
she  is  clearly  liable  for  money  paid  on  her 
account,  though  the  money  paid  may  be 
either  wholly  or  partially  that  of  a  person  not 
before  us,  but  who  is  not  likely  to  claim  or  to 
obtain  a  decree  for  the  money  from  the 
plaintiff  after  its  reaching  the  plaintiff 
through  a  Court  of  Justice.  For  the  pur- 
poses of  this  suit,  we  have  no  occasion  td 
examine  into  the  further  details  of  the  trans* 
actions  connected  with  the  property  of  which 
the  revenue  was  paid  by  the  plaintiff.  Thes^ 
in  fact  extend  from  the  time  of  the  decree 
being  obtained  by  the  plaintiff  against  the 
appellant  and  others  who  then  jointly  owned 
the  property  ;  they  reach  over  the  subsequent 
.«iale  in  execution,  the  purchase  by  the  Maha- 
rajah of  Domraon,  and  the  subsequent  gift  to 
the  appellant  by  the  said  Maharajah  of  the 
entire  property  so  purchased,  and  so  up  to 
the  alleged  loan  to  the  appellant  by  the 
plaintiff  of  the  consideration-money  of  the 
said  instalment-bond.  These  facts  do  not 
really  affect  the  decision  of  the  present  case 
as  on  the  pleadings  and  issues  on  which  the 
parties  went  to  trial.  It  is  imipaterial  whe- 
ther, in  return  for  the  bond,  money  was  re- 
ceived by  the  appellant  to  pay  the  Maharajah 
the  consideration  for  the  conveyance  of  the 
property  into  the  hands  of  the  appellant  who 
is  ti  relation  of  the  Maharajah. 

It  may  or  it  may  not  be  the  case  that  for 
all  these  transactions  no  cash  passed  beyond 
the  deposit  in  Court  and  the  withdrawal 
from  the*Court  through  the  plaintiff  of  the 
purchase-money  paid  by  the  Maharajah  of 
Domraon.  It  may  also  be  that  substantial 
rights  were  passed  to  the  appellant  by  a 
deed  of  gift,  and  that  some  rights  to  recover 
money  far  exceeding  the  original  amount  of 
his  decree  was  reserved  to  the  plaintiff  by  the 
instalment-bond,  either  wholly  for  himself, 
or  partly  or  wholly  in  trust  for  the  Maha- 
rajah. These  are  not  points  for  trial  or 
decision  on  this  record  in  appeal. 

It  is,  however,  necessary  to  note  that  the 
appellant,  who  denied  the  execution  of  the 
instalment-bond  in  the  former  suit  in  which, 
for  non-payment  of  one  or  two  instalments, 
the  plaintiff  in  the  present  case  had  sued  for 
the  whole  debt  (aa*  it  was  stipalltt«d  in  the 
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deed  that  he  might  on  such  default),  now 
distinctly  admits  that  she  holds  the  pro- 
perty from  the  Maharajah,  and  that  in 
the  former  case  the  only  deed  of  gift 
filed  by  the  plaintiff  was  denied  by  the 
appellant  without  her  producing  any  deed 
herself.  By  this  admission,  she  must  be 
supposed  to  admit  all  the  previous  trans- 
actions up  to  the  purchase  of  the  property  by 
the  Maharajah  of  Domraon  in  execution  of 
decree,  as  he  could  not  have  conveyed  to  her 
without  acquiring  the  property  herself. 

If  the  appellant  could  have  fairly  pleaded 
complete  ignorance  of  all  previous  transac- 
tions, and  that  the  property  now,  as  well  as 
before  the  passing  of  a  decree  against  her, 
was  conveyed  without  her  knowledge,  that 
all  these  transactions  were  a  series  of  frauds 
to  cheat  her  of  the  property,  the  dismissal  of 
the  claim  of  the  plaintiff  under  the  instalment- 
bond  in  the  former  case  might  have  been 
some  ground  for  refusing  the  present  claim 
of  the  plaintiff.  As  long,  however,  as  the 
decision  passed  here  in  the  former  case  is 
not  set  aside  in  appeal  by  Her  Majesty's 
Privy  Council  before  which  Court  it  is  now 
pending,  we  must  deem  that  decision  as  a 
correct  one. 

But,  notwithstanding  the  failure  of  the 
plaintiff  to  prove  the  execution  by  the  appel- 
lant of  the  power  of  attorney  in  the  name  of 
the  person  who  is* alleged  to  have  signed  the 
bond  for  her,  we  cannot  hold  that  the  plaint- 
iff had  not  sufficient  reasonable  grounds  to 
believe  bond  fide  that,  when  the  property 
mortgaged  for  the  debt  secured  by  the  in- 
stalment-bond fell  in  arrears,  he  would,  by 
paying  the  money  in  dispute,  not  only  legally 
(under  Act  XI.  of  1859)  protect  the  proper- 
ty from  sale,  but  would  also  be  entitled  to 
recover  this  money  from  the  appellant  on  the 
ground  of  the  interest  which  he  supposed 
bond  fide  he  had  in  that  propeily.  The 
payment,  then,  was  not  in  our  view  merely 
an  officious  one.  Indeed,  a  large  portion  of 
the  money  now  claimed  was  paid  after  plaint- 
iff had  sued,  and  after  he  had  obtained  a 
decree  upon  the  instalment-bond.  At  the 
same  time,  no  desire  to  protect  the  property 
from  sale  would  justify  the  plaintiff  in  claim- 
ing any  money  not  originally  payable  by  the 
appellant.  But,  as  the  money  sued  for  by 
plaintiff  was  money  w^hich  defendant  was 
legally  bound  to  pay  to  the  Government  as 
revenue  of  Government,  and  she  did  not  pay, 
she  must  re-pay  the  amount  to  plaintiff. 

We  accordingly  see  no  reason  to  interfere 
with  the  decision  of  the  Court  below,  and 
dismiss  thU  appeal  with,  costs. 


The  5th  March  x866. 
Present: 

The  Hon'ble  H.  V.  Bay  ley  and  Shumbhoo- 
nath  Pundit,  Judges. 

SpUttinsf  of  claim — Suit  for  possession  sod  re-  * 
▼ersal  of  Act  IV.  Award— Suit  for  dsmacei 
(on  account  of  misappropriated  materials  of 
tiouse). 

Cases  Nos.  3045  and  3135  of^i865. 

Special  Appeals  from  a  decision  passed 
by  Baboo  Koonj  Lai  Banerjee,  Officiafing 
Additional  Principal  Sudder  Ameen  of 
the  2^'PergunnahSy  dated  the  26th  July 
T86^y  affirming  a  decision  passed  by 
Baboo  Nurottum  Mullick,  Sudder  Amten 
of  that  District y  dated  the  iSth  March 
rS6s, 

Kaleekant  Roy  Chowdhry  and  others 
(Defendants),  Appellants, 

versus 

Huro  Mohinee  Chowdhrain  and  others 
(Plaintiffs),  Respondents. 

Baboos  Oopendur  Chunder  Bose  and  Kalee 
Mohun  Doss  for  Appellants. 

Baboos  Hem  Chunder  Banerjee  and  ChuMr 
der  Madhub  Ghose  for  Respondents. 

The  subject-matters  of  a  suit  for  possession  0^.^ 
and  reversal  of  an  Act  !V.  award,  and  of  a  8"*J* 
damages  on  account  of  the  materials  of  a  house  sabse- 
quently  misappropriated,  are  distinct  both  as  to  tiijte 
and  cause  of  action.  The  latter  matter  need  not  oeccs* 
sarily  be  included  in  a  suit  for  the  former. 

The  pleaders  for  both,  parties  admit  that 
one  and  the  same  decision  by  this  Court 
will  govern  both  these  special  appeals. 

Plaintiff  sued  to  recover  8cx)  rupees,  the 
value  and  cost  of  erection  of  a  house  w 
plaintiffs,  alleged  to  have  been  illegally  ptiHw 
down  by  Kaleekant  Roy  and  Madhub  and 
others,  defendants,  and  the  materials  of 
which  they  had  carried  away.  The  allega- 
tion of  plaintiff  was  that,  while  there  was  a 
suit  pending  for  possession  of  the  land  for 
which  plaintiff  eventually  got  a  decree,  the 
defendants  illegally  pulled  down  the  bouse, 
notwithstanding  an  intermediate  injunction 
by  the  Court. 

Kaleekant  Roy,  defendant,  pleaded  that 
the  materials  of  the  bouse  yrtve. bond  JUi- 
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sold  to  a  Rajmistree  by  Bromo  Moyee  defend- 
ant; that  one  of  the  defendants,  Rajkisto, 
I  purchased  some  of  the  materials  from  this 
I  Rajmistree,  but  rettitned  them.  Madhub  de- 
fendant pleaded  the  same — and  in  bar,  limit- 
,  ation  and  splitting  of  claim.  Bromo  Moyee 
I  defendant  admitted  the  misappropriation  of 
•  the  materials  of  the  building. 

The  first  Court  held  that  limitation  did 
not  bar  the  suit,  and  that  there  was  no  im- 
proper splitting  of  claim,  as  the  act  which 
formed  the  subject  of  this  suit  was  entirely 
subsequent* to,  and  distinct  from,  that  suit; 
and,  in  fact,  the  result  of  disobedience  of  an 
injunction  of  the  Court  issued  after  the  first 
suit  had  been  instituted.  On  the  merits,  the 
first  Court,  referring  to  the  statements  of  the 
two  peons  who  were  deputed  by  the  Court 
to  the  spot  with  reference  to  the  execution 
of  its  injunction,  but  proceeding  distinctly 
upon  the  independent  evidence  of  plaintiff's 
witness  at  a  local  enquiry,  found  as  a  fact 
that  the  materials  of  the  house  had  been 
made  away  with  by  defendants  Madhub  and 
Kalee  Kant  Roy.  Adverting  to  a  plea  by 
defendants  that  the  plaintiff's  witnesses  had 
deposed  previously  in  a  manner  contrary  to 
their  depositions  before  the  first  Court,  that 
Court  observes  that  the  defendant  did  not 
produce  the  alleged  contradictory  depositions 
80  as  to  establish  this  plea.  The  first  Court 
also  refers  to  the  fact  that  the  Rajmistree  in- 
dicated by  Kalee  Kant  as  the  purchaser  of 
the  materials  from  Bromo  Moyee  denied  any 
;  such  purchase,  and  it  further  holds  this  plea 
I  of  defendant  to  be  unproved.  Madhub's 
plea  the  first  Court  also  found  not  established. 
Holding  these  views,  the  first  Court  gave 
a  decree  to  plaintiff  against  Kalee  Kant  and 
Madhub  for  Rupees  662-8  as  the  real  value 
and  cost  of  the  house  and  materials. 

The  above  named  defendant  separately 
appealed  to  the  Principal  judder  Ameen's 
Court.  The  Principal  Sudder  Ameen  has 
held  that  limitation  does  not  bar  the  suit, 
that  defendants  Madhub  and  Kalee  Kant 
did  misappropriate  the  materials,  that  Kalee 
;  Kant  and  one  Pran  Kisto  made  a  room  of 
I  iome  of  them,  and  that  Bromo  Moyee's  state- 
ment of  her  sale  is  a  collusive  and  false 
suoement;  further,  that  the  plaintiff's  evi- 
deoce  and  the  local  enquiry  establish  plaint- 
iff's case. 

The  defendants  Kalee  Kant  and  Madhub, 
^satisfied  with  this  decision,  appeal  speci- 
!  %.    The  grounds    of    their    appeal    have 
>  ken  taken  down  verbatim  as  the  pleaders 
ittted  them  before  us. 


I.  That  the  plaintiff's  present  suit  will 
not  lie,  as  she  abandoned  the  present  claim 
for  damages  in  the  previous  suit. 

On  this  plea,  we  would  remark  that  it  was' 
a/Ur  the  first  suit  was  instituted,  and  subse^ 
quent  to  an  injunction,  that  the  materials  of 
the  house  were  misappropriated,  so  that  the 
subject-matter  of  each  suit  was  perfectly  dis- 
tinct as  to  time  and  cause  of  action.  But  even 
had  it  been  otherwise,  we  think  the  previous 
suit,  which  was  for  possession  of  land  and 
reversal  of  an  A6t  IV.  award,  need  not  im« 
peratively  have  included  such  a  claim  as  the 
present.  Section  1  o,  Aft  V  III .  of  1 8  5  9 ,  allows 
even  wasilat  of  land  to  be  matter  of  se- 
parate action.  Under  this  analogy,  and  on 
the  facts  of  this  case,  we  think  that  damages 
on  account  of  the  misappropriated  materials 
of  a  house  need  not  be  necessarily  asked  for 
in  a  suit  for  possession  under  title,  and  in 
reversal  of  an  Aft  IV.  award. - 

II.  That  the  Lower  Courts  have  admitted 
a  peon's  return  as  legal  evidence  without 
his  deposition. 

On  this  plea  we  observe  that  it  is 
quite  patent  on.  the  record  (as  we  have 
above  set  forth)  that  the  return  was  not  the 
main  evidence  on  which  the  finding  of  fact 
was  come  to  in  the  First  Court,  and  upheld 
by  the  Lower  Appellate  Court. 

III.  That  it  was  not  for  defendant  to 
produce  the  previous  depositions  of  the 
plaintiff's  contradictory  statements  of  the 
witnesses  as  they  were  on  the  records. 

We  think  this  plea  quite  futile.  If  defend- 
ants wanted  the  depositions  referred  to  or 
read,  it  was  for  them  to  cause  the  reference 
an^  perusal,  and  the  neglect  of  their  duty  in 
support  of  their  plea  cannot  now  be  urged 
against  respondent :  nor  can  it  thus  be  pro- 
perly now  said  that  the  Court  disregarded 
their  evidence.  It  is  for  the  parties  to  prove 
their  caseS  themselves,  not  for  the  Courts  to 
do  it  for  them. 

IV.  That  the  Courts  below  were  wrong 
in  holding  that  defendants  admitted  any  mis- 
appropriation. 

We  have  only  to  say  that,  if  the  Courts 
were  wrong,  they  clearly  enough  found  on 
quite  sufficient  independent  evidence,  beyond 
the  admissions,  that  the  defendants  were 
guilty  of  the  misappropriation  charged. 

V.  That  the  Lower  Courts  wrongly 
looked  at  the  decision  in  the  previous  suit  as 
evidence  when  the  defendants  were  not 
parties  to  it. 

We  are  of  opinion  that  this  is  not  so,  and 
I  that  the  Courts  only  referred  to  tHb  f>revious 
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decisions  so  far  as  was  requisite  in  conse- 
quince  of  defendants'  own  pleadings. 

VI.  That  the  Lower  Court  had  no  evi- 
dence on  which  to  base  its  decision  as  to 
defendant's  Bromo  Moyee's  collusion  with 
the  other  defendants. 

We  think  on  this  plea  that  both  Courts 
were  fully  justified  in  recording  their  remarks 
on  those  probabilities  which  the  situation  of 
the  parties  and  the  surrounding  circum- 
stances led  them  to  deduce. 

VII.  That  some  documents  and  evidence 
on  defendants'  part  were  not  considered. 

On  this,  we  would  remark  that  the  law 
requires  distinct  pleas  in  a  memorandum  of 
special  or  regular  appeal.  The  terms  '*  some 
documents"  are  not  distinct,  nor  do  we  see 
that  plaintiff's  petitions  of  27th  April  1862  or 
5th  May  1862  were  so  disregarded  by  the 
Courts  below  as  to  affect  the  decision.  The 
finding  of  fact  rested  on  the  whole  independ- 
ent evidence  in  the  case. 

Under  all  these  circumstances,  we  consider 
all  the  pleas  in  special  appeal  untenable, 
and  indeed,  frivolous.  The  conduct  of 
defendants  to  the  plaintiff,  and  the  contempt 
of  Court  by  defendants,  and  their  conduct  in 
all  the  Courts,  have  been  anything  but  credit- 
able, and  we  can  only  express  our  surprise 
that  they  should  have  still' further  extended 
litigation  of  this  character  to  this  Court. 

We  dismiss  these  special  appeals  with  all 
costs  on  defendants. 


The  6th  March  1866. 

Present :  • 

The  Hon'ble  J.  B.  Phear  and  F.  A.  Glover, 

Judges. 

Arbitratioa— JurisdictioiL 

Case  No.  3144  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwan,  dated  the 
2gth  June  iS6^,  affirming  a  decision 
passed  by  the  Moonsiff  of  that  District^ 
dated  the  joth  November  186^, 

Shitanath  Biswas  and  others  (Plaintiffs), 

Appellants, 

versus 

Kishen  Mohun  Mookerjee  and  others 
(Plaii^iffs  and  Defendants),  Respondents. 


Baboo  Bama  Churn  Banerjee  for 
Appellants. 

Baboo  Huree  Narain  Rty  for  Respondents. 

Whilst  a  suit  was  pending-  before  arbitrators^  tlift  ap- 
pellant, on  application,  was  made  a  co-plaintiff,  and  %n  \ 
he  made  no  objection  to  the  firbitration,  But  suffered 
the  arbitrators  to  give  in  their  award,  which  affected 
him  equally  with  the  other  co-plaintiffs,  he  was  consi- 
dered as  having  agreed  to  the  arbitration  ah  initio,  and 
therefore  bound  by  it. 

Held  also  that  the  first  Court  acted  illegally  m  d^ 
ciding  the  case  on  the  merits  after  the  aiBitratioiiy  ami 
that  the  Lower  Appellate  Court  was  right  in  deciding 
the  appeal  on  the  terms  of  the  award  instead  of  on  the 
merits. 


We  see  no  reason  to  interfere  with  the 
Lower  Appellate  Court's  order  in  this  case. 
It  appears  that  the  suit  was,  with  the  consent 
of  all  the  then  parties  to  it,  referred  to  art)l- 
tration.  Whilst  it  was  pending  before  the 
arbitrators,  the  special  appellant  petitioned 
the  Court  to  be  made  a  co-plaintiff,  and  he 
was  made  a  party  accordingly.  The  suit 
shortly  afterwards  was  decided  by  the  arbi- 
trators adversely  to  the  plaintiffs. 

The  special  appellant  now  contends  that 
the  Judge  ought  to  have  tried  the  case  as 
the  Moonsiff  did  on  the  merits,  and  had  no 
right  to  bind  him  (special  appellant)  by  aa 
award  to  which  he  was  no  party. 

On  this,  we  observe  that,  although  special 
appellant  was  no  party  to  the  suit  when  it 
was  referred  to  arbitrators,  yet,  when  he  was 
made  a  co-plaintiff,  he  took  that  position  in 
the  case  as  it  then  stood,  before  the  arbitra- 
tors that  is ;  and  as  he  made  no  objection  to 
the  arbitration,  but  suffered  the  arbitrators 
to  give  in  their  award  which  affected  hioi 
equally  with  the  other  co-plaintiffs,  he 
must  be  considered  as  having  agreed  to  the 
arbitration  ab  initio,  and  to  be,  therefore* 
bound  by  it. 

With  regard  to  the  other  objection,  we 
think  that  the  Moonsiff  acted  illegally  in 
deciding  the  case  on  the  merits  after  an 
arbitration  award,  which  took  the  case  ort 
of  his  jurisdiction,  had  been  come  to,  and 
that  the  Judge  was  right  under  Section  314 
of  Act  VIII.  of  1859  in  deciding  the  appeal 
on  the  terms  of  the  award,  and  that  he  had 
no  power  to  go  into  the  appeal  on  the 
merits. 

We,  therefore,  dismiss  the  special  appeal 
with  costs. 
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The  6th  March  1866. 

Present: 

The  Hon'ble  J.  B^  Phear  and  F.  A.  Glover, 

Judges, 

Coofeyance  Uy  Hindoo  Widow^Suit  by  Re- 
versioner. 

Case  No.  2955  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Additional  Principal  Sudder  Ameen  of 
Dacca^  dated  the  I'/th  August  iSdj,  re- 
versing a  decision  passed  by  the  Sudder 
Ameen  ^/  that  District^  dated  the  i$th 
September  i86jf, 

Hurish  Chunder  Sein  Lushker,  Guardian  of 
(Plaintiff),  Appellant, 
Okhoy  Chunder  Sein  and  another,  Minors, 

versus 

Bromo  Moyee  Dossia  and  others  (Defendants), 

Respondents, 

Baboo  Chunder  Madhub  Ghose  for 
Appellant. 

Baboos  Kalee  Mohun  Doss  and  Luleet 
Chunder  Sein  for  Respondents. 

A  reversioner  may  sue  to  have  a  conveyance  by  a 
Hindoo  widow  declared  void  as  aeainst  him,  out  he  can- 
not sue  simply  for  ejectment  and  possession  during^  the 
lifetiine  of  the  widow. 

In  this  case,  the  plaintiffs  saed  for  posses- 
sion, on  the  ground  that  they  were  rever- 
sioners entitled  to  the  property  on  the  death 
of  the  two  ladies  mentioned,  and  that  these 
ladies  had  alienated  the  property  ultrd  vires. 
It  is  admitted  that  both  ladies  are  still  alive, 
and  a  Fall  Bench  decision  of  this  Court  has 
declared  that  under  such  circumstances  the 
reversioners  are  not  entitled  to  possession. 
Folbwing  this  decision,  the  first  Court  has 
rejected  the  prayer  for  possession,  but  has, 
nevertheless,  gone  on  to  decide  that  the 
conveyances  by  the  ladies  were  invalid.  On 
appeal  and  cross-appeal  by  both  parties  re- 
spectively, the  Lower  Appellate  Coart  has 
decided  that  the  suit  cannot  be  entertained 
daring  the  lives  of  the  ladies,  and  on  that 
^n  ground  dismissed  the  suit.  We  think 
he  is  quite  right.  Had  the  plaint  in  the 
first  instance  sought  the  alternative  relief 
•f  having  the  conveyances  declared  void  as 
tgainst  the  reversioners,  probably  it  would 
Mve  presented  some  merits  which  the  Court 
iRwId  have  been  bound  to  enquire  into.  It 
vas,  however,  simply  a  suit  for  ejectment. 
and,  on  the  face  of  the  plaint,  it  clearly  did 
Wlie. 

We  dismiss  the  appeal  with  costs. 

Vcl-V. 


The  6th  March  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges, 

Hindoo  Law  of  Inheritance^Brother's  Son's 

Daughters. 

Case  No.  407  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Dinage- 
pore,  dated  the  20th  September  186$, 

Radha  Pearee  Dossee  and  another  (Plaint- 
iffs), Appellants^ 

versus 

Doorga  Monee  Dossia  and  others  (Defend- 
ants), Respondents, 

Baboos  Juggadanund  Mookerjee  zn^  Kalee 
Kishen  Sein  for  Appellants. 

Baboos  Banee  Madhub  Banerjee  and 
Goopeenath  Mookerjee  for  Respondents. 

Suit  laid  at  Rupees  24,800. 

A  brother's  son's  daughters  are  not  heirs  according 
to  Hindoo  Law. 

This  suit  is  brought  by  Radha  Pearee 
Dossee  and  Motee  Monee  Dossia,  plaintiffs 
(appellants),  for  declaration  of  their  rever- 
sionary title  to,  and  possession  of,  real  and 
personal  estate,  against  Binode  Monee  Dossia, 
widow  of  one  Hookoom  Chand  Suttyer,  on 
the  ground  that  Binode  Monee,  being  in 
possession,  is  wasting  the  estate.  The  plaint- 
iffs are  daughters  of  the  son  of  Oodoy 
Churn  Suttyer,  the  bother  of  Hookoom 
Chand. 

The  defendant's  deceased  husband's  brother's 
son's  daughters  are  not  heirs  according  to 
Hindoo  Law.  The  plaintiffs  have,  there- 
fore, no  right  of  action;  and  this  suit,  as 
regards  Binode  Monee,  must  be  dismissed. 

It  appears  to  us  that  the  action,  as  far  as 
Doorga  Monee  is  concerned,  is  merely  brought 
collusively. 

The  appeal  is,  therefore,  dismissed  with 
costs  and  interest.  %  ^ 
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Tli6  7th  Match  1 866. 

Present  c 

The  Hon'ble  Str  Barnes  Peacock,  AT/.,  CAi^ 
.  ^;%^>i^,  and  the  Hon'bl6  L.  S.  Jabkson, 

Mahomedan  Law— Legitimacy. 

Case  No.  i65  6f  1865. 

Regular  Appeal  frotfi,  a  decision  passed  by 
Baboo  Punchanun  Banerjee,  Principal 
Sudder  Ameen  of  Ifooghly,  dated  the  loih 
July  i86s. 

Oomda  Beebee  (Defendant), 
Appellant^ 

versus 

^y«d  Shah  J<mab  Alt  (PlaiAtiff), 
Respondent, 

Moulvie  Murkamut  Hossein  and  Baboos 
Dwarkanath  Milter  and  Sreenath  Doss 
for  Appellant. 

Baboos  Kishen  Kishore  Ghose  and  Hem 
Chunder  Banerjee  for  Respondent. 


daughter  to  be  so. 

Peacock,  C.  J, — This  was  a  suit  brought 
for  confirfnation  of  possession  of  a  certain 
shaite  In  c^rtMh  Ikifids  by  reVertrng  itn  order 
under  Act  XIX.  of  1841  of  the  Judge  of  the 
District  of  Beeittioom,  ttating  date  i8th 
March  1864..  The  order  of  the  Judge  un- 
()er  Act  XIX.  was  that  tlie  defendant  'had 
proved  by  documents  that  she  was  the 
•ffatrghtd-  bf  Bahda  Aii.  The  defendant  in 
ter  '♦^^tten  statetaent  says  tliait  "the  fa<;t 
""eft  hiy  being  the  datrghter  of  Shsiha  Bantla 
''*An  {since  deCefcied)  will  be  proved  by 
^'¥he  ^keia-bel'mven-'namah  executed  by  my 
''*¥adi(^r,1ind  other  dbcutnetits." 

VPVs  ^e  tbia  \>y  t!he  pleaders  fb*  tlie  de- 
fendaht  that  t)ne  of  th*  'fssties  raised  wks 
NVh-fetter  \he  defendant  was  or  Nvas  not  the 
•dartighttt-  of  Banda  Ali.  The  Prmcipal  Stid- 
der  Ameen,  in  delivering  his  judgment,  ^ys 
that  0(\c  of  the  points  for  determination  is, 
*'  was  the  defendant,  a  daughter  of  Shaha 
**  Bsmda  AH,  born  of  his  k>ins  in  the  womb 
**  of  a  wife  married  to  him  lawfully  accord- 
**  ing  to  the  Shurra  /"  That  was  a  differ- 
ent issue  from  the  one  which  we  are  told 
Was  taKl  down.  But  the  record  before  us 
4oe8  ifldt  temable  us  to  say  wkst  was  reaUy 
the  issue,  because  the  paper  containmg  tbe 
issues  that  were  raised  has  not  been  sent  to 
'iis,  atid  'hd^s  probably  beeti  [Placed  in  a  se- 
parate Nitltee,  consisting  of  p^apers  'vi)Mx 


are  not  usually  sent  Up  to  this  Court.  But 
it  certainly  ought  to  have  been  sent,  as  it  is 
a  most  important  document  for  the  Court  to 
have  before  it.  If  the  issife  was  such  as  the 
Principal  Sudder  Ameen  in  his  judgment 
has  stated  it  to  be,  and  seems  to  have  un* 
derstood  it,  and  did  not  raise  th«  simple 
issue,  whether  the  defendant  was  the  daugh- 
ter according  to  Mahomedan  Law,  it  is  quite 
clear  that  he  laid  down  a  wrong  issue. 
Having  regard  to  the  defendant's  written 
statement,  the  question  was  whether  she  was 
or  was  not  the  daughter  of  Banda  All  ac- 
cording to  the  Mahomedan  Law,  If,  on  the 
other  hand,  the  issue  was,  as  it  was  stated 
by  the  defendant's  pleaders  to  be,  then  it 
appears  to  us  that  the  l^rincipal  Sudder 
Ameen  tried  the  wrong  issue.  Sir  Wililaxn 
Macnaghten,  In  his  Principles  of  Mahomedan 
Law,  Chapter  VII.,  Section  33,  page  61, 
lays  down  the  law  in  the  following  words : 
"  If  a  man  acknowledge  another  to  be  his 
"  son,  and  ther6  be  nothing  which  obviously 
"renders  it  impossible  that  such  relation 
'*  should  exist  between  them,  the  parentage 
''will  be  established."  I  apprehend  the 
same  rule  is  applicable  to  the  case  of  a 
daughter.  The  same  rute  is  also  laid  down 
substantially,  though  in  different  words,  by 
Mr.  Baillie,  in  his  Digest  of  Mahonwdan 
Law,  page  405.  The  acknowledgment  of 
the  father  renders  the  son  or  daught^  a 
legitimate  child  and  an  heir,  unless  it  is  to- 
possible  for  the  son  or  daughter  to  Have 
been  so. 

Now,  the  Principal  Sudder  Ameen  in  this 
case  enters  into  the  question,  not  as  to  whe- 
ther 'ft  was  possible  or  impossible,  but  whe- 
ther it  ^'as  probable,  that  this  gemlefsan, 
Banda  Ali,  had  married  a  Domnee  or  Ubi. 
That  T^'as  not  a  matter  to  be  enquifed  into 
under  the  real  issue,  because,  if  Banda  Ali 
did  aclcnowledge  that  tfhe  defendant  was  his 
daughter,  then,  according  to  the  Mahomedan 
Law,  she  became  his  daujjhter,  and  one  of 
bis  herrs,  unless  it  was  impossible  for  her  to 
be  *so.  But  when  we  come  to  enquire  into 
i\'hat  was  the  evidence  of  the  acknowledg- 
ment, we  find  that  the  defendant  refied 
on  a  heba-beUawez  and  other  documents, 
but  no  evidence  was  given  that  the  acknow- 
ledgment was  Banda  All's.  On  ihe  6th 
April,  after  the  plaintiff's  witnesses  had  been 
all  examined,  the  plaintiff  filed  two  docu- 
ments, one  of  which  was  a  futwa^  and  an- 
other a  certified  copy  of  a  petition  assenting 
to  a  mutation  of  'names,  and  in  that  decu- 
ment  Banda  Ali  calls  the  defendant  bte 
daughter.     Thtt  doconent  mm  ^yrdewd  to 
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be  Sted  without  any  particular  notice  having 
been  taken  of  its  having  been  filed  after  the 
proper  time;  and,  a9  it  was  filed  pending  the 
examination  of   Witnesses,  the  parties  may 
have    believed  that  it  was  taken   to  be   a 
proved  document.     Being  a  certified  copy, 
it  migltf  be  evidence  that  the  original  est- 
isted  in  the  Collector's  Office.    But  the  e^- 
Ist^nce  of  such  original  would  be  no  evi- 
dence that  Banda  Ali  made  the  admission  con- 
tained in  it,  because  such  ap  original  might 
be  filed  in  the  Office  of  the  Collector,  and 
yet  ^hft  document  might  not  have  been  sign- 
ed by  Sanda  Ali^    Therefore,  it  was  neces- 
sary  to  prove  that   Banda  Ali   signed   the 
original    petition,    before   any    acknowledg- 
meni   contained    in   it  could    be  evidence. 
Tb<e  Principal  Sudder  Ameen,  by  accepting 
(he  document,  and  allowing  it  to  be  filed  in 
the  record  io   that   particular  stage  of  the 
eapse,   may  have   misled  the   parties   into 
believing  that  it  was  admitted  without  fur- 
Iber  proof.    If  the  documents  filed  were  not 
evidence,    the    Principal     Sudder    Ameen 
ought  not  to  h&ve  alluded  to  tbem  at  all. 
Sut  m  bis  judgment  he  refer$  to  the  argv- 
m^ts  pf  the  vakeels  on  those  tiocuments, 
a^d  then  he  gives  his  own  reason  why  Ban- 
da Ali  styled  the  defendant  as  his  daughter, 
thereby  assuming  thai   Banda  Ali  bad  ac- 
knowledged the  d^endant  (o  be  bis  daughter. 
Under  these  circumstances,  we  think  that 
the  Principal  Su4der  Ameen  has  not  tried 
the  correct  issue,   namely,  whether  BaodA 
Ah  jdi4  acknowledge  the  defendant  \o  be  his 
daughter  H)  such  a  manner  as  would  rendisr 
her  his  heir,  or  one  of  his  heirs,  under  the 
Mabomedan  Law.     We  should  pot  send  this 
case  back  to  the  Principal  Sudder  Ameen  \p 
be  tried,  if  we  had  evidence  sufficient  to  en- 
f^]t  OS  to  ^  the  issue.    But,  as  I  have 
aii^^y  observed,  the  documents  which  have 
been  put  in  as  proving  the  acknowledgment 
of  Banda  Ali  have  not  been  proved.    Con- 
sidering the  way  in  whkb  the  documents 
have  been  filed  in  the  record,  we  iimk  (hat 
the  parties  should  have  an  opportunity  ^of 
haviug  the  proper  issue  tried,  and  of  calling 
fltf:ther  evidence  i^  support  of  it.    Th^r.e- 
forc,  under  Section  354  c^  A<*  VIIJ.  of  ^859, 
we  rei^and  the  case  to  the  Principal  Sudder 
Ameen  for  the  pnrpos?  of  trying  whether 
the  itefendant  was  the  daughter  of  Banda 
Ali  according  to  Mabomedan  Law*    If  ihe 
find  th^t  there  w$ts  au  ackpowjedgment  by 
]^an^  Ali  that  this  lady  was  his  daughter, 
mkI  (b^  i;  wa^  imp^^ibW  for  her  p  be  bis 
Ani^lMicr,  he  ought  to  fiqid  that  she  w|is  bJs 


The  cas0  will  b^  kept  on  Qur  file  until'  the 
Principal  Sudder  Ameen  returns  his  finding 
upon  that  issue*  As  the  case  is  going  back 
to  the  Principal  Sudder  Am^en,  the  record 
must  be  sent  back  to  him  to  try  all  the 
issues.  Th^  Principal  Sudder  Anneen  '*^'iU 
ixy  the  issue  now  directed,  instead  ci  the 
first  issue  mentipned  in  his  judgment,  and 
also  the  remaining  issues,  f^nd  return  the 
record  to  us  with  his  finding* 

The  costs  will  await  our  final  decision. 

Z.  S,  yackfon,  J,— I  think  Ithe  pkintiff  is 
entitled  to  the  opinion  of  both  Courta  om  all 
issues  involving  questions  of  law  and  £act. 
But  I  hope  it  will  be  understood  that  wo  by 
no  means  sanction  the  position  or  the  prin- 
ciple that,  because  a  plaintiff  or  defendant 
has  omitted  to  set  up  by  the  requisite  imx>f 
a  particular  document  in  the  Court  below, 
h^  should  be  allowed  an  opportunity  of  doing 
so  in  the  Appellate  Court.  I  think  it  proper 
in  this  case,  only  under  the  peculiar  cireum- 
stances  of  it,  to  make  an  order  of  that  kind. 


The  7th  Mar9b  1866. 
PrfS4n(: 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges, 

Appeal  (t»y  rppw^t^ivf  pf  ^i^f^W^  Ptaintlffy. 

Case  No.  406  of  1S65. 

Regular  Appeal  from  a  decision  passed  by  Mr, 
R,  J.  Richardson^  Ju^ge  of  Bphar,  date4  the 
i6th  September  1865, 

Juggoo  Ul  (Plaintiff),  Appellant, 

versus 

Lalla  Bhikun  Lai  and  others  (Defendants), 

Respondents. 

Babaa  SrtmAih  Banerjef  for  AfW^diMIt* 

Mr,  R.  T,  Allan  and  Bahoos  Nil  Madhub 
Ssin,  KheUurniUh  Bm,  and  Kvkm  Succa 
Mook^jii  tot  Reepondfiuts. 

Ad  aiH>Mlhy  Ui«*Ue0i4  pepmiMrtiifV  ql#4ap«a>e(l 
pUuntW  ought  not  to  be  aiUnittod  wMomt  mn  mdm  ^ 
Court  aUowing  Jhc  rppretpntatire's  Mflie  1^,b«  ^ptartd 
in  the  Register  4  ^\ts. 

In  this  case  Mussamut  Laloo  Koonwur, 
who  was  tbe  sole  plaintiff,  having  ^ie^  gppa- 
rently  af^^r  thp  date  of  the  <ircreejpgj|in«tiifr, 
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one  Jaggoo  Lai,  describing  himself  as  her 
daughter's  son^  presented  his  petition  of  ap- 
peal to  this  Court,  without  having  obtained 
any  leave  to  do  so  under  Section  102  of  Act 
VIII.  of  1859.  It  is  clear  that  this  was  an 
irregular  proceeding,  and  that  the  appeal 
should  not  have  been  received  by  the  Regis* 
trar  until  after  the  Court  had  passed  an 
order  that  Juggoo's  name  should  be  entered 
in  the  Register  of  Suits. 

But  as  the  respondent  did  not  apply  to 
Jiave  the  appeal  taken  off  the  file  on  that 
ground,  but  merely  took  the  objection  at 
the  hearing,  and  that  the  appellant  may  pos- 
sibly have  been  injuriously  affected. by  the 
delay  in  taking  the  objection,  we  direct  that 
the  case  stand  over  for  two  months,  to  enable 
the  appellant  to  procure  a  certificate  of  his 
heirship. 

He  must  pay  all  costs  of  the  respondents 
upon  the  appeal  down  to  the  present  time. 

Should  he  fail  to  procure  the  certificate 
within  two  months,  the  case  will  be  struck 
out  with  costs. 


The  7th  March  1866.    * 

Present  : 

The  «on'ble  H,  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  fudges. 


—Suit  for  Damages — Charge  of 
Abetment  of  Riot  and  Murder. 

Case  No.  340  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
Moulvie  Syud  Imdad  Alt,  Principal  Sudder 
Ameen  of  Tirhoot,  dated  the  24th  June  1865. 

Mugnee  Ram  Chowdhry  and  others 
(Defendants),  Appellants, 

versus 

Gonesh  Dutt  Singh  (PlaintiffJ^ 
Respondent, 

Baboos  Kali  Prosunno  Dutt,  Unnodapershad 
Banerjee,  and  Dwarkanath  Mitter  for 
Appellants. 

Baboo  Kalee  Kishen  Sein  and  Moonshee 
Ameer  AH  for  Respondent. 

A  charge  of  abetment  of  riot  and  murder,  if  sound- 
less and  malicious,  may  render  the  parties  making  it 
liable  to  a  criminal  prosecution  for  perjury.  But,  if 
dismissed  for  want  of  proof,  and  under  circumstances 
such  as  those  in  this  case,  the  Hieh  Court  would  not 
affirm  the  decree  of  the  Court  below  for  damages. 

Thk   brother   of   the   appellant  Mugnee 
Ram  bein^^  killed   in  a  riot,  and  the  said 


Mugnee  and  three  others  of  the  remaining 
four  appellants  being  wounded,  at  their  re- 
quest Bhugwan,  the  fifth  appellant,  went  to 
the  police  to  lodge  an  information.  On  the 
arrival  of  the  police,  the  first  named  four 
appellants  gave  depositions  on  oath,  stating 
that  the  plaintiff  and  his  son  were  personally 
present  in  the  affray,  and  ordered  others  to 
beat  (maro)  these  appellants.  This  state* 
ment  was  repeated  before  the  Magistrate, 
who,  however,  committed  only  some  servants 
of  the  plaintiff  to  the  Sessions,  and  dis- 
charged, among. others,  the  plaintiff  and  his 
son,  as  the  record  states,  "  for  want  of  proof." 
Only  one  out  of  the  few  persons  committed 
was  punished  by  the  Sessions  Judge. 
Mugnee  Ram  and  the  others  were  entered, 
first  by  the  police,  and  then  by  the  Magis- 
trate, as  informants  and  prosecutors,  bat 
were  subsequently  made  witnesses  by  the 
Magistrate  when  the  case  was  committed  to 
the  Sessions. 

Meanwhile,  on  Mugnee  Ram's  asking  for 
the  trial  of  the  plaintiff  for  his  participation 
in  the  affray,  the  Sessions  Judge  refused  to 
interfere.  The  matter  was  further  taken  up 
to  the  High  Court  on  the  Criminal  Side,  which 
Court  called  for  a  report  from  the  Sessions 
Judge,  on  receipt  of  which  it  stated  that  he 
did  not  find  it  proper  to  interfere  as  to  the 
Magistrate's  exercise  of  his  discretion. 

The  plaintiff,  however,  was  fined  by  the 
Magistrate  500  rupees  for  not  having  given 
the  information  of  the  affray,  of  which  the 
Magistrate  thought  he  must  have  known,  it 
having  occurred  close  to  his  house  and  for 
his  farmed  land. 

The  plaintiff  now  sues  for  damages  to  the 
extent  of  2,00.000  rupees  (two  lacs),  saying 
that  he  does  not  ask  for  more,  because  the 
defendants  would  not  be  able  to  pay  as  much 
as  he,  with  reference  to  his  rank,  is  entitled 
to  ask  for  the  disgrace  to  which  he  was 
exposed  by  this  false  prosecution  which  had 
put  his  life  and  liberty  in  danger,  and  for  his 
detention  for  three  days  under  the  surveil- 
lance of  the  police. 

The  plaintiff  had  sued  some  others  besides 
the  five  appellants,  but  the  Lower  Court 
found  that  plaintiff  had  no  claim  against 
them.  As  against  these  five,  however,  the 
Court  was  satisfied  that  there  was  a  previous 
quarrel  between  the  plaintiff  and  Mugnee 
Ram,  with  whom  the  other  four  appellants 
were  in  some  way  or  other  connected ;  but, 
relying  upon  the  orders  of  the  Magistrate  as 
conclusive  proof  of  plaintiff's  innocence,  gave 
him  a  decree  for  ao,ooo  rupees,  stating  that 
it  was  not  proper  to  award  any  Bigher  sum 
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against  the  defendants.  Against  this  deci- 
sion the  appellants  appeal. 

We  do  not  find  ^that  ihe  Principal  Sudder 
Ameen  had  any  positive  evidence  on  which 
he  fixed  20,oco  rupees  as  a  proper  sum. 
This  point,  however,  is  immaterial.  On 
the  fac^  of  th^  decision  of  the  Princi- 
pal Sudder  Ameen,  we  see  no  reason  to 
hold  Bhugwan  any  way  liable  for  dama- 
ges. He  had  not  said  anything  of  his  own 
knowledge,  but  simply  went  to  inform  the 
Police  at  the  request  of  the  other  four 
wounded  'appellants,  and  might  have  pro- 
perly done  this  even  if  he  had  not  been  asked 
by  them. 

We  allow  that  a  party  can  sue  for  da- 
mages on  the  ground  of  a  malicious  and 
groandless  charge  of  being  an  aider  and 
abettor  in  a  riot  and  murder;  b^it  we  have 
strong  doubts  whether,  in  such  a  case  as 
this,  the  remaining  appellants  can  properly 
be  called  prosecutors.  They  were  mere  in- 
formants to  the  Police,  and,  being  wounded, 
were  at  first  examined  as  informants,  but 
afterwards  were  made  witnesses  by  a  compe- 
tent authority. 

The  Police  could  not  allow  these  appellants 
to  compromise,  nor  could  the  Police  avoid 
investigating  the  case,  even  if  these  appel- 
lants had  refused  to  be  examined.  Witnesses 
giving  evidence  judicially  ^  cannot  be  sued 
in  a  Civil  Court  for  damages,  though  they 
certainly  are  liable  to  be  punished  in  a  Cri- 
minal Court  for  any  false  and  malicious 
statement  that  they  may  make  prejudicial 
to  the  character  or  life  or  liberty  of  any 
person. 

Now,  even  if  these  four  appellants,  being 
wounded  persons,  are  to  be  considered  to 
have  been  prosecutors,  yet,  considering  the 
case  in  all  its  bearings,  we  think  the  plaint- 
iff has  no  right  to  recover  any  damages 
here. 

We  find  on  the  record  of  the  case  that 
the  plaintiff  has  given  no  other  proof  of  his 
innocence,  and  of  the  falsehood  of  the 
statements  of  these  four  appellants,  except 
a  copy  of  the  order  of  the  Magistrate,  by 
which  that  Officer  released  the  plaintiff  for 
"  want  of  proof."  That  proceeding  and  order 
mentioned  no  specific  reasons  or  any  se- 
parate facts  showing  its  opinion  of  plaintiff's 
innocence.  From  the  very  nature  of  the 
offence,  this  verdict  of  **  not  proven"  by  the 
Magistrate  would  not  protect  the  plaintiff 
from  being  again  put  upon  his  trial  for  this 
crime  upon  fresh  and  sufficient  evidence. 

If  a  charge  of  perjury  were  brought  against 
these  appellanu,  the  Court  trying  the  case 


would  not  be  bound  by  any  finding  of  the 
Magistrate  that  these  persons  had  perjured. 
That  Officer  had  discretion  to  believe  or 
disbelieve  these  persons  when  deposing  to 
the  presence  of  the  plaintiff,  but  had  no 
authority  finally  to  decide  for  all  purposes 
that  what  these  persons  stated  on  this  head 
was  not  true. 
I  Neither  the  Magistrate  nor  the  Sessions 
Judge  who  tried  the  case  expressed  any 
clear  opinion  definitely  regarding  the  false- 
hood of  the  assertions  of  the  appellants. 
It  is  one  thing  to  discharge  a  person  on  the 
ground  of  ^''want  of  proof ^  "  and  another  to 
record  that  the  statement  of  witnesses  speak- 
ing of  the  participation  of  that  prisoner  in 
an  offence  are  undoubtedly  and  clearly  and 
deliberately  false.  This  last  was  nowhere 
recorded  in  this  case. 

The  Sessions  Judge  had  power  to  commit 
these  appellants  for  perjury,  and  he  did  not. 
One  of  the  witnesses,  deposing  to  the  pre- 
sence of  the  plaintiff,  was  by  the  Magistrate 
put  on  his  trial  for  perjury,  but  was  acquit- 
ted on  trial  by  the  Sessions  Judge. 

It  is  clear  also  that  the  Civil  Courts  are  not 
bound  by  the  opinion  of  the  Magistrate, 
which  is  the  point  relied  upon  by  the  plaint- 
iff. Even  if  it  be  assumed  that  a  Civil  Court 
can  consider  this  order  of  the  Magistrate  to 
be  quite  sufficient  to  allow  the  plaintiff  to 
start  his  case,  it  is  evident  that  the  appel- 
lants have  a  right  to  plead  that  their  state- 
ments were  nevertheless  correct,  and  to  depose 
to  that  effect,  and  to  produce  further  testi- 
mony in  support  of  their  assertion,  all  which 
they  have  done.  The  plaintiff  has  not  pro- 
duced any  proof,  however,  to  rebut  this 
evidence.  Now,  even  if  we  be  inclined 
to  hold  that  the  plaintiff  and  his  son  were 
not  present  as  deposed  to  by  these  appellants, 
we  are  quite  satisfied  that  the  quarrel 
arose  oiA  of  a  claim  to  rents  made  on  behalf 
of  the  plaintiff  regarding  certain  lands 
alleged  to  be  purchased  by  Mugnee  Ram 
and  others,  which  they  assened  were 
lakheraj,  and  that  the  lease  of  the  village 
Tin  which  these  lands  were  situated)  to  plaint- 
iff's servant  was  a  nominal  transaction  by 
the  plaintiff  in  which  he  kept  himself  on 
the  back  ground.  We  are  not  in  a  position 
to  say  that  it  was  not  the  plaintiff  who 
caused  certain  persons  to  go  to  the  place 
of  the  riot,  and  that  there,  by  their  acts, 
the  affray  took  place.  Thus  plaintiff  really 
may  have  been  more  or  less  responsible  for 
those  acts  which  led  to  the  murder  of  the 
brother  of  Mugnee  and  the  wounding  of 
several  others.      We  admit  that  ))laintiff  had 
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a  remedy  against  these  appellants  by  pro- 
secuting ihem  for  perjury,  on  the  ground 
that  they  had,  from  motives  of  enmity  and 
malice,  stated  that  he  and  his  son  were  present 
when  they  were  not  present  at  all,  but  plaint- 
iff did  not  do  this. 

Under  all  these  circumstances,  we  think  a 
decree  for  any  damages  10  plaintiff  is  not  pro- 
per, and  we  accordingly  reverse  the  decision 
of  the  Lower  Court,  and  dismiss  with  costs 
the  plaintiff's  case,  and  decree  this  appeal 
with  ail  costs. 


The  7th  March  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Camp- 
bell, Judges, 

Limitation  (Regulation  IL,  i8g<)— Suit  by  Go- 
'?^nuneat  against  Gbatwals— Onus  probaadL 

Case  No.  2547  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Major  y,  S,  /?avies,  Judicial  Commission- 
er of  Ckoia  Nag  pore  y  dated  the  21  si  June 
iSSjn,  reversing  a  decision  passed  by  Lf. 
JR,  C.  Money  y  Deputy  Commissioner  of  that 
Disiricty  dated  thi  13th  September  i86jf, 

^romanuod  Gossain  and  others  (Defendants), 

Appellants^ 

versus 
The  Government  (Plaintiff),  Respondent. 

Baboos    Tarucknath   Dutt  and     Upprokash 
Chunder  Mookerjee  for  Appellants. 

R4^bpos  Kishen  Kishore  Ghose  and  Juggada- 
nund  Mookerjee  for  Respondents. 

Under  Regulation  11.,  1S05,  60  years  is  fixed  as  the 
absolute  limit  beyond  which  neither  fraud  nor  any  other 
ppecifil  alle^aHon  will  five  a  cause  of  action^ 

In  a  suit  by  Government  ag^ainst  ghatwals,  the  de- 
fendants were  found  to  have  been  in  possession  *'  for  a 
very  long  time ;"  and  althougb  they  had  failed  to  prove 
AossessioB  in  excess  of  60  years,  the  onus  was  held  to 
Tie  on  the  Government  to  prove  possession  within  60 
years. 

This  case  is  a  boundary-dispute  between 
Uie  Government  as  the  zemindar,  and  the 
ghatwals  as  occupiers  of  the  ghatwalee 
mehal  of  Jhoonjka  belonging  to  Govern- 
ipent,  and  defendants  as  owners  of  the  de- 
butmr  mehal  of  Bhalookharreah,  and  a  reyk 
pf  land  situated  within  the  boundaries  of 
m«hal  Jhoonjka  belonging  to  the  defendants. 
The  lands  were  awarded  to  the  defendants 
by  an  Act  IV.  award  in  1847.  The  present 
suit  was  pc^  broujght  till  jj86i,  and  would,  in 


the  case  of  a  private  plaintiff,  be  out  of  time; 
but  this  suit  being  a  suit  by  Governmontt 
limitation  is  regulated  bv  Regulation  II.  of 
1805.  By  the  provisions  of  that  Regulation 
(Section  2,  Clause  second),  it  is  provided 
that  ''all  claims  on  the  part  of  Goveqi- 
"ment,  whether  for  the  assessmeiU  of  iapd 
''held  exempt  from  the  public  revenue,  or 
''for  the  recovery  of  arrears  of  the  public 
"  assessment,  or.  for  any  other  public  right 
"  whatever  (the  judicial  cognizance  of  which 
"  may  not  have  been  otherwise  limited  by 
"  some  special  rule  or  provisions  in  force), 
"shall  be  heard,  tried,  and  determined  in 
"the  several  Courts  of  civil  justice  to  which 
"cognizance  thereof  may  properly  belong, 
"under  the  general  Regulations  which  may 
"have  been  or  may  be  hereafter  enacted, 
"  if  the  sanie  be  regularly  and  duly  prefer- 
"  red  at  any  time  within  the  period  of  $ix 
"  years  from  and  after  the  ongiu  of  t)ie 
"  cause  of  action/' 

There  is  no  provision  whichi  in  the  q^jn^ 
of  fraud,  or  other  unju$t  and  dishonest  means 
of  acquisition,  extends  the  period  pf  $ixty 
years.  The  provision  in  Section  ^rd  of  t^ 
same  Ragulaiion,  in  respect  of  property  ac- 
quired by  fraud,  is  only  a  provision  extend- 
ing the  ordinary  twelve  years'  Umitgiigfi; 
and  by  Clause  3rd  of  the  ^ame  Seciioii,  sijK- 
ty  years  is  fixed  as  the  absolute  limit  beyond 
which  neither  fraud  nor  any  other  special 
allegation  will  give  a  cause  of  action. 

It  appears,  then,  in  the  present  suit  that, 
whatever  be  the  origin  of  defendants'  hold- 
ing, if  it  had  been  held  for  a  period  beyond 
sixty  years,  it  will  be  protected  by  liniita- 
tion. 

The  Lower  Appellate  Court  found  defend- 
ants to  have  been  in  possession  for  a  "  verf 
long  time," — an  expression  which  very  mncb 
tallies  with  the  terms  of  the  Act  IV.  award, 
which  declares  that  the  defendants  had  been 
in  possession  more  than  thirty  years  p/^vi- 
ous  to  that  case.  The  Lower  Appellate 
Court  goes  on  to  find,  pn  a  comparison  of 
boundaries,  as  a  matter  of  title,  ihal  tib((^ 
greater  part  of  the  disputed  land  really  and 
properly  belonged  to  plaintiff'3  mehal.  The 
judgment  proceeds  to  say  that,  as  defendants 
have  not  proved  th^ir  possession  for  sixijr 
years  and  upwards,  plaintiff's  suit  must  b^ 
decreed. 

1  he  defendants,  special  appellants,  ap<- 
peal  on  the  ground  that,  in  respect  of  t^ 
point  of  limitation,  the  onus  was  wrongl}^ 
thrown  upon  them ;  that,  under  the  circum- 
stances, it  is  npt  sufficient  th$U  tjl^y  have 
failed  (p  prpyjs  pp^^^sion  in  i^m^i^  fA  ai^ 
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yearS)  but  that  it  was  necessary  for  the 
piainiiff  to  prove  possession  within  sixty 
years« 

Under  all  the  circumstances  of  the  case, 
seeing  that  the  very  long  possession  of  the 
defendants  is  found  as  a  fact,  we  think  the 
defendants'  contention  correct,  and  that,  to 
"  enable  the  Court  to  give  a  decree  to  plaint- 
iffs»  it  is  necessary  to  find  that  plaintiff's 
allegation  of  having  been  in  possession, 
either  directly  or  through  subordinate  ghat- 
wals  within  the  last  sixty  years,  has  been 
proved.  We,  therefore,  remand  the  case  to 
the  Lower  Appellate  Court  for  a  distinct 
finding  upon  this  point. 

Remanded  accordingly. 


Tht  8th  March  1866. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

Lfanitation'^Incofne  Tax. 
Case  No.  349  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
fki  Principal  judder  A  mten  of  Furreed- 
pore  im  Dacca,   dated    the    isth   August 

The  CollectOT  of  Furreedpore  (Defendant), 

Appellant, 

versus 

Gooroo  Dass  Roy  (Plaintilfj,  Respondent. 

Baboos  Kishen  Kishore  Ghose  and  Juggada- 
nund  Mookerjee  for  Appellant. 

Mr,  R,  T,  Allan  and  Baboo  Mohendro  Lai 
Shonu  for  Respondent. 

Suit  laid  at  Rupees  5,119-3. 

A  soft  for  refund  of  Income  Tax  paid  twice  over  in 
tm  different  districts  is  barred  by  limitation  if  broug^ht 
after  three  months  from  the  accrual  of  the  cause  of  ac- 
tion, whether  the  Collectors  acted  leg^ally  or  itlegally  in 
coUectiB^  the  tax. 

Seion-Karr,  J. — This  is  a  somewhat  novel 
case,  in  which  the  plaintiff  has  sued  the  Col- 
lectors of  Jessore  and  P'urreedpore  to  reco- 
ver Rupees  5,1 19-3  as  money  paid  twice  over, 
OQ  account  of  the  assessment  of  the  Income 
Tax  for  the  years  i860, 1861,  1862, 1863,  and 
part  of  i864« 

Both  the  Collectors  sued  filed  written 
statements.  The  plaintiff's  case  was  that 
alMost  the  wiiok  of  his  estates  were  situated 
in  Jesaore,  and  that  he  had  paid  at  ihat  trea- 
ttrv  the  "Whole  amotiiit  of  his  Income  Tax 
MAte  on  ail  hit  ettatM  and  (xher  ^npert)', 


which  he  had  again  been  compelled  to  pay  at 
Furreedpore  for  his  estates  of  Roopapat, 
Binodepore,  and  Pokhtanee,  situated  within 
that  district. 

The  Collector  of  Furreedpore  pleaded  lim- 
itation under  Section  245  of  Act  XXXIl.  of 
1 860  (the  Income  Tax  Act),  and  he  may  also 
be  heUi  to  have  pleaded,  amongst  other  things, 
that  the  Court  could  not  at  all  entertain  the 
claim  to  set  aside  the  assessment. 

The  Collector  of  Jessore  stated  that  the 
plaintiff  had  not  filed  his  returns  at  Furreed- 
pore as  he  ought  to  have  done,  and  he  then 
seemed  to  rest  his  defence  on  the  written 
statement  of  the  Collector  of  Furreedpore. 

The  Principal  Sudder  Ameen,  in  a  not 
very  clear  judgment,  has  overruled  the  plea 
of  limitation  raised  on  behalf  of  Goveni- 
ment,  and  has  ruled  that  the  plaintiff  is 
entitled  to  recover  for  the  Income  Tax  as- 
sessment levied  by  Government  at  Furreed- 
[>ore.  I  may  observe  that  I  am  wholly  un* 
able  to  perceive  the  force  of  the  Principal 
Sudder  Ameen's  remarks  that  the  several 
Sections  of  the  law  cited  in  defence,  of  Go- 
vernment ;ire  "  mere  verbiage/'  or  in  no  way 
bear  on  the  mooted  point. 

In  appeal  on  the  part  of  Government,  two 
points  have  been  raised  under  the  Act,  first, 
that  the  Civil  Court  has  no  jurisdiction  at 
all  under  Section  244  of  the  Act;  and, 
secondly^  that,  under  Section  245,  the  plaintiff 
is  barred  by  limitation. 

I  think  it  is  only  necessary  to  decide  this 
appeal  under  Section  245  of  the  Aa,  and  in 
this  view  the  plaintiff  is  barred.  The  Sec- 
tion says  that  *'  no  suit,  action,  or  other  pro- 
"  ceeding  shall  be  commenced  or  prosecuted 
'^  against  any  person  for  anything  done  in 
"  pursuance  of  this  Act  without  giving  to 
"  such  person  a  month's  previous  notice  of 
"  the  intended  action  and  of  the  cause  thereof, 
"  nor  ajSter  the  expiration  of  three  months 
^^  from  the  accrual  of  the  cause  of  action, 
"  or  other  proceeding." 

Under  this  Section,  the  plaintiff  is  clearly 
out  of  lime.  The  suit  for  the  years  previous 
to  1864  is  on  the  very  face  of  it  untenable, 
and,  as  for  the  year  1864,  the  last  payment 
was  in  February,  and  the  suit  was  not 
brought  until  the  9th  of  August,  which  is  more 
than  three  months  after  the  cause  of  action. 

I  cannot  endorse  Mr.  Allan's  argument 
that  the  law  is  applicable  only  where  the 
conduct  of  the  official  has  been  legal,  and  that, 
the  Collector  must  be  held  to  have  acted,  not 
under  the  Act,  but  altogether  without  and 
beyond  the    Act,    inasmuch    s^    he  acted 
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illegally  in  collecting  at  Furreedpore  what 
had  been  already  paid  for  at  Jessore,  and 
^  ihat  illegal  acts  are  tantamount  to  acts 
done  without  any  law  at  all,  and  are  con- 
sequently not  liable  to  the  rule  of  limit- 
ation especially  laid  down  for  injured 
tax-payers.  The  tax  was  levied  under 
color  and  by  aid  of  the  Income  Tax  Act, 
and  the  meaning  of  the  redress  open  to  indi- 
viduals under  the  Act  is  that  it  should  lie 
for  acts  done  illegally,  or  against  the  intent, 
or  beyond  the  provisions  of  the  law,  but  still 
under  color  of  the  same.  It  could  never  be 
intended  that  redress  might  be  sought  for 
under  the  law  only  where  the  acts  done 
were  legal.  It  would  be  an  absurdity  for  an 
enactment  to  tell  people  that  they  might 
have  redress  for  acts  done  legally  under  a 
Statute,  while,  at  the  same  time,  the  whole 
object  of  the  Statute  was  to  raise  a  tax  by 
the  Revenue  Officers,  and  not  to  allow  the 
liability  to  the  taxation  to  be  questioned  in 
^  the  Civil  Courts.  The  law  contemplated 
*  that  there  should  be  a  means  of  redress 
against  acts  illegally  or  wantonly  done,  but 
in  pursuance  of  the  objects  of  the  law  :  pro- 
vided such  redress  were  sought  for  within 
three  months  of  the  cause  of  action.  The 
argument  of  Mr.  Allan,  if  accepted,  would 
leave  some  men  without  any  law  at  all  in 
respeqt  to  acts  done  illegally  in  the  collec- 
tion of  the  Income  Tax,  while  it  would  hold 
out  to  others  a  fallacious  and  delusive  hope 
of  redress  against  acts  ddne  legally  and  in 
furtherance  of  the  collection. 

The  refusal  of  the  Collector  to  refund  the 
amount  levied  at  Furreedpore  is  not  the 
plaintiff's  cause  of  action.  The  time  must 
run  from  the  date  of  each  alleged  payment 
in  excess,  or  of  payment  of  what  had  been 
already  paid  for  elsewhere.  Neither  can  the 
notice  given  by  the  plaintiff  on  the  27ih 
of  May  1864  be  regarded  as  constituting  a 
cause  of  action  for  all  the  back  years  and  the 
previous  payi^nts. 

We  ought  not,  as  Mr.  Allan  wishes  us  to 
do,  to  give  a  decree  against  the  Collector  of 
Jessore,  on  the  ground  that  he  seems  to  ad- 
mit that  the  tax  has  been  levied  at  both 
districts. 

The  law,  when  resorted  to,  must  be  con- 
strued for  Government  as  for  any  other  suitor, 
and  it  is  beyond  question  that  the  suit 
is  out  of  time,  and  should  never  have  pro- 
ceeded to  trial  on  the  meriis.  Without 
such  a  trial,  no  decree  can  be  given  against 
any  Official  whether  at  Jessore  or  at  Furreed- 
-Dore. 


If,  however,  the  plaintiff  has  really  been 
called  on  to  pay  twice  over  for  any  portion 
of  his  estates,  as  is  admitted  by  the  Govern- 
ment pleader,  the  proper* course  would  be 
for  him  to  apply  for  a  refund  to  the  Board 
of  Revenue  or  the  Local  Government.  His 
plaint  does  not  state  that  his  application  has 
been  carried  beyond  the  Collector  and  Com- 
missioner of  the  Division. 

As  the  law  is  clear  in  favor  of  the  ap- 
pellant, the  appeal  is  decreed,  and  the  suit  is 
dismissed  with  all  costs  in  both  Courts. 

Macphersotiy  J. — I  agree  in  thinking  that 
we  ought  to  decide  in  favor  of  the  appel- 
lant, and  that  the  plaintiff's  suit  ought  to 
be  dismissed,  not  having  been  instituted 
within  three  months  of  the  accrual  of  the 
cause  of  action,  as  provided  by  Section 
245  of  the  Income  Tax  Act.  The  Col- 
lectors in  levying  the  tax  were  acting  in 
their  official  capacity;  and  whether  they 
acted  legally  or  illegally  in  the  course  which 
they  adopted,  it  is  beyond  doubt  that  they 
are  protected  by  Section  245,  and  that  no 
suit  will  lie  against  them  unless  instituted 
within  three  months  after  the  accrual  of  the 
cause  of  action. 

The  mode  in  which  this  suit  has  been 
conducted  on  behalf  of  Government  is 
worthy  of  notice.  The  plaintiff,  alleging  that 
he  had  been  made  to  pay  Income  Tax  twice 
over,  once  in  Jessore,  and  again  in  Furreed- 
pore, sued  the  Collectors  of  both  those  dis- 
tricts to  recover  the  amount  paid  in  excess  of 
that  for  which  he  was  legally  liable.,  The 
Government  was  substantially  the  sole  de- 
fendant in  the  suit.  We  should  have  ex- 
pected that,  in  such  a  case,  the  two  Col- 
lectors would  have  combined  in  their 
defence,  and  would,  in  their  written  state- 
ments, have  taken  distinctly  such  grounds 
of  defence  as  the  Government  chose  to  rely 
upon.  Instead  of  this,  the  two  Collectors 
file  separate  statements,  each  apparently 
defending  the  assessment  he  has  himself 
made,  and  each  saying  that,  if  the  other  has 
levied  more  than  he  ought,  the  plaintiff  can 
recover  it  from  him.  The  Furreedpore  Col- 
lector says :  "  If  it  be  true  that  the  Ux 
**  on  the  plaintiff's  income  at  Furreedpore  has 
"  been  again  taxed  at  Jessore,  it  is  open 
"  to  him  to  adopt  measures  for  the  remedy 
"  thereof  at  Jessore."  The  Jessore  Collec- 
tor's written  statement  is  as  follows  : — 

''  Plaintiff  sues  on  the  allegation  that  he 
*'  has  been  twice  assessed,  and  the  amounts 
"  of  such  assessment  have  been  recovered 
"  from  him  ;  he  prays  for  a  refund.  As  he 
''  (plaintiff)  did  not  fill  his  return  of  income 
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"in  the  Furrcedpore  CoUectorate,  he  was 
"there  assessed  for  income  on  the  proper- 
"ties  situate  in  ihat  district.  There  is  no 
"law  which  leaves  him  the  alternative  of 
"appealing  against  such  taxation,  or  of 
"setting  it  aside  by  a  Civil  suit.  Plaintiff 
"  has  ncJt  specially  stated  on  what  portion  of 
"his  income,  and  on  what  particular  proper- 
"ty,  he  has  been  twice  assessed  at  Jessore. 
"If  plaintiff  succeeds  in  proving  the  above, 
"Goi'ernment  can  have  no  objection  to  re- 
"funding  him  such  amount  from  the  tax 
"  which  hi  has  been  charged  with  at  Jessore. 
"The  answer  to  the  rest  of  the  allegations 
"made  in  this  suit  is  given  in  the  defence 
"filed  by  the  Collector  of  Furreedpore.'' 

The  written  statement  of  the  Collector  of 
Furreedpore  explains  the  circumstances  under 
which  the  tax  w-as  levied  in  that  district, 
and  raises  the  question  of  the  three  months' 
limitation  under  Section  245  of  the  Income 
Tax  Act.  It  will  be  observed  that,  from  the 
statement  of  the  Jessore  Collector,  it  is  quite 
impossible  to  gather  whether  that  officer 
meant  to  admit  or  to  deny  that  the  assess- 
ment ia  Jessore  was  wrong :  and  nothing  can 
be  more  indefinite  or  meaningless  than  the 
statement  that,  if  the  plaintiff  proves  his  case, 
the  Government  "can  have  no  objection  **  to 
refund.  One  of  the  issues  fixed  and  tried  by 
the  Ia)wer  Court  was  as  to  which  of  the 
Collectors  ought  to  refund.  The  Court 
gives  judgment  at'  some  length  on  this 
part  of  the .  case,  and  finally  decides 
against  the  Collector  of  Furreedpore.  The 
Court  remarks  :  "  I  see  from  the  records 
"before  me  that  each  of  the  Collectors  has 
"been  endeavouring  to  justify  himself  for 
"nearly  five  years,  during  which  time  the 
"plaintiff  was  knocked  about  in  their  Kut- 
••  cherries  like  a  shuttlecock  without  re- 
"  dress." 

Further,  alihongh  neither  in  the  written 
statements,    nor    orallv    before    the    Ix)wer 

_  m 

Court,  was  it  ever  objected  that  the  one 
month's  notice  of  su't  required  by  Sec- 
lion  245  had  not  been  given,  that  objection 
was  taken  for  the  first  time,  and  pressed 
upon  us.  in  appeal.  This  is  an  objection 
which,  if  not  taken  in  the  first  instance, 
ought  not  to  have  been  taken  at  all  in  a  suit 
sach  as  this. 

It  is  exceedingly  difficult  to  induce  suitors 
in  general  to  comply  fully  with  the  require- 
ments of  the  Code  of  Civil  Procedure,  and  to 
file  distinct  and  straightforward  written 
statements.  But  it  might  have  been  ex- 
pected that  a  case  in  which  the  Government 
alone  was  the  defendant  would  have  been 

Vol  V. 


found  an  exception  to  the  general  rule. 
Nothing  can  be  more  essential  to  the  credit 
of  the  Government  than  that,  when  suits  are 
brought  against  it,  the  line  of  defence  to  be 
followed  should  be  carefully  considered  in 
the  first  instance,  and,  after  being  deliberate- 
ly adopted,  should  be  laid  before  the  Courts, 
as  the  law  requires,  distinctly,  and  in  a 
business-like  manner,  and  at  the  riffht  time. 

The  remark  of  the  Principal  Sudder 
Ameen,  that  the  provision  of  Section  245 
of  the  Income  Tax  Act,  which  makes  it 
necessary  that  a  suit,  if  brought  at  all. 
should  be  brought  within  three  months 
from  the  accrual  of.  the  cause  of  action,  is 
**  mere  verbiage,"  is  to  me  simply  unintelli- 
gible. 

The  decree  of  the  Lower  Court  must  be 
reversed,  and  the  plaintiff's  suit  must  be  dis- 
missed. As  the  sitit  is  dismissed  on  the 
ground  of  limitation,  and  as  this  plea  was 
urged  in  the  Lower  Court  as  well  as  before 
us.  I  think  (although  I  have  some  hesita- 
tion in  coming  to  this  conclusion)  that  the 
costs  must  follow  the  result,  and  be  paid  by 
the  plaintiff. 


The  8th  March  1866. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Alluvial  Land— Regulation  XL,  1825. 
Case  No.  2139  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Mr,  F.  y,  Lockburn,  Judge  of  Dacca ^ 
dated  the  8th  May  1865,  reversing  a  de* 
cision  passed  by  the  Principal  Sudder 
Ameen  of  that  District^  dated  the  23rd 
May  1863. 

Shib  Chunder  Ghuttuck  and  others 
(Plaintiffs J,  Appellants, 

versus 

The  Collector  of  Tipperah  and  others 
(Defendants),  Respondents. 

Baboos  Divarkanath  Miiter  and  Kalee 
Mohun  Doss  for  Appellants. 

Baboos  Chunder  Madhub  Ghose  and  Kalee 
Prosunno  Dutt  for  Respondents. 

,      Under  Ke^ulation  XI.,  1825,  chur  land  belongrs  to 
the  proprietor  of  thr  estate  to  whicti  it  accretes,  provided 
it  is  not  separated  from  it  by  an  unf.jrdahle  stream. 
The  facts  g-overning'  the  application  of  this  prindpte 

I  to  a  chur  on  the  west  may  be  quite  different  from  thiDSf; 
having  reference  io  a.  chur  on  the  east.  r.  g.,  there  may 
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be -a  completely  intersecting  unfor^able  stream  to  the 
west  chur,  and  a  partial  unfordable  khal  to  the  eastern 
chur. 

This  was  a  case  in  which  plaintiff  claim- 
ed some  chur  land  as  accretion  to  his 
farmed  lands  of  Jowar  Nurea,  abutting  on 
Kismuts  Nurea  and  Kedarpore,  and  origin- 
ally a  khas  mehal  of  Government.  Govern- 
ment supported  plaintiff's  claim. 

Defendants  alleged  that  the  lands  in  suit 
were  part  of  their  Asleei  lands  which  had 
diluviated  and  re-formed  on  the  other  side 
the  nudee ;  and  that  plaintiff  was  already 
in  possession  of  the  whole  of  the  chur  lands 
which  constituted  his  farm  from  Government. 
It  was  added  that  plaintiff  never  had  pos- 
session of  the  lands  he  claimed. 

The  first  Court  found  that  plaintiff  was 
entitled  to  the  land  in  suit,  and  was  not  bar- 
red by  limitation.  • 

The  defendants  appealed  against  the  above 
decision  of  the  first  Court  on  both  points. 

The  Judge  has,  on  that  appeal,  held  that 
the  evidence  adduced  by  plaintiff  showed 
that  plaintiff  had  originally  a  re-formed  chur, 


plaint  claimed  the  lands  as  of  Nurea,  not  of 
Nurea  and  Kedarpore,  and  that  the  Principal 
Sudder  Ameen  should  ha^e  confined  plaint- 
iff to  his  plaint. 

Plaintiff  appeals  specially,  urging — 

isl. — That  Joar  Nurea  comprises  Kismuts 
Nurea  and  Kedarpore.  • 

2nd. — That  the  admission  of  defendant  in 
the  decision  of  1847  is  binding  on  defendant. 

jr«f.— That  by  Regulation  XI.  of  1825, 
the  special  appellant  is  entitled  to  the  land 
as  an  accretion  contiguous  to  his  farmed 
lands,  the  khal  neither  entirely  Separating 
the  lands,  nor  being  unfordable. 

^th. — That  the  Judge  in  this  case  was 
sitting  in  review  on  certain  points  only,  and 
should  not  have  gone  into  other  matters 
already  decided. 

Judgment. — With  reference  to  the  first 
three  pleas,  we  are  clearly  of  opinion  that  this 
case  must  be  remanded.  The  principle  on 
which  this  case  has  been  decided  by  the  Judge 
is  entirely  opposed  to  the  governing  rules  of 
Regulation  XI.  of  1825.  Under  that  law, 
the  plaintiff's  tiile  to  the  lands  in  suit  will 


and  still  had  it ;  but  that  plaintiff  had  no  be  made  out  as  preferential  to  defendant's, 
right  to  it  in  any  enlarged  or  extended  shape  if  plaintiff  can  prove  that  the  new  accretion 
as  he  now  claimed.     The  Judge  then  pro-    is  one  that  has  joined  on  to,  and  is  contiguous 


ceeds  to  remark  that  a  decision  of  this  Court. 


to,  his  farmed  property,  and,  that  it  is  not 


dated  loth  December  1862,  shows  that  a  '  divested  from  it  by  any  unfordable  stream, 
portion  of  this  chur  to  the  wesi  had  already  ^  Now,  the  Judge  does  not  find  whether  the 
been  decreed  to  other  parties :  and  he  adds  ,  khal  is  fordable  or  not :  and,  moreover,  it  is 
that  it  is  not  shown  that  Kedarpore  was  ever  1  clear,  both  from  the  map  on  which  the  Judge 
part  of  plaintiff's  leased  mehal.  The  Judj^e  relies,  and  from  what  the  Judge  hiniself 
then  refers  to  a  map  of  the  Collector  (Mr.  ,  states,  that  the  khal  by  no  means  intersects 
Abercrombie)  showing  that  plaintiff  holds  the  I  and  separates  the  whole  of  the  plaintiff's 
chur  originally  settled  with  him  ;  and  that  j  original  formed  land  from  the  alleged  ac- 
a  khal  **  running  nearly  across  the  chur  on  j  creled  chur.  Moreover,  the  Judge  has  con- 
its  eastern  side'*  "  represents  the  real  anri  I  sidered  that,  because  plaintiff  has  not  had  a 
natural  boundary  beyond  which  plaintiff  |  chur  claimed  by  him  on  the  western  side 
cannot  claim."  "  The  fact  seems  to  be"  awarded  to  him.  therefore  his  claim  to  one 
(adds  the  Judge)  "that  the  chur  shown  in  ion  ihe  eastern  side  may  be  inferred  to  be 
Sulaumtoollah's  map  having  exten(4ed  easf-  bad.  But,  having  in  view  the  principles  of 
ward  opposite   to    Kedarpore    and    Barma,    Regulation  XI.  of  1825,  and  the  facts  to  be 


plaintiff  has  thought  fii  to  claim  that 
extension."  "  And  that  plaintiff  haa  no  rights 
to  the  east  of  the  khal  running  across  the 
chur,  and  he  has  not  proved  that  he  ever 


ascertained  in  order  properly  to  apply  those 
principles,  it  may  well  be  that  the  facts 
governing  the  application  of  those  principles  to 
the  chur  on  the  west  mav  be  utterly  distinct 


had  possession  of  it  at  all."  The  Judge  !  and  separate  from  those  having  reference  to 
concludes  by  rt  marking  that  a  decision  of  '  the  chur  on  the  east,  e.  g..  there  may 
1846  was  more  than  12  years  before  this  |  he  a  completely  inter.«;eciing  unfordable 
suit,  and  gives  no  boundaries,  and  says  :  "The  .  stream  to  the  icest  chur,  while  there  may 
decision  of  1847  was  a  summary  one  in  '  be  a  partial  unfordable  khal  to  the  east- 
which  defendant  admitted  the  claim,  and  1  :  ern  chur.  We  have  further  to  remark 
can  attach  but  little  weight  to  it."  ihat   we  can   see    no   sufficient   ground    for 

The  Judge,  holding,  then,  that  plaintiff  the  Judge's  rejection  of  the  decision  of 
cannot  have  title  to  any  lands  beyond  the  i  1847  wiih  the  admission  of  plaintiff's  claim 
khal,  and  that  plaintiff  never  had  possession,  \  by  the  defendant  on  ihe  recorded  reason 
dismissedi  tiie  suit^  remarking  also  that  the  '  that  it  was  a  summary  decision.    The  Judge 
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does  not  sav  thai  there  was  no  such  admis- 
slon.  It  will  also  be  a  matter  for  considera-  j 
lion  whether  Joar  Nurea  is  plaintiff's  pro-  ' 
perly.  If  so,  whether  it  does  or  does  not 
comprise  in  itself  Kedarpore.  Nor  do  we 
see  why  a  decision  of  1846  is  of  less  value 
as  foideme  bj  being  of  date  twelve  years 
before  suit. 

All  these  things  having  been  duly 
considered,  a  clear  judgment  may  then  be 
given  on  plaintiff's  title  with  reference  to  the 
provisiotis  of  Regulation  XI.  of  1825. 

If,  .with  reference  to  these  remarks,  proof 
of  title  is  not  given  by  plaintiff,  plaintiff's 
suit  must  be  dismissed. 

If  plaintiff,  however,  does  prove  his  title,  it 
will  then  be  for  the  Judge  to  declare  whe- 
ther, notwithstanding  proof  of  title,  plaintiff 
is  barred  by  any,  and'  what,  Law  of  Limit- 
ation. 

This  case  is  accordingly  remanded  for 
re-trial  and  decision  with  reference  to  these 
remarks. 


The  8th  March  1866. 
Present : 

m 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

yudges. 

Hindoo  Widow  (Right  of  childless — to  alienate 
moveable  jiropertj) — Government  Promissory 
Notes  not  immoveable  property. 

Cases  Nos.  319,  354,  and  355  of  1865. 

Regular  Appeals  from  a  decision  passed  hy 
the  Principal  Suclder  Ameen  of  Shaha- 
bad,  dated  the  rgth  August  186^, 

Doorga  Dayee  and  others  (Defendants). 

Appellants,  * 

versus 

Pooran  Dayee  and  others  (Plaintiffs), 
Respondents. 

Baboos  Unnoda-  Per  shad  Banerjee^  Anund 
Chunder  Gh/^sal,  and  Sham  Lai  Mitter 
for  Appellants. 

Moonshee  Ameer  Ali  Khan  Bahadoor,  Mr, 
C.  Gregory,  and  Baboo  Kalee  Kishen 
Dutt  for  Respondents. 

A  childless  Hindoo  widow  and  nearest  heir  of  her 
deceased  husband  has,  under  the  Mitakshara  Law,  an 
ib^olutc  right  over  all  the  moveable  property  left  by 
Inn,  and  can  alienate  it  to  whomsoever  she  pleases. 

A  Cjovemment  promissory  note  is  not  a  "corody,** 
or  consequently  immoveable. 

This  was  a  suit  for  declaration  of  the 
plaintiff's  reversionary  right  (as  guardian  of 
ber  minor  son  Manick  Chand,  the  next  heir) 


to  the  property,  real  and  personal,  of  one 
Ram  Kishen  Doss,  and  to  recover  possession 
of  the  same,  on  the  ground  that  the  principal 
defendant,  Musst.  Doorga  Dayee,  the 
widow  of  the  said  Ram  Kishen,  was  wasting 
the  property  to  the  detriment  of  the  rever- 
sioner. 

The  claim  extended  to  the  recovery  of 
possession  of  the  real  property  consisting  of 
3  annas  share  in  Talook  Amoneah  not  alien- 
ated, and  to  reverse  certain  sales  of  Govern- 
ment promissory  notes  made  by  the  widow 
to  third  parties,  the  defendant  No.  2,  Brijo 
Ruttun  Doss,  and  Ojoodya  Dayee,  defendant 
No.  4,  and  also  to  annul  a  deed  of  sale  in 
respect  of  two  houses  which  was  alleged  to 
have  been  collusively  made  by  Musst.  Doorga 
Dayee  to  her  mother,  the  said  Ojoodya  Dayee 
(defendant  No.  4). 

The  defence  on  the  part  of  Musst.  Doorga 
Dayee  was  that  she  was,  by  Hindoo  Law,  the 
sole  heiress  of  her  deceased  husband,  and 
competent  to  alienate  the  property  if  she  were 
so  minded. 

Ojoodya  Dayee  pleaded  that  she  had  pur- 
chased the  two  houses  from  the  representative 
of  the  original  owner  and  niortgagor,  Mphunt 
;  Dowlut  Geer,  who  had,  from  the  purchase- 
i  money,  paid  off  the  mortgage  held  by  Ram 
Kishen   Doss ;    that   the  houses  no  longer, 
I  therefore,  belonged  to  Ram  Kishen's  estate ; 
and    that  the   plaintiff  had  no  claim  upon 
;  them. 

Brijo  Ruttun  alleged  that  he  had  purchased 

I  the    Government    promissory   notes   in    the 

I  ordinary  course  of  his  business  as  a  banker 

I  from  the  registered  owners  in  good  faith  for 

'value — Nos.   1136,   1334,  and  16867,  worth 

30,000   rupees,  from  Ojoodya  Dayee,  and 

the  other  seven  notes,  worth  20,000  rupees, 

from  Doorga  Dayee. 

,      The   Principal   Sudder  Ameen  held  that 

Musst.    S)oorga  Dayee  had   no  right  under 

the  provisions  of  Hindoo  Law  to  sell  the 

I  Government  Promissory  Notes,  and  that  the 

j  sale  of  the  houses  to  Musst.     Ojoodya  was 

fictitious.      He   considered   that  the  widow 

I  had  been  guilty  of  waste,  and  ordered  that 

I  the  plaintiff,  on  behalf  of  the  reversioner,  her 

!  son  Manick  Chand,  should  get  possession  of 

I  all  the  property  in  suit,  including  the  personal 

.  belongings  of  the  widow,  such  as  ornaments, 

j  shawls,  &c.     With  regard  to  the  promissory 

notes,    he    made     the     defendant     No.     i 

first  liable,  adding  that,  if  the  money  (50,000 

I  rupees)  were  not  recoverable  from  her,  the 

I  vendee,    Brijo    Ruttun,    should    refund    the 

I  value.     He  made  all  three  defendants  liable 

'  for  costs  proportionately  to  their*  interest  in 
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the  suit.  And,  with  re^rard  to  the  widow, 
he  charged  the  plaintiff  with  her  mainte- 
nance, leaving  the  amount  apparently  to  the 
latter's  discretion. 

Against  this  decision  all  three  defendants 
appeal,  Musst.  Doorga  Dayee  in  No.  354, 
her  mother  Ojoodya  Dayee  in  No.  355,  and 
the  Banker,  Brijo  Ruttun,  in  No.  319.  Their 
grounds  of  appeal  are  mere  recapitulations  of 
their  original  defences  to  the  suit. 

And,  Jirs/y  as  to  the  objection  of  the  widow 
Doorga  Dayee,  which,  so  far  as  the  present 
case  is  concerned,  may  be  restricted  to  her 
power  of  selling  the  Government  promis- 
sory notes  to  her  mother  and  to  Brijo  Ruttun. 

She  contends  that,  in  her  position  as  a 
childless  Hindoo  widow,  and  nearest  heir 
of  her  deceased  husband  Ram  Kishen,  she 
had  an  absolute  right  over  all  the  personalty 
left  by  him,  and  might  alienate  it  to  whom- 
soever she  chose. 

In  support  of  this  contention,  we  have  been 
referred  in  the  first  place  to  Colebrooke's 
Mitakshara,  page  365,  Section  10,  para.  2. 
Woman's  property  is  there  defined  to  be, 
amongst  other  things,  **  properly  which  she 
may  have  acquired  by  inheritance,  purchase, 
partition,  increase,  or  finding.''  The  passage 
has  been  the  subject  of  fr'equent  interpreta- 
tion, and  various  authorities  have  been  cited 
to  show  that,  as  regards  moveal)Ies  at  least, 
property  inherited  as  this  was  becomes  the 
absolute  right  of  the  widow. 

In  Sirange's  Hindoo  Law.  Vol.  I., 
page  246,  we  find  the  following  passage  in 
connection  wiih  the  page  2,  Section  ii, 
para,  2  of  the  Mitakshara — "  \\'ith  respect, 
"  not  only  to  what  she  may  have  inherited 
*'  from  her  husband,  but  to  its  accumulated 
*'  savings  also,  her  (the  widow's)  duty  is  to 
**  regard  herself  as  little  more  than  a  trustee 
'*  for  the  next  heirs."  But  the  leaned  Com- 
mentator goes  on  to  say — *'The  restriction, 
'*  however,  in  the  extent  stated  seems  to 
*' concern  land  only;"  and  again — "With 
**  regard  to  moveables  (slaves  excepted,  that 
"  are  considered  as  land),  she  has  a  greater 
"  latitude; '  and  her  **  streedhun  being  pecu- 
**  liarly  hers,  whatever  falls  under  this 
"description  would  seem  to  be  not  only 
"  hers,  without  reserve,  for  present  use,  but 
*•  to  be  at  her  independent  and  uncontrol- 
**  lable  disposal."  And  again,  in  page  248 — 
**  According  to  the  Mitakshara  and  its  fol- 
*'  lowers,  property  which  may  have  been 
"  acquired  by  inheritance  is  transmissible  to 
*'  her  own  heirs  classing  with  this  school  as 
*'  part  of  ^h«r  streedhun,' 


In  the  Vivada  Chintamonee^pzgts  261-262* 
there  occur  the  following  words — ^^  Katya- 
yana  says  as  to  the  first  of  these,  viz  ,  that,  on 
the  death  of  the  husbancf,  his  property  de- 
volves on  his  wife,  and  becomes  her  own  in 
default  of  other  heirs,  '  I^t  a  woman,  on  the 
death  of  her  husband,  enjoy  her  hissband's 
property  at  her  discretion.' 

"This  refers  to  property  other  than  im- 
moveables." 

Following  this  view  of.  Hindoo  Law, 
we  have  a  judgment  of  the  Calcutta  Su- 
preme Court  in-  the  case  of  *Kashii)ath 
Bysack  (Morley's  Digest,  Vol.  II.,  page  198), 
in  which  it  is  laid  down  that,  with  regard 
ro  property  which  becomes  the  widow's  for 
want  of  other  preferable  successor,  the  law 
declares  that  she  may  place  or  dispose  of  effects 
other  than  immoveables  as  she  pleases. 

This  case  comes  from  Tirhoot,  one  of  the 
districts  forming  the  ancient  province  of 
Mithila;  but  the  law  is  admittedly  the  same 
in  this  particular  both  for  Mithila  and  for 
the  provinces  governed  by  the  Mitakshara. 

Following  this  view  of  Hindoo  Law,  come 
two  decisions  of  the  Madras  Sudder  Dewan- 
ny  Adawlut   (reported   in   Morley's  Digest, 
New  Series,  Volume  I.,  page  180).     In  the 
\  first,    the    widow    is    declared,    under    the 
Mitakshara    Law,    to    have    the    power    to 
I  dispose  of   moveable   property   left  by   her 
husband,  although  she  could  not  alienate  the 
1  real  estate  without  the  consent  of  the   next 
'  heirs.      In   the   other   ((lOpala   Patter    and 
,  another   versus  Narayana  Patter,  28th  Sep- 
tember 1850),  reported  in  the  same  Volume 
and  page,  the  .same  view  is  Fet  forth  still 
more  emphatically ;  the  widow   is  declared 
"  to  have  absolute  authority   over  the   per- 
soual  or  moveable  property  inherited  by  her 
from  her  husband  to  consume  or  dispose  of 
it  at  her  pleasure." 

In  Bombav,  where  the  Mitakshara  svstem 
of  law  j)revails,  we  find  the  High  Court 
coming  to  precisely  the  same  conclusion. 
In  the  case  of  Becha  Bagwan  (Bombay  High 
Court  Reports,  Volume  I.,  Part  i,  page  56) 
it  was  held  that  *'a  Hindoo  widow's  right 
"to  alienate  moveable  property  inherited 
"  from  her  husband,  without  the  consent  of 
"  his  heirs,  is  absolute." 

And  again,  in  the  case  of  Pran  Jeebun 
Doss  (reported  in  page  130,  Volume  I.,  Part 
2,  Bombay  High  Court  Reports),  the  Bom- 
bay High  Court  held  "  that  a  widow  was 
I  entitled  to  the  moveable  property  left  by  her 
husband  absolutelv." 

The  same  principle  is  indirectly  laid  down 
in  a  decision  of  this  Court  of  the  23rd  June 
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1865,  viz.,  that  the  widow  has  an  absolute 
dominion  over  personal  property. 

It  is  contended  by  the  respondent's  vakeel 

that  all  these  decisions 
•  Para.  2,  Section  11,     and  Opinions  are  based 

Chapter  II.,  Colebrooke's     ^„  .vL  «:^„i«  *  ,^„,« 

Miukshara.  ^^  ^^^  Single  *  para- 

graph of  the  Mitak- 
shara  above  quoted ;  that  the  meaning  of 
that  paragraph  is  in  itself  dubious,  and  that 
there  are  other  authorities  which  would  prove 
the  intention  of  the  law  to  be  different. 

These  authorities,  as  the  pleader  admits, 
are  **  locked  up  in  Sanscrit,"  but  he  wished 
the  Court  to  have  them  translated  by  com- 
petent persons,  and  explained  by  Pundits 
learned  in  Hindoo  Law.  We,  however,  de- 
cline to  adopt  this  course,  and  are  content  to 
decide  this  case  on.  expositions  of  law  that 
have  received  the  authoritative  sanctions  of 
the  highest  Courts  in  India,  and  which  are, 
therefore,  binding  upon  us. 

To  sum  up — In  support  of  the  appellant 
Doorga  Dayee's  case,  we  have  a  dictum 
of  Hindoo  Law  from  the  book  most  valued  bv 
Hindoos,  explained  by  the  authority  of  suc- 
cessive Commentators,  and  this  explanation 
supported  by  the  concurrent  opinions  of  the 
highest  Courts  of  law,  both  in  .Madras  and 
Bombay  ;  whilst  the  respondent  has  not  been 
able  to  quote  a  single  precedent  of  any  Court, 
in  which  a  contrary  opinion  has  been  held. 
And  we  have,  therefore,  no  hesitation  in  fol- 
lowing what  appears  to  us  to  be  a  just  and 
reasonable  interpretation  of  the  2nd  Para,  of 
Section  1 1  of  the  Mitakshara. 

There  is  no  question  in  the  present  case  of 
the  appellant's  having  inherited  the  property 
from  her  husband,  and  explaining  the  term 
**  inheritance  "  in  the  sense  given  to  it  above  ; 
we  declare  that,  so  far  as  regards  the  Govern- 
ment promissory  notes,  the  appellant  Doorga 
Dayee  had  by  law  an  absolute  right  to  dis- 
po$e  of  them  to  whom  she  pleased. 

But  it  is  further  contended  by  the  re- 
spondent's vakeel  that,  even  if  it  be  admitted 
that  the  appellant  had  a  right  to  alienate 
moveable  property,  these  Government  pro- 
missory notes  ought  not  to  be  considered  in 
that  light,  but  rather  as  real  estate. 

In  support  of  this  argument,   we  are  re- 
ferred to  a  passage  in' 
t  Macna|?hten*9     Hin-     "  Macnaghten's  Hin- 

eiot>  and  Mahomrdan  Law,       1^^  t  ^„,  "  1  ■  ^  „,u;^u  :, 
2nd  Editic>n,  pau*  I ,  ^^^  L^^'   t '"  which  it 

is  slated  thai  Hmdoo 

Law  "classes  amongst  things  immoveable  pro- 

"  perty  which  is  of  an  opposite  nature  such  as 


"  slaves  and  corodies  or  assignments  on  land." 
And  a  Government  promissory  note  is  said 
to  be  of  the  nature  of  a  *'  corody "  in  the 
terms  of  the  Dy  ah  hag  a.  The  definition  of  a 
corody  there  given  (Colebrooke's  Dyabhaga, 
Chapter  II.,  Para.  13,  page  26)  is  "some- 
thing fixed  by  a  protnise  in  this  form,  *I 
will  give  that  in  every  month  of  Kartick ; '  " 
and  it  is  urged  that,  as  a  Government  pro- 
missory note  covenants  that  interest  shall 
be  paid  on  it  at  certain  specified  times, 
it  is  a  "corody,"'  and,  therefore,  real 
property. 

There  can  be  no  doubt,  we  think,  that  the 
word  "  corodv "  is  used  solelv  with  refer- 
ence  to  land.  Macnaghten  calls  it  an  "assign- 
ment on  land  ; "  and  the  passage  in  the  Dya- 
bhaga manifestly  refers  to  land — it  runs 
thus :  "  The  ownership  of  father  and  son  is 
"  the  same  in  land  that  was  acquired  by  the 
"  father,  or  in  a  corody,  or  in  chattels,"  and 
from  the  explanation  given  in  the  succeeding 
Para.  14  of  the  word  "chattels,"  it  is  clear 
that  the  intervening  term  "  corody "  refers 
equally  with  chattels  (which  are  explained  to 
mean  slaves)  to  land,  and  to  assignments  upon 
it.  so  that,  as  a  promissory  note  does  not  refer 
to  land,  it  cannot  be  held  to  be  a  corody,  or, 
as  a  consequence,  immoveable  property. 

For  these  reasons,  we  reverse  the  decision 
of  ihe  IVincipal  Sudder  Ameen,  so  far  as  it 
relates  to  the  cancelmenl  of  the  sale  of  the 
promissory  notes. 

This  decision  will  also  dispose  of  the 
appeal  of    Brijo   Ruttun,  the   banker,    No» 

With  regard  to  appeal  No.  355,  preferred 
by  Musst.  Ojoodhya  Dayee,  we  agree  with 
the  Principal  Sudder  Ameen  in  thinking  the 
sale  to  her  by  Kurungeer  altogether  fictitious 
and  fraudulent.  The  only  evidence  in  sup- 
port of  •it  is  that  of  two  witnesses,  whose 
depositions  are  discrepant  and  irreconcilable. 
The  bill  of  sale  is  not  attested,  and  the  "whole 
transaction  is  manifestlv  collusive. 

Our  order  on  these  appeals  will,  therefore, 
be  to  declare  that  the  sale  of  the  promissory 
notes  was  legal,  and  that  Brijo  Ruttun 
has  the  right,  to  retain  them,  and  that  the 
two  houses  still  remain  part  of  the  deceased 
Ram  Kishen's  estate  under  the  mortgage;  and 
further  that  the  widow  will  retain  possession 
of  the  jewels,  shawls,  &c.,  which  are  mani- 
festly of  the  nature  of  sfreedhuHj  and  which, 
indeed,  are,  to  all  intents  and  purposes,  ad- 
mitted by  the  plaintiff  to  be  defendant's 
personal  property,  but  which  tl?e  Principal 
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Sudder  Ameen  has  ordered  to  be  given  up 
along  with  the  other  effects. 

The  question  remains  as  to  the  fului:e 
management  of  the  property.  Although 
we  hold  that  the  widow  Musst.  Doorga 
Dayee  was,  according  to  Mitakshara  Law, 
empowered  to  dispose  of  all  the  personalty, 
there  can  be  no  doubt,  after  going  through 
this  record,  that  she  is  a  reckless,  extravagant 
woman,  and  has  committed,  so  far  as  inten- 
tion went,  waste  of  the  estate  by  procuring 
the  fraudulent  transfer  of  the  two  houses 
to  her  mother.  But  to  take  from  her  the 
management,  and  place  it  in  the  hands  of  a 
still  younger  woman,  a  '' purda-nusheen" 
who,  from  education  and  habit,  would  be 
equally  incompetent  to  iook  after  her  own 
and  her  son's  interests,  and  would  be 
liable  to  the  same  pernicious  influences  as 
Musst.  Doorga  Dayee,  would  be  to  per- 
petuate the  evil ;  and  the  only  course  open 
to  us,  with  a  due  regard  to  the  interests  of 
the  reversioner,  is  to  direct  the  Principal 
Sudder  Ameen  to  appoint  a  competent  and 
respectable  person  as  receiver,  to  manage 
the  estate,  and  collect  the  rents,  anjj  to  pay 
them  over  monthly  or  quarterly,  as  may  be 
found  most  convenient,  under  the  sanction  of 
the  Court,  to  Musst.  Doorga  Dayee,  who, 
so  long  as  she  lives,  is  entitled  to  whatever 
surplus  there  may  be,  after  providing  for  the 
costs  of  management  at  ten  per  cent,  on  the 
collections. 

The  costs  will  be  assessed  proportion- 
ately. 


The  9th  March  1866. 

Presents 

The  Hon'ble  W,  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges.     • 

Jurisdiction  (Want  of)— Decision  on  merits. 

Case  No.  3070  of  1865. 

Special  Appeal  from  a  decision  passed  by 
I  he  Additional  Principal  Sudder  Ameen 
of  Dacca,  dated  the  12th  July  iS6^y  af- 
firming a  decision  passed  by  the  Sudder 
Ameen  of  that  District ^  dated  the  i2ih 
August  186 jf. 

Raj  Kishoree  Dossee  (Plaintiff),  Appellant, 

versus 

The  Collector  of  Furreedpore  and  others 
(Defendants),  Respondents. 

Baboos  Hem  Chunder  Banerjee  and  Oopen- 
dur  Chunder  Bose  for  Appellant. 

Baboo  Juggadanund  Mookerjee  for 
Respondents. 

A  Court,  when  It  finds  that  it  has  not  juri^ictioa 
to  entertain  a  suit,  should  not  proceed  to  determine  the 
case  on  the  merits. 

The  special  appellant  complains  with  jus- 
tice that,  as  the  Lower  Appellate  Court  held 
that  it  had  no  jurisdiction  to  entertain  the 
suit,  the  Court  acted  wrongly  in  proceeding 
to  express  its  opinion  on  the  merits. 

The  Court,  having  found  that  there  was  no 
jurisdiction,  ought  not  to  have  gone  on  to 
decide  the  case  on  the  merits.  The  I^wer 
Court's  judgment,  so  far  as  it  finds  that  there 
is  no  jurisdiction,  will  stand:  the  rest  is 
extra-judicial,  and  must  be  struck  out. 

The  appellant  is  entitled  to  the  cosls  of 
this  appeal. 

f 
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The  9th  March  i866. 

Present : 

The  Hon'ble  H.  V. Waylay  and  Shumbhoo- 
naih  Pundit,  Judges. 

Joint  Hindoo  Family— Presumption  of  Joint  pro- 
•  perty. 

Case  No.  2797  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Mr.  G.  Bright,  Officiating  Judge  of 
East-  Burdwan^  dated  the  igth  June 
t86$,  r^ersing  a  decision  passed  by  Mr. 
S.  Wright,  S-uddir  Ameen  of  that  Dis- 
trict, dated  the  22nd  July  1864. 

Dhurm  Chand  Shatea  and  others  (Defend- 
ants), Appellants, 

versus 

Raj  Mohishee  Debee  (Plaintiff),  Respondent. 

Mr.   R.    T.  Allan  and   Baboo  Banee  Ma- 
dhub  Banerjee  for  Appellants. 

Baboos  Gopeenath  Mookerjee  and  Umbica 
Churn  Banerjee  for  Respondent. 

Where  brothers  are  found  to  be  living'  together  as 
a  joint  Hindoo  family,  they  must  be  presumed  to  be 
joint  in  property,  until  the  contrary  is  proved.  This 
presumption  would  to  a  certain  extent  be  rebutted  by  a 
clear  admission  or  clear  proof  of  the  non-existence  of 
ancestral  property. 

It  appears  that  the  Lower  Appellate  Court 
has  adopted  the  principle  of  the  High  Court 
decisions  reported  in  page  107  of  Suther- 
land's Weekly  Reporter,  Civil  Rulings,  Vol- 
ume I.,  page  283,  Volume  II.,  and  page  31, 
Volume  III.,  and  we  agree  with  the  ruHng 
of  law  as  laid  down  by  these  decisions. 

Upon  the  evidence  produced  by  the  spe- 
cial appellant,  defendant,  with  a  view  to  re- 
but the  presumption  arising  in  favor  of  the 
plaintifiF,  the  Court  of  first  instance  decided 
that  the  property  was  the  debtor's,  but  the 
Lower  Appellate  Court  holds  that  this  evi- 
dence is  of  no  avail. 

The  defendant,  special  appellant,  how- 
ever, argues  that  in  this  case  the  Lower 
Appellate  Court  has  wrongly  assumed  the 
existence  of  ancestral  property,  which  is  ad- 
mitted on  both  sides  not  to  have  existed, 
and  that  the  proof  of  the  fact  of  all  the  three 
brothers  living  together  is  not  altogether 
satisfactor}',  as  it  does  not  appear  whether 
the  admission  by  one  brother  of  his  living 
with  another  (not  with  the  father-in-law  of 
the  plaintiff)  was  made  before  or  after  the 
decree  in  favor  of  the  decree- holder  defend- 
ant against  the  first  two  brothers,  and  whe- 
ther it  was  a  bond  fide  admission  or  merely 
one  made  in  fraud  of  creditors.  We  think 
it  necessary  for  the  proper  application  of  the 


principles  laid  down  in  the  precedents  cited 
above  that  the  brothers  must  be  either  ad- 
mitted or  proved  to  be  living  as  members  of 
a  family  in  a  joint  house  and  in  commensal- 
ity.  We  do  not  read  the  precedents  to  rule 
that  brothers  must  always  be  living  toge- 
ther, but  that,  if  they  are  found  to  be  living 
together  as  a  family,  they  must  be  presumed 
to  be  joint  in  properly,  until  the  contrary  is 
proved.  It  is  also  to  be  noticed  that  the 
clear  admission  or  clear  proof  of  the  non- 
existence of  ancestral  property  must  also  be 
taken  as  a  fact^  rebutting  to  a  certain  extent 
the  above  presumtion  of  joint  property. 

As  these  points  are  not  so  clear  as  they 
be,  we  remand  the  case  for  a  clear  finding — 

1.  Whether  the  brothers  lived  together 
as  a  joint  Hindoo  family. 

2.  Whether  there  was  any  ancestral  pro- 
perty, or  none.  Evidence  should  be  called 
for  from  both  parties  upon  this,  and  the  de- 
cision given  according  to  the  weight  of 
evidence. 


The  loth  March  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

Ancestral  property— EstoppeL 

Case  No.  237  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
Mr,  F.  iucker.  Judge  of  Shahabad,  dated 
the  ijth  Aiay  fS6j. 

Chundeemun  Bohoo  and  others  (Defendants), 

Appellants, 

versus 

Thakoor  Ras  Beharee  and  others 
(Plaintiffs),  Respondents. 

Baboo  iRoopnath  Banerjee  for  Appellants. 

Baboos    Mohesh    Chunder    Chowdhry   and 
Unnoda  Pershad  Banerjee  for  Respondents. 

Persons  claiming  under  A  and  B  are  bound  by  A  and 
Ws  act  in  admitting  C  as  entitled,  equally  with  them- 
selves, to  ancestral  property. 

This  action  was  brought  by  the  plaintiff 
as  the  purchaser  in  an  auction-sale  for  posses- 
sion of  property  purchased  by  him.  Plaint- 
iff was  opposed  by  the  appellants  with 
regard  to  one  portion  of  the  claim,  and  by 
others  with  regard  to  another  portion.  The 
Court  below  gave  a  decree  to  the  plaintiff 
for  both  portions.  Against  this  decision, 
certain  of  the  defendants  alone  appealed,  and 
it  is  only  that  part  of  the  case  which  we 
have  to  try.  "*  • 
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The  appellants  before  us  are  defend- 
ants, Nos.  6  and  7,  Chundeemun  Bohoo  and 
Chundrantee  Bohoo,  wives  of  Brindabun 
Doss  and  Brijo  Doss.  The  action  was 
for  debt.  The  debt  was  originally  sued  for 
as  that  of  Brojo  Bhoobun,  the  grandfather 
of  the  husbands  of  the  appellants.  The 
parties  sued  were  two  grandsons,  who  pleaded 
that  Golab  Beebee,  the  widow  of  their  de- 
ceased brother  Pursotum  Doss,  should  have 
been  jointly  sued,  as  she  was  also  interested 
with  them  in  the  half  portion  of  the  ances- 
tral estate  inherited  by  their  father  from  their 
grandfather,  the  original  debtor.  She  was 
accordingly  made  a  defendant,  and  ultimate- 
ly a  decree  was  given  against  all  the  three 
defendants  jointly  and  severally. 

For  some  reason,  however,  which  does 
not  clearly  appear,  the  two-thirds  of  the 
share  of  the  ancestral  properly,  77*2;.,  5  annas 
and  4  pie,  the  share  of  the  two  husbands  of 
the  appellants,  were  not  available  to  the  de- 
cree-holder. On  this,  he  caused  the  remain- 
ing one-third,  m.,  2  annas  8  pie,  to  be  sold  as 
the  share  of  Golab  Beebee,  defendant. 

The  two  appellants  opposed  the  claim  of 
the  plaintiff,  on  the  ground  that  the  widow 
of  Pursotum  had  no  legal  right  in  the  pro- 
perty; that  the  share  of  her  husband  after 
his  death,  according  to  the  Mitakshara, 
devolved  on  the  surviving  two  brothers  as 
members  of  a  joint  undivided  family  under 
that  law;  that  the  husbands  of  the  appel- 
lants, after  this  succession,  and  long  before 
the  decree,  had  sold  their  rights  in  the  entire 
half  portion  of  the  property  to  the  appel- 
lants, their  wives  ;  and  that  the  decree,  being 
for^  the  debts  of  Brojo  Bhoobun,  could  not 
be  executed  against  any  portion  of  the  pro- 
perty inherited  by  his  three  grandsons 
through  their  father  Huree  Doss,  the  son  of 
Brojo  Bhoobun. 

The  Lower  Court  considered  •that  the 
appellants  did  not  succeed  in  proving  any 
bond  fide  purchase  for  themselves ;  that 
accordingly  they  had  no  better  right  than 
their  husbands;  that,  the  latter  having  in 
the  case  against  them  admitted  that  Golab 
Beebee  held  a  one-third  share  with  them, 
they  or  those  who  are  now  in  their  places 
could  not  raise  an  issue  denying  her 
rights? 

No  attempt  is  made  before  us  to  proN'e 
that  the  alleged  sale  to  the  appellants  was 
bond  fide.  In  the  face  of  the  facts  record- 
ed in  the  decision  of  the  Lower  Court,  it 
would  have  been  difficult  to  do  so.  The 
plea  that  po  property  was  inherited  by  the 
grandsoAs  of  the  debtor  through  their  father 


was  not  taken  in  the  memorandum  of  appeal, 
but  the  pleader  of  ihe  appellants  takes  it  be- 
fore us  verbally.  It  is,  however,  of  no  avail ; 
for,  even  if  there  were  any  substance  in  the 
objection,  the  husbands  of  the  appellants 
should  have  taken  it  in  the  case  brought 
against  them  by  the  creditor.  Aft^  the  de- 
cree has  been  passed  against  them  personalU* 
as  heirs  of  the  original  debtor,  they  cannot  be 
permitted  to  raise  any  entirely  new  plea  which 
affects  the  validity  and  propriety  of  the  said 
decree. 

If  the  appeflants  could  in  this*case  prove 
that  they  purchased  bond  fide  from  their 
husbands  (whose  grandfather  was  indebted 
to  ihe  present-  decree-holder)  be/ore  they  or 
their  father  inherlied  through  the  said  ori- 
ginal debtor,  then  they  (the  appellants) 
might  have  been  allowed  to  open  any  ques- 
tion regarding  the  legal  rights  of  Golab 
Beebee  as  widow  of  Pursotum  Doss,  and  to 
prove  whether  he  was  living  joint  with,  or 
separate  from,  his  other  brothers. 

There  are  as  facts  in  this  case,  jfrj//>',  that 
the  two-thirds  share  of  the  two  husbands 
of  the  appellants  does  not  appear  to  be  in 
the  possession  of  the  appellants,  or  even 
of  their  husbands;  next,  that  at  best  it 
was  not  at  the  time  of  the  sale  of  the 
share  now  in  dispute  available  to  the  decree- 
holder  for  sale  (possibly  being  attached  by 
some  oiher  decree-holder  against  the  two 
husbands  under  a  decree  of  the  late 
Supreme  Court).  Finding,  then,  that  the 
two  husbands  of  the  appellants  had  caused 
Golab  Beebee  to  be  associated  with  them  as 
one  of  the  heirs  of  the  original  debtor  and 
interested  in  property  inherited  from  him, 
and  that,  when  the  decree-holder  caused  ihe 
property  now  in  dispute  to  be  put  up  for 
sale  in  execution  of  his  decree  obtained 
against  the  said  Beebee  and  her  two  brothers- 
in-law,  he  was  understood  by  all  to  put  up 
to  sale  such  of  the  ancestral  property  of 
his  debtor  as  was  then  available  to  him,  and 
not  restricted  to  any  particular  rights  of 
Golab  Beebee  as  the  widow  of  her  husband, 
deceased,  we  come  to  the  conclusion  that 
the  property  was  called  the  one-third  share 
of  Golab  Beebee  only  in  a  technical  and 
descriptive  sense.  Even  if  the  widow  had  no 
right,  the  property  belonged  to  the  other  two 
debtors,  and  was  sold  in  execution  of  a  decree 
in  which  these  brothers  were,  in  the  eye  of  the 
law,  the  debtors  by  representing  the  original 
debtor.  As  the  case  now  stands,  the  ap- 
pellants, as  representatives  of  their  husbands. 
ha\'e  all  those  liabilities  arising  with  refer* 
ence  to  their  iiusband'a  proceedin!?!?  in  the 
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former  case,  as  well   as  with  reference  to 

the  decree  passed  in  that  suit;  and  they, 

therefore^  cannot  nq^r  be  allowed  to  oppose 

;  the  present  claim  of  the   auction-purchaser 

!  by  pleading  any  right  adverse  to  the  status 

\ialuntarily    given    by    their    husbands    to 

Golab  Beebee  as  representing  the  one-third 

*rights  of  her  husband,  deceased,  though  he 

might  have  been  living  jointly  with  his  other 

two  brothers. 

We  accordingly  see  no  reason  to  interfere, 
and  dismiss  the  appeal  with  costs. 


The  1 2th  March  1866. 

Present : 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges, 

Section  374,  Act  VIII.  of  1859— Admission  of 
gronnds  not  mentioned  in  petition  of  Special 
Appeal — Transfer  of  non-transferable  Tenure 
—Right  of  Zemindar  to  possession. 

Case  No.  2043  o^  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  ofHooghly^  dated  the  2jth  March 
iS6^,  reversing  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  that  Districty 
dated  the  14th  December  i860, 

Joy  Kishen  Mookerjee  (Defendant), 
Appellant^ 

versus 

\  Raj  Kishen  Mookerjee  (Plaintiff), 

Respondent, 

I  Mr,  G.  C,  Paul  and  Baboos  Dwarkanath 
Mitter  and  Pearee  Mohun  Mookerjee  for 
Appellant. 

'  Mr.  R,  T.  Allan  and  Baboo  Kisf^en  Succa 
Mookerjee  for  Respondent. 

I  Section  374,  Act  VIII.  of  1859,  leaves  it  in  the  discrc- 
I  tioa  ojf  the  Court  to  admit  any  new  ^ound  of  appeal 
:  -arising  out  of  the  proceedings,  though  it  may  have  been 
I  omitteid  in  the  petition  of  special  appeal. 

The  tramrfer  of  a  tenure  not  transferable  by  the  cus- 
I  ,loa  of  the  country  gives  the  zemindar  no  right  to  take 
I  actual  possession  so  long  as  the  rent  is  paid  by  the 
!   Roorded  tenant  or  his  heirs,  and  not  by  a  stranger. 

i      This  case  was  remanded  for  the  Judge  to 

I  ascertain    whether    the  tenures    in    dispute 

f  were  by  local  custom  transferable  tenures. 

f  They  were  found  by  the  Judge  to  be  khod- 

'  hasht  tennreSv  and,  after  making  a  local  en- 

9ury>  and  taking  the  evidence  of  witnesses, 

ind  examining  documentary  evidence,  the 

Jodge  has  come  to  the  conclusion  that,  in 

diat  pan  of  the  country,  these  tenures  are 

VoUV. 


not  transferable  without  the  consent  of  the 
zemindar. 

Two  objections  have  been  raised  to  the 
judgment  of  the  Court  below,  awarding  ac- 
tual possession  to  the  zemindar  plaintiff: 
ist,  that,  even  accepting  the  finding  of  the 
Judge  that  the  khodkasht  tenure  is  not 
transferable,  yet  the  fact  of  such  transfer 
having  been  made  does  not  entitle  the 
zemindar  to  enter  into  actual  possession, 
and  eject  the  tenant ;  2ndly,  that  the  Judge 
is  in  error  as  to  what  constitutes  a  custom* 

It  was  objected  by  the  special  respondent 
that  the  first  ground  now  taken  could  not 
be  admitted  at  this  stage  of  the  proceedings, 
as  it  was  not  taken  in  the  petition  of  appeal ; 
and  the  pleader  for  the  respondent  went  so 
far  as  to  say  that  in  his  opinion  the  Court 
has  no  power  to  allow  of  its  now  being  dis^ 
cussed  and  determined.  The  words  of  the 
law  are  distinct,  and  do  not,  we  think,  in 
any  way  restrict  the  power  of  the  Court 
to  admit  for  argument  any  legal  point  aris-* 
ing  out  of  the  proceedings  of  the  Court  be-» 
low.  Section  374  of  Act  VIII.  of  1859 
declares  that  the  appellant  shall  not,  without 
the  leave  of  the  Court,  be  heard  in  support 
of  any  other  ground  of  objection  than  those 
entered  in  his  petition  of  appeal;  but  the 
determination  of  the  Court  may  be  upon 
any  ground  on  which  a  special  appeal  would 
lie.  These  words  at  the  close  of  the  Section! 
clearly  leave  it  open  to  the  Court  to  admit 
of  any  new  ground  of  appeal  arising  out  of 
the  proceedings,  though  it  may  have  been 
omitted  in  the  petition  of  appeal. 

We  now  proceed  to  consider  the  jirsi 
ground  which  is  admitted  for  argument  by 
the  Court.  It  is  contended  for  the  appellant 
that  the  transfer  of  a  tenure  not  transfer* 
able  by  the  custom  of  the  country,  though 
not  binding  on  the  zemindar,  and  in  any  way 
prejudicing  his  rights,  does  not  cause  a  for* 
feiture  of  the  tenant's  rights,  nor  entitle  the 
zemindar  to  evict  such  tenant  or  any  one 
holding  under  him,  and  to  take  actual  pos-» 
session  of  the  land  himself;  that,  though 
the  zemindar  cannot  be  forced  to  receive 
rent  from  the  transferee,  nor  is  bound  to  ac- 
knowledge him  in  any  way,  yet,  so  long  as 
the  recorded  ryot  and  his  heirs  continue  to 
pay  rent,  the  zemindar  cannot  take  actual 
possession ;  and  that  it  is  only  upon  the 
death  of  the  ryot  without  issue,  or  on  his 
failure  to  pay  rent,  that  the  tenure  lapses  to 
the  zemindar,  and  he  can  enter  into  actual 
possession.  On  the  other  side,  it  is  urged 
that  the  defendant  is  a  wrong-doer ;  Uiat 
he  has  no  title,  and  is  not  in  2  position 
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to  raise  the  objection ;  (hat,  as  the  origioal 
tenant  was  no  longer  in  actual  possesfiioo, 
the  zemindar  was  entitled  to  take  possession. 
Where  a  tenant,  who  holds  a  tenure  not 
transferable  widioot  the  consent  of  the 
»mindar,  traasters  the  tenure  without  such 
necessar}'  oonsent,  such  transfer  is  incom- 
plete and  a  nullity,  for  one  of  the  elenients 
nquired  4o  make  tt  compicie,  and  without 
which  the  title  is  defective,  is  wanting.  As 
against  the  senindar,  therefore,  the  purchas- 
er can  have  no  rights.  He  cannot  require 
the  oemindar  to  take  rents  from  him ;  nor, 
if  the  oMnindar  have  a  right  of  entry,  can 
he  roaiat  ium  in  the  exercise  of  that  right. 
But,  as  between  the  zemindar  and  the 
tenant,  what  ie  the  effect  of  such  conduct 
nn  the  part  ci  the  tenant?  Does  the  act 
ol  the  tenant  cause  a  forfeiture  of  the 
tenuie,  and  give  the  zemindar  a  right  of 
entry  ^  The  zemindar,  as  we  have  observ- 
ed, Is  not  bound  to  recognise  the  transfer, 
nor  to  kxk  for  his  rent  to  the  transferee,  and, 
if  the  tenant  faW  to  pay  the  rent,  he  may 
eiBsrcise  his  rights  as  landlord,  whatever 
they  be ;  hnt,  so  long  as  the  recorded  tenant 
or  hta  heirs  continue  to  pay  rent,  we  think 
that  the  eemindar  cannot  evict  such  tenant, 
and  himaelf  take  actual  possession  of  the 
tenure.  If  the  tenant  abscond  or  die  with- 
out heiia,  the  previous  transfer  by  him  of 
the  tenune  to  a  third  party  would  be  no 
obstacle  to  the  isemindar's  entering  upon 
posaeesion,  for  such  transfer  being  incom- 
plete ami  illegal  would  not  prejudice  the 
zemindar's  rig^t  to  do  with  the  land  as  he 
is  entitled  to  do  by  law ;  but,  so  long  as  the 
tenant  is  present,  and  pays  his  rent  regularly, 
the  -iandlord  cannot,  we  think,  enter  into 
actual  possession.  If  the  terms  of  the  set- 
tleanent  between  the  landlord  and  tenant  do 
not  piDvide  for  the  forfeiture  of  the  tenure, 
should  the  tenant  make  an  unauthorized 
taanafer,  and  the  tenant  himself  continues 
to  pay  the  rent,  the  landlord  cannot  take 
poasession*  What  is  above  stated  does  not, 
we  tiiink,  differ  from  the  ruling  of  the  late 
Sndder  Court  quoted  by  the  Judge.  That 
decision  ruled  that  the  landlord  was  not 
bound  to  recognise,  or  to  receive  rent  from, 
parties  to  whom  tenants  not  having  a  right 
In  transfer  had  sold  their  lands.  And  here 
abo  we  say  that  the  zemindar  is  not  bound 
tQ  reoognise  the  transferee  in  any  way; 
that  the  obligation  of  the  recognised  tenant 
to  pay  sent  continues  to  exist;  that  the 
act  of  the  tennnt  does  not  impugn  the  rights 
of  the  zemindar ;  and  that,  when  the  zemin- 
dar's riglk  to  nnter  into  actual  possession 


accrues,  he  may  do  so  in  spite  of  the  trans* 
feree,  should  the  latter  be  then  in  possession. 
The  zemindar  has  in  th^  present  case  sued 
for  actual  possession,  and  not  merely  to 
declare  the  transfer  illegal.  For  the  reasons 
given  above,  we  do  not  think  him  entitled 
to  enter  upon  actual  possession^  and  we 
must,  therefore,  reverse  the  order  of  the' 
Lower  Court  giving  him  possession.  It  is 
unnecessary  in  this  case  to  determine  whe- 
ther  the  Judge's  finding  as  to  the  custom 
of  the  country  is  legally  correct  or  not.  For 
the  sake  of  the  argument,  we  havS  accepted  it 
to  be  so;  and,  admitting,  as  the  Judge  finds, 
that  the  tenure  is  not  transferable,  we  still 
think  that  the  zemindar  has  no  right  to  take 
actual  possession  so  long  as  the  rent  is  paid 
by  the  recognized  tenant  or  his  heirs,  and 
not  by  a  stranger.  We  decree  the  appeal 
with  costs. 


The  13th  March  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A. 
Glover,  Judges, 

Onus  probandi — Suit  for  poesesaiou  by  Laldie* 
rajdar  formerly  ^utneedar. 

Case  No.  3107  of  1865. 

Special  Appeal  from  a  decision  passed  by  ihi 
Judge  of  East  Burdwany  dated  the  iStk 
Afay  186^,  reversing  a  decision  passed  by 
the  Principal  Sudder  Ameen  0/  that  Z^is-- 
tricty  dated  the  loth  December  r86^. 

Nubo  Kishen  ^lookerjee  (one  of  the  Defend* 

ants).  Appellant, 

versus 

Promothonaih  Ghose  and  others  (Plaintiffs), 

Respondents, 

Baboo  Jarucknath  Sein  for  Appellant. 

Baboo  Tar  a  Prosunno  Mootierjee  icar 
Respondents. 

Where  a  lakherajdar,  suin|^  for  possession  of  laad  of 
which  he  has  been  dispossessed  by  the  present  putnce* 
dar,  is,  from  his  having  been  the  former  putnecdar  of 
the  village  in  which  the  land  in  question  is  situate,  able 
to  show  the  exact  position  of  the  village  during  Ins 
tenure  of  it,  the  onus  is  on  him  to  prove  that  the  land 
was  lakheraj  during  the  period  that  he  held  the  viU^i^p 
in  putnee. 

The  plaintifif,  as  lakherajdary  sued  for 
possession  of  certain  land  of  which  he  hmd 
been  dispossessed  by  the  defendant,  the 
present  puineedar. 

The  putmedar  answered  that  the  piaint-^ 
iff  was  formerly  putneedaroi  the  village  i^ 
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wkich  the  Und9  are  situated ;  that  he  was 
sold  out  tinder  Regolation  VIII.  of  1819 
fw  arrears  of  rent ;  and  that,  after  1 790, 
when  he  was  puinee  talookdar,  he  fratidu- 
lentlj  called  the  mdl  land  lakheraj,  and 
remained  in  possession  after  his  talook  was 
sold ,'  thal^  he,  having  all  the  rights  of  a 
*20inindar,  has  ousted  him  nnder  the  powef 
tested  in  him  tinder  Section  10  of  Regula- 
tion XIX.  of  1793. 

After  remand  from  this  Court,  the  Lower 
Appellate  Court  held  that,  as  defendant  ad- 
'  mitted  that  *he  had  dispossessed  the  plaint- 
\  iff  under  the  special  powef  vested  in  him 
by  Regulation  XIX.  of  1793,  Section  10, 
ft  was  for  the  defendant  to  show  that  the 
land  was  of  the  nature  warranting  the 
exercise  of  the  extraordinary  power  therein 
given ;  and,  as  defendant  had  failed  to  prove 
this,  plaintiff  wa*  entitled  to  recover  the 
possession  which  had  been  illegally  disturbed 
by  defendant. 

Defendant  now  appeals  specially,  urging 
that,  under  the  special  circumstances  of  this 
case,  in  which  the  plaintiff,  from  having 
been  former  putneedar  of  the  village,  has 
been  in  a  position  to  prove  the  area  of  the 
mdl  village,  the  onus  is  upon  him  of  show- 
ing in  the  first  place  that  the  fand  in  dispute 
Is  not  within  the  land  of  the  putnee  village, 
after  which  the  burden  of  proving  the  allega- 
tion set  up  by  him  will  rest  on  defendant. 

We  think  that  there  can  be  no  doubt 
that  the  general  rule  is,  as  has  been  laid 
down  by  the  Judge^  and  has  been  sanctioned 
by  the  ruling  of  this  Court  dated  12  th 
April  1864,  viz.y  that  in  cases  in  which  a 
zemindar  has  ousted  a  lakherajdar  under 
the  powers  vested  in  him  by  Section  10  of 
Regulation  XIX.  of  1793,  and  the  lakheraj- 
dar sues  to  recover  possession,  it  is  for 
the  defendant  zemindar  to  prove  in  the 
first  instance  that  the  lakheraj  was  created 
subsequent  to  that  date,  and  not  for  the 
plaintiff,  who  was  in  possession  of  the  land 
as  lakheraj  until  he  was  ousted  by  the  de- 
fendant, to  prove  that  the  lakheraj  was 
'  created  previous  to  that  date.  But  the 
special  circumstances  of  this  case  seem  to 
tis  to  take  it  out  of  the  general  rule,  and 
Id  require  that,  when  the  plaintiff  has,  from 
Ms  former  circumstances,  special  facili^  for 
showing  the  exact  position  of  the  vfnage 
Aming  his  tenure  of  it,  it  is  for  hitn  tt> 
Aow  ftr^  the  proof  for  his  conterttion,  and, 
Mr  his  having  done  this,  rt  then  Remains 
Ibt  tfa(!  defendant  to  substantiate  the  plea 
l^serf  by  hfm.    We,  therefore,  remit   the 


case'  \o  the  Judge,  directing  him  io  caH  on 
plaintiff  to  prove  that  thd  )and  was  lakheraj 
during  the  period  that  he  held  the  village  in 
putneey  and,  when  plaintiff  has  done  this, 
he  will  then  call  on  the  defendant  to  prove 
his  plea,  and  he  wiR  theik  pass  whatever 
orders  the  justice  of  the  case  seems  to 
require. 


The  13th  March  1866. 

Present : 

The  Hon'ble  G.  Loch,  J.  P.  Norman,  and 
L.  S.  Jackson,  JudgH, 

Rtajtfdic*t& 

Case  No.  320  of  1863. 

Regular  Appeal  froM  d  d^iMH  Passed  by 
I  he  Principal  Sudde^  Ameen  of  Sarun, 
dated  the  24th  March  1863. 

Salgram  Singh  and  another  (Plaintiffs),    - 

Appellants^ 

V9fSuS 

Maharajah  Rajendur  Itishore  Singh  Baha- 

door  and  others  (Defendants), 

Respondents. 

Mr.  R,  T.  Allan  and  Betho^  ViHteddpersk&d 
Banerjee  for  Appellants. 

Momshet  %A^ier  Alt  KhaH  Buhddodr  and 
Bahoos  Kishen  Succa  Mookerjee,  Roopnaih 
Banerjee,  and  Kalee  Kishen  Sein  ior 
Respondents. 

Stilt  laid  at  Rtipees  9,401-2. 

Case  No.  465  of  1863. 

Regular  Appeal  fr&m  a  decisiam  pasUd  fy 

the  Principal  Sitdder  Amnn  of  SarUfk, 

dated  the  nth  August  /S6j,  affirming  a 

former  decUioH  paksei  fy  himself,  Sdted 

the  24th  March  jS6j.  ^  v 
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Suchee  Misrain  (one  of  the  Defendants), 

Appellant^ 


versus 


Salgram  Singh  and  others  (Plaintiffs), 
Respondents, 

Baboo  Kishen  Succa  Mookerjee  for 
Appellant. 

No  one  for  Respondents. 

Suit  laid  at  Rupees  161-13-5. 

Case  No.  3488  of  1863. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Sarun, 
dated  the  ijth  September  i86j,  affirming 
a  decision  passed  by  the  Sudder  Ameen 
of  that  District,  dated  the  8th  June  1863. 

Salgram  Singh  (Defendant), 
Appellant, 

versus 

LallaLuleet  Ram  Singh  and  others  (Plaintiffs), 

Respondents, 

Baboo  Roopnath  Banerjee  for  Appellant. 

Baboos  Kishen  Succa  Mookerjee  and  Kalee 
Kishen  Sein  for  Respondents. 

With  reference  to  two  inconsistent  findings  of  the  late 
Sudder  Court  in  two  suits,  one  declaring  the  sale  of  the 
'  rights  of  the  defendants'  husbands  to  be  valid,  and  the 
other  invalid — Hsbo  by  a  majority  of  the  Court  that, 
as  in  the  earlier  of  the  above  suits  the  rights  of  the 
ladies  were  under  determination,  the  Mo§nsiif  ought  to 
■have  abstained  in  the  latter  suit  from  coming  to  an  in- 
dependent conclusion  on  that  point,  and  accordingly  the 
Sudder  Court's  decision  in  the  former  suit  was  upheld. 

Loch,  J, — ^Thk  plaintiff  sues  to  recover 
possession  of  the  whole  of  Mouzah  Punj- 
roah  with  mesne-profits,  from  which  he 
alleges  that  he  was  ousted  by  the  Rajah, 
defendant,  in  the  commencement  of  1264 
F.  S.  He  sues  also  to  set  aside  certain  deeds 
of  sale,  bearing  date  the  27th  February  1856, 
in  favor  of  Bhugwan  Dutt  Tewaree,  a  ser- 
vant of  the  Maharajah  defendant. 

A  great  deal  of  litigation  has  been  going 
on  between  several  parties  in  respect  to  this 


property  ;  and  it  is  necessary,  for  a  riglu  un- 
derstanding of  the  plaintiffs  cls^im  and  of 
that  of  the  opposing  parties,  to  show  how  the 
property  came  into  the  tiands  of  the  parties 
from  whom  plaintiff  and  defendant  allege 
that  they  derive  their  titles. 

From  the  decision  of  the  late  Sadder 
Court,  dated  8th  September  1859,  at  page- 
1259  of  the  Sudder  Dewanny  Reports  for 
that  year,  it  appears  that  litigation  was  then 
going  on  between  Luleet  Ram  and  Salgram 
Singh,  both  claiming  to  be  purchasers  or 
mortgagees  in  possession  of  cthe  village. 
Three  special  appeals  were  then  before  the 
Court,  and  we  find  the  following  pedigree 
given.  Googhee  Misr,  the  ancestor  of  the 
family,  had  four  sons,  viz, : — 
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The  plaintiff  alleges  that  in  1253  he  ob* 
tained  three  zur-i-peshgee  leases,  comprising^ 
the  whole  village,  from  the  proprietors,  vix 
from  Joy  Kishen  4  annas,  Sutrooghun  4. 
annas,  Fukeer  Misser,  Moorlee  Misser,  and 
Bhurut  Misser  8  annas ;  that,  when  he  went 
to  take  possession,  he  found  the  \i)lage 
already  in  the  hands  of  Sobnath  Ojha,  a  pre« 
vious  mortgagee;  that  plaintiff  paid  off  the 
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debt  due  to  him  and  entered  upon  possession ; 
that  the  proprietors  then  dispossessed  him, 
and  be  brought  three  actions  to  recover  pos- 
session with  mesift' profits,  and  was  successful 
in  all  three  cases  in  December  i85i;that, 
in  execution,  he  sold  the  rights  and  interests 
of  the  {>roprietors,  'ind  purchased  them  him- 
self on  7th  November  1853,  ^"^  ^^  Septem- 
ber and  November  1854,  and  2nd  August 
1858,  and  so  became  proprietor  as  well  as 
zor-i-peshgeedar  of   the  whole  village;  that 
Sugertoon  Misser  and  Sreegopal  Misser  (the 
former  tiie  son  of  Thetur  Misser,  and  the 
latter  of  Hunooman  Misser),  and  Moorlee 
Misser,  without  re-paying  the  zur-i-peshgee 
lease,  or  satisfying  the  claim  of  plaintiff  un- 
der the  decree,  sold  their  rights  and  interests 
to  the  defendant  Maharajah  in  the  name  of 
his  servant  Bhugwan  Dutt  Tewaree ;  that,  in 
execution  of  a  decree  against  plaintiff  held 
by  one  Motee  Lai,  the  whole  village  was, 
onder  directions  of  the  Civil  Court,  put  un- 
der charge  of  a  Surburakar  by  the  Collector ; 
but,  owing  to  the  opposition  of  the  defendant 
Rajah,  he  was  unable  to  make  any  collections, 
and  was  re-called,  and  from  that  time  the 
plainttfiE  has  been  dispossessed,  and  the  entire 
village  been  in  the  hands  of  the  defendant 
Rajah;  that  he  has  failed  to  pay  the  Govern- 
ment revenue  _  which  plaintiff,   to  save  his 
property  from   sale,   has  been    obliged  to 
liquidate. 

The  Maharajah  defendant  claims  a  5 -anna 
and  a  fraction  share  of  the  village  as  pur- 
chased from  Moorlee  Misser,  i  anna  18 
gundahs,  and  from  Sugertoon  Misser,  son  of 
Thetur  Misser,  and  Sregal  Misser,  son  of  Hoo- 
nooman  Misser,  3  annas  and  a  fraction,  under 
two  deeds  of  sale,  dated  27th  Februar>'  1856, 
and  states  that  he  took  possession  after  having 
paid  the  zur-i-peshgee  money  due  to  the 
plainti£f ;  that  he  is  in  possession  of  what 
he  purchased,  and  no  more ;  that  he  has  not 
disturbed  the  plaintiff's  possession. 

There  are  two  other  defendants  whose 
statement  it  is  necessary  to  notice,  and  these 
are  Hunsa  Misrain  and  Suchee  Misrain, 
who  are  widows  of  Thetur  Misser  and 
Poshun  Misser,  and  claim  a  2  annas  6  pie 
share  in  the  village  which  they  held  as  heirs 
of  the  above-named  parties,  and  for  which 
they  have  obtained  a  decree  against  the 
plaintiff  during  the  course  of  the  promis- 
caoua  litigation  that  has  been  going  on  be- 
tween all  parties  connected  with  this  pro- 
perty. 

The  other  defendants,  who  are  the 
descendants  of  the  former  proprietors, 
contend  that  they  have  been  made  parties 


to  the  suit  unnecessarily  ;  that  plaintiff  pur- 
chased the  rights  and  interests  of  Bhurut 
Misser,  i  anna  10  gundahs  of  Sheo  Rutton 
Misser,  Fukeer  Misser,  and  Joy  Kishen 
Misser,  and  holds  possession  of  the  same. 

Luleet  Ram  was  not  at  first  made  a  party 
to  the  suit  in  the  Lower  Court. 

The  Principal  Sudder  Ameen  holds  that, 
under  the  decision  of  the  High  Court,  bearing 
date  the  31st  March  1862,  the  plaintiff  was 
entitled  to  an  8-annas  share,  viz,,  4  annas 
the  property  of  Joy  Kishen  and  his  brothers 
Poshun  and  Thetur,  and  4  annas  the  pro- 
perty of  Sutrooghun;  that  he  had  failed  to 
prove  his  allegations  of  having  been  ousted 
by  the  Maharajah,  and,  therefore,  the  Lower 
Court  gave  him  a  decree  for  the  moiety  of 
the  village,  but  dismissed  his  claim  for 
mesne-profits,  and  saddled  him  with  all  the 
costs. 

It  is  now  necessar)'  to  turn  to  the  proceed- 
ings taken  in  the  three  special  appeals  be- 
fore the  Court  in  1859,  which,  as  before 
stated,  comprised  the  litigation  going  on 
for  this  property  between  the  plaintiff 
Salgram  Singh  and  Luleet  Ram.  The  Court 
remanded  the  case  for  further  investigation 
on  certain  points  which  need  not  be  men- 
tioned, as  that  order  was  superseded  by  a 
subsequent  order  in  review  passed  on  21st 
April  i860,  page  501,  and  the  following 
issues  were  laid  down  by  the  Court : — 

isi. — What  right  and  interest  in  the 
village  of  Panjroah  were  under  attachment 
for  unsatisfied  decrees  on  the  12th  March 
1853,  the  date  of  the  purchase  of  Luleet  Ram? 
2ndly, — What  right  had  Hoonooman,  Shoo- 
greeb,  Thetur,  and  Poshun  on  that  date  in  the 
village  of  Punjroah? 

jrdly. — What  is  the  extent  held  as  stated 
by  Luleet  Ram  (Salgram  ?)  under  his  purchase 
in  November  1853,  and  September  and  No- 
vember 1854? 

''  To  the  extent  of  the  rights  and  interests 
under  attachment  for  unsatisfied  decrees  on 
the  15th  March  1853,  those  rights  then 
being  under  custody  of  the  law,  the  purchase 
of  Luleet  Ram  will  be  of  no  effect." 

"  To  the  extent  of  the  rights  of  the  four 
parties  mentioned  in  the  second  issue,  Luleet 
Ram's  claim  will  be  valid,  as  also  for  any 
shares  covered  by  Luleet  Ram's  vendor's  title, 
and  not  purchased  by  Luleet  Ram  (Salgram?) 
at  the  different  sales  in*execution.'' 

The  case  was  decided  on  6th  June  i860 
by  the  Judge  in  conformity  with  the  above 
instructions;  and,  from  his  decision,  six 
special  appeals  were  filed,  which  were  dis- 
posed of  by  the  High  Court  >dnj3ist  March 
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1862,   this   Court   affirming  the  decision  of 
the  Court  below. 

The  Jiiige  held  on  the  fir  si  issue  fixed 
by.  this  Court  that  on  ij^th  March  1853 
(the  (kite  of  L«ileet  Ram's  purchase)  the  three 
attachments  made  by  the  Civil  Court  on 
28th  April  185*  were  in  fuH  force,  and 
covered  the  4-annas  share  of  Sotrooghun 
8nd  the  4-annas  share  of  Joy  Kishen,  Thettir, 
and  Posbun;  that,  as  Bhurut  and  Moorlee 
hod,  on  14th  March  1853,  paid  the  amount 
of  the  decree  due  by  them  into  Court,  the 
sale  of  their  shares  to  Luleet  Ram  on  the 
following  day  could  not  be  impeached. 

On  the  second  issue,  the  Judge  found 
that  the  joint  share  of  Thetur,  Poshun,  and 
Joy  Kishen  was  under  attachment  on  the  15th 
March  18.53;  ^^^^  ^^^  share  of  Hoonooman 
and  Shoogreeb,  which  was  compnsed  within 
that  of  Bhurut,  was  not  under  attachment; 
and  that  Bhmriit  had  released  his  own  share 
isom  attachmem  by  psiying  the  amount  due 
\sy  bim  on  the  14th  March,  the  day  prior  to 
Luleet  Ram^s  mortgage. 

On  the  Mrd  issue,  the  Judge  held  that 
Salgram,  under  his  execation-sales  of  Novem- 
ber 1853,  and  September  at?d  November 
1854,  is  etvtitled  to  an  8-annas  share  of  the 
village  which  was  recorded  at  the  time  of 
settlement  in  the  names  of  Sutrooghun  and 
Joy  Kishen,  and  in  regard  to  these  shares, 
the  mortgage  and  conditional  sale  to  Luleet 
Rim  are  coilnsive  and  inoperative.  The 
6haie  of  Joy  Kishen  comprised  that  of  Thetur 
and  Poshun ;  but  that  Luleet  Ram's  mortgage, 
as  respeets  the  share  of  Bhurut,  including 
those  df  Hoonooman  and  Shoogreeb,  must  be 
held  valid. 

We  have  thought  it  necessary  to  refer 
very  largely  to  this  decision  of  1 8th  March 
1862,  because  the  judgment  of  the  Lower 
Court  IS  based  upon  it,  and  i!  clearly  recites 
what  is  the  extent  of  the  interest  h«ld  by 
the  plaintiff  Salgram  in  the  village  in  dispute, 
which  amounts,  therefore,  to  8  annas,  and 
not  to  the  whole.  That  decision  further 
enables  us  to  see  that  the  8-annas  share 
declared  to  belong  to  Salgram  does  not 
comprise,  nor  in  any  way  interfere  with,  the 
share  purchased  by  the  Maharajah  defendant, 
who  derives  his  title  from  Moorlee  Misser 
and  from  Sreegopal,  son  of  Hoonooman 
Misser. 

We  may  here  observe  that  the  late  Sudder 
Court  in  their  decision  of  31st  March  1862 
was  in  error  in  supposing  that  all  the  six 
special  appeals  then  before  the  Court  were 
made  from  the  decision  of  the  Judge,  dated 
June   i£i(K>,    There  were   four  appeals 


from  that  decision,  two  by  Luleet  Ram,  and 
two  by  Salgram ;  afid  there  were  two  others 
by  Salgram,  Nos.  631  and  632,  from  a  judg- 
ment passed  by  the  PrhicipS!  Sudder  Airieeff 
on  13th  September  1859,  to  which  we  sliaff 
further  allude,  in  favor  of  Suchee  M?sraitt 
and  Hcrnsa  Misratn  against  Salgran  Singfi 
for  a  2 -annas  and  6-pie  share  of  this  pro- 
perty. AH  the  appeals  wer^  brought  op 
together  and  disallowed. 

Having  now  irt  some  measure  cleared  ffce 
way  to  a  right  understanding  of  the  coiffSc 
of-  litigation  that  has  been  gc^ng  otr,  we  atre 
able  to  determine  the  positron  of  the  psirties 
to  this  suit.  The  judgment  of  the  htte 
Sudder  Court  of  31st  March  i86i  decided 
that  Luleet  Ram  was  entitled  to  the  4-anna3$ 
share  belonging  to  Bhurm,  Hoonooman,  and 
Soogreeb,  and  also  to  the  4-anTms  share 
belongirrg  to  Fnkeer  and  Moorlee  Ml^scr, 
The  Rajah,  who  is  the  principal  defendant  in 
the  case,  pnrchslsed,  as  is  now  shewn  us, 
I  anna  1 8  gundahs  and  a  fraction  frarn  the 
share  of  Moorlee,  and  3  annas  2  gundahs  from 
the  heirs  of  Hoonooman  Mrsser :  so  ^e  need 
take  no  further  notice  of  this  8-annas  share 
declared  by  the  above  dechion  to  Sefong  to 
Luleet  Ram,  leatvrng  him  and  the  Rajab  de- 
fendant to  settle  any  eonfftcting  claims  thet 
may  have  regarding  this  property. 

The  Judgment  of  31st  March  1862  also 
declared  the  plaintiff  Salgram  Singh  entitled 
to  the  other  moiety  of  the  property,  tiz.,  4 
annas  in  the  name  of  Sutrooghun,  and  4  an- 
nas  in  the  names  of  Joy  Kishen,  Thettn-, 
and  Poshun. 

There  are,  however,  two  claimants  to  a 
part  of  this  propert}'  decreed  io  Salgram 
Singh,  whose  interests  mitst  not  be  oter- 
looked — the  widows  of  Thettir  Misser 
and  Poshun  Misser,  Hunsa  Misrain  atnd 
Suchee  Misrain,  who  claim  2^  annas.  TYitf 
brought  a  suit  against  Salgram  in  June  185^ 
to  recover  possession,  ahd  obtained  a  decree  ott 
23rd  April  1859,  which  was  confirmed  rn  sip- 
peal  on  13th  September  1859.  From  tht^  de- 
cision, Salgram  Singh  preferred  two  special 
appeals  which  were  rejected  on  31st  March 
1862,  and  consequently  the  orders  of  thfe 
Lower  Courts,  declaring  Hunsa  Misrathi 
and  Suchee  Misrain  entitled  to  2  |-anna  share, 
the  property  of  their  respective  hasbands, 
Thetur  and  Poshun,  was  confirmed.  In 
disposing  of  the  present  case,  the  Lowe** 
Court  has  not  pronounced  any  opinion  re- 
garding the  efPect  of  that  decree,  but  ha^ 
passed  it  over ;  and,  resting  on  the  decision 
of  the  Sudder  Court  of  31st  March  186^, 
has  held  Salgram  entitled  to  the  whole  of 
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Uie  S  aanis  skare;  and  from  this  order  an 
appeal  No.  465  of  18^3  has  been  pre- 
ferred. 

A  apecial  appeal  has  been  preferred  (No. 
3488  of  1863)  by  Saigram  Singh  against 
date  order  of  the  Principal  Sudder  Ameen, 
makings  him  liable  for  the  Government  re- 
venue of  8  annas  of  Mouzah  Punjroah  in 
the  sait  of  Luleetram.  In  this  he  urges  that, 
as  he  is  not  in  possession,  he  is  not  liable 
for  the  Government  revenue. 

We  will  dispose  of  the  claim  of  Hunsa 
Misratn  mnd  Suchee  Misrain  first.  These 
ladies  brought  their  suit  against  Saigram 
in  June  1858,  and  obtained  a  decree  in 
April  1859,  which  was  confirmed  in  appeal 
OB  i3tb  September  i^S9*  ^^^  ^^^  special 
appeal  of  Saigram  was  finally  disposed  of  on 
3i3t  March  1862.  Saigram,  however,  coolly 
i^^Doring  all  these  proceedings,  brings  his 
pnea^nt  action  for  the  possession  of  the 
whole  16  aanas  on  i6th  September  1862. 
As  regards  a  moiety  of  the  claim,  the  de- 
cieion  of  31st  March  preceding  had  dis- 
posed of  that ;  and,  as  he  had  been  a  princi- 
pal defendant  in  the  suit  brought  by  these 
ladies  in  1858  in  which  they  obtained  a 
decree,  respect  should  have  been  paid  to 
that  decree.  It  may  be  said  that  the  judg- 
ment of  the  Sudder  Court  of  31st  March 
1862  prevented  the  Lower  Court  from  taking 
Botioe  of  it,  inasmuch  as  by  that  judgment 
the  8  annas  share  had  been  declared  the 
prc^rty  of  Saigram.  So  far  as  regards  his 
(Jiapute  with  Luleetram,  that  is  true ;  but  the 
Conrt  ID  passing  that  order  never  intended 
to  interfere  with  rights  already  declared  by 
a  competent  Court,  or  summarily  to  set  aside 
decrees  which  were  not  before  it  in  ap- 
peal. Indeed,  it  may  be  said  that  the  Court, 
in  rejecting  the  special  appeal  of  Saigram 
from  the  order  passed  in  the  suit  of  these 
ladies  on  13th  September  1859,  recognised 
their  right,  and  we  certainly  tliink  it  would  be 
unjust  to  set  aside  a  solemn  decree  obtained 
by  the  ladies,  and  which  Saigram  was  not 
in  a  position  to  call  in  question  in  the  pre- 
sent suit,  by  permitting  the  decision  of  31st 
March  1862,  which,  as  between  Luleetram 
and  Saigram,  is  perfectly  correct,  to  override 
the  previous  decision  of  13th  September 
1859.  Saigram,  in  bringing  his  present  action, 
most  unwarrantably  concealed  the  real  facts 
of  the  case  in  respect  to  these  ladies.  There- 
fore, we  think  that  they  are  entitled  to  have 
a  share  of  2  annas  6  pie  out  of  the  8  annas 
of  the  property  decreed  to  Saigram,  being 
the  share  belonging  to  their  husbands  The- 
tor  and  Poshun  in  the  4  annas  hissmh  re- 


corded in  the  name  of  Joy  Kisheii.  Saigram 
will  pay  ail  the  costs  of  these  parties. 

In  respect  to  the  dispute  between  Sal* 
gram  Singh  and  the  Rajah,  we  think  that 
Saigram  is  entitled  to  recover  possession 
of  5  annas  and  6  pie  from  him.  We  do 
not  concur  with  the  Lower  Court  that  plaint^ 
ifif  has  always  been  in  possession.  We  think 
there  is  ample  evidence  on  the  record  to 
prove  dispossession,  and  we  think  it  very 
unlikely  that  plaintiff  would  unnecessarily 
have  plunged  into  this  vortex  of  litigation, 
had  he  not,  as  he  represents,  been  ousted. 
It  appears  to  us  that,  through  the  influence  of 
the  Rajah,  the  Surburakars  appointed  by  the 
Collector  in  1837  (1264)  to  collect  the 
rents  due  to  Saigram  Singh  were  prevented 
doing  so,  and  were  obliged  to  give  up  their 
employment ;  and  since  that  time  the  estate 
has  remained  in  the  hands  of  the  Rajcdi. 
We  disbelieve  the  evidence  given  by  Pearee 
Lai  and  Peer  Buksh,  witnesses  originally 
called  by  the  Rajah,  and  examined  again  by 
this  Court,  who  depose  that  the  collections 
were  made  jointly,  and  as  soon  as  made  were 
paid  to  each  proprietor  in  proportion  to  his 
respective  share,  2^  annas  to  Hunsa  Misrain 
and  Suchee  Misrain,  5^  annas  to  the  Rajah, 
and  8  annas  to  Saigram  Singh.  These  wit-* 
nesses  say  that  they  were  the  servants  of 
the  proprietors  jointly.  .  There  is  nothing 
to  prove  this.  They  are  admittedly  ser- 
vants of  the  Rajah,  and  acknowledge  to  hav- 
ing realized  the  whole  rent  from  the  estate. 
It  was  for  the  Rajah  under  these  circum- 
stances to  show  that  he  did  not  receive  more 
than  his  own  share  of  the  rents,  and  this 
we  think  he  has  entirely  failed  to  do.  We 
hold  him  liable,  therefore,  to  the  plaintiff 
for  mesne-profits  to  the  extent  of  5!  annas 
of  this  property  from  the  date  of  dispossess 
sion  in  1264,  the  actual  sum  to  be  ascertain- 
ed in  (ycecution  of  decree. 

Costs  as  regards  the  Rajah  defendant  will  be 
in  proportion  to  the  amoimt  decreed  and  dis- 
missed, and  bear  interest  from  the  date  of 
decision.  Mesne-profits,  when  ascertained, 
will  bear  interest  fron\  the  date  of  decree. 

The  co^ts  of  the  other  defendants  will  be 
paid  by  themselves,  for  they  were  necessary 
parties  to  the  suit,  and  it  was  their  own 
double  dealings  that  has  caused  much  of 
this  litigation. 

With  regard  to  the^  special  appeal,  we 
think  that  Saigram  Singh  must  be  held  re- 
sponsible for  the  Government  revenue  to  the 
extent  of  his  share  in  the  property,  and  as 
he  has  obtained  a  decree  for  mesne-profits 
from  the  date  of  dispossessioo^  be  ean  have 
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no  valid  objection  for  not  paying  the  Govern- 
ment revenue.  With  this  modification,  we 
affirm  the  appeal.  The  parties  to  pay  their 
own  costs. 

Norman^  J. — By  the  decision  of  the 
late  Sudder  Court  of  the  31st  March  1862, 
the  rights  of  Luleetram,  Hunsa  Mis- 
rain,  and  Suchee  Misrain,  were  declared. 
As  regards  the  rights  of  Luleetrara,  whe- 
ther the  result  of  the  remand  order,  the 
finding  upon  it,  and  the  subsequent 
decision  of  Court  on  the  special  appeals, 
is  satisfactory  or  not,  the  decision  is  now 
binding,  and  cannot  be  questioned  in 
this  suit.  As  regards  the  rights  of  Hunsa 
Misrain  and  Suchee  Misrain,  it  appears 
that  the  late  Sudder  Court  on  the  same 
day  and  by  the  same  judgment  affirmed 
two  inconsistent  decisions  as  to  their 
right.  One,  a  decision  of  the  Judge,  who 
held  that  their  husbands'  estates  were  under 
attachment,  and  were  sold  to  Luleetram ;  the 
other,  of  the  Principal  Sudder  Ameen,  who 
held  that  the  husbands  were  not  bound  by 
the  acts  of  the  elder  brother,  and  consequent- 
ly that  the  sale  was  invalid.  Each  party 
had  an  equal  right  to  execute  the  decree, 
and  therefore,  in  my  opinion,  it  is  impossible 
to  hold  it  to  be  binding  on  either. 

I  would,  therefore,  uphold  the  decision 
of  the  Principal  Sudder  Ameen,  who  adopts 
the  finding  of  the  Judge  and  the^  opinion  of 
the  Sudder  Court  as  expressed  in  the  deci- 
sion of  the  31st  March  1862  in  accordance 
with  that  of  the  Judge.  It  is,  in  fact,  the 
conclusion  which  is  suggested  by  the  history 
of  the  case  especially  in  its  early  stages. 
Indeed,  the  only  ground  relied  upon  by  the 
vakeels  for  these  ladies  before  us  was  that 
the  decision  of  the  31st  of  March  is  conclu- 
sive as  to  their  rights. 

With  this  exception,  I  agree  with  the 
judgment  which  has  been  written  by  niy 
learned  brother  Loch. 

Jackson,  y, — After  hearing  the  vakeels 
on  both  sides  upon  the  point  on  which 
the  two  learned  Judges  are  disagreed,  it 
appears  to  me  that  Mr.  Justice  Norman's 
opinion  is  preferable. 

We  are  in  this  dilemma  that  the  late 
Sudder  Court,  by  its  decision  in  March  1862, 
when  the  six  special  appeals  relating  to  the 
subject-matter  was  before  it,  affirmed  at  the 
same  time  two  inconsistent  findings  of  fact. 

In  this  state  of  things,  it  seems  to  me  that 
the  finding  in  favor  of  Suchee  Misrain  and 
Hunsa  Misrain  must  give  way. 

I  si.  Because  it  seems  very  nearly  to  fall 
within  the  jesms  of  Section  12,  Regulation 


III.  of  1793,  ^'bich  was  then  In  force :  for  in 
the  suits  already  pending  between  Salgram 
on  the  one  hand,  and  Luleetram  and  the 
several  vendors  on  the  otfier,  the  rights  of 
these  ladies  were  already  under  determina« 
tion,  and  were  eventually  made  the  subject 
of  a  distinct  issue,  and  the  Moonsifl^  ought, 
therefore,  to  have  abstained  in  the  suit 
brought  much  later  by  those  ladies  from 
coming  to  an  independent  conclusion. 

2ndly,  Because  the  conclusion  at  which 
he  did  arrive  was  confessedly  based  upon 
the  decision  come  to  by  the  Judge  In  a  par- 
ticular stage  of  the  other  suits,  which  deci- 
sion was  afterwards  set  aside  and  reversed, 
and  it  can  only  be  ascribed  to  inadvertence 
that  the  conclusion  so  arrived  at  was  allowed 
to  stand. 

For  these  reasons,  I  would  disregard  the 
decision  in  favor  of  Hunsa  and  Suchee  Mis- 
rain, and,  concurring  with  Mr.  Justice 
Norman,  would  declare  Salgram  entitled  to 
8  annas  of  the  estate,  and  would,  therefore, 
decree  his  appeal  against  those  ladies,  bat, 
under  the  circumstances,  without  costs. 


The  13th  March  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Sale  for  arrears  of  revenue  (Resriilation  XI.« 
1822)— Benamee  purchase  for  defaolticg  pco- 
prietors— Joint  Hindoo  Family— Presnmptiim 
of  joint  property. 

Case  No.  2998  of  1865. 

Special  Appeal  from  a  decision  passed  by  tht 
Judge  of  EcLst  Burdwan,  dcUed  the  22nd 
May  i86^y  reversing  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  that  Dis^ 
tricty  dated  the  jM  November  1862, 

Kalee  Doss  Mookerjee  and  others  (Plaintiffs), 

Appellants, 

versus 

Mothooranath  Banerje^  (Defendant), 
Respondent, 

Mr.  R,  V.  Doyne  and  Bahoos  Dwarkanath 
Mitter  and  Rajendurnath  Bose  for  Appel- 
lants. 

Mr,  R,  T,  Allan  for  Respondent. 

Under  Regulation  XI.,  1822,  a  6^nam^^ purchase  for 
the  defaulting  proprietors  at  a  sale  for  arrears  of  revenue 
is  DO  ipso  facto  illegal  and  void. 
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Where  the  man 
chases  benamee^ 
so  re-purchased 
joint  ramily.  , 

Seion-Karr,  y,  —  This  case  was  remanded 
on  the  25th  November  1864  by  Justices 
Loch  and  Seton-Karr  for  the  Judge  to  con- 
sider  the^eflfect  of  a  revenue-sale  for  arrears 
*  held  under  Regulation  XI.  of  1822,  and  also 
of  a  decree  obtained  against  the  property 
in  dispute  by  one  Mothooranath. 

On  the  last  occasion,  when  the  case  was 
before  the  Court,  the  plaintiffs  were  respond- 
ents, and  the  remand  was  obtained  at  the 
instance  of  the  defendant,  who  contended 
that  the  two  proceedings  above  referred  to 
extinguished  the  rights  of  the  plaintiffs,  and 
that  they  were  consequently  out  of  Court. 

The  Judge  has  now  endorsed  this  conten- 
tion, and  has  ruled  that  the  sale  for  arrears 
of  revenue  extinguished  the  rights  of  the 
plaintiffs ;  that,  after  the  default,  the  property 
was  re-purchased  for  and  on  behalf  of  one 
proprietor  only,  whose  rights  are  held  by  the 
defendants ;  that  the  decree  referred  to  in 
favor  of  Mothooranath,  of  1254,  declared 
the  right  purchased  by  him  to  be  that  of 
Haro  Mohun  alone;  and  that  the  plaintiffs 
had  consequently  no  just  claim  to  any  share. 

The  facts,  which  were  fully  stated  in  the 
order  of  remand,  are  briefly  these.  Ram 
Kant  and  Kumola  Kant  were  two  brothers. 
The  former  had  six  sons,  whereof  Haro 
Mohun  was  one.  Ram  Kant  sold  his  share 
to  his  brother,  who  afterwards  re-sold  the 
same  to  Haro  Mohun.  In  1837,  or  1244, 
the  share  was  sold  for  arrears  of  public 
revenue  under  Regulation  XI.  of  1822,  and 
was  purchased  in  the  name  of  Sreekant, 
and  he  again  sold  the  same  to  Munsook. 
One  Mothooranath  had  a  decree  against 
Haro  Mohun,  in  whose  name  originally  the 
properly  had  been  held,  and  Mothooranath, 
after  some  trouble,  succeeded,  by  a  suit 
brought  in  1856,  in  proving  that  Haro 
Mohon  held  benamee  through  Munsook. 
Accordingly,  the  property  was  put  up  for 
sale  in.  execution,  and  the  rights  and 
interests  of  the  debtor  were  sold  and  pur- 
chased by  the  decree-holder  now  represent- 
ed by  the  defendant?  respondent. 

The  case  has  been  very  fully  argued  by 
Mr.  Doyne  for  the  now  unsuccessful  plaintiffs, 
and  by  Mr.  Allan  for  the  defendants,  and 
the  effect  of  the  Sale  Law  of  1822,  Regula- 
tion XL,  Sections  4, 13,  19,  and  20,  has  been 
much  disputed.  Reference  has  also  been 
made  to  the  earlier  Sale  Law,  Regulation  VII. 
of  1799,  and  to  the  Sale  I^ws  of  1840  and 
18451  to  show  the  intent  and  policy  of  the 
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Revenue  Laws  on  the  subject  of  secret  pur- 
chases for  and  on  behalf  of  defaulting 
proprietors. 

Mr.  Doyne's  contention,  shortly  put,  is 
that  the  object  of  the  Revenue  Laws,  as 
contained  in  the  Sections  quoted,  is  to  enable 
theRevenue'Authorities  to  detect  malpractices 
at  such  sales,  and  to  put  up  the  proper- 
ties again  to  auction  within  a  certain  speci- 
fied time.  Mr.  Allan,  on  the  other  hand, 
contends  that  the  rights  of  all  the  share- 
holders become  ipso  facto  annihilated  by 
such  sales,  and  that,  when  Haro  Mohun 
re-purchased  in  the  name  of  Munsook,  he 
re-purchased  for  himself  alone,  and  not  for 
the  original  shareholders. 

It  appears  to  me  that  Mr.  Doyne's  argu- 
ment is  sound,  and  that  an  error  runs 
through  the  whole  of  the  Judge's  decision 
in  this  respect.  The  family  is  shown  to  be 
joint,  and  Haro  Mohun  is  admitted  to  have 
been  the  managing  member.  In  the  sale 
consequent  on  the  decree  obtained  against 
him  by  Mothooranath,  only  the  rights  and 
interests  of  the  debtor  Haro  Mohun  were 
sold.  It  is  true  that  the  rights  apd  interests 
of  the  other  sharers  had  been  extinguished 
for  the  time  by  the  sale  for  arrears  of  reve- 
nue. But  it  seems  equally  clear  that  they 
revived,  and  must  be  held  to  have  revived, 
under  the  secret  purchase  for  and  on  behalf 
of  Haro  Mohun.  We  can  have  no  doubt 
that  a  suit,  if  brought  by  the  other  share- 
holders for  their  shares  against  Haro  Mohun 
after  the  re- purchase,  would  lie.  What  is 
there  to  prevent  a  suit  lying  against  the 
purchaser  of  Haro  Mohun's  rights  only  ? 
There  is  nothing  in  the  provisions  of  any 
Section  of  Regulation  XL  of  1822  which 
can  be  construed  to  prohibit  such  an  adion, 
though  we  may  admit  that,  by  the  later  Sale 
Laws,  and  by  the  avowed  policy  of  the  Legis- 
lature in«revenue-matters,  a  suit  would  not  lie 
by  any  one  to  oust  a  certified  purchaser 
on  the  ground  that  he  held  for  some  one 
else. 

It  is  quite  clear,  however,  that  the  present 
adion  is  distind  from  such  a  case.  It  is 
one  in  which  the  ordinary  presumptions  of 
Hindoo  Law  as  to  joint  estates,  do  exist,  and 
in  which  they  have  not  been  rebutted  or 
displaced. 

My  conclusion  then  is  that,  as  the  family 
is  joint,  and  as  only  the  interests  of  the 
judgment-debtor  were  sold  to  Mothooranath, 
and  as  the  re-purchase  by  Haro  Mohun  was 
not  against  the  policy  of  the  Sale  Laws,  and 
is  a  separate  transaction,  whereby  the  inter- 
ests   of    the    other    sharers    Revived,  the 
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decree  shoatd  be  in  the  plaintiff's  favor  to 
the  extent  of  the  shares  sued  for. 

The  Judge's  decision  is,  therefore,  revers- 
ed wkhi  all  costs,  and  this  decision  governs 
case  No.  2999  also. 

Macpkerson,  J, — I  agree  in  thinking  that 
the  decision  of  the  Lower  Appellate  Court 
must  be  reversed  with  costs.  Regulation 
XI.  of  1 8a 2  does  not  render  the  purchase 
by  Sreekant  in  his  own  name,  but  in  reality 
henamte  for  the  defaulters,  absolutely  illegal 
and  void.  There  is,  therefore,  no  reason 
why  the  trust  on  which  Sreekant  held  the 
property  which  he  purchased  should  not  be 
declared  and  enforced  by  the  Courts.  The 
Courts  aftually  have  declared  that  the  pur- 
chase was  in  trust  for  Haro  Mohun.  This 
being  so,  I  think  further  that,  as  Haro  Mohun 
was  the  manager  of  a  joint  family  in  estate, 
the  ordinary  presumption  of  Hindoo  Law  is 
applkrable,  namely,  that  Haro  Mohun's  in- 
terest in  this  property  was  held  by  him  for  the 
joint  family,  and  not  for  his  own  sole  benefit. 
The  question  as  to  whether  Haro  Mohun 
did  or  did  not  hold  for  the  joint  family  has 
not  been  decided  in  any  of  the  litigation  which 
has  taken  place.  The  onus  thus  lies  on  those 
who  allege  the  property  belonged  to  Haro 
Mohun  alone,  to  prove  that  it  was  exclusive- 
ly his.  They  have  not  proved  this  :  and 
the  presumption  remains  that  Haro  Mohun 
held  for  the  benefit  of  the  joint  family.  Con- 
sequently, the  •  decision  of  the  Lower  Court 
is  wrong,  and  must  be  reversed,  and  judg- 
ment will  be  given  for  the  plaintiff  in  this 
case,  as  also  in  case  No.  2999. 


The  13th  March  1866. 

Present :  ® 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 

Bvideoce  (Proof  of  tenaiiC7)-'Admiflsion. 

Cfi^se  No.  3027  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Baboo  Nund  Coomar  Banerjee,  Addi- 
tional Principal  Sudder  Ameen  of  Chit- 
tagong,  dated  the  nth  August  iS6s, 
reversing  a  decision  passed  by  the  Moon- 
siff  of  that  District,  dated  the  28th  July 

.    1864.  .,  - 


Shaikh  Bakur  Ali  Chowdhry  and  others 
(Plaintiffs),  Appellants, 

versus 

Shaikh  Ashkur  Ali  and  others  (Defendants), 

Respondents,  ^ 

Baboos  Chunder  Madhub  Ghose  and 
Sreenath  Banerjee  for  Appellants. 

Baboo  Gopal  Lai  Mitter  for  Respondents^ 

A  mere  admission  by  the  defendant  of  p^inHiT  having 
purchased  a  jote  (without  proof  of  plaintiff's  name 
Deing  entered  in  the  Zcmindary  Regjister,  or  of  his 
having'  ever  got  possession  of,  or  paid  rent  for,  the 
jote)  IS  insufficient  to  prove  that  he  was  ever  is  the 
position  of  defendant's  tenant. 

This  was  a  suit  for  a  declaration  of  the 
plaintiff's  rights  in  a  certain  ryottee  tenure, 
and  to  cancel  the  sale  thereof  made  under 
Aft  X.  of  1859. 

The  plaintiff's  allegation  is  that  he  bought 
the  tenure  from  one  Seetaram,  the  ryot  in 
possession,  and  held  under  Dewan  All,  who 
had  purchased  the  proprietary  right  of  ihe 
estate  from  the  original  owners,  Mahomed 
Wasil,  Abdool  Sarun,  and  Nasiroollah.  The 
defence  was  a  denial  in  toto  of  both  the 
sales. 

The  first  Court  found  for  the  plainliff, 
but  the  Principal  Sudder  Ameen  on  appeal 
held  that,  as  the  plaintiff's  name  was  not 
registered  in  the  zemindary- books,  and  as 
he  had  given  no  proof  that  he  had  ever  got 
possession  of,  or  paid  rent  for,  the  tenure, 
his  suit  must  be  dismissed,  and  that  the  sale 
under  Aft  X.,  by  which  the  tenure  was  sold 
for  arrears  of  rent  due  from  the  registered 
tenant  Seetaram,  could  not  be  set  aside. 

It  is  now  urged  specially  that  the  defend- 
ants had  themselves  admitted  in  a  former 
suit  that  the  sales  had  taken  place  as  stated, 
and  that,  in  accordance  with  these  admissions, 
the  special  appellant  was  the  owner  of  the 
tenure,  and  could  not  be  deprived  of  his  pur- 
chase by  a  collusive  suit  brought  against 
Seetaram. 

We  see  no  reason  to  interfere.  The  so- 
called  admission  of  the  special  respondents 
is  not  shown  to  have  had  any  after-effect. 
The  special  appellant  has  not  been  able  to 
prove  by  any  evidence  that  he  ever  got  pos- 
session of  the  jote,  ever  attorned  to  the 
zemindar,  or  ever  paid  him  rent.  His  name 
was  not  entered  in  the  Zemindary  Register, 
nor  did  he,  so  far  as  appears  from  the  record, 
ever  make  any  attempt  to  have  it  substituted 
for  that  of  his  alleged  vendor  Seetaram.    Ng 
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deed  of  sale  has  been  filed,  and  no  evidence 
given  in  support  of  the  purchase,  other 
iban  the  *'  admissions"  above  referred  to,  and 
we  agree  with  th^  Principal  Sudder  Ameen 
in  thinking  these,  under  the  circumstances, 
insufficient  to  prove  that  the  special  appel- 
lant wa«  ever  in  the  position  of  the  special 
respondent's  tenant,  or  that  the  rent-suit 
brought  against  Seetaram,  the  tenant  in 
possession,  was  collusive. 

Taking  this  view  of  the  case,  we  dismiss 
this  special  appeal  with  costs. 


The  14th  March  1866. 

Present: 

The  Hon'ble  C.  B.  Trevor  and  F.  A. 
Glover,  Judges. 

Trial  af  ittue— Validitv  ol  Plaintiff's  docu- 
ment disputed  by  defendant 

Case  No.  3104  of  1865. 

Special  Appeal  from  a  decision  passed  by 
tht  Principal  Sudder  Ameen  of  Hooghly^ 
dated  the  22nd  July  186^,  affirming  a 
decision  passed  by  the  Moonsiff  of  Amtah, 
dated  the  22nd  July  1864. 

Thakooranee  Dossee  (Defendant),  Appellant, 

versus 

Goluck  Chunder  Biswas  and  others 
(PlaintiflFs),  Respondents, 

Babeos  Dwarkanath  Mitter,  Onoocool  Chun- 
der Mookerjeey  and  Nil  Madhub  Sein  for 
Appellant. 

Baboo  Luckhee  Churn  Rose  for 
Respondents. 

When  a  plaintiff  conies  into  Court  rel3rinfi^  on  a  pottah, 
flie  mimneness  of  which  is  disputed  by  the  defendant, 
the  Court  is  bound  to  adjudicate  the  issue  and  to  decide 
whether  the  lease  is  valid  or  invalid. 

The  special  appellant  in  this  suit  brought 
a  case  originally  under  Act  X.  of  1859 
against  a  ryot  named  Nobin  Chunder  for 
rent.  He  was  opposed  by  the  present 
special  respondent  as  intervenor  under 
Section  77  of  the  Act,  but  succeeded  not- 
wkbstanding  in  getting  a  decree. 

The  intervenor  then  brought  the  present 
sail  to  try  the  question  of  title,  and  in 
support  <A  his  right  produced  a  pottah  al- 
leged to  have  been  granted  by  Prosunno 
•Coomar  Chatterjee,  the  uncle  of  the  present 
special  appellant. 


The  Court  of  first  Instance  did  not  think 
the  pottah  proved,  but  nevertheless  decreed 
in  plaintiff's  favor  on  the  evidence  of  wit- 
nesses who  deposed  that  the  land  belonged 
to  the  plaintiff's  tenure,  backed  by  a  dedrte 
passed  in  1851,  which  showed  that  in  that 
year  the  talookdar  sued  the  plaintiff  for  rent 
on  the  land  now  in  dispute^  and  obtained  a 
decree. 

The  Principal  Suddet  Ameen,  without 
going  into  the  question  of  the  plaintiff's 
title  as  based  on  his  pottah,  dismissed  the 
appeal  on  the  strength  of  the  decree  above 
referred  to,  and  on  the  evidence  of  witnesses 
which  showed  that  the  land  always  belong- 
ed to  the  plaintiff. 

The  defendant  appeals  specially,  urging 
that,  as  the  plaintiff  came  into  Court  on  the 
basis  of  a  pottah,  the  Principal  Sudder 
Ameen  ought  to  have  gone  into  the  question, 
whether  that  deed  was  true  or  false,  and  have 
decided  the  case  upon  it ;  and  that  the  mere 
fact  of  the  plaintiff's  holding  land  in  some 
way  or  other  in  1851  is  no  proof  that  he 
holds  it  now  as  a  tenure  of  the  description 
stated  by  him  in  his  plaint. 

We  think  that  the  special  appdlant's 
objection  must  be  allowed,  so  far  as  telates 
to  the  pottah.  As  the  special  respondent 
came  into  Court  on  the  strength  of  that 
document,  and  as  the  special  appellant  from 
the  first  denied  its  genuineness,  the  Prihci- 
pal  Sudder  Ameen  was  bound  to  adjudicate 
the  issue,  and  to  say  whether  the  lease  was 
valid  or  invalid.  But  if  he  had  found  it  to 
be  insufficiently  proved,  we  do  not  think 
that,  under  the  circumstances,  he  would  be 
prevented  from  looking  into  the  other  evi- 
dence, especially  as  one  part  of  the  defence, 
namely,  that  which  denies  the  existence  of 
any  holding  of  the  plaintiff  of  the  benamee 
tenure  ^f  Ramdhun  Ghose,  is  negatived  by 
the  special  appellant's  own  admission  in 
the  decree  of  1851.  The  case  will  be  re- 
manded, therefore,  in  order  that  the  Prin- 
cipal Sudder  Ameen  may  first  decide 
regarding  the  pottah;  if  he  hold  that  to  be 
bad,  he  will  go  into  the  evidence  of  the 
special  respondent's  title  and  possession  of 
the  land  mentioned  in  the  decree  of  18  qi 
from  that  date  up  to  the  present,  and  If  ne 
find  it  proved  that  the  special  respondent 
has  held  possession  of  that  land,  and  has 
paid  rent  for  it  all  along,  he  will  give  him 
a  decree  in  accordance  with  the  admission 
of  the  then  talookdars,  the  failure  of  the 
pottah  notwithstanding.  Costs  will  follow 
the  result.  «   ^ 
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The  15th  March  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges. 

Mahomedan  Law— Endowment— Grant  of  per- 
petual lease  by  Trustees. 

Case  No.  2519  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Mr,  C,  S.  Belli,  Judge  of  Kajshahye, 
dated  the  i8th  July  i86^y  reversing  a 
decision  passed  by  Baboo  Anund  Chun- 
der  Banerjee,  Principal  Sudder  Ameen 
of  that  District,  dated  the  21st  May  1862. 

Shoojat  Ali  alias  Baboo  Meah  (Defendant), 

Appellant, 

versus 

Zumeerooddeen  and  others  (Plaintiffs), 
Respondents. 

Baboos  Mohendro  Lai  Shome  and  Mohinee 
Mohun  Roy  and  Moulvie  Syud  Murha- 
mut  Hossein  for  Appellant. 

Baboos  Greesh  Chunder   Ghose  and    Greeja 
Sunker  Mojoomdar  for  Respondents. 

According  to  Mahomedan  Law,  the  trustees  of  an 
endowment  cannot  create  a  valid  roourosee  tenure  at 
a  fixed  rent  by  granting  a  lease  of  any  portion  of  the 
muqf  property. 

This  was  a  suit  instituted  on  the  30th 
December  1861  to  recover  the  possession  of 
18  beegahs  of  wuqf  land  ^granted  to  the 
plaintiffs  under  a  lease  by  some  women  who 
claim  title  as  heirs  of  certain  khadims. 

The  land  formed  part  of  a  wuqf  estate 
consisting  of  250  beegahs  which  had  been 
released  in  a  proceeding  for  resumption  by 
the  Special  Commissioner  on  the  15th  of 
April  1 84 1. 

The  defendant  is  the  mutwullee,  who  was 
declared  to  be  in  possession  of  the  property 
by  the  Magistrate  in  September  1854  (20th 
Assin  1 261). 

The  Principal  Sudder  Ameen  dismissed 
the  suit. 

On  appeal,  the  Judge,  on  the  ground 
that  "the  land  was  released  to  the 
so-called  mutwullee,  and  the  plaintiffs'  less- 
ors" assumed  that  the  plaintiffs'  lessors  had 
title  to  grant  leases,  and,  therefore,  reversing 
the  decision  of  the  Principal  Sudder  Ameen, 
gave  the  plaintiffs  a  decree. 


On  appeal  to  this  Court,  Mr.  Justice 
Kemp  and  Mr.  Justice  Seton-Karr  remanded 
the  case,  on  the  ground  that  the  Judge  had 
not  enquired  into  the  title  of  the  plaintiff's 
lessors  or  their  power  to  grant  hKises,  or 
into  the  question  whether  such  lessors  had 
been  in  possession  within  such  a  period  as  to 
prevent  the  claim  from  being  barred  by  • 
limitation. 

On  the  remand,  the  Judge  found  that  "  the 
title  of  plaintiffs'  lessors  was  as  good  as  that 
of  the  so- sty  led  mutwullee, h^mg^tm^d.  from 
the  same  source,namely,the  decree^of  the  Spe* 
cial  Commissioner."  And  on  the  second  ^i^inXy 
he  found  that  the  plaintiffs'  lessors  had  been 
in  possession  down  to  the  time  of  the  pro- 
ceedings in  the  Act  IV.  case.  And  the  Judge 
adhered  to  his  former  decision,  reversing 
that  of  the  Principal  Sudder  Ameen. 

The  special  appeal  was  presented  to  this 
Court,  which  came  on  before  Loch  and 
Norman,  J  J.  The  Court  would  have  re- 
versed the  decision  at  once  upon  the  ground 
that  the  release  of  the  Special  Commissioner 
could  give  no  title,  and  that  there  was  no- 
thing to  show  that  the  khadims  had  any  power 
to  grant  leases.  But  as,  from  instances  given 
in  the  judgment  of  the  Judge,  it  was  appa- 
rent that  khadims  had  been  for  a  long  period 
in  possession  of  shares  or  portions  of  this 
property,  the  Court  thought  it  might 
possibly  turn  out  that  such  portions  might 
be  held  by  some  sort  of  service  tenure,  such 
as  the  obligation  of  sweeping,  or  finding 
sweepers  to  keep  the  mosque  clean. 

The  case  was  accordingly  again  remanded. 

Issues  were  fixed  by  the  Court  below  as 
follows ;  first,  had  the  khadims  more  than 
a  life-interest  ?  The  Judge  finds  that  on 
this  point  nothing  satisfactory  could  be  as- 
certained. The  evidence  adduced  by  the 
respondents  shows  that  formerly  there  were 
four  khadims,  and  now  there  is  only  one. 
And  the  evidence  fails  to  show  how  the  four 
were  paid,  and  why  they  have  been  reduced. 

The  second  issue  is — Was  the  office  of 
khadims  tenable  by  females.^  The  Judge 
says  it  is  clear  that  a  female  could  not  per- 
form the  office  of  a  khadim. 

The  third  issue  was — Had  the  muhvulUe 
any  power  of  interference  with,  or  any  power 
to  confirm,  leases  granted  by  the  khadims? 
On  that  point,  he  says  that  the  evidence  of  the 
Golahdars  of  the  Salt  Gunge  proves  that 
Baboo  Meah  had  no  power  to  interfere  Mrith 
leases  granted  by  other  shareholders  of  the 
endowment. 

He  finds,  yfr^/,  that  it  is  proved  from  certain 
taidads  the  original  endowment  of  1250  bee* 
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gahs  had  become  split  into  portions  amongst 
the  shareholders.  Secondly,  that  there  were 
female  proprietors  among  the  shareholders, 
and  he  proceeds  to  say  that  he  adheres  to  his 
former  judgment. 

Against  this  judgment  the  defendant  ap- 
peals.   • 

We  are  of  opinion  that  the  judgment  of 
the  Judge  must  be  reversed,  and  the  judg- 
ment of  the  Principal  Sudder  Ameen 
affirmed. 

This  Court  showed  in  its  former  judgment 
(2  Weekl^  Reporter,  page  189)  that  the  de- 
fendant must  be  taken  as  against  these  par- 
ties to  be  the  mutwullee.  We  find  that,  in 
the  proceedings  before  the  Special  Commis- 
sioner, the  lessors  of  the  plaintiffs  and  others 
claimed  to  be  in  possession  of  the  wuqf 
property  as  "  khadims,  collectors,  trustees, 
servants,  and  sweepers,"  noi  as  absolute 
mners.  The  language  of  the  Special  Com- 
mission in  describing  the  so-called  khadims, 
some  of  whom  were  women,  as  KabazauSy 
shows  that  he  meant  to  express  no  opinion 
about  their  title.  In  effect,  he  calls  them  Ka- 
bazaus  "  people  whom  I  found  in  possession/' 
Yet,  strange  to  say,  the  Judge  relies  on  this 
term  as  showing  that  the  plaintiffs'  lessors  had 
some  title  greater  than  that  which  they 
would  possess  as  khadims* 

But  let  it  be  assumed  for  the  purpose  of 
argument  that  the  khadims  had  the  same 
rights  in  the  trust  property  as  the  present 
defendant;  that  the  word  *' khadim'*  was 
used  in  the  sense  given  in  Wilson's  Glossary, 
page  584,  as  meaning  the  person  who  had 
charge  of  a  religious  bequest  or  endowment. 
We  lay  it  down  broadly  that  all  the  co-trust- 
ees of  the  endowment  could  not  have  created 
a  valid  mouroosee  tenure  at  a  fixed  rent  by 
granting  a  lease  of  any  portion  of  the  wuqf 
property,  and  h  fortiori  no  one  or  more  of 
such  trustees  without  the  consent  of  the  others 
could  do  so. 

The  general  principle  of  Mahomedan  Law 
is  that  wuqf  of  property  dedicated  to  God 
is  inalienable  (see  Hedaya  by  Hamilton, 
Vol.  111.,  pp.  335,  344;  Baillie's  Digest, 
page  594;  see  also  2  Moore's  Indian  Appeals, 
page  421,  Jewun  Doss  Sahoo  versus  Shaikh 
Kuberooddeen).  So  far  does  this  extend  that 
it  has  been  held  that  a  mutwullee  cannot 
mortgage  the  property  even  temporarily  for 
the  repair  or  other  benefit  of  the  mosque 
(Monlvie  AbdooUah  versus  Rajessuree  Dos- 
8ce,  7  Select  Reports,  page  268). 

In  Baillie's  Mahomedan  Law,  page  596, 
it  is  said  that,  when  the  Superintendent  of  a 
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"  wuqf  has  let  a  mansion  appropriated  for 
"  the  use  of  the  poor  for  more  than  a  year, 
"the  lease  is  unlawful.  In  the  absence  of 
"any  condition,  the  approved  doctrine  is 
"that  a  lease  of  estates  in  land  may  be 
"  decreed  to  be  lawful  for  three  years,  unless 
"  it  be  for  the  benefit  of  the  wuqf  to  an- 
"  nul  them ;  and  that,  with  regard  to  leases 
"  of  other  property,  they  should  be  decreed 
"to  be  unlawful  when  they  exceed  one 
"  year,  unless  it  be  for  the  benefit  of  the  wuqf 
"to  sustain  them.  But  this  varies  with  the 
"  change  of  places  and  times." 

Again,  "it  is  not  lawful  to  let  a  wuqf 
"except  for  the  rent  of  similar  property. 
"  But  when  a  wuqf  has  been  let  for  three 
"years  at  a  known  rent,  equal  to  that  of 
"  similar  property,  so  that  the  lease  is  lawful, 
"it  is  not  to  be  cancelled,  though  rents 
"  should  rise  or  fall  during  the  period." 

Mr.  Macpherson  appears  to  us  to  lay  down 
the  true  rule.   He  says :  "  Probably  the  prin- 
"  ciple  which  ought  to  govern  all  such  cases 
"  is  that  those  alienations  and  .those  aliena- 
"  tions  only  which  fall  within  the  scope  and 
"  spirit  of   the  endowment  are  to  be  sup- 
"  ported."     (Macpherson  on   Mortgages    in 
the  Mofussil,  page  38.)    There  is  a  decision 
(Dalrymple  versus  Khondkar  Azeezul  Islam, 
Sudder  Dewanny  Reports,  31st  March  1858), 
in   which   it  appears  •  to   have  been   consi- 
dered that,  "  where  the  office  of  mutwullee 
"  is    hereditary,    and    he   has    a   beneficial 
"  interest  in  the  property,  his  property  must 
"be    looked    upon    as   a    heritable    estate 
"  burdened  with  certain  trusts,  the  proprie- 
"tary  right  in  which  is  vested  in  the  /»«/- 
"  wullee  and  his  heirs,  and  in  such  case  there 
"  appears  no  sufficient  reason  why  the  in- 
"  cumbent    should    not    exercise   the   right 
"  possessed   by  other   proprietors    to   grant 
"  leases  even  in  perpetuity."     That  position 
appears  Jto  be  unsupported  by  any  authority, 
and  unsound  in  principle. 

This  Court  remanded  the  present  case  for 
an  enquiry  as  to  whether  the  khadims  had 
any  special  property  or  power  of  alienation. 

Nothing  of  the  kind  is  shown  to  exist, 
and  the  result,  therefore,  is  that  we  must 
take  the  property  to  be  wuqf  though  in  the 
possession  of  trustees  who  may  possibly 
succeed  by  hereditary  right.  We  pronounce 
the  lease  void.  The  trust  property  will 
remain  in  the  possession  of  the  mut* 
wullee. 

We  reverse  the  judgment  of  the  Court 
below,  and  dismiss  the  suit  with  costs  in  all 
the  Courts  and  interest.  •   « 
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The  1 6th  March  1866. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  F.  A.  Glover, 

Judges, 

Meatie-Profits--Set-off. 
Case  No.  348  of  1865. 

Regular  , Appeal  from  a  decision  passed  by 
Moulvie  Imdad  AH  Khan  Bahadoor^  Princi- 
pal Sudder  Ameen  of  Tirhooty  dated  the  2gth 
June  1865, 

Rotee  Rumun  Oopadhya  and  another 
(Defendants),  Appellants^ 

versus 

Greeja  Nund  Oopadhya  (Plainiiff), 
Respondent. 

Baboo  Kishen  Succa  Mookerjee  for  Appel- 
lants. 

Baboo  Kalee  Mohun  Doss  for  Respondent. 

Suit  laid  at  Rupees  14,391. 

A  set-Joff  is  not  admissible  in  a  suit  for  mesne-profits, 
ii^ich  is  not  a  suit  for  a  'debt  within  the  meaning  of 
Section  121,  Act  VIII.  of  1S59. 

This  was  a  suit  to  obtain  wasilat  or 
mesne-profits  in  respect  of  certain  mon- 
zahs  for  a  period  commencing  with  the  year 
1265. 

Three  objections  are  made  by  the  appel- 
lants to  the  decision  of  the  Court  below : — 

(i.)  They  say  that  the  claim  for  the  first 
year's  rent,  that  of  1265,  is  barred  by  lapse  of 
time.  It  is,  however,  conceded  that  the  last 
kist  of  that  year  must  have  been  received  by 
the  defendant  within  time,  and  possibly  all 
of  them  were  so,  as  the  plaintiff  says  they 
were.  While,  on  the  other  hand,  the  defend- 
ant who  alone  could  show  whether  in  fact 
any  of  the  kists  of  that  year  were  received  by 
him  mcwe  than  six  years  before  the  filing  of 
the  plaint  gives  no  evidence  on  this  point. 
We,  therefore,  agree  with  the  Lower  Court 
in  concluding  from  the  evidence  that  no  part 
of  the  plaintiff's  claim  is  barred  by  the  opera- 
tion of  the  Limitation  Act. 

(2.)  The  appellants  urge  that  the  Court 
below  was  wrong  in  refusing  to  look  into 
and  consider  certain  items  of  set-off  which 
the  defen(larts  claimed.     But  this  is  a  suit  for 


wasilat ;  and  we  are  of  opinion  that,  as  such, 
it  is  not  a  suit  for  a  debt  within  the  words  of 
Section  121  of  Act  VIIL  of  1859.  Although 
the  Civil  Procedure  Code  specifically  allows 
a  suit  to  be  brought  for  mesne-proflts  alone, 
without  coupling  with  it  a  claim  for  the 
land  itself,  we  do  not  think  that  4he  char- 
acter of  the  subject  of  the  suit  is  thereby  * 
altered.  Mesne-profits,  as  contemplated  by 
the  framers  of  Section  10  of  the  Civil  Proce- 
dure Code,  although  severed  from  a  claim 
for  possession  of  the  land,  appear  to  us  to 
remain  still  of  the  nature  of  damages  for 
the  wrongful  withholding  of  that  possession, 
and  not  to  come  within  the  description  of 
money  had  and  received  to  the  plaintiff's 
use.  On  this  view  of  the  question,  the 
Lower  Court  was  quite  right  in  not  enter- 
taining the  defendant's  claim  of  set-off. 
We  further  think  that  the  defendant's  claim 
of  set-off  was  not  made  out  by  the  evi- 
dence. All  the  items  of  which  it  consists, 
as  far  as  we  can  understand  them,  are  of 
one  character,  namely,  claims  for  re-payment 
of  money  alleged  to  have  been  paid  on 
behalf  of  the  plaintiff.  But  there  was  scarcely 
a  shadow  of  evidence  to  show  that  any 
of  these  items  were,  wholly  or  in  part, 
monies  which  the  plaintiff,  as  against  the 
defendant,  was  ever  bound  to  pay,  and  cer- 
tainly none  to  show  that  the  payment  of  them 
by  the  defendant  was  made  under  such  cir- 
cumstances as  entitled  him  to  call  on  the 
plaintiff  for  re-payment. 

(3.)  The  appellants  lastly  object  that  the' 
Lower  Court  was  wrong  in  deciding  against 
the  existence  of  a  certain  zur-i -peshgee 
lease  which  the  defendants  set  up  to  show 
that  they  had  not  had  possessory  enjoyment 
of  a  portion  of  the  land  during  the  whole 
of  the  period  for  which  the  wasilat  was 
claimed.  Herein  we  again  agree  with  the 
Lower  Court.  The  alleged  lease  is  nol 
put  in.  The  supposed  lessee  does  not 
seem  to  have  been  called  as  a  witness, 
and  the  only  evidence,  even  remotely  bear- 
ing upon  the  point,  is  the  record  of  a 
money-decree  on  a  bond  which  seems  to 
have  been  obtained  by  such  lessee,  and 
which  might  possibly  have  formed  the 
basis  or  consideration  i^r  a  subsequent 
mortgage  or  hypothecalioiS;  but  of  any 
such  mortgage  or  hypothf^ation  having 
been  actually  effected,  we  .'find  no  trace 
whatever.  J 

Except  on  the  foregoing  griunds,  the  judg- 
ment of  the  Lower  Couit  is  altogether 
unimpeached.  We,  iherefo^,  affirm  it  with 
costs.  ' 

'  f 
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The  1 6th  March  1866. 

Present: 

TheHon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Case  No.  271  of  1865. 

,  Execution  of  decree — Hindoo  Law  of  Inherit- 
ance—Step-mother— Sister. 

Regular  Appeal  from  a  decision  passed 
by  the  Judge  of  the  Small  Cause  Court, 
exercising  the  poivers  of  a  Principal 
Sudder  Ameen  of  Backergunge^  dated  the 
ij^h  June  1865. 

Bhuggobutty  Debia  (one  of  the  Plaintiffs), 

Appellant^ 

versus  ' 

Koroona  Moyee  and  others  (Defendants), 

Respondents, 

Bahoos  Kalee  Mohun  Doss  and  Nil  Monee 
Sein  for  Appellant. 

Baboo  jRomesh  Chunder  Mitter  for 
Respondents: 

Suit  laid  at  Rupees  5021-3-10J. 

Suit  for  execution  of  a  decree  of  certain  property 

pled^>d  as  security  by  A  on  account  of  his  father's 

debt,  ai^ainst  A^i  step-mother  and  his  sister  as  mother  of 

a  minor  son,  on  whose  admissions  the  plaintiffs  g'ot  a 

decree.    The  former,  as  step-mother,  could  take  nothing 

at  all,  nor  could  the  latter  take  for  her  minor  son  except 

ia  the  total  absence  of  other  heirs.     But  the  former, 

.    owio|f  to  the  negflect  of  the  legal  heirs,  claimed  a  title 

\    to  the  property  by  limitation.     Instead  of  giving  the 

.    plaintiff  a  simple  decree  against  the  step-mother,  the 

'    case  was  remanded  for  further  investigation  as  to  the 

precise  rights  of  the  parties  and  as  to  the  legal  effect  of 

the  original  decree. 

The  facts  which  lead  to  this  appeal  are 
as  foUow : — 

One  Raj-Doollubb,  as  far  back  as  18 17, 
became  indebted  to  Shumbhoo Chunder  Chuc- 
kerbutty.  As  he  was  unable  to  liquidate  the 
debt,  his  son  Poorno  Chunder,  on  the  i6th 
September  1825  (2nd  Assin  1232),  executed 
a  kittibundee  in  favor  of  the  creditor,  pro- 
mising to  pay  the  money  due  between 
K232  and  1243,  and  pledged  five  parcels  of 
rei  property  as  security. 

In  1847,  Shttmbhoo  Chunder  brought  a  suit 
on  the  above  document  against  Koroona 
Moyee  and  Jugodumba,  and,  on  their  admis- 
sions, got  a  decree  in  the  Court  of  the  Prin- 
cipal Sudder  Ameen. 

The  present  suit  is  now  brought  by  the 
plaintiffs,  who  are  the  representatives  of 
Shumbhoo  Chunder,  to  execute  the  said  de- 
cree on  the  ^\^  properties  pledged  in  the 
iistibundee,  and  to  set  aside  an  order  in 
^  Miscellaneous  Department  of  the  30th 
September  1863,  passed  by  the    Principal. 


Sudder  Ameen,  whereby  the  properties 
claimed  by  the  plaintiff  and  put  up  to  sale 
were  released  from  attachment. 

The  position  of  the  parties  is  shown  by 
the  subjoined  family- tree  : — 


Rughoo  Nundun. 

' X 

Raj  Doollubb, 


Unno  Pooriia, 

Sister  of  Raj  Doollubb    married  (i)  Koroona  Moycc  (defdt.) 

/ * ^  (2)  Ram  Monee. 

Bhujfwan  Chunder 
Sein  (Defendant). 


Poorno  Chunder  (son)  deceased 
Jugodumba  (daughter) 


Chunder  Coomer  (Defendant)* 

In  answer  to  the  plaintiff's  suit,  Chunder 
Coomar  denied  the  kistibundee  as  fabricated, 
and  also  stated  that  Koroona  Moyee  had 
no  interest  in,  or  possession  of,  the  property 
which  had  been  held  by  the  defendant  for 
i  9  years. 

Bhugwan  Sein  stated  that  neither  Koroona 
Moyee  nor  Chunder  Coomar  had  any  right 
in  the  property  which,  according  to  Hindoo 
Law,  devolved  on  him. 

Koroona  Moyee  filed  no  written  statement, 
and  took  no  steps  in  the  case. 

The  Principal  Sudder  Ameen  has  tried 
this  case  in  a  very  unsatisfactory  manner,  and 
with  a  very  imperfect  view  of  the  real  point 
at  issue,  and  the  language  of  his  judgment 
is,  in  some  places,  extremely  confused. 

He  finds,  in  effect,  that  the  kistibundee 
is  not  proved,  and  he  dismisses  the  suit 
of  the  plaintiffs.  At  the  same  time,  he  holds 
that  Chunder  Koomar  is  not  the  legal  heir, 
and  he  refuses  to  enquire  into  the  right 
of  Bhugwan  or  to  decide  in  a  separate  suit, 
brought  by  Chunder  Koomar,  whether  he 
or  Bhugwan  be  the  legal  heir  to  Poorno 
Chunder. 

It  appears  that  two  cases  were  tried  by 
the  Principal  Sudder  Ameen,  one  by  the 
plaintiffs,  appellants  before  us,  and  one  by 
Chunder  Coomar.  The  appeal  in  the  sepa* 
rate  cas^  brought  by  Chunder  Coomar  lies 
to  the  Judge,  and  is  not  before  us ;  but  we 
observe  that  the  Principal  Sudder  Ameen 
ought  to  have  written  a  separate  decision 
in  this  case,  though  he  was  right  in  trying 
the  two  cases  together. 

We  may  here  at  once  declare  that,  though  * 
the  question  of  the  genuineness  of  the 
kistibundee  itself  was  pressed  upon  us  by 
the  respondent,  Chunder  Coomar,  who  alone 
of  the  defendants  has  appeared  in  our  Court, 
we  must  refuse  to  enter  into  any  considera- 
tion of  its  merits  or  to  give  any  opinion 
on  the  evidence  in  support  of  the  same,  as 
the  Lower  Court  has  done.  The  suit  of  the 
appellants  is  brought  to  enforce  a  decree 
passed  on  the  kuiibundeiy  which  decree  has 
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become  final.  The  issue  drawn  up  by  the 
Lower  Court  on  this  point  was  not  incorrect, 
although  the  Principal  Sudder  Ameen  wrong- 
ly allowed  himself  to  be  drawn  away  into 
a  consideration  of  the  merits  of  the  kisti- 
bundee.  No  suit  has  been  brought  by  any 
one  to  set  aside  the  kistibundee  as  fraudulent 
and  collusive,  and  the  only  question  that 
arises  on  the  subject  is,  whether  the  decree 
of  i847*was  in  realit}^  procured  against  the 
heirs  of  Poorno  Chunder,  and  whether  the 
property  in  dispute  is  bqund  by  that,  and  is 
liable  to  satisfy  it  ? 

Now,  it  appears  to  us  that  on  this  point 
there  has  been  no  decision  by  the  Lower 
Court  while  there  is  no  evidence  sufficient 
to  enable  us  to  pass  any  decision  thereon. 

According  to  Hindoo  Law,  the  natural 
heir  to  the  property  of  Poorno  Chunder 
would  be,  apparently,  Bhugwan  Chunder. 
It  seems  admitted  that  Chunder  Coomar 
was  not  born  until  some  time  after  the  death 
of  Poorno  Chunder,  and  failing  heirs  to  this 
person  the  inheritance  would  re-ascend  to 
Raj  Doollub,  and,  through  his  sister  Unno 
Poorna,  would  descend  to  Bhugwan.  On 
this  point,  however,  we  give  no  decided 
opinion.  We  merely  indicate  what,  to  our 
thinking,  failing  other  special  circumstances, 
would  be  the  natural  course  of  Hindoo 
succession. 

Then,  as  regards  the  effect  of  the  decree 
given  in  1847  on  the  admission  of  Koroona 
Moyee  and  Jugodumba.  In  that  suit,  both 
these  ladies  appeared,  the  former  as  the 
wife  of  the  deceased  Raj  DooUubb,  and  as 
the  step-mother  of  Poorno  Chunder  deceased ; 
and  the  latter  as  the  widow  of  Tarinee 
Sunkur  Sein,  deceased,  and  as  the  mother  of 
ap  infant  not  yet  named. 

Now,  it  is  quite  clear  that  Koroona  Moyee, 
as  the  step-mother  of  Poorno  Chunder,  could 
take  nothing  at  all  under  any  circucnstances, 
nor  could  Jugodumba  take  for  her  minor  son 
except  in  the  total  absence  of  other  heirs, 
and  unless  the  inheritance  of  Poorno  Chun- 
der after  his  death  has  been  held  by  his 
widow — contingencies  of  which  we  know 
•  nothing,  but  which  are  thrown  out  in  the 
course  of  argument. 

The  plaintiff's  own  written  statement 
broadly  declares  that  neither  Bhugwan  nor 
Chunder  Coomar  ever  had  any  possession  of 
the  inheritance  of  Poorno  Chunder,  and,  if 
they  had  not  committed  themselves  to  this 
statement,  the  decision  of  the  High  Court 
of  the  16th  of  Decmber  1862,  which  has 
been  referred  to  in  this  case,  and  which  is 
noticed  «by^the  Lower  Court,  clearly  rules 


that  Chunder  Coomar,  who  in  that  case  ap- 
peared by  his  guardian  as  plaintiff,  had  not 
yet  shown  that  he  was  the  rightful  heir  un- 
der Hindoo  Law,  and  consequently  that  he 
had  no  right  to  question  the  grant  of  a  potta 
by  Koroona  Moyee  whom  he  had  admitted 
to  have  been  in  possession  before  hitti. 

The  pleader  for  the  plaintiffs,  appellants, 
urges  on  us  to  consider  that,  even  if 
Koroona  Moyee  be  not  the  legal  heir  of 
Poorno  Chunder,  she  has  yet  been  in  posses- 
sion for  a  long  time,  and  has  acquired  a 
prescriptive  title  to  the  property.  In  this 
view,  he  contends  that  her  rights  may  be 
sold,  as  she  practically  represents  the  origin- 
al debtor,  and  as  the  appellants  are  not 
bound  to  search  out  the  heirs  and  rever- 
sioners of  Poorno  Chunder  wherever  they 
may  exist. 

This  being  the  state  of  things  and  the 
contention  of  the  various  parties,  we  {.hink 
that  one  of  two  courses  is  open  to  us.  We 
may  either  give  the  plaintiffs  a  simple  decree 
against  Koroona  Moyee,  and  allow  them  to 
put  up  to  sale  her  interest  in  the  property, 
whatever  that  may  be,  leaving  the  real 
heirs  of  Poorno  Chunder  to  take  any  steps 
they  may  think  fit,  or  we  may  remand  the 
case  for  further  investigation  as  to  the  pre- 
cise rights  of  the  parties,  and  as  to  the  legal 
effect  of  the  decree  of  1847. 

The  latter  course  is  the  one  which  seems 
to  us  fit  to  be  adopted  in  order  to  settle  the 
contention,  and  so,  if  possible,  to  avoid  sepa- 
rate, harassing,  and  expensive  litigation. 

The  Principal  Sudder  Ameen  will  again 
take  up  this  case  at  once,  and  will  endeavour 
to  find  out  from  the  evidence  on  the  record 
who  were  the  heirs  of  Poorno  Chunder  at 
the  time  of  the  decree  of  1847,  si^d  whether 
Koroona  Moyee  or  Jugodumba  had  then  any 
legal  interest  in  the  property,  and  whether 
they  could  bind  the  same  for  the  debt  of 
Poorno  Chunder.  If  necessary,  he  may  take 
any  further  evidence  on  this  point  which 
may  be  tendered  by  the  plaintiffs,  or  by 
Koroona  Moyee,  Chunder  Koomar,  or 
Bhugwan  Chunder,  within  a  reasonable  time 
after  the  record  reaches  him. 

If  the  Court  should  find  that,  in  1847,  ^^^ 
estate  of  Poorno  Chunder  was  not  legally 
represented  by  Koroona  Moyee  and  Jugo- 
dumba, and  that  their  consent  could  not  bind 
the  property,  it  is  obvious  that  the  plaintiffs 
under  their  decree  might  take  nothing.  The 
Prii^pal  Sudder  Ameen  may,  however, 
consider  whether  the  decree  on  her  own  con- 
sent would  not  bind  Koroona  Moyee  person- 
ally, and  he  may  also  consider  the  plea  now 
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raised  by  the  plaintiffs  to  the  effect  that 
Koroona,  though  not  the  heir,  has,  owing  to 
the  neglect  of  legjil  heirs,  acquired  a  title 
bj  limitation,  and  that  the  property,  whether 
held  by  her,  or  by  the  defendant  Chunder 
Koomar,  with  her  permission,  is  still  liable 
to  sale  ki  satisfaction  of  the  plaintiffs'  de- 
*  crec  and  claim. 

The  case  is  returned  to  the  Lower  Court 
nnder  Section  354  of  the  Code,  and  it  should 
be  taken  up  at  once.  A  finding  should  be 
recorded  on  the  point  laid  down,  and  the 
record  be*returned  to  us  with  any  further 
evidence  with  the  least  possible  delay. 


The  1 6th  March  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

Oont  proUuidi — Suit  by  purchaser  of  equity 
of  redemption  ag^ainst  subsequent  purchaser^ 
Concealed  title — Proof  of  possession. 

Case  No.  3195  of  1865. 

Special  Appeal  from  a  decision  passtd  by  the 
yudgeof  Patna,  dated  the  nth  September 
186$^  affirming  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  that  District, 
dated  the  tst  December  186^. 

Syud  Fuzlool  Ruhman  (one  of  the 
Defendants),  Appellant, 

versus 

Moulvie  Ali  Kureem  (Plaintiff)  and  others 
(Defendants),  Respondents. 

Mr.  R.  V.  Doyne  and  Baboo  Kishen 
Kishore  Ghose  for  Appellant. 

Mr.  C.  Gregory  and  Baboo. Dwarkanath 
Miiter  for  Respondents. 

In  a  suit,  by  the  alleged  purchaser  of  the  orig-inal 
proprictor*g  equity  of  redemption,  to  establish  his  right 
to  redeem,  a^tnst  a  subsequent  purchaser  of  the  same 
proprietary  nghts,  the  plaintiff  is  bound  both  to  estab- 
lish his  original  deed  of  purchase,  and  to  prove  either 
^<^bial  possession  or  receipt  of  huk  ajiri  or  some  por- 
tion  of  the  proceeds  of  the  property. 

This  is  an  appeal,  the  fads  in  which  are 
somewhat  complicated. 

It  appears  that,  on  the  2ist  of  May  1841, 
Ameerunissa,  the  proprietress  of  Mouzah 
Shahpore  Doomree,  leased  the  same  to 
Mahomed  Ali  (husband  of  Budlun,  and 
father  of  the  plaintiff  Ali  Kureem),  and  to 
•us  brother  Wahed-al-Huk,  husband  of 
Bttseerun.  The  two  brothers  advanced 
on  the  leaoe,  which  waa  one  of  the  usual 

Vol.  V. 


zur-i-peeshgee  form,  4,725  rupees,  and  made 
over  their  share  to  their  wives  as  security  for 
their  dower. 

As  to  the  fact  of  the  lease  there  does  not 
appear  to  have  been  any  controversy,  but 
the  plaintiff  alleges  that  Ameerunissa,  on 
the  28th  of  July  1844,  sold  him  outright 
her  proprietary  title  in  the  said  mouzah. 

The  defendant,  on  the  other  hand,  pur* 
chased  the  same  mouzah  on  the  a6th  of 
November  1858  from  the  heirs  of  Ameer- 
unissa, and  brought  a  suit  for  the  right 
of  pre-emption,  and  obtained  a  decree  by 
compromise  for  two-thirds  of  his  claim. 

After  the  Mutiny,  in  which  Ali  Kureem 
was  compromised,  the  share  of  Budlun, 
the  wife  of  plaintiff's  father  (the.  advance 
on  which  share  the  plaintiff  claims  to  have 
paid  off)  was  sold  as  the  property  of  Ali 
Kureem,  and  purchased  by  a  third  party. 
Budlun  then  sued  to  set  aside  this  sale,  and 
got  a  decree. ' 

Subsequently,  Fuzl-al-Ruhman,  the  defend- 
ant in  this  suit,  sued  Budlun  to  recover  pos- 
session by  paying  off  her  claim  against  the 
estate,  and  obtained  a  decree.  Ali  Kureem, 
the  present  plaintiff,  intervened  unsuccess- 
fully;  and  hence  this  suit  and  the  appeal 
to  us. 

The  plaintiff  sues  to  cancel  the  sale  by 
the  heirs  of  Ameerunissa,  to  establish  the 
sale  of  the  property  to  himself,  to  be 
maintained  in  possession  of  one-half  of 
the  mouzah  in  respect  of  which  he  alleges 
that  he  has  paid  off  Budlun's  share,  and  to 
obtain  possession  of  the  other  half  by  paying 
off  the  claims  of  Buseerun,  the  wife  of  his 
father's  brother. 

Both  Courts  have  given  the  plaintiff  a 
decree.  The  first  Court  recites  all  the  do- 
cuments, and  concludes  from  them,  and 
from  the  oral  evidence,  that  the  execution 
and  delifery  of  the  deed  of  sale  in  1844 
have  been  fully  proved,  and  that  nothing 
has  been  brought  by  the  defendant  to 
lebut  the  proofs  of  the  plaintiff. 

The  Judge  arrives  substantially  at  the 
same  conclusion,  and  in  special  appeal  three 
points  are  taken  before  us — 

ist. — The  general  issue  of  limitation. 

2ndly. — The  admission  of  improper  and 
illegal  evidence  ;  and, 

jrdly. — The  priority  which,  under  the  law, 
should  be  given  to  a  subsequent  registered 
deed  over  a  prior  unregistered  one. 

It  must  be  borne  in  mind  that  this  suit 
is  not  one  brought  by  a  mortgagor  against 
a  mortgagee,  but  one  in  which  t^e  plaintiff 
claims  to  have  purchased  the  onginal  pro- 
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prietor's  equity  of  redemption,  and  sues  to 
establish  his  right  to  redeem  against  a  de- 
fendant the  purchaser  of  the  same  proprietary 
right  by  a  subsequent  transaction. 

In  such  a  case,  the  plaintiff  would  be 
bound  to  establish  not  merely  his  original 
deed  of  purchase,  but  also  to  show  that  he 
has  been  in  possession  of  the  property,  if 
not,  indeed,  by  actual  possession  of  the  vil- 
lage, at  least  by  the  receipt  of  huk  ajiri, 
or  some  portion  of  the  proceeds.  ' 

The  Judge  does  not  find  with  precision 
and  clearness  whether  the  deed,  now  put 
forward  by  the  plaintiff  for  the  first  time 
after  a  long  series  of  years,  is  genuine  and 
reliable.  He  seems  to  hold  that  there  is 
nothing  to  show  that  Ali  Kureem  had  not 
purchased  the  property,  and  that  the  pro- 
ceedings disclose  nothing  inconsistent  with 
the  existence  of  a  concealed  title  vested  in 
Ali  Kureem.  He  says  further  that,  al- 
though the  Government,  after  the  Mutiny, 
■failed  to  trace  out  Ali  Kureem's  properly 
with  a  view  to  confiscation,  it  does  not  fol- 
low that  the  same,  or  his  rights  in  the  same, 
do  not  exist. 

This  reasoning  appears  to  us  inconclusive, 
and  the  way  in  which  the  case  went  to 
trial  before  the  Judge  is  not  fair  to  the 
defendant,  as  it  does  not  put  the  onus  of 
proving  clearly  a  concealed  and  disputed 
title  distinftly  on  the  shoulders  of  the  plaint- 
iff. There  is  no  satisfaftory  and  sufficient 
finding  as  to  the  truth  of  the  deed  of  sale 
regarding  which  the  circumstances  appear, 
to  say  the  least,  suspicious,  and  which  was 
never  propounded,  and  the  title  based  on 
which  was  never  specifically  asserted  in  a 
distind  shape  for  18  years  or  so  after  execu- 
tion. 

Neither  does  the  evidence  adduced  to 
prove  possession  after  purchase,  or  assertion 
of  proprietary  right,  seem  to  us  to  have 
been  well  weighed  by  the  Judge,  as  it  ought 
to  have  been,  considering  the  peculiarities 
in  this  case,  and  the  remarkable  discre- 
pancy as  to  time  of  the  payment  of  Budlun's 
share  of  the  advance,  though  it  has  not 
escaped  the  Judge's  notice,  appears  to  show 
that  the  plaintiff  was  not  very  clear  as  to 
his  own  position  and  circumstances. 

As  we  think  the  case  must  be  remanded, 
we  note  some  of  the  points  on  which  the 
enquiry  seems  defeftive,  and  the  inferences 
and  conclusions  to  be  vague. 

In  the  original  lease  of  1841,  it  was 
stipulated  that  a  sum  of  39  rupees  should  be 
paid  agnually  to  the  lessor.  What  proof  is 
there  on  the  record  that  the  plaintiff,  who 


became  proprietor  in  1844,  ever  received 
any  portion  of  this  reserved  sum  ;  or  what 
satisfactory  explanation  is  there  of  his  non- 
receipt  of  any  portion  of  the  same  ? 

The  document  of  the  8th  of  December 
1848  is  one  of  those  to  which  the  defendant's 
Counsel  objects,  on  the  second  groAid  of  ap-  ^ 
peal,  as  improperly  received.  It  is  an  ikrar 
between  Khyrut  Ali,  the  father  of  the  defend- 
ant, and  All  Kureem,  the  plaintiff,  for  the 
division  of  certain  lands  in  Mukdoompore, 
but  not  apparently  in  Shahpore  Doomree, 
This  evidence,  it  should  be  remembered,  is 
not  conclusive  against  the  defendant.  It  is 
evidence  of  an  assertion  of  right  only,  and 
the  Judge  should  consider  to  what  property 
the  allegation  of  a  zemindary  right  of  Ali 
Kureem  does  refer,  and  how  far  the  document 
carries  this  assertion.  At  the  close  of  the  pa- 
per, there  is  some  allusion  to  Shahpore  and  to 
certain  undefined  contingencies.  The  Judge 
should  weigh  this  document  carefully. 

Some  stress  has  been  laid  by  both  parties 
on  the  language  used  in  the  document  of  the 
5th  of  May  1853,  which  is  a  decision  of  the 
Principal  Sudder  Ameen  on  a  claim  for  com- 
pensation brought  by  Ali  Kureem  and  others. 
The  Judge  should  consider  carefully  the 
description  given  by  the  plaintiff  of  himself 
in  that  suit,  to  what  villages  it  applies,  and 
what  it  may  be  taken  to  show. 

The  Judge  should  also  consider,  as  we 
have  already  observed,  that  the  plaintiff,  on 
his  own  showing  of  a  concealed  title,  or  of 
one  never  positively  asserted  in  the  shape  it 
now  assumes  until  1862,  is  bound  to  prove 
not  only  his  purchase,  but  the  receipt  of  rent 
under  that  purchase,  or  at  least  his  exact 
position  after  the  purchase.  If  he  cannot 
prove  his  title-deed  satisfactorily,  he  is  out 
of  Court ;  and  if  he  be  held  to  have  proven 
his  title-deed,  but  not  to  have  shown  pK)s- 
session  within  twelve  years  anterior  to  the 
date  of  suit,  he  would  be  barred  under  the 
general  Law  of  Limitation,  and  the  ruling  of 
the  Privy  Council  in  Volume  VIII.  of  Moore, 
page  199,  in  the  case  of  Maharajah  Nitresur 
Singh. 

The  Judge,  we  observe,  may  not  be  wrong 
in  considering  the  facts  and  the  law-point  of 
limitation  together,  but  he  should  give  a 
clear  decision  both  as  to  the  title  and  as  to 
possession  within  12  years  before  suit,  with 
reference  to  our  remarks  as  above. 

Finally,  he  should  take  into  consideration 
the  Law  of  Registration,  Act  XIX.  of  1843, 
Section  2.  The  case  relied  on'bv  the  re- 
spondent  on  this  head,  and  reported  at  page 
361  of  Hay's  Reports  for  1862  is  not  exactly 
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in  point:  for  in  that  suit  the  learned  Judges 
held  that  the  possession  of  the  unregistered 
claimant  had  been  fully  proved,  and  that  it 
would  be  an  extreme  and  harsh  construction 
of  the  law  to  eject  him  in  favor  of  a  subse- 
quent and  registered  purchaser. 

On  ih%  whole,  then^  we  remand  the  case 
to  the  Judge,  who  will  carefully  re-consider 
his  judgment  with  reference  to  our  remarks. 
The  Judge  will  put  the  plaintiff  to  the  strict 
proof  of  his  title-deed  which  is  impugned 
by  the  defendant.  The  Judge  will  also 
demand  strict  proof  of  possession  or  of 
exercise  of  proprietorship  within  12  years 
of  the  date  of  suit,  and  he  will  consider  how 
far  the  various  expressions  used  in  the 
documents  relied  on  by  the  plaintiff  appear 
to  him  to  assert  a  claim  and  a  title  consistent 
and  conformable  to  those  now  sued  on ;  and 
after  giving  weight  to  any  thing  adduced  by 
the  defendant  to  invalidate  the  plaintiff's 
case,  if  he  does  then  think  the  plaintiff  has 
made  out  his  iille,  he  will  consider  how  the 
Registration  Act  applies  to  the  contest  be- 
tween the  parties,  and  decide  the  case 
accordingly. 


The  19th  March  1866. 

Present  : 

The  Hon'bleH.  V.  Bay  ley  and  Shumbhoonath 

Pundit,  Judges, 

Arbitration  (Enforcement   of  award) — Inherit- 
ance. 

Case  No.  344  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahahad,  dated  the  25th 
July  i86s. 

Ram  Coomar  Singh  (Plaintiff), 

Appellant, 

versus 

Dewan  Ram  Jeebun  Singh  and  others 
(Defendants),  Respondents, 

Baboos    Dwarkanath    Mitter    and    Mohesh 
Chunder  Chowdhry  for  Appellant. 

Baboos    Unnoda  Per  shad  Banerjee  and 
Chunder  Madhub  Ghose  for  Respondents. 

Suit  laid  at  Rupees  3,77,597-15-4. 

A  plaintiff  cannot  sue  for  moveables  by  a  suit  to 
entree  an  award  of  arbitration.  He  may  sue  for  da- 
mages and  losses  sustained  with  regard  to  his  share  of 
ancestral  property,  under  his  ^^eneral  rig^hts  of  inherit- 
ance, whether  adjudicated  upon  by  a  previous  award 
of  arbitration  or  not ;  and  as  regards  lands,  he  may  sue 
ether  for  the  enforcement  of  the  award,  or  upon  his 
g^eneral  rights.  In  the  latter  case,  the  defendant  can 
plead  the  ai^'ard,  and,  tf  proved  to  be  good,  and  capable 


of  execution,  the  Court  may  give  effect  to  it.  In  the 
former  case,  the  plaintiff  must  show  good  cause  for  not 
suing  out  execution  ot  the  award  within  six  months. 

Dewan  Ramnath,  the  late  dewan  of  the 
present  Maharajah  of  Domraon,  left  him  sur- 
viving the  defendant  Ram  Jeebun,  his  son, 
and  Ram  Coomar  the  plaintiff,  the  son  of 
another  son,  who  died  during  the  lifetime 
of  his  father,  and  also  left  certain  property, 
real  and  personal. 

The  uncle  and  the  nephew  having  quarrel- 
led, appointed  the  Maharajah  as  their  arbi- 
trator. The  Maharajah,  by  an  award,  pro- 
nounced each  entitled  to  a  half  share  of  the 
whole  family  property  in  lands  and  personal 
effects.  By  this  division,  some  villages 
were  made  over  entire  to  each  party,  and  the 
partition  as  regards  other  villages  was  made 
in  other  ways. 

Of  the  landed  estates,  it  is  admitted,  pos- 
session was  taken  by  each  party  according 
to  the  arbitration  award,  with  the  exception 
of  certain  villages  allotted  to  the  plaintiff, 
which  were  held  in  ijarah  by  a  farmer 
under  a  lease  given  by  the  defendant  before 
the  award. 

The  plaintiff  sued  for  possession  of  these 
villages  before  the  Principal  Sudder  Ameen, 
who  gave  him  a  decree. 

On  appeal,  the  Judge  reversed  this  order, 
throwing  doubts  upon  the  validity  of  the 
arbitration  award,  on  the  ground  of  its  not 
having  been  executed  within  six  months  as 
required  by  Regulation  VI.  of  1813.  The 
High  Court  upheld  the  order  of  the  Zillah 
Judge,  on  the  ground  that  a  lease  given 
before  reference  to  the  private  arbitration 
could  not  be  disturbed  by  the  award  of  the 
arbitrator.  It  is  alleged  that  the  Lower 
Court  is  not  right  in  asserting  that  the  ar- 
bitration award  was  not  produced  before 
the  Lower  Appellate  Court  in  that  case ;  but, 
after  allj*  this  is  immaterial  as  to  what  we 
have  now  to  decide.  Further,  the  plaintiff 
sued  for  rents  due  to  him  from  ryots  of 
the  villages  awarded  to  hiQi,  and  was  oppos* 
ed  by  the  defendant,  who  intervened  in  those 
cases  denying  the  validity  of  the  arbitration 
award,  and  who  succeeded  in  causing  these 
claims  of  the  plaintiff  to  be  dismissed. 

The  defendant  is  further  alleged  by  the 
plaintiff  to  have  refused  to  join  with  him  in 
realizing  sums  jointly  due  from  several  debt- 
ors of  the  family,  and  to  have  himself  and 
separately  settled  and  compromised  with 
many  such  debtors,  and  to  have  injured  his 
own  as  well  as  the  plaintiff's  rights  by  al- 
lowing many  'joint  claims  and  dues  to  become 
affected  by  the  Law  of  Limitation.  '•* 
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prietor's  equity  of  redemption,  and  sues  to 
establish  his  right  to  redeem  against  a  de- 
fendant the  purchaser  of  the  same  proprietary 
right  by  a  subsequent  transaction. 

In  such  a  case,  the  plaintiff  would  be 
bound  to  establish  not  merely  his  original 
deed  of  purchase,  but  also  to  show  that  he 
has  been  in  possession  of  the  property,  if 
not,  indeed,  by  actual  possession  of  the  vil- 
lage, at  least  by  the  receipt  of  huk  ajiriy 
or  some  portion  of  the  proceeds.  ' 

The  Judge  does  not  find  with  precision 
and  clearness  whether  the  deed,  now  put 
forward  by  the  plaintiff  for  the  first  time 
after  a  long  series  of  years,  is  genuine  and 
reliable.  He  seems  to  hold  that  there  is 
nothing  to  show  that  Ali  Kureem  had  not 
purchased  the  property,  and  that  the  pro- 
ceedings disclose  nothing  inconsistent  with 
the  existence  of  a  concealed  title  vested  in 
Aii  Kureem.  He  says  further  that,  al- 
though the  Government,  after  the  Mutiny, 
-failed  to  trace  out  Ali  Kureem's  property 
with  a  view  to  confiscation,  it  does  not  fol- 
low that  the  same,  or  his  rights  in  the  same, 
do  not  exist. 

This  reasoning  appears  to  us  inconclusive, 
and  the  way  in  which  the  case  went  to 
trial  before  the  Judge  is  not  fair  to  the 
defendant,  as  it  does  not  put  the  onus  of 
proving  clearly  a  concealed  and  disputed 
title  distinftly  on  the  shoulders  of  the  plaint- 
iff. There  is  no  satisfaftory  and  sufficient 
finding  as  to  the  truth  of  the  deed  of  sale 
regarding  which  the  circumstances  appear, 
to  say  the  least,  suspicious,  and  which  was 
never  propounded,  and  the  title  based  on 
which  was  never  specifically  asserted  in  a 
distind  shape  for  18  years  or  so  after  execu- 
tion. 

Neither  does  the  evidence  adduced  to 
prove  possession  after  purchase,  or  assertion 
of  proprietary  right,  seem  to  us  to  have 
been  well  weighed  by  the  Judge,  as  it  ought 
to  have  been,  considering  the  peculiarities 
in  this  case,  and  the  remarkable  discre- 
pancy as  to  time  of  the  payment  of  Budlun's 
share  of  the  advance,  though  it  has  not 
escaped  the  Judge's  notice,  appears  to  show 
that  the  plaintiff  was  not  very  clear  as  to 
his  own  position  and  circumstances. 

As  we  think  the  case  must  be  remanded, 
we  note  some  of  the  points  on  which  the 
enquiry  seems  defeftive,  and  the  inferences 
and  conclusions  to  be  vague. 

In  the  original  lease  of  1841,  it  was 
stipulated  that  a  sum  of  39  rupees  should  be 
paid  agniially  to  the  lessor.  What  proof  is 
there  on  the  record  that  the  plaintiff,  who 


became  proprietor  in  1844,  ever  received 
any  portion  of  this  reserved  sum  ;  or  what 
satisfactory  explanation  is  there  of  his  non- 
receipt  of  any  portion  of  the  same  ? 

The  document  of  the  8th  of  December 
1848  is  one  of  those  to  which  the  defendant's 
Counsel  objects,  on  the  second  grotlhd  of  ap-  ^ 
peal,  as  improperly  received.  It  is  an  ikrar 
between  Khyrut  Ali,  the  father  of  the  defend- 
ant, and  Ali  Kureem,  the  plaintiff,  for  the 
division  of  certain  lands  in  Mukdoompore, 
but  not  apparently  in  Shahpore  Doomree, 
This  evidence,  it  should  be  remembered,  is 
not  conclusive  against  the  defendant.  It  is 
evidence  of  an  assertion  of  right  only,  and 
the  Judge  should  consider  to  what  property 
the  allegation  of  a  zemindary  right  of  Ali 
Kureem  does  refer,  and  how  far  the  document 
carries  this  assertion.  At  the  close  of  the  pa- 
per, there  is  some  allusion  to  Shahpore  and  to 
certain  undefined  contingencies.  The  Judge 
should  weigh  this  document  carefully. 

Some  stress  has  been  laid  by  both  parties 
on  the  language  used  in  the  document  of  the 
5th  of  May  1853,  which  is  a  decision  of  the 
Principal  Sudder  Ameen  on  a  claim  for  com- 
pensation brought  by  Ali  Kureem  and  others. 
The  Judge  should  consider  carefully  the 
description  given  by  the  plaintiff  of  himself 
in  that  suit,  to  what  villages  it  applies,  and 
what  it  may  be  taken  to  show. 

The  Judge  should  also  consider,  as  we 
have  already  observed,  that  the  plaintiff,  on 
his  own  showing  of  a  concealed  title,  or  of 
one  never  positively  asserted  in  the  shape  it 
now  assumes  until  1862,  is  bound  to  prove 
not  only  his  purchase,  but  the  receipt  of  rem 
under  that  purchase,  or  at  least  his  exact 
position  after  the  purchase.  If  he  cannot 
prove  his  title-deed  satisfactorily,  he  is  out 
of  Court ;  and  if  he  be  held  to  have  proven 
his  title-deed,  but  not  to  have  shown  pos- 
session within  twelve  years  anterior  to  the 
date  of  suit,  he  would  be  barred  under  the 
general  Law  of  Limitation,  and  the  ruling  of 
the  Privy  Council  in  Volume  VIII.  of  Moore, 
page  199,  in  the  case  of  Maharajah  Nitresar 
Singh. 

The  Judge,  we  observe,  may  not  be  wrong 
in  considering  the  facts  and  the  law-point  of 
limitation  together,  but  he  should  give  a 
clear  decision  both  as  to  the  title  and  as  to 
possession  within  12  years  before  suit,  with 
reference  to  our  remarks  as  above. 

Finally,  he  should  take  into  consideration 
the  Law  of  Registration,  Act  XIX.  of  1843, 
Section  2.  The  case  relied  on'bv  the  re- 
spondent  on  this  head,  and  reported  at  page 
261  of  Hay's  Reports  for  1862  is  not  exactly 
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Id  poinl;  for  in  that  suit  (he  learned  Judges 
held  that  the  possession  of  the  unregistered 
claimant  had  been  fully  proved,  and  that  it 
would  be  an  extreme  and  harsh  construction 
of  the  law  to  eject  him  in  favor  of  a  subse- 
quent and  registered  purchaser. 
On  \\i%  whole,  then,  we  remand  the  case 
•  to  the  Judge,  who  will  carefully  re-consider 
his  judgment  with  reference  to  our  remarks. 
The  Judge  will  put  the  plaintiff  to  the  strict 
proof  of  his  title-deed  which  is  impugned 
by  the  defendant.       The   Judge   will   also 
demand    strict    proof    of   possession   or  of 
exercise  of  proprietorship    within    12  years 
of  the  date  of  suit,  and  he  will  consider  how 
far    the    various    expressions   used    in    the 
documents  relied  on  by  the  plaintiff  appear 
to  him  to  assert  a  claim  and  a  title  consistent 
and  conformable  to  those  now  sued  on ;  and 
after  giving  weight  to  any  thing  adduced  by 
the  defendant    to    invalidate   the    plaintiff's 
case,  if  he  does  then  think  the  plaintiff  has 
made  out  his  /z//^,  he  will  consider  how  the 
Registration  Act  applies  to  the  contest  be- 
tween  the    parties,    and    decide    the    case 
accordingly. 


The  19th  March  1866. 

Present  : 

The  Hon'bleH.  V.  Bayley  and  Shumbhoonath 

Pundit,  Judges, 

Arbitration  (Enforcement   of  award) — Inherit- 
ance. 

Case  No.  344  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabad,  dated  the  2$th 
July  i86s. 

Ram  Coomar  Singh  (Plaintiff), 

Appellant^ 

versus 

Dewan  Ram  Jeebun  Singh  and  others 
(Defendants),  Respondents. 

Baboos    Dwarkanath   Mitier    and    Mohesh 
Chunder  Chowdhry  for  Appellant. 

Baboos    Unnoda  Per  shad  Banerjee  and 
Chunder  Madhub  Ghose  for  Respondents. 

Suit  laid  at  Rupees  3,77,597-15-4. 

A  plaiotiff  cannot  sue  for  moveables  by  a  suit  to 
«brcc  an  award  of  arbitration.  He  may  sue  for  da- 
«igts  and  losses  sustained  with  regard  to  his  share  of 
a"»cestral  property,  under  his  general  rights  of  inherit- 
aicc,  whether  adjudicated  upon  by  a  previous  award 
of  ai bitration  or  not ;  and  as  regards  lands,  he  may  sue 
e  iKcr  for  the  enforcement  of  the  award,  or  upon  his 
'f!lf  ^  "Ifhts.  In  the  latter  case,  the  defendant  can 
plod  the  award,  and,  if  proved  to  be  good,  and  capable 
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of  execution,  the  Court  may  give  effect  to  it.  In  the 
former  case,  the  plaintiff  must  show  good  cause  for  not 
suing  out  execution  ot  the  award  within  six  months. 

Dewan  Ramnath,  the  late  dewan  of  the 
present  Maharajah  of  Domraon,  left  him  sur- 
viving the  defendant  Ram  Jeebun,  his  son, 
and  Ram  Coomar  the  plaintiff,  the  son  of 
another  son,  who  died  during  the  lifetime 
of  his  father,  and  also  left  certain  property, 
real  and  personal. 

The  uncle  and  the  nephew  having  quarrel* 
led,  appointed  the  Maharajah  as  their  arbi- 
trator. The  Maharajah,  by  an  award,  pro- 
nounced each  entitled  to  a  half  share  of  the 
whole  family  property  in  lands  and  personal 
effects.  By  this  division,  some  villages 
were  made  over  entire  to  each  party,  and  the 
partition  as  regards  other  villages  was  made 
in  other  ways. 

Of  the  landed  estates,  it  is  admitted,  pos- 
session was  taken  by  each  party  according 
to  the  arbitration  award,  with  the  exception 
of  certain  villages  allotted  to  the  plaintiff, 
which  were  held  in  ijarah  by  a  farmer 
under  a  lease  given  by  the  defendant  before 
the  award. 

The  plaintiff  sued  for  possession  of  these 
villages  before  the  Principal  Sudder  Ameen, 
who  gave  him  a  decree. 

On  appeal,  the  Judge  reversed  this  order, 
throwing  doubts  upon  the  validity  of  the 
arbitration  award,  on  the  ground  of  its  not 
having  been  executed  within  six  months  as 
required  by  Regulation  VI.  of  1813.  The 
High  Court  upheld  the  order  of  the  Zillah 
Judge,  on  the  ground  that  a  lease  given 
before  reference  to  the  private  arbitration 
could  not  be  disturbed  by  the  award  of  the 
arbitrator.  It  is  alleged  that  the  Lower 
Court  is  not  right  in  asserting  that  the  ar- 
bitration award  was  not  produced  before 
the  Lower  Appellate  Court  in  that  case ;  but, 
after  allj*  this  is  immaterial  as  to  what  we 
have  now  to  decide.  Further,  the  plaintiff 
sued  for  rents  due  to  him  from  ryots  of 
the  villages  awarded  to  hioi,  and  was  oppos- 
ed by  the  defendant,  who  intervened  in  those 
cases  denying  the  validity  of  the  arbitration 
award,  and  who  succeeded  in  causing  these 
claims  of  the  plaintiff  to  be  dismissed. 

The  defendant  is  further  alleged  by  the 
plaintiff  to  have  refused  to  join  with  him  in 
realizing  sums  jointly  due  from  several  debt- 
ors of  the  family,  and  to  have  himself  and 
separately  settled  and  compromised  with 
many  such  debtors,  and  to  have  injured  his 
own  as  well  as  ihe  plaintiff's  rights  by  al- 
lowing many  'joint  claims  and  dues  to  become 
affected  by  the  Law  of  Limitation.  '* 
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The  plaintiff  farther  alleges  that  no  por- 
tion of  the  moveable  property  was  divided  ; 
that  a  part  of  it,  owing  to  the  conduct 
of  the  defendant,  had  been  destroyed,  and 
part  has  been  entirely  appropriated  by  the 
defendant. 

The  plaintiff  accordingly  now  sues  sub- 
stantially (though  not  in  express  words), 
stating  that  as  his  title  to  the  lands  allowed 
to  him  by  the  arbitration  award  has  been 
questioned  and  put  in  jeopardy;  that  as  he 
has  without  a  suit  no  means  of  enjoying 
quite  possession  of  these  lands,  or  of  recover- 
ing possession  of  those  of  which  he  had 
not  hitherto  obtained  possession ;  and  that  as 
he  has  also  no  means  of  recovering  all  the 
damages  that  he  has  suffered  by  the  alleged 
misconduct  and  the  opposition  of  the  defend- 
ant, he  now  sues. 

It  is  also  a  point  in  plaintiff's  case  that 
the  defendant,  whenever  he  had  any  occasion 
to  say  anything  regarding  the  arbitration 
award,  had  repudiated  its  validity.  There- 
fore plaintiff  has  brought  the  present  action 
generally  for  his  share  of  the  inheritance 
through  the  grandfather,  claiming  at  the 
same  time  one  village  Baradcha,  as  the  self- 
acquired  property  of  his  own  father  and  a 
deceased  brother. 

The  defendant  at  first  demurred  to  the 
action  of  the  plaintiff,  on  the  ground  that 
plaintiff  should  have  sued  to  enforce  the 
arbitration  award ;  and  then  proceeded  to 
deny  the  right  of  the  plaintiff  to  recover  or 
hold  anything  under  that  award,  pleading 
that,  by  a  custom  in  the  family,  as  the  eldest 
heir,  defendant  alone  was  entitled  to  hold 
and  enjoy  the  whole  property. 

The  plaint  and  supplemental  plaint  were 
received,  and  issues  framed  by  the  Principal 
Sudder  Ameen  and  the  former  Judge  of  the 
district,  and  the  parties  proceeded  to  trial 
before  the  present  Judge.  The  Jtfdge  con- 
sidered the  plaint  to  be  bad,  and  dismissed 
the  case  of  the  plaintiff  on  the  grounds 
recorded  in  his  decision. 

The  sum  and  substance  of  these  grounds 
appear  to  be  that  the  plaintiff  could  only  sue 
to  enforce  the  award,  and,  not  having  done 
so,  cannot  even  by  this  plaint  ask  for  that 
award  being  confirmed  in  his  favor. 

As  regards  the  claim  for  personal  proper- 
ties, the  Lower  Court  thinks  that  the  plaint- 
iff has  not  given  sufficient  detail  to  enable 
the  defendant  to  answer  properly  the  de- 
mand. 

..    Agaihst    this    decision,  the   plaintiff  has 
appealed?   ^ 


Judgment, — After  fully  hearing  the  plead- 
ers on  both  sides,  we  are  of  opinion  that  the 
plaint  as  now  brought  is  not  open  to  the  objec- 
tions taken  by  the  Lower  Court,  and  that  even 
if  the  plaint  were  bad,  and  the  issues  already 
framed  did  not  meet  the  proper  case  of  boCh 
the  parties,  still  the  Court  under*  the  pre- 
sent law  is  required,  and  is  able  to  frajoe ' 
issues  at  the  trial  of  the  case  on  the  facts 
elicited  from  the  statemenis  of  the  parties 
before  it,  and  thus  to  decide  the  real  conten- 
tion between  them. 

We  hold  that,  as  regards  the  personal  pro« 
perty  and  the  damages  claimed  by  the 
plaintiff,  he  had  no  remedy  under  the  ar- 
bitration award,  for  no  details  are  given, 
and  by  law  the  award  could  be  valid  only 
as  regards  the  lands. 

We  further  hold  that  the  acts  of  tb« 
defendant  had  compelled  the  phtintiff  to 
come  in  Court  for  a  declaration  of  his  title, 
even  for  the  lands  of  which  he  had  posses- 
sion after  the  award,  because  his  quiet  en- 
joyment of  them  had  been  prejudiced  by 
the  acts  of  the  defendant. 

It  is  true  that  the  plaintiff  cotild,  if  he 
liked,  have  sued  only  to  enforce  the  award 
of  arbitration  for  the  lands  allowed  to  him 
by  the  award,  both  to  those  of  which  he  had 
already  taken  formal  possession,  as  well 
as  to  those  of  which  he  had  not  obtained 
possession,  but  in  our  opinion  plaintiff  Is  not 
restricted  to  that  relief  alone. 

The  tenor  of  the  order  of  the  former 
Zillah  Judge,  dated  the  28th  February  i86j, 
passed  in  the  former  case  brought  by*  the 
plaintiff  for  the  possession  of  the  lands 
allowed  to  his  share,  but  farmed  by  the 
defendant ;  and  the  answer  of  the  defendant, 
when  the  plaintiff  sued  for  them  again  in 
the  Collectorate,  after  the  expiration  of  the 
lease  upheld  by  the  High  Court,  in  which 
answer  the  defendant  again  denied  the 
title  of  the  plaintiff,  as  well  as  the  valid- 
ity of  the  arbitration  award ;  and  the 
general  conduct  of  the  defendant  in  repudiat- 
ing the  award  on  every  occasion,  as  wdl 
as  his  alleged  opposition  to  its  being  carried 
out,  show  that  even  if  the  plaintiff  ought, 
in  a  technical  view,  to  have  sued  only  for 
the  enforcement  of  the  award,  he  still  had 
sufficient  reason  to  consider  that  his  general 
rights  were  so  entirely  contested  by  de- 
fendant that  he  must  no  longer  restrict 
himself  to  that  action,  but  must  sue  generally 
for  his  rights  of  inheritance. 

We  have  already  noticed  that  the  plaint- 
iff could  not  sue  for  moveables,  by  a  suit 
to  enforce  the  award.    Next  if  the  plalal* 
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ifiF  has  a  right  to  recover  damages  and 
k»ses  alleged  to  have  been  suffered  by  him 
with  regard  to  property  falling  to  his 
^are  by  inheritance,  we  think  that  he  can 
Stte  for  them  under  his  general  rights  of 
inheritance,  whether  adjudicated  upon  by 
a  previous  award  of  arbitration  or  not. 
Again,  if  we  turn  to  the  provisions  of  the 
arbitration  law  then  in  operation  (Regu- 
lation VI.  of  181 3),  we  find  that,  if  plaintiff 
had  sued  to  enforce  the  award  regarding  th^ 
lands,  whether  it  was  previously  carried  out 
in  part  or^iot  carried  out  at  ail,  he  could  only 
obtain  relief  on  showing  good  cause  for  his 
delay  in  suing  out  execution  of  the  award. 

Moreover,  under  the  law,  the  plaintiff 
had  the  option  of  either  suing  for  the  en- 
forcement of  the  award,  or  of  suing  upon 
his  general  rights,  and  thfe  defendant  could, 
if  he  like,  have  rested  his  defence  upon  the 
arbitration-award,  which  he  has  not  done. 

It  has  been  argued  that  both  parties  filed 
copy  of  the  award,  and,  therefore,  plaintiff 
should  have  sued  on  it. 

Now,  U  is  clear  defendant's  pleas  in  his 
defence  {tndi  6-7)  were  utterly  inconsistent 
with  his  relying  on  the  award  as  his  title,  and 
so  we  could  not  decide  as  in  an  action  on  an 
award  admitted  to  be  binding  by  and  on 
both  parties.  On  the  other  hand,  the 
plaintiff  below  and  twice  here  in  the  most 
tmequivocal  terms  has  said  :  *'I  am  now 
"  ready  to  stop  litigation  as  to  my  general 
"  rights  regarding  lands,  if  you  (defendant) 
*'  will  fully  act  up  to  and  carry  out  the 
''  award  as  to  all  those  claims  of  mine  re- 
"cognized  by  it."  Defendant's  pleader  said 
he  had  no  authority  to  accept  this  offer,  ex- 
cept such  as  might  be  inferred  from 
his  elient  filing  the  award.  This,  of  course, 
is  ho  authority,  and,  however  much  we 
teight  wish  that  a  family-dispute  among 
tlie  heirs  of  a  chief  servant  of  the  Maharajah 
of  Doomraon  should  have  been  settled  by  his 
arbitration,  the  want  of  authority  in  de- 
fendant's pleader  constrains  us  to  proceed 
to  decide  the  suit  on  plaintiff's  general  rights 
aa  put  before  us  in  this  suit. 

But  here  we  are  met  by  the  fact  that  the 
Court  below  has  taken  little  or  no  evidence 
on  many  points,  even  relating  to  the  plaim- 
tfi's  claim  for  land,  and  none  as  to  the  other 
claims  of  the  plaintiff.  This  evidence  is  ne- 
cessary. We  may  add  that,  in  trying  this 
portion  of  the  general  claim  of  the  plaifitiff, 
there  is  nothing  to  preclude  the  award  being 
proved  and  put  in  evidence  by  either  party, 
either  generally  or  with  reference  especially 
tt>  the  allegation  of  the  plaintiff  regarding 


property  self- acquired  by  his  father.  We 
add  it  will  be  for  the  Lower  Court  also  to 
consider  whether  in  this  very  case  the  plaint- 
iff cannot  be  permitted  to  ask  for  the  award 
being  enforced  in  his  favor  as  regards  the 
lands  in  dispute. 

As  regards  the  claim  for  personal  proper- 
ty, we  hold  that,  if  plaintiff  has  not  given 
the  necessary  details  regarding  this  portion 
of  the  claim,  as  stated  by  the  Judge,  the 
Court  below  should  call  for  further  expla- 
nation as  to  the  claim  of  the  plaintiff  in  this 
respect,  and  then  the  proofs  of  the  plaintiff 
thereon  should  be  gone  through  item  by  item. 

The  Lower  Court  In  this  part  of  the  case 
will  also  have  to  consider  and  decide  if 
the  plaintiff  is  entitled  to  recover  losses 
alleged  to  have  been  involved  by  defendant's 
misappropriations,  or  by  the  negligence 
and  opposition  of  the  defendant  to  carry 
out  the  arbitration-award  regarding  the 
equal  partition  of  all  immoveable  property 
and  personal  effects. 

As  to  mesne-profits,  the  Lower  Court 
will  consider  and  decide  what  is  due  as 
such  to  plaintiff  for  lands,  which  the  defend- 
ant may  have  without  any  lawful  excuse 
kept  out  of  plaintiff's  legal  possession,  either 
by  retaining  it  in  his  own  or  by  farming 
it  to  others. 

In  regard  to  costs  of  the  case  with  refer- 
ence to  lands,  we  think  the  plaintiff  is 
entitled  to  all  costs  to  the  extent  of  the 
landed  property  that  may  be  found  to  have 
been  wrongly  kept  out  of  his  possession, 
and  to  which  he  was  legally  entitled,  as 
well  as  for  all  lands  in  the  quiet  enjoyment 
of  which  the  plaintiff  may  have  been  dis- 
turbed by  defendant's  successful  interven- 
tion. 

The  costs  for  the  money  claimed  will 
depend  upon  the  amount  (if  any)  at  which 
the  Coi^rt  below  may  find  the  liability  of 
the  defendant. 

The  Lower  Court  will  also  have  to  decide 
whether  any  and,  if  any,  what  portion  of 
the  claim  of  the  plaintiff  as  to  personal 
property  is  under  the  law  barred  by 
limitation. 

In  conclusion,  we  may  point  out  that  we  do 
not  hold  that  the  right  of  the  plaintiff  as  re- 
gards the  lands  of  the  villages  in  a  suit  for 
rents  due  from  some  ryots,  as  to  which  claim 
the  defendant  may  have  successfully  interven- 
ed, is  affected  by  the  iimitaiion  of  one  year 
under  Section  yy  of  Act  X.  of  1859. 

Under  these  circumstances,  we  remand 
this  case  to  the  Lower  Appellate  Court  to  try 
this  case  with  reference  to  the  aftov^  remarks. 
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The  19th  March  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Income  Tax— Onus  probandi—Manasfer— Ap- 
pointment of  others  without  transfer  of  power. 

Case  No.  2869  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Mr.  E,  C.  Craster,  Officiating  Judge 
of  Rajshahye,  dated  the  jist  May  186^, 
affirming  a  decision  passed  by  Mr.  W. 
Wright y  Principal  Sudder  Ameen  of  that 
District,  dated  the  ijth  July  186^. ' 

Ramhath  Ghose  (Plaintiff),  Appellant, 

versus 

Amrit  Moyee  Dossee  and  others  (Defendants), 

Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

Baboos  Mohendro  Lai  Shome  and  B  hug  go- 
butty  Churn  Ghose  for  Respondents.  ^ 

Suit  for  share  of  Income  Tax  by  a  co-sharer  who, 
the  Lower  Court  found,  was  the  defendant's  manag-er. 
Held  that  the  mere  production  of  a  deed  showing  that 
the  defendant  had  in  it  nominated  other  persons  to  col- 
lect the  rents  of  her  share,  without  proof  of  cessation 
of  possession,  did  not  shift  the  onus  from  the  plaintiff 
•of  proving:  that  he  had  ceased  to  hold  possession  of  the 
defendant's  share  as  her  manager,  or  that  the  defend- 
ant and  not  the  plaintiff  had  actually  collected  the  rents. 

The  special  appellant  sued  to  recover 
from  two  female  co-sharers  the  Income  Tax 
which  he  alleged  he  had  been  compelled  to 
pay  for  iheir  shares  in  a  property  and  as  their 
manager ;  also  for  damages  for  the  loss  he 
had  suffered  in  fines  for  not  filing  the  re- 
quired schedules  in  time;  and,  further,  for 
the  loss  that  he  had  suffered  owing  to  his 
moveable  property  being  sold  to  realize  the 
amount  due  on  account  of  the  said#Income 
Tax. 

The  special  appellant  asserts  that,  long 
before  the  period  for  which  he  was  thus 
compelled  to  pay  the  Income  Tax  in  ques- 
tion, he  had  been  discharged  from  the  mana- 
gership by  the  defendants,  and  that  they 
had  appointed  their  own  men  to  look  afier 
their  affairs  and  to  collect  the  ren's  of  their 
shares. 

One  of  the  defendants  having  admitted 
her  liability  for  her  share,  a  decree  was  ac 
cordingly  given  in  the  first  case  to  the  plaint- 
iff, appellant,  as  against  her,  for  the  amount 
t)f  the  Income  Tax  paid,  but  not  for  any  por- 
tion of  the  further  loss  alleged  to  have  been 
suffered  b#'  tlie  plaintiff. 


The  Lower  Appellate  Court  found  as  a 
fact  on  the  evidence  in  respect  to  the 
other  defendant  that  the  special  appel- 
lant ivas  the  manager,  and  had  not  suc- 
ceeded in  proving  that  he  had  made  over 
possession  of  the  share  of  the  defendant  to 
others,  or  had  given  to  this  principal  any 
account,  or  obtained  any  discharge.  That  * 
Court  accordingly  held  plaintiff  not  to  be 
entitled  to  sue  for  the  Income  Tax  paid  by 
him  without  showing  collections  by  the  de- 
fendant, and  accounting  for  money  collected 
during  his  management,  or  without  render- 
ing accounts  generally. 

Against  this  order,  the  special  appellant 
appeals,  urging  that,  when  he  succeeded  in 
showing  that  the  defendant  had'  appointed 
her  own  men  to  collect  the  rents  due  to 
her,  his  right  to  be  her  manager  ceased,  and 
that  the  fact  of  his  having  rendered  or  not 
rendered  accounts  of  his  management  was 
inimater ial  in  this  case,  because  the  defendant 
might  sue  him  for  any  money  due  to  her; 
but  that  he  was  even  now  entitled  to  de- 
mand what  he  had  already  paid  for  her  as 
Income  Tax  due  by  her  for  a  period  subse- 
quent to  his  alleged  removal. 

We  agree  with  the  Lower  Appellate 
Court  that  the  mere  fact  of  the  defendant's 
having  appointed  by  deed  other  persons  to 
collect  the  rents  of  her  share  does  not 
prove  that  the  plaintiff  had  ceased  to  hold 
the  possession  of  the  share  of  the  pro- 
perty of  the  defendant  as  her  manager,  or 
that  she  (defendant),  and  not  the  plaintiff 
(special  appellant),  had  actually  collected 
these  rents. 

The  plaintiff  was  bound  to  show  that  he 
had  ceased  to  hold  any  real  possession  of 
the  share  of  the  defendant.  Both  the  Low- 
er  Courts  most  clearly  find  as  a  fact  on  evi- 
dence  that  the  plaintiff  never  made  over 
in  any  way  the  possession  of  the  share  of 
ihe  defendant,  and  that  he  was  at  the  time 
for  which  the  Income  Tax  was  realized  from 
him  the  manager  of  the  defendant  with  de- 
fendant's property  under  his  control. 

If  the  plaintiff  had  given  proof  that  the 
defendant  had  made  collections  of  her  share 
on  her  account  or  by  others  as  her  managers 
or  agents,  plaintiff  might  have  urged  that, 
even  if  he  had  not  rendered  the  accounts  of 
his  management,  still  he  had  really  been 
obliged  to  abandon  possession  of  the  share 
of  the  defendant's  property  owing  to  her 
own  acts  of  the  character  above  mentioned, 
and  was,  therefore,  not  legally  bound  to  pav 
for  the  said  defendant  the  Income  Tax  due 
from  her  share  for  a  period  subsequent  to 
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the  plaintifiF  being  deprived  of  the  manage- 
ment of  the  said  share. 

The  mere  production  of  a  deed  showing 
only  that  the  defendant  had  nominated  other 
persons  to  collect  the  rents  of  her  share  does 
not,  in  our  opinion,  even  make  out  for  plaint- 
ifiF such  •a  primd  facie  case  as  would  shift 
the  onus  from  the  plaintiff,  or  justify  our 
stating  that  he  had  sufficiently  stated  his 
case. 

Under  the  circumstances,  as  the  decision  of 
the  Judge,  based  on  the  finding  of  fact  that 
the  plainttff  was  still  the  manager  of  the 
defendant's  share,  is  not  in  any  manner 
shown  to  be  erroneous  in  law,  we  see  no 
reason  to  interfere  with  the  decision  of  the 
Lower  Court,  and  accordingly  dismiss  this 
special  appeal  wiih  costs. 


The  2 1st  March  1866. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and  J.  B. 

Phear,  Judges. 

Limitation — No  deduction  for  legal  disability  of 
sons  claiming:  as  representatives  of  father. 

Case  No.  3147  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  East  Burdwan,  dated  the  28th 
June  iS6^j  reversing  a  decision  passed  by 
the  Sudder  Ameen  of  that  District^  dated 
the  14th  September  1864. 

Nusheeram  Roy  (one  of  the  Defendants), 

Appellant, 

versus 

Shushee  Bhooshun  Roy  (Plaintiff;, 
Respondent. 

Baboo  Go  pal  Lai  Mitier  for  Appellant. 

Baboo  Nursingh  Chunder  Mitter  for 
Respondent. 

Suit  to  recover  money  advanced  on  a  bond  granted 
by  plaintiff's  father,  on  the  allegation  that  the  money 
advanced  was  the  plaintiffs,  who  were  minors  at  the 
time.  In  the  absence  of  proof  of  knowledge  on  the 
part  of  the  defendants  of  the  benamee  character  of  the 
Father's  position,  it  was  held  that,  whether  the  money 
of  the  loan  really  belong^ed  to  the  plaintiffs  or  not,  they 
could  only  sue  as  the  representatives  of  their  father,  and 
that  Section  1 1,  Act  XIV.  of  1S59,  prevented  them  from 
deriving  any  advantage  from  their  minority  in  comput- 
ing the  period  of  limitation. 

This  was  a  suit  filed  on  the  3rd  June 
1864  to  recover  certain  money  advanced  on 
abend,  dated  in  March  or  April  1851.  The 
bond  was  granted  to  the  plaintiffs'  father, 
but  the  plaintifb  alleged  that   the   money 


advanced  was  the  money  of  the  plaintiffs, 
who  were  minors  at  the  time.  No  mention 
of  this  circumstance,  however,  is  made  in  the 
bond  itself,  and  no  evidence  was  given  to 
show  that  the  defendants  were  ever  aware  of 
it.  The  money  sued  for  became  due  under 
the  bond  in  March  or  April  1858.  On  this 
state  of  facts,  the  defendants  set  up  that 
the  action  was  barred  by  the  Statute  of  Limit- 
ation. The  Court  of  first  instance  overruled 
this  defence.     It  was  aijain  raised  before  the 

w 

Court  of  Appeal,  but  no  express  decision 
was  there  given  upon  it,  although  that  Court 
eventually  determined  the  case  in  favor  of 
the  plaintiff. 

On  special  appeal  before  us,  the  defendants 
again  urge  that  the  lapse  of  time  has  de- 
prived the^  Lower.  Courts  of  all  jurisdiction 
to  hear  the  case,  and  we  are  of  opinion  tnat 
this  objection  must  be  upheld.  It  is  clear 
that,  whether  the  money  of  the  loan  really 
belonged  to  the  plaintiffs  or  not,  they  can 
only  sue  in  this  case  as  the  representatives  of 
their  father :  for  no  attempt  even  has  been 
made  to  show  that  the  defendants,  or  any  of 
them,  were  ever  aware  of  the  benamee  char- 
acter of  the  father's  position.  This  being  so, 
by  the  plaintiffs'  own  showing,  the  cause  of 
action  accrued  during  the  father's  lifetime, 
because  they  account  for  the  bond  having  come 
into  the  defendants'  possession  by  reason  of 
the  steps  which  the  father  took  to  enforce 
it.  Time  has,  consequently,  been  running 
against  the  plaintiffs  from  the  beginning,  be- 
cause the  last  proviso  of  Section  1 1  of  Act 
XIV.  of  1859  prevents  them  from  deriving 
any  advantage  from  their  minority.  And  it 
is  admitted  that,  if  nothing  has  happened  to 
stop  the  running  of  time,  the^  suit  is  barred. 
We,  therefore,  allow  the  appeal,  and  reverse 
the  decision  of  the  Lower  Appellate  Court 
with  all  costs. 


The  2 1  St  March  1866. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Pre-emption  (Right  of— by  co-sharer  in  estate 
at  sale  in  execution  of  decree). 

Case  No.  3485  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  Of  Chitta- 
gongy  dated  the  *jth  August  186 Sy  revers- 
ing a  decree  passed  by  the  S_u4ider  Ameen 
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of  thai  District,  dated  the  6th   September 
1864. 

Imamooddeen  Sowdagur  (Defendant), 

Appellant^ 

versus 

Abdool  Sobhan  and  others  (Plaintiffs), 
Respondents. 

Baboos  Kalee  Kishen  Sein  and  Grish  Chun- 
der  Ghose  for  Appellant. 

Mr.  R,  E,  Twidale  for  Respondents. 

Where  part  of  an  estate  is  sold  in  execution  of  a  decree, 
a  co-sharer  in  the  estate  is  a  partner  in  the  thing  actu- 
Itlly  sold,  and,  according  to  Mahomedan  Law,  is  entitled 
to  the  right  of  pre-emption. 

Three  objections  are  taken  to  the  Prin- 
cipal Sudder  Ameen's  decision  in  this  speci- 
al appeal. 

It  is  contended  — 

(i.)  That  the  thing  sold,  viz.y  a  decree  for 
possession  of  land  with  wasilat,  is  not, 
according  to  Mahomedan  Law,  the  subject 
of  pre-emption. 

(i.)  That  the  special  respondent  was  not 
a  partner  in  the  property  sold  ;  and 

(3.)  That  with  respect  to  certain  other 
land,  sold  by  the  vendor,  but  not  included 
in  the  decree,  the  Law  of  Limitation  applies, 
as  this  suit  was  not  brought  within  one  year 
of  the  purchaser's  taking  possession  of  the 
property. 

None  of  these  objections  are,  we  think, 
tenable.  On  reading  the  bill  of  sale,  we 
find  that  a  full  detail  of  all  the  property 
included  under  the  decree  was  given,  and 
express  mention  was  made  of  the  lands, 
fisheries,  &c.,  which  were  to  pass  under  the 
conveyance.  There  can  be  no  doubt  that  the 
property  itself  was  sold,  and  not  merely  a  pro- 
spective right  to  recover  it  under  a  decree. 

The  special  respondent  was  admittedly  a 
co-sharer  in  the  estate,  part  of  which  was 
the  subject  of  the  decree,  and,  as  4he  land 
itself  passed  under  the  bill  of  sale,  he  was 
clearly  a  partner  in  the  thing  actually  sold, 
and  would,  therefore  {vide  Macnaghten's 
Mahomedan  Law,  Chapter  IV.,  page  205), 
have  the  right  of  pre-emption  {vide  also 
H^daya,  Vol.  IIL,  Ch.  L,  p.  562). 

With  regard  to  the  third  objection,  we 
observe  that  the  special  appellant  gave  no 
proof  of  his  allegations  in  the  Lower  Court. 
He  filed  a  single  kubooleut,  and  examined  a 
single  witness  in  attestation  of  it ;  but  no- 
thing was  said  about  the  date  of  his  posses- 
sion, no  evidence  was  adduced  regarding 
it,  no  issue  framed,  and  no  finding  come  to. 

The  special  appellant*s  case  was  made  to 
rest  solelji  on  the  neglect  of  tht  ''  skuffa,'* 


i,  e,,  the  special  respondent  to  perform  tbe 
preliminary  ceremonies  necessary  to  support 
his  right  of  pre-emption,  and  on  this  issue 
the  Court  found  against  the  defendant. 

We  see,  therefore,  no  reason  to  ipiterfere 
with  the  Principal  Sudder  Ameen's  decision, 
and  dismiss  the  special  appeal  with  dcosts. 


The  21st  March  1866. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoonath 

Pundit,  Judges.       • 

Sale  in  execution  of  Revenue-payipg'  estate— 
Released  rent-free  lands. 

Case  No.  397  of  1865. 

Regular  Appeal  /rem  a  decision  pasud  ^y 
the  Principal  Sudder  Ameen  of  Beerhhoom^ 
dated  the  4th  November  186^. 

Dol  Gobindmony  Dabae  and  others  (Defend- 
ants), Appellants, 

versus 

Shaikh  Imdad  Alt  and  others  (Plaintiffs), 

Respondents. 

Mr.  E.  W.  Peacock  and  Baboo  yuggadanund 
Mookerjee  for  Appellants. 

Baboos  Dwarkanath  Mitter  and  Banee  Ma- 
dhub  Banerjee  for  Respondents. 

Suit  laid  at  Rupees  3,94 i-io^. 

By  a  sale  in  execution  of  the  rights  aa4  interests 
of  a  judgment-debtor  as  recorded  proprietor  of  a  Go- 
vernment resumed  revenue- paying  estate,  released 
rent-free  lands  lying  in  the  estate  do  not  pas  s  to  tbe 
purchaser. 

Plaintiff  No.  \  sued,  declaring  that 
plaintiff  No.  2  held  under  a  deed  of  gift 
the  villages  which  the  Government  released 
under  an  order  of  Government  desiring  its 
revenue  officers  not  tQ  proceed  to  the  assess- 
ment of  resumed  lands  under  50  beegahs; 
and  that  defendants  purchased  at  a  sale  in 
execution  Lot  Tantiparahy  Towjee  No,  597, 
and  under  color  of  that  purchase  ousted 
plaintifE  No.  i  from  certain  lands,-  a  half 
share  of  which  the  said  plaintiff  No.  i  had 
purchased  by  private  sale  from  the  other 
plaintiff. 

The  pleas  of  defendant  are,  that  the  sale 
in  execution  was  for  Lot  Tantiparahy  a 
resumed  mehal  without  any  reservation  as 
to  released  lands y  and  that  it  comprised  all 
rights  and  interests  in  the  17  villages  speci- 
fied in  the  sale-notification  and  proceedings. 

The  Lower  Court  decided  that  the  resumed 
Lot  Tantiparahy  bearing  No.  597  on  the 
Government    rent-roil,    aa    a    rent-paying 
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tstaity  with  its  fixed  sudder  jumma  speci- 
fied, was  all  that  passed  under  the  sale, 
and  that  the  released  lands  noi  being  part 
of  any  rent-paying  estate y  the  judgment- 
debtor's  rights  and  interests  in  the  released 
lands  were  not  and  could  not  have  been  sold 
88  part  •of  those  in  the  x^ni-paying  estate, 
but  that  such  rent-free  released  lands  were 
plaintiff's,  just  as  other  released  lakheraj 
lands  are  the  property  of  other  lakheraj - 
dars. 

The  Lower  Court  accordingly  decreed 
plaintiff's  Suit. 

Defendant  appeals  to  this  Court,  and  relies 
on  this  point,  viz.,  that  the  zemanamah  or 
receipt  by  the  local  village  officers  of  the 
attachment  specified  the  17  villages  that 
included  the  released  lands  lying  in  them : 
and  that  the  sale-notification  and  proceedings 
did  the  same ;  and  that  consequently  the 
released  villages  are  part  of  those  purchased 
by  defendant  at  such  sale. 

Judgment. — We  have  to  consider  what 
there  was  offered  for  sale  and  sold.  It  is 
admitted  that  the  rights  and  interests  of  the 
judgment-debtor  in  Lot  Tantiparah  No.  $g*j 
on  the  Government  rent-roll  was  sold  with 
its  specified  sudder  jumma  payable  to  Govern- 
ment by  the  recorded  proprietor,  i.  e.,  the 
judgment-debtor.  But  released  lands  as 
those  claimed  by  defendant  do  not  pay  any 
sudder  jumma.  These  are  not  in  any  way 
on  the  Government  rent-roll.  The  rights 
and  interests  of  the  judgment-debtor  as  the  re- 
corded proprietor  of  a  Government  rent-roll 
and  revenue-paying  estate  are  quite  in- 
dependent of  the  rights  and  interests  of  a 
lakhcrajdar  in  lands  not  paying  revenue  to 
Government. 

The  appellant  lays  stress  on  the  fact  of 
the  specification  of  the  villages  in  the  sale- 
proceedings,  but  such  statements  of  villages 
topographically  known  to  be  villages  of  the 
Lot  will  not  of  itself  affect  individual  rights, 
or  deprive  the  owners  of  released  lands  of 
their  property. 

On  the  whole,  then,  we  are  clearly  of 
opinion  that  the  rights  and  interests  of 
the  judgment-debtor  as  recorded  proprietor 
of  the  Government  resumed  revenue-paying 
estate  Lot  Tantiparah  No.  597  on  the 
rent-roll  passed  to  the  purchaser,  and  no 
more. 

In  this  view,  we  consider  that  the  appel- 
lant has  no  just  grounds  of  appeal,  and 
we  accordingly  dismiss  this  appeal  with 
costs. 

Vol.  V. 


The  22nd  March  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glo- 
ver, Judges, 

Assignment  of  Debt. 

Case  No.  3348  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Moorskedabad, 
dated  the  8th  August  186^,  affirming  a 
decision  passed  by  the  Principal  Sudder 
Ameen  of  that  District ,  dated  the  joth 
March  i86j. 

Bishen  Chunder  Saelah  Mohajun  (Plaintiff), 

Appellant, 

versus 

Gokool  Chunder  Lahata  (Defendant), 

Respondent. 

Baboos    Onookool   Chunder  Mookerjee  and 

Khettur  Mohun  Mookerjee  for  Appellant. 

Baboo  Banee  Madhub  Banerjee  for 
Respondent. 

Defendant  assigfned  a  debt  due  to  him  by  certain 
parties  to  plaintiff.  Plaintiff  accepted  the  assignment, 
and  gave  defendant  a  release  from  the  amount  of  the 
debt  assigned  to  him.  Held  that  plaintiff,  the  assignee, 
could  have  no  action  against  defendant,  the  assignor. 

The  plaintiff  and  defendant  were  part- 
ners, and  adjusted  their  accounts,  which 
showed  a  sum  due  by  defendant  to  plaintiff. 
Certain  third  parties  owed  a  sum  of  money 
to  the  defendant,  who  thereupon  assigned  the 
debt  over  to  plaintiff,  who  accepted  the 
assignment,  and  granted  a  release  to  the 
defendant.  These  third  parties  were  then 
sued  by  the  plaintiff,  but  his  case  was  dis- 
missed in  consequence  of  the  assignment  not 
being  proved.  Plaintiff,  then,  on  failure  of  his 
first  suit,  brought  his  present  action  against 
his  former  partner  for  the  sum  covered  by 
the  assignment  which  had  broken  down,  and 
the  Low«r  Courts  dismissed  the  plaintiff's 
claim  as  untenable. 

The  plaintiff  now  appeals  specially,  urg- 
ing that  the  transaction  disclosed  no  such 
accepted  assignment  to  him  as  released  the 
defendant  from  paying  the  amount  of  the 
debt  on  failure  of  the  substituted  debtor 
to  pay  the  same. 

The  Lower  Court's  proceedings  show 
that  defendant  assigned  the  debt  due  to 
him  by  certain  parties  to  plaintiff;  that 
plaintiff  accepted  the  assignment,  and  gave 
defendant  a  release  from  the  amount  of  the 
debt  assigned  to  him.  Under  these  cir- 
cumstances, he  can  have  no  action  now 
against  the  defendant,  the  assignor ;  and  we 
dismiss  the  special  appeal  with  cbsts. 
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The  22nd  March  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shqmbhoo- 

nath  Pundit,  Judges. 

Liability  of  agent  of  one  share-holder  to  other 
share-holders  for  money  drawn  by  him  under 
a  power  from  his  principaL 

Cases  Nos.  2753  and  3392  of  1865. 

Special  Appeals  from  a  decision  passed  by 
Mr.  E.  G.  Birch^  J'udge  of  Shahabcidj 
dated  the  2jrd  August  186^,  affir?ning  a 
decision  passed  by  AI outvie  Jradut  Ali 
Khan,  Principal  Sudder  Ameen  of  that 
District^  dated  the  2gth  May  i86j. 

Shaikh  Walee  Mahomed  and  others  (Defend- 
ants), Appellants, 

versus 

Falima  Bibee  (Plaintiff),  Respondent. 

Messrs.  C.  Gregory  and  R.  E.  Twidale  for 

Appellants. 

Moonshee  Ameer  Ali  Khan  Bahadoor  and 
Baboo  Romanath  Bose  for  Respondent. 

A  and  B  cannot  obtain  a  decree  for  their  sh.ire  against 
their  co-heir  C^s  agent  who  may  have  under  a  power 
from  C  drawn  money  held  in  deposit  in  a  Court  and  be- 
longing to  all  the  co-sharers,  if  the  agent  did  not  draw 
as  trustee  for  A  and  B,  though  he  may  have,  when 
paying  over  to  C  the  money  drawn  by  him  under  C\v 
authority,  taken  from  him  a  bond  by  way  of  precaution 
to  protect  himself  from  any  future  possible  claim  by  A 
and  B. 

In  the  first  case  the  heirs  of  the  widow  of 
Alum  Ali,  the  brother  of  Sadut  Ali,  sued 
the  special  appellant  and  the  heirs  of  Sadut 
Ali. 

Sadut  Ali  had,  after  the  death  of  his 
brother  Alum,  authorized  the  special  ap- 
pellant by  a  power  of  attorney  to  draw  the 
sum  of  Rupees  2,472,  the  surplus  proceeds 
of  a  property  of  Alum  Ali  sold  in  execution 
of  a  debt  due  from  the  latter. 

The  plaintiffs  are  now  found  to  Ife  entitled 
to  a  one-fourth  share  of  the  money  in  deposit 
as  heirs  of  Alum  Ali. 

The  special  appellant  pleaded  that  he  had 
made  over  the  entire  sum  drawn  by  him  to 
Sadut  Ali. 

The  plaintiffs,  as  well  as  the  heirs  of  Sadut, 
deny  the  fact,  and  appear  to  assert  that  only 
800  rupees  were  paid. 

The  Courts  below  found  that  the  special 
appellant  had  paid  only  800  rupees  to 
Sadut  Ali,  and  a  decree  was  given  for  one- 
fourth  share  to  the  plaintiffs  against  the  heirs 
of  Sadut  Ali,  and  also  jointly  against  the 
special  appellant;  firstly,  because,  as  the 
Lower  Appellate  Court  remarks,  it  was 
proved  thai  he  had  not  paid  the  whole  (but 


only  a  part)  to  Sadut;  secondly^  because  he 
paid  over  800  rupees  to  Sadut  at  his  own 
risk.  These  two  reasons  are  somewhat  in- 
consistent, but  are  at  least  insufficient  to 
fi.x  the  special  appellant  with  the  liability, 
because,  if  the  special  appellant  did  not  pay 
to  Sadut  what  had  been  drawn  uflder  the 
authority  of  a  niookhtarnamah  given  by  him, 
the  heir  of  Sadut  alone  can  call  upon  the 
special  appellant  for  the  money,  and  can 
sue  him  for  the  same.  If  the  special  ap- 
pellant was  in  any  way  responsible  for  the 
money  to  those  who  were  legaMy  entitled 
to  any  portion  of  it,  and  800  rupees  out  of 
that  proportionate  sum  so  taken  was  paid 
to  Sadut  Ali,  when  Sadut  Ali,  irrespective 
of  the  niookhtarnamah  given  by  him,  was 
entitled  to  the  three-fourths  of  the  money  as 
heir  of  his  brother  Alum  Ali,  deceased,  this 
payment  to  Sadut  cannot,  in  our  opinion, 
warrant  a  decree  against  the  special  appel- 
lant, although  his  non-payment  of  the  re- 
mainder to  Sadut  Ali  might  or  might  not  be  a 
separate  cause  of  action.  The  special  appel- 
lant is,  however,  in  no  way  bound  to  ac- 
count for  the  money  to  the  plaintiffs,  as  he 
is  no  way  privy  to  them,  nor  was  he  ever 
alleged  or  supposed  to  draw  the  deposit  in 
trust  for  them  on  their  authority.  If  the 
special  appellant  had  been  sued  in  the 
capacity  of  trustee  for  them,  the  decree 
against  the  heirs  of  Sadut,  who  is  supposed 
to  have  obtained  only  800  rupees,  would  not 
be  a  correct  decree. 

In  the  second  special  appeal,  the  special 
appellant  had  sued  the  heirs  of  Sadut  for 
money  alleged  to  have  been  lent  by  him  to 
Sadut  on  a  bond.  Both  the  cases  were 
tried  together  below,  and  the  Courts  below, 
finding  that  there  was  no  consideration  for 
the  bond,  except  the  payment  of  800  ru- 
pees out  of  the  Rs.  2,472  drawn  by  the  special 
appellant,  dismissed  the  suit. 

The  bond  Js  alleged  by  the  special  ap- 
pellant to  have  been  received  in  return  for 
money  paid  by  him  from  his  own  funds. 
In  the  former  case  he  pleads  that  the  whole 
of  the  money  drawn  by  him  was  paid  10 
Sadut.  If  the  heirs  of  Sadut  Ali  had 
admitted  that  they  had  received  the  whole 
of  2,472  rupees,  and  this  bond  was  taken 
by  the  special  appellant  as  regards  the 
one-fourth  share  of  others  besides  Sadut 
Ali  by  way  of  precaution  against  the  claims 
of  other  heirs,  or  if  that  had  been  found 
distinctly  as  a  fact  in  either  of  the  iico 
nises,  the  reasons  of  the  Lower  Appellate 
Court  for  considering  that  the  bond  was  not 
executed  for  any  money  paid  by  the  special 
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appellant  from  his  own  funds,  but  was  taken 
merely  as  a  seciirily  for  the  possibility  of 
a  suit  being  brought  against  the  special 
appellant  by  any  person  or  persons  repre- 
senting the  interests  held  by  the  plaintiffs 
in  the  first  case,  would  be  perfectly  valid 
reasons^ 

We  w^ould  not,  however,  have  held  that  the 
taking  of  any  such  precaution  would  render 
the  special  appellant  liable  for  the  demand 
made  against  him  by  the  heirs  of  the  widow 
of  Alum  Ali.  The  special  appellant  pleads 
that  the  kicome  Tax  Returns  disbelieved  bv 
the  Lower  Court  are  not  only  signed  by 
Sadut  Ali,  but  also  by  the  husbands  of  those 
of  her  heirs  who  sue  him  for  their  share  of 
the  surplus  money.  If  the  papers  are  so 
signed,  as  is  alleged  by  the  special  appellant 
as  against  the  plaintiffs,  there  might  be  an 
inference  of  the  payment  to  Sadut  of  the 
entire  sum  drawn  by  the  special  appellant 
as  admitted  in  that  paper ;  but  the  document 
is  found  as  a  fact  to  have  been  written  bv 
the  special  appellant,  and  signed  by  Sadut 
without  his  knowledge  of  its  coritents,  and 
cannot  be  used  against  the  heirs  of  Sadut 
who  are  sued  under  the  bond. 

We  are  not  made  aware  how  far  and  upon 
what  terms  these  parties  agreed  to  allow 
the  two  cases  to  be  tried  together,  and 
whether  they  had  or  had  not  agreed  to 
abide  by  the  result  of  the  evidence  produced 
in  the  former  case. 

The  bond  appears  to  be  admitted  to  have 
been  written  by  Sadut,  but,  it  is  said,  was 
given,  not  in  consideration  of  any  money,  but 
only  as  a  security  for  the  possible  claim  of 
other   heirs,  and  the  Lower  Appellate  Court 
seems  to  us  to  remark  against  the  bona  fides  of 
the  special  appellant's  claim  under  the  docu- 
ment,bui  not  against  the  genuinenessof  the  deed 
when  the  Court  below  speaks  of  the  special 
appellant's   bringing  his  suit  to  harass   the 
heirs  of  Sadut.     We  do  not  see  the  warrant 
for  the  Lower  Appellate  Court  to  say  that 
this  suit  under  the  bond  is  brought,  because  the 
defendants   (meaning   thereby   the   heirs   of 
Sadut)  had  suel  before    for   the   purchase- 
money,  as  the  case  for  it  was  brought  by  the 
heirs  of  the  widow  of  Alum  Ali,  who  had 
sued  the  plaintiff  as  well  as  the  heirs  of  Sadut. 
It,  in  fact,  appears  erroneous  for  the  Lower 
Appellate    Court    to   have   thought   that   in 
l»oih  cases  the  heirs  of  Sadut  Ali  and  those 
of  the   widow   of   Alum   stood   against   the 
special  appellant  as  one  and  the  same  party 
with  equal  inteiests. 

In   this  view  of  the  case,  we  order  that 
the  special  appeal  be  decreed  with  costs  in 


the  first  case,  No.  2753,  and  the  decision  of 
both  the  Lower  Courts  reversed  with  costs, 
and  the  claim  of  the  plaintiffs  dismissed  as 
against  the  special  appellant. 

The  case  of  the  bond  No.  3392  we  order 
to  be  remanded  to  the  Lower  Appellate  Court 
to  re-try  it  with  reference  to  the  above 
remarks. 


The  22nd  March  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  CJ. 
Macpherson,  Judges, 

Limitation— Act  XIV.  of  1859,  Section  20. 

Case  No.  224  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
the  Judge  of  the  Small  Cause  Courts 
exercising  the  powers  of  a  Principal 
Sudder  Ameen  of  Backer  gunge  y  dated 
the  gth  May  186^, 

Moulvee  Abdool  Ali  (one  of  the  Defendants), 

Appellant,  . 

7'ersus 

Meer  Mahomed  Mozuffur  Hossein  Chow- 

dhry  and  others  (Plaintiffs),  and  others 

(Defendants),  Respondents. 

Baboos  Onoocool  Chunder  Mookerjee  and 
Romesh  Chunder  Mitier  for  Appellant. 

Mr,  R.  V.  Doyne  and  Baboo  Dvoarkanath 
Mitter  for  Respondents. 

Suit  laid  at  Rupees  99,814-9  annas  3  pie. 

A  suit  having:  been  instituted  on  behalf  of  minors  by 
their  (jfuardian,  he  subsequently,  in  fraud  of  the  n.inors, 
sold  their  decree  to  a  third  party,  who  was  merely  bena" 
mee  for  the  defendant  in  that  suit.  No  execution  ever 
was  had  of  that  decree.  The  minors,  when  they  came 
of  agfe,  sued  to  have  the  sale  of  their  decree  declared 
fraudulent  and  void,  and  to  have  their  name  substituted 
on  the  record  for  that  of  the  benamee  purchaser,  and  they 
prayed  that  they  migfht  be  allowed  to  take  out  execu- 
tion of  this  decree.  Held  that,  the  whole  transaction 
bcingf  fraudulent,  execution  mijjht  be  issued  by  the 
minors,  although  more  than  three  years  had  elapsed  since 
any  proceeding  had  been  taken  under  the  decree. 

The  respondents  before  us  were  the  plaint- 
iffs in  the  Court  below.  Sonic  years  ago, 
and  during  their  minority,  the  defendant, 
Abdool  Mujeed  Chowdhry,  pjofessinq:  to  act 
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as  their  guardian  and  next  friend,  instituted 
a  suit  on  their  behalf  against  the  defendant 
Abdool  Ali  to  recover  from  him  a  sum  of 
upwards  of  Rupees  62,000  to  which  the 
plaintiffs  were  entitled.  Abdool  Ali  is  the 
plaintiffs'  grandfather.  Abdool  Mujeed 
Chowdhry,  being  about  to  get  a  decree  for 
the  minors,  came  to  an  understanding  with 
Abdool  Ali,  and  sold  to  him,  for  a  nominal 
consideration  of  Rupees  51,000,  the  right, 
title,  and  interest  of  the  plaintiffs  in  that 
suit.  The  purchase  was  made  by  Abdool 
Ali  henamee  in  the  name  of  Woozeeroohissa, 
whose  name  was  substituted  in  the  record 
for  that  of  the  original  plaintiffs,  and  in  her 
name  the  decree  was  finally  given.  Abdool 
Ali  thus  became  both  plaintiff  and  defend- 
ant in  the  suit.  He  nevertheless  appears  to 
have  continued  the  farce  of  defending  it, 
but  in  appeal  the  decree  which  had  been 
passed  against  him  was  upheld.  It  is  not 
proved  that  he  ever  paid  any  portion  of  the 
Rupees  51,000. 

The  plaintiffs,  having  attained  their  ma- 
jority, instituted  the  present  suit  against 
Abdool  Ali  and  their  former  guardian,  making 
Meheroonissa,  the  representative  of  Woo- 
zeeroonissa,  who  is  now  dead,  also  a  party. 
The  object  of  the  suit  is  to  obtain  a  declara- 
tion that  the  sale  of  the  plaintiffs'  rights  in 
the  former  suit  to  Woozeeroonissa  benamee 
for  Abdool  Ali  was  fraudulent,  and  ought  to 
be  set  aside,  and  that  the  plaintiffs  are  enti- 
tled to  recover  from  the  defendants  the 
amount  which  might  have  been  recovered 
under  the  decree  in  the  former  suit. 

The  Lower  Court  gave  judgment  in  favor 
of  the  plaintiffs.  In  appeal,  it  is  contended 
that  judgment  should  have  been  given  in  ac- 
cordance with  the  terms  of  a  solenamah,  or 
deed  of  compromise,  which  was  presented  in 
Court  during  the  hearing  of  the  case.  But 
the  Lower  Court  has  rightly  rejected  that 
solenamahy  considering  the  plaintiffs  not  to 
be  bound  by  it  (although  they  admit  having 
executed  it)  under  the  circumstances.  On 
the  evidence  we  have  no  doubt  whatever 
that  Abdool  Ali  acted  dishonestly  and  fraud- 
ulently by  the  plaintiffs  in  the  matter  of 
the  solenamah  as  in  every  other  matter  con- 
nected with  the  plaintiffs'  claim.  It  is  clear 
that,  the  plaintiffs  having  been  induced  to 
agree  to  certain  term?,  and  to  sign  the  sole- 
namah, Abdool  Ali  would  not  carry  out 
fully  his  part  of  the  agreement,  and  then, 
when  the  plaintiffs  brought  on  their  case  for 
hearing,  attempted  to  gel  the  solenamah  filed 
at  the  last  moment  without  the  knowledge  or 


consent  of  the  plaintiffs.  The  suit  was  pend- 
ing more  than  nine  months  before  it  was 
decided  by  the  Lower  Court ;  and,  M  Abdool 
Ali  did  not  examine  all  the  witnesses  neces- 
sary for  his  defence,  we  cannot  see  that  he 
has  any  one  to  blame  for  the  omission  save 
himself.  Moreover,  when  this  appeal  was 
last  before  this  Court,  no  complaint  was 
made  on  this  score,  and  no  application  was 
made  for  leave  to  examine  further  witnesses 
as  to  any  actual  payment  of  the  considera- 
tion money  of  51,000  rupees.  The  High 
Court,  on  the  application  of  Abdool  Ali, 
then  remanded  the  case  to  the  Lower  Court 
for  a  distinct  finding  as  to  the  circumstances 
under  'which  the  solenamah  was  presented 
in  Court,  and  the  remand  order  referred  to 
no  other  question  whatever.  It  certainly 
appears  to  us  that,  if  the  appellant  had  any 
objection  to  urge  as  regards  the  conduct  of 
the  suit,  and  his  not  having  had  due  oppor- 
tunity of  preparing  and  putting  in  his  evi- 
dence, the  objection  should  have  been  taken 
when  the  appeal  was  formerly  before  the 
Court,  and  not  now  for  the  first  time,  when 
it  has  been  sent  up  again  after  the  remand  - 
order  has  been  complied  with. 

Then,  it  is  said  that  the  suit  is  barred  by 
limitation.  Possibly,  if  the  plaintiffs  were 
to  apply  for  execution  of  the  old  decree, 
some  objection  might  be  raised  under  Sec- 
tion 30  of  Act  XIV.  of  1859,  ^^  ^^^  ground 
that  more  than  three  years  had  elapsed  since 
any  proceeding,  &c.,  has  been  taken  on  that 
decree.  But,  considering  the  fraudulent 
nature  of  the  whole  of  this  transaction,  and 
reading  Section  20  along  with  Sections  9, 
10,  II,  and  12  of  Ad  XIV.  of  1859,  we 
have  no  doubt  that  execution  might  properly 
issue,  even  although  more  than  three  years 
have  elapsed. 

Mr.  Doyne,  however,  contends  that  at  any 
rate  he  is  entitled  to  have  it  declared  that 
the  appellant  Abdool  Ali  holds  the  decree  in 
the  former  suit  as  a  trustee  for  the  plaintiffs, 
and  to  an  order  that  Abdool  Ali  do  pay  to 
the  plaintiffs  the  sum  of  Rupees  99,814-9-3, 
being  the  amount  which  might  have  been 
received  under  that  decree.  We  think  the 
plaintiffs  are  entitled  to  such  a  declaration 
and  order.  And  as  by  a  decree  in  this  form 
it  appears  to  us  that  the  plaintiff's  position 
will  be  simplified,  and  the  realization  of  the 
amount  due  to  them  will  be  facilitated,  we 
declare  and  order  accordingly.  To  this 
extent  only  do  we  alter  the  decree  of  the 
Lower  Court.  The  plaintiffs  are  entitled  to 
interest,  and  to  all  costs  both  in  this  and  in 
the  Lower  Court. 
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The  22nd  March  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Evidenci — Cazee*s  deposition — Admission. 

Case  No.  2885  of  1865. 

Spea'al  Appeal  from  a  decision  passed  by 
Mr,  A.  Davidson,  2nd  Principal  Sudder 
Amten  of  Hooghly,  dated  the  20th  July 
rSS^y  modifying  a  decision  passed  by 
Moonshe^  Sadut  Hossein,  Sudder  Ameen 
of  that  District,  dated  the  jth  December 
1864. 

Hurish  Chunder  Dutt  and  others  (Defend- 
ants), Appellants, 

versus 

Teen  Cowree  Dutt  and  others  (Plaintiffs), 

Respondents, 

Baboo  Gopeenaih  Mookerjee  for  Appellants. 

Baboos  Hem  Chunder  Banerjee  and  Banee 
Madhub  Banerjee  for  Respondents. 

The  deposition  by  a  Cazee  of  the  vendor's  admission 
to  him  of  a  sale  and  receipt  of  the  consideration^ 
together  with  the  conduct  and  statements  of  the  parties, 
form  legal  evidence  of  the  sale  as  against  the  vendors. 

Plaintiffs  in  this  case  sued  for  possession 
of  land  on  an  alleged  title  by  a  purchase, 
and  put  in  a  deed  of  sale. 

The  defendants  generally  denied  plaintiffs' 
claim.  One  defendant,  however,  stated  that 
there  had  been  a  deed  executed  as  of  sale,  but 
that  there  had  been  an  arrangement  at  the 

I  time  that,  the  transaction  should  be  of  the 

\,  character  of  a  mortgage. 

The  first  Court  did  not  consider  the  plaint- 
iffs' claim  proved  as  to  the  defendants  who 
entirely  denied  it,  but  decreed  possession  to 
the  extent  of  the  admission  of  the  other 
defendant. 

On  appeal,  the  Lower  Appellate  Court 
held  that  plaintiffs'  deed  was  proved,  espe- 
cially referring  to  the  deposition  of  a  Cazee 
stating  the  admission  to  him  by  the  vendors 
of  the  sale  and  receipt  of  the  consideration. 
The  I^wer  Appellate  Court  added  that  the 
attempt  to  prove  a  mortgage  had  utierly 
failed.  The  Lower  Appellate  Court  accord- 
ingly decreed  plaintiffs'  suit. 

Defendant  appeals  specially,  urging  that 
the  Cazee's  statement  of  what  the  vendors 
admitted  before  him  is  no  evidence,  and  that 
the  admitting  defendant's  statement  is  no 
proof  that  the  deed  was  one  of  sale  as  pro- 
pounded by  plaintiff.    Lastly ^  that  possession 


and    dispossession  should   have    been    dis- 
tinctly found  by  the  Lower  Appellate  Court. 

Judgment. — We  think  that  the  deposition 
of  the  Cazee  and  the  conduct  and  statements 
of  the  parties  formed  legal  evidence,  on  which, 
together  wiih  the  probabilities  deducible  from 
the  facts,  the  Lower  Appellate  Court  could 
come  to  the  finding  of  fact  as  to  the  deed,  at 
which  it  did  come.  The  point  of  possession 
then  would  not  have  substantially  affected 
the  result. 

Seeing  thus  no  grounds  for  this  special  ap- 
peal, we  dismiss  it  with  costs. 

The  23rd  March  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

Settlements— Rig^ht  to  Julkur  of  large  navigable 

rivers. 

Case  No.  3068  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Mr.  H.  Richardson,  Officiating  Addi- 
tional Judge  of  Jessore,  dated  the  20th 
July  186^,  modifying  a  decision  passed 
by  Baboo  Tarakant  Bidyasagur,  dated 
the  2olh  January  1864. 

The  Collector  of  Jessore  (Plaintiff), 

Appellant, 

versus 

Mr.  J.  Beckwiih  and  others  (Defendants), 

Respondents. 

Baboo  Kishen  Kishore  Ghose  for  Appellant. 

Mr.  R.  E.  Twidale  and  Baboo  Bhowanee 
Churn  Dutt  for  Respondents. 

A  settlement  Dol  includes  all  that  ordinarily  passes 
as  assets  of  the  settlement,  but  not  what  is  exclusively 
reserved  as  the  right  of  the  State,  e.g.^  the  right  to  the 
julkur  of  laif^e  navigable  rivers,  which,  according  to 
Clause  2,  Section  4;  Regulation  XI.,  1825,  never  passed 
to  private  individuals  with  whom  Government  made 
settlements. 

In  this  case  the  Government  is  special 
appellant,  and  the  point  pressed  upon  us  is 
that  the  Lower  Appellate  Court  has  erred  in 
holding  I  hat,  because  the  julkur  of  large  na- 
vigable rivers  was  not  specifically  excluded 
amongst  the  items  excluded  in  the  settle- 
ment Dol  of  179 1,  therefore  such  julkur  is 
included  in  that  Dol,  and  passes  to  the  private 
zemindar  or  his  representative. 

We  consider  this  objection  valid. 

The  settlement  Dol  will  include  all  that 
ordinarily  passes  as  assets  of  the  settitfment, 
except  what  is  specified  in  terms  a%  e«ccepted 
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in  the  Dol.  But  it  will  not  on  that  account 
legally  include  what  the  law  itself 'declares 
is  not  included,  and  is  exclusively  reserved 
as  the  sole  right  of  the  sovereign — such  for 
instance  as  the  rin;ht  of  the  State  to  the  jnlkur 
of  large  navigable  rivers.  Vide  Section  4. 
Clause  2,  Regulation  XI.  of  1825,  which 
shows  that,  by  established  usage-,  the  right 
to  such  julkur  never  passed  to  private  indivi- 
duals, i.e.,  to  those  with  whom  Government 
made  settlements. 

In  this  view  we  decree  the  appeal  and  to 
this  extent,  and  remand  the  case  for  final 
disposal  with  reference  to  these  remarks. 

But,  looking  at  the  circumstances  of  these 
cases  and  the  conduct  of  the  parties,  we 
think  each  party  should  bear  their  own  costs. 


The  24th  March  1866. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  fudges. 

Sale  of  Dewuttur  property  in  execution  of 

decree. 

Case  No.  377  of  1865. 

Regular  Appeal  from  a  decision  passed  hy 
the  Principal  Sudder  Ameen  of  Dacca, 
dated  the  2^th  August  186^. 

Prannath  Panrey  (one  of  the  Defendants), 

Appellant. 

versus 

Sree  Mongula  Debia  (Plaintiff)  and  another 
(Defendant),  Respondents. 

Bahoos  Shih  Chunder  Mojoomdar  and  Sree- 
nath  Banerjee  for  Appellant. 

Bahoos  Sreenath  Doss  and  Unnoda  Per  shad 
Banerjee  for  Respondents. 

Suit  laid  at  Rupees  6,i5(t. 

Where  a  decree  expressly  declares  that  whatever 
ripfht  A  has  in  a  Dewuttur  property  is  to  be  sold  in 
execution,  the  decree-holder  is  entitled  to  insist  on  that 
rigfht  being  sold,  thoui?h  A  holds  the  property  only  as 
shebait. 

Wk  dismiss  this  appeal  with  costs. 

The  suit  is  brought,  under  Section  246 
of  Act  VIII.  of  1859,  ^^  set  aside  an  order 
made  by  the  Lower  Court  on  the  objection 
of  the  appellant  Prannath  Panrey.  That 
order  was  to  the  effect  that  the  rights  of 
Kishen  Pershad  Surma  in  certain  Deuutttur 
lands  could  not  be  sold  in  execution  of  a 
decree  against  him  (Kishen  Pershad  Surma) 
which  had  been  obtained  in  a  former  suit  by 
the  pres€nti"espondent.    Kishen  Pershad  holds 


these  lands  as  Shebait ;  and  Prannath  carae 
in  and  contended  with  success  that,  as  the 
next  heir  in  succession  to  Kishen  Pershad, 
he  had  a  right  to  object  to  the  sale  going 
on.  The  Court  having  allowed  tiie  objection, 
this  suit  is  brought  to  set  aside  the  order. 

.\s  the  original  decree  against  Kishen. 
Pershad  expressly  declared  that  whatever 
right  he  had  in  the  Dewuttur  property  was 
to  be  sold  in  execution,  we  have  no  doubt 
that  the  plaintiff  was  entitled  to  insist  on 
that  right  being  sold.  What  the  extent  of 
that  right  is,  or  what  a  purchaser  at  a  sale  of 
it  will  take,  it  is  unnecessary  for  us  now 
to  consider. 


The  24th  March  1866. 

Prese?it  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover. 

fudges. 

Hindoo  Law  (Mitakshara)— Widow  in  joint  un- 
divided family  (Succession  of — to  Husband's 
share) — Withdrawal  of  claim  by  co-sharers. 

Case  No.  141  of  1865. 

Regular  Appeal  from  a  decision  passed  hy 
Moulvie  Itrut  Hossein  Khan  Bahadoor. 
Principal  Sudder  Ameen  of  Sarun,  dated 
the  2jrd  Decemher  iS6^, 

Mouhurun  Koonwur  Pauper  (Plaintiff), 

Appellant, 

versus 

Thakoor  Pershad  and  others  (Defendants). 

Respondents. 

Bahoos  Dwarkanath  Mitter  and  Roopnath 
Banerjee  for  Appellants'. 

Messrs.  R.  T.  Allan  and  C.  Gregory^  and 
Bahoos  Kishen  Kishore  Ghose,  Unnoda 
Pershad  Banerjee,  and  Kalee  Kishen  Sein 
for  Respondents. 

Suit  laid  at  Rupees  12,797-13-4-16. 

According^  to  the  Mitakshara  Law,  where  property  is 
joint  and  undivided,  a  widow  cannot  succeed,  but  is  en- 
titled to  maintenance  only.  The  withdrawal  by  her 
husband's  brothers  of  their  claim  to  his  share  cannot 
give  her  a  title  to  succeed  to  it. 

Thk  plaintiff  in  this  suit,  the  widow  and 
alleged  heiress  of  one  Ram  Golam  Sing, 
sued  to  recover  possession  of  certain  mouzahs 
and  to  cancel  the  sales  thereof  made  by  Rash 
Beharee  Sing,  the  father  of  her  late  husband, 
on  ihe  ground  that,  according  to  the  Mitak- 
shara system  of  Hindoo  Law,  a  father  bad  no 
right  to  alienate  ancestral  property  without 
the  consent  of  his  son. 
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The  defence,  or  rather  so  much  of  it  as 
need  be  considered  in  the  present  appeal,  was 
(i)  that  Ram  Golam,  the  plaintiff's  husband, 
was  insane,  and  therefore  incapable  of  in- 
heriting; and.  (2)  that  the  property  being 
joint  and  undivided,  Ram  Golam's  widow 
could  ndl  by  law  sugceed,  but  was  only 
•entitled  to  maintenance. 

The  Principal  Sudder  Araeen  dismissed 
the  plaintiff's  suit  on  these  grounds,  and  the 
same  issues   are  now  to  be   considered   in 

appeal. 

On  the  first  issue,  it  is  contended  by  the 
appellant  that  the  law  refers  to  persons  who 
are  insane  or  idiots  from  their  birth,  but  that 
a  person  becoming  insane  at  some  subsequent 
period  after  his  right  to  property  has  vested 
cannot  thereby  be  deprived  of  it ;  and  that, 
as,  under  Mitakshara  Law,  a  son  is  eniiiled  to 
a  share  of  ancestral  property  from  the  mo- 
ment of  his  birth,  the  point  which  the  Prin- 
cipal Sudder  Ameen  ought  to  have  decided 
was  whether  Ram  Golam  was  born  insane, 
or  whether  he  became  so  subsequently  only. 

It  will  be  more  convenient,  however,  to 
take  the  second  point  first;  and,  with  reference 
to  it,  we  observe  that  the  appellant  herself, 
in  her  petition  of  plaint,  admitted  that  the 
properly  which  she  sought  to  recover  was 
in  its  nature  joint  and  undivided.  She  stated 
that  Baboo  Ram  Churn  Sing,  the  widow  of 
Badal  Sing,  and  Baboo  Gobind  Sing,  the 
brothers  of  Rash  Beharee  Sing,  who  had 
brought  a  suit  for  the  reversal  of  Rash 
Beharee's  illegal  sales,  had  been  induced  to 
withdraw  their  claims  *'  contrary  to  their 
legal  rights  and  the  principles  of  Hindoo 
Law,  and  had  thereby  wasted  and  ruined  the 
paternal  property." 

Now,  it  is  a  principle  of  Mitakshara  Hin- 
doo Law,  that,  where  property  is  of  this  nature, 
a  widow  is  not  entitled  to  succeed,  but  has  a 
claim  for  maintenance  only. 

The  appellant's  vakeel  admits  his  inability 
to  contest  this  point,  although  he  argues  that, 
as  the  co-sharers,  i.  e.,  the  brothers,  have 
withdrawn  their  claim,  no  stranger  has  the 
right  to  oppose  the  plaintiff's  suit ;  but  this 
argument  involves  a  fallacy,  as  no  with- 
drawal by  the  co-sharers  could  mend  the 
plaintiff's  case,  or  give  her  a  title  to  succeed 
.  to  her  late  husband's  share.  Under  no  pos- 
sible circumstances  could  she  be  the  heir  so 
long  as  the  property  was  joint  and  undi- 
vided. 

For  these  reasons  we  agree  with  the  Prin- 
cipal Sudder  Ameen,  and  dismiss  the  appeal 
with  costs,  without  going  into  the  question 
involved  in  the  first  issue. 


The  27th  March   1866. 

Present  : 

The  Hon'ble  W.  S.  Selon-Karr  and  Shum- 
bhoonath  Pundit,  judges, 

Benamee  sale  in  fraud  of  creditors  (by  Hus- 
band to  Wife). 

Case  No.  3417  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Patna,  dated  the  i8th  September 
i86^f  reversing  a  decision  passed  by  the 
Moonsiff  of  that  District,  dated  the  14th 
February  186^. 

Bhowanee  Pershad  and  others  (some  of  the 
Defendants),  AppellantSy 

versus 

Oheedun  (Plaintiff)  and  another  (Defendant), 

Respondent. 

Mr.  R.  7*.  Allan  and  Baboo  Mohesh  Chunder 
Chowdhry  for  Appellants. 

Mr.  R.  E.  Twidale  and  Moonshee  Ameer  AH 
Khan  B a  had 00  r  for  Respondents. 

A  wife  cannot  sue  for  confirmation  of  possession  of 
property  sold  in  fraud  of  his  creditors  by  her  husband 
to  her  in  the  name  of  another. 


The  plaintiff  sued  for  confirmation  of  her 
possession  in  the  property  in  di^spute  on  an 
allegation  that  the  property  was  purchased 
by  her  from  her  husband,  not  however  in  her 
own  name,  but  in  that  of  the  defendant,  spe- 
cial appd^lant,  who  has  lately  caused  his  name 
to  be  registered  in  the  CoUectorate. 

The  plaintiff  must  either  rest  her  case  upon 
the  plea  that  the  purchase  from  her  husband 
was  bond  fide^  which  must:  be  proved  before 
any  decree  is  given  to  her,  or  abide  by  the 
result  of  the  admission  made  by  her  pleader 
before  the  Court  of  first  instance  to  the  effect 
that  the  sale  was  simply  a  benamee  transac- 
tion to  defeat  creditors. 

The  wording  of  the  plaint  may  be  doubt- 
ful as  to  the  nature  of  the  sale  from  her 
husband  pleaded  by  the  plaintiff,  but  the 
subsequent  admission  of  her  pleader  removes 
all  doubts,  and  shows  that  she*  is»  not  pre- 
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pared  to  prove  any  real  purchase  from  her 
husband. 

It  is  true  the  plaintiff  alleges  herself  to  be 
in  possession,  and  that  th*e  Lower  Appellate 
Court  has  found  that  fact  for  her,  but,  ac- 
cording to  the  view  we  take  of  her  case, 
this  fact  cannot  avail  her. 

The  Lower  Appellate  Court  agrees  with 
the  plaintiff  with  regard  to  the  fraudulent 
nature  of  fhe  transfer,  but  refuses  to  act 
according  to  a  series  of  precedents  regard- 
ing such  transactions,  simply  upon  the 
ground  that  fraud  in  the  plaintiff  presup- 
poses equal  fraud  in  the  defendant. 

With  reference,  however,  to  an  uninter- 
rupted course  of  decisions  passed  upon  the 
point  now  before  us  {see  pages  92  and  221 
of  Volume  IIL  of  Sutherland's  Weekly  Re- 
porter), we  feel  no  hesitation  in  holding  that, 
in  this  case,  plaintiff  is  not  entitled  to  obtain 
any  relief  from  Courts  of  Justice,  and  her 
case  must,  therefore,  be  dismissed  with  costs. 

We  accordingly  reverse  with  costs  the 
order  of  the  Lower  Appellate  Court,  and, 
decreeing  this  special  appeal  with  costs,  up- 
hold the  decree  of  the  first  Court. 


I 


The  27th  March  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  G.  Campbell, 

Judges, 

Judgment  of  Appellate  Court  (Reasons  of). 
Case  No.  1776  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  DinageporCy  dated  the  26th  April 
1 86 St  affirming  a  decision  passed  by  the  Prin- 
cipal Sudder  Ameen  of  that  District  t  dated  the 
30th  April  1864, 

Shamee  Mahomed  (one  of  the  Defendants), 

Appellant, 

versus 

Prodhan  Falee  and  others  (Plaintiffs),  and 
others  (Defendants),  Respondents, 

Mr.  W.  M.  Bourke  and  Baboo  Bungshu- 
dhur  Sein  for  Appellant. 


V 


Moulvie  Syud  Murhumut  Hossein  for 
Respondents. 

It  is  not  a  ground  for  reversing,  in  special  app<^, 
the  judgment  of  a  Lower  Appellate  Court,  that  such 
Court,  in  confirming'  the  decision  of  the  Lower  Court  on 
facts,  has  not  set  forth  the  reasons  for  its  decision. 
Nor  is  the  insufficiency  of  additional  reasons  where  such 
are  given  a  ground  (ov  either  reversing  tl»e  judgment 
of  the  Lower  Appellate  Court  or  ordering  a  new  trial.   •> 

The  ground  taken  by  the  special  appel- 
lant is  that  the  Judge,  in  confirming  the 
judgment  of  the  Court  of  first  instance,  has 
not  set  forth  his  reasons  with  that  partico- 
larity  which  the  Procedure  Co4e  requires, 
that  he  has  omitted  to  notice  certain  matters 
of  fact,  such  as  registration  and  long  posses- 
sion, which  ought  to  have  materially  in- 
fluenced his  judgment,  and  that  the  reasons 
he  has  assigned  for  his  decision  are  weak  and 
inconclusive 

In  this  way  it  is  contended  there  is  evident 
on  the  face  of  the  decision  a  defect  in  inves- 
tigation which  has  produced  error  in  the 
judgment  upon  the  merits,  and  the  special 
appellant  is  therefore  entitled  to  a  new  trial. 

Mr.  Bourke  referred  us  to  cases  at  pp. 
6  and  381  Marshall,  which  he  urged  were  in 
point. 

We  find  that  the  Judge  adjudicated  upon 
one  issue  of  fact,  which.  It  is  admitted,  was 
the  one  material  issue  in  the  case,  and  that 
in  that  point  he  adopted  fully  the  conclusion 
and,  apparently,  the  reasoning  of  the  Prin- 
cipal Sudder  Ameen.  In  such  a  case  he 
was  not,  we  think,  bound  under  Section  359 
of  the  Code  of  Civil  Procedure,  or  upon  any 
general  principle,  to  set  out  the  reasons  for 
his  decision  with  the  same  fulness  as  if  he 
was  deciding  the  case  in  the  Court  of  first 
instance,  or  as  if  he  was  reversing  the  judg- 
ment below.  He  has  indeed  supplied  some 
additional  reasons  which  seem  to  have  oc- 
curred to  his  own  mind,  and  which  do  nol 
appear  to  strengthen  the  judgment  of  the 
Court  below  him.  But  the  insufficiency  of 
these  additional  reasons,  or  the  absence  of 
any,  would  not  in  such  a  case  justify  as  in 
special  s^^peal,  either  in  reversing  the  judg- 
ment or  in  ordering  a  new  trial. 

The  cases  cited  do  not  appear  to  us  to  be 
in  point.  In  one  of  them,  the  Judge  below 
had,  upon  a  statement  of  a  particular  fact 
directly  at  variance  with  the  record,  held 
enquiry  as  to  a  material  point  nnnecessair 
or  inadmissible. 

The  other  was  a  case  where  the  Lower 
Appellate  Court  had  reversed  the  judgment 
of  the  Court  of  first  instance. 

The  special  appeal  is  dismissed  with  costs. 
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The  07th  March  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  Shum- 
khoo  Nauth  Pundit,  Judges. 

Sntc  bj  decree-hoMer^Defauh  to  produce 

ifritnesseii. 

Case  No.  3551  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Mr.  i?.  y»  Richardson,  Judge  of  Zillah 
Behar,  dated  the  ^oth  August  186$,  affirm- 
ing a  decision  of  Baboo  Gunga  Churn 
Shome,  Principal  Sudder  Ameen  of  that 
District,  dated  the  gth  January  186 $. 

RamauDghonarain  (one  of  the  Defendants), 

Appellant, 

versus 

Bessin  Laul  (Plaintiff),  Respondent. 

Messrs.  R.  E.  Twidale  and  C.  Gregory  and 
Baboo  Mohesh  Chunder  Chowdry  for 
Appellant. 

Baboos  Kishen  Suecca  Mookerjee,  Nilma- 
dhub  Rose,  and  Obhoy  Churn  Rose  for 
Respondents. 

In  a  sflit  brougfht  by  a  decree-holder  to  establish  that 
C0rtabk  property  l^tlonged  to  his  debtor  who  afleged  that 
she  baAparted  ivith  the  same  to  her  two  daughters^  one 
of  the  daug^hters  having  died  during  the  pendency  of 
the  suit,  her  husband  who  claimed  as  her  heir  was  op* 
Mcd  bfldl  by  the  debtor  And  her  surviving  daoghter. 
Held  that  the  Lower  Court  had  not  sufficiently  consi^ 
dered  this  change  of  circumstances,  and  was  wron^  in 
oonsidertng  the  default  of  the  surviving  sister  to  proouce 
her  witneases  as  the  default  of  the  husband  of  the  de> 
ceased  sister.    Case  remanded  for  a  complete  trial. 

It  appears  that,  when  plainfiff  asked  for 
the  property  in  dispute  to  be  sold  as  that  of 
bis  debtor,  the  two  daughters  of  the  latter 
intervened,  pleading  that  it  was  made  over 
to  them  by  their  mother,  the  said  debtor^ 
long  before  the  decree,  and  that  they  were  in 
possession  of  the  property.  These  objec- 
6ons  being  allowed  in  the  execution- case, 
the  plaintiff  has  brought  this  action  to  prove 
that  the  property  was  that  of  his  debtor,  and 
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not  that  of  her  t^'o  daughters.  While  the 
case  was  proceeding  below,  one  (rf  the  two 
daughters,  the  wife  of  the  special  appellant 
in  case  No.  3551  of  1865,  died,  and  the 
special  appellant  claims  to  be  her  heir. 
While  this  woman  was  alive,  it  was  the  in- 
terest of  her  sister,  the  appellant  in  the  other 
case  (No.  18  of  1866),  to  assist  her  lister; 
and  whether  the  defence  set  up  by  these 
two  daughters  was  a  bond  fide  claim,  or  a 
me*€  device  of  the  debtor  tb  protect  her  pro- 
perty, it  was  the  interest  of  the  debtor  also  to 
support  both  hef  daughters.  The  death  6f  6ne 
of  these  daughters  has  brought  on  a  com- 
plete change  in  the  conduct  of  these  two 
parties.  The  toother,  who  had  not  appealed 
before  to  oppose  the  defence  of  her  two 
daughters,  felt  it  her  dttty  to  Interpose  and 
raise  objections  to  the  claito  of  the  husband 
of  the  daughter  deceased,  and  It  beciatoe  the 
interest  of  the  other  daughter  not  to  assist 
the  husband  of  her  sister,  deceased,  as  she 
might,  in  case  of  her  deceased  sister's  claim 
being  disproved,  be  entitled  to  succeed  to 
the  whole,  either  under  any  gift  alleged  to 
have  been  made  to  her  sister  ixA  herself 
with  the  right  of  survivorship,  or  only  to 
her,  or  as  heir  to  her  mother  after  her  death. 
It  appears  that  the  deceased  Ulster  had  re- 
lied on  the  evidence  to  be  produced  by  her 
sister,  but  dfter  her  death  the  special  appel- 
lant, perceiving  the  change  that  had  natural- 
ly crept  into  the  tactics  of  the  sister  and  the 
mother,  petitioned  the  Court  of  first  in- 
stance to  be  allowed  to  produce  independent 
evidence.  This  request  was  never  granted, 
although  we  are  told  the  prayer  was  more 
than  once  repeated  by  the  widower. 

The  Courts  below,  overlooking  this  change 
arising  from  the  fact  of  the  death  of  one  of 
the  two  daughters,  a  fact  patent  on  the  re- 
cord, have  treated  the  neglect  of  the  surviv- 
ing sister'as  the  neglect  of  the  special  appel- 
lant, while  the  neglect  of  the  other  party  may 
have  been  a  voluntary  act  from  interested 
motives,  in  which  this  special  appellant  can- 
not participate. 

We  remand  the  case  to  the  Coort  6f  first 
instance,  first  to  try  whether,  for  property 
alleged  to  have  been  absolutely  granted  by 
the  mother  of  the  deceased  wife  of  tl^ 
special  appellant  to  Ike  said  wife,  ke  or  his 
mother^n-law  is  the  heir  of  the  deceased 
sister.  Only  in  case  of  his  being  able  td  e»- 
tablish  his  rights  at  such,  ahoald  he  ke  al» 
lowed  to  carry  on  the  case  as  the  repiesentsf^ 
tive  of  his  deceased  wife.  The  mother  or  tike 
surviving  sister,  wh<}ever  ef  Ihettf  jswo  sue* 
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ceeds  in  establishing  herself  to  be  the  heir  of 
the  deceased,  if  willing,  should  be  allowed  to 
represent  the  deceased.  The  Conrt  should 
also  enquire  whether  the  mother  had  exe- 
cuted any  Uttanamah  or  Uitanamahs  to 
her  daughters,  and,  if  so,  what  were  its  or 
their  contents  and  conditions,  and  whether 
any  possession  was  passed  or  was  intended 
to  be  passed  from  the  date  of  such  deed  or 
deeds. 

It  should,  in  construing  the  meaning  of 
any  deed  or  deeds  that  it  may  find  proved 
tQ  have  been  executed  by  the  mother,  look 
to  the  fact  of  change  of  possession,  as  well  as 
to  the  power  of  the  mother  to  execute  such 
a  deed  or  deeds,  as  well  as  to  the  necessity 
for  such  an  execution.      It  should,  even  if 
the  possession  be  found  to  have  been  re- 
tained by  the  mother,   investigate    whether 
it  was  possession  held  by  the  mother  in  her 
own  behalf,  or  as  trustee  for  her  daughters, 
and  the  Court  should  find  whether  posses- 
sion was  first  made  over  to  the  two  daugh- 
ters, whether  it  was  for  any  portion  of  the 
property  still  held  by  the  other  daughter, 
and,  as  regards  the  share  of  the  daughter, 
deceased,  whether  possession  of  it  has  been 
since  resumed  by  the  mother  as  heir  of  her 
daughter,  deceased.    The  Court  is  not  re- 
quired to  give  any  decree  to  the  plaintiff, 
without  being   satisfied  that  there  was  no 
good  and  valid  gift  to  the  two  daughters,  or 
that  it  was  one  intended  to  come  into  opera- 
tion only  after  the  death  of  the  mother,  and 
that  the  mother  had  all  along  held  posses- 
sion   of    the    property    in    her   own   right, 
or  that  merely  permissive  possession   and 
not  possession  of  right  was   given  over  to 
the  daughters  or  so  given  to  defraud  the 
creditors.    As  the  case  of  the  special  ap- 
pellant in  this  case  of  1865  is  to  be  remand- 
ed, we  think  it  proper  to  remand  the  case 
of   the    surviving    sister   No.    18  ^of   1866, 
because,  as  against  the  decree-holder,  she  is 
entitled  to  prove  that  he  has  no  right  to  sell 
that  which  she  may  succeed  in  proving  to 
have  been  bond  fide  acquired  by  her  from 
her  mother  before  the  attachment  made  by 
the  plaintiff.     It  follows  that  the  Court  of 
first  instance  would  not  be  precluded  from 
giving  a  decree  to  the  plaintiff  if,  from  the 
facts  of  the  case,  it  is  satisfied  that  the  alle- 
gation   of   transfer    to    the  daughters  was 
altogether  a  false  plea  set  up  in  fraud  of  the 
said  decree-holder.     In  looking  at  the  case 
in  this  light,   the  Court  should  investigate 
whether  the  debtor  had  kept  to  herself  any 
other  property  available  to  the  decree-hold- 
er and  sufficient  to  pay  his  dues. 


The  28th  March  1866. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover. 

Judges, 

Ejectment  (under  action  of  Court)— Presmniition 
of  its  beings  real  and  bona  fid^ 

Case  No.  3628  of  1865. 

Special  Appeal  from  a  decision  passed  fy 
the  2nd  Principal  Sudder  Ameen  of  the 
Twenty-four  Pergunnahs,  dated  the  nth 
September  186^^  reversing  a  decision  passed 
by  the  Moonsiff  of  that  District^  dated  the 
16th  May  186^, 

Shaikh  Budurooddeen  and  others *(PlaintifiFs), 

Appellants^ 

versus 

Haneef  Mullick  (Defendant),  Respondent, 

Baboo  Woopendur  Chunder  Bose  for 
Appellants. 

Baboo  Kalee  Kishen  Sein  for  Respondent. 

An  ejectment  alleged  to  have  taken  place  under  direct 
action  of  Court,  and  supported  by  documents  issued  by 
and  filed  in  the  Court,must  be  presumed  to  have  been  rcftl 
and  bond  fide  until  the  party  ejected  proves  that  all  these 
proceedings  were  fictitious,  and  that  he  never  lost  pos- 
session oi  the  land,  but  still  holds  it. 

This  was  a  suit  to  recover  possession  of 
9k  jote  consisting  of  16  beegahs  12  cottahs 
by  reversal  of  a  decree  of  the  Criminal  Court 
awarding  possession  to  the  defendant.  The 
plaintiff's  allegation  is  that  the  defendant 
was  ejected  by  the  zemindar  under  an  Act 
X.  of  1859  decree  in  1269  B.  S.,  and  that 
he  (plaintiff)  then  got  a  pottah  from  the 
proprietor,  dated  the  5  th  Srabun  1269  B.  S. 

The  defendant  pleaded  that,  after  the 
expiry  of  his  first  lease,  the  zemindar  gave 
him  a  fresh  pottah  dated  9th  Jeyt  1269, 
and  that  he  has  all  along  been  in  possession 
of  the  land. 

The  first  Court  decreed  in  plaintiff's  favor. 
holding  his  pottah  to  be  genuine. 

But  on  appeal  the  Principal  Sudder 
Ameen  considered  that  there  had  been  no  real 
ejectment  of  the  defendant  under  the  decree, 
that  his  pottah  of  Jeyt  1269  was  valid,  whilst 
that  of  the  plaintiff  was  palpably  false. 

The  plaintiff  now  appeals  specially,  urging 
(i)  that  no  notice  has  been  taken  of  the 
evidence  of  several  witnesses  adduced  by 
him  to  prove  his  case;  and  (2)  that  the 
Principal  Sudder  Ameen  has  decided  against 
special  appellant  by  inference  only,  without 
going  into  the  evidence,  which  proved  the 
ejectment  of  the  special  respondent  from  the 
land. 
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We  think  that  there  must  be  a  remand. 
No  notice  has  been  taken  of  the  evidence 
adduced  by  the  special  appellant  to  prove 
his  lease,  the  reason  apparently  being  that 
the  Principal  Sudder  Ameen  had  already 
inferred  from  the  circumstances  of  the  case 
diat  thetspecial  respondent  had  never  really 
been  ejected.  We  do  not  understand  on 
what  evid^ce  he  came  to  that  conclusion, 
for  the  documents  on  the  record  tend  to 
show  the  direct  contrary,  and  the  only 
ground  for  the  Principal  Sudder  Ameen's 
opinion  i^  not  supported  by  the  facts  of 
the  case.  The  evidence  jn  support  of  the 
ejectment  is  distinct.  There  is  the  decree 
ordering  it,  there  is  the  return  of  the  Nazir 
certifying  that  special  respondent  had  been 
ejected,  and  there  is  the  receipt  of  the  decree- 
holder  himself  acknowledging  that  he  had 
recovered  possession.  Nothing  could  be 
primd  facie  clearer  than  this,  but  the  Prin- 
cipal Sudder  Ameen  has  held  all  these  to 
be  mere  *' paper  transactions,''  because  the 
zemindar  afterwards  recovered  rent  from 
the  special  respondent,  which  circumstance 
shewed  that  he  was  still  in  possession,  and 
that  be  had  never  been  ejected.  Now,  the 
ejectment  is  certified  to  have  taken  place 
in  1259  B.  S.,  and  the  suit  was  for  rent 
doe  in  the  year  1258  B.  S.,  a  circumstance 
which  at  once  disposes  of  the  Principal 
Sadder  Ameen's  argument. 

As  the  ejectment  is  alleged  to  have  taken 
place  under  direct  action  of  Court,  and  is 
supported  by  documents  issued  by  and  filed 
in  the  Court,  it  must  be  presumed,  until 
the  contrary  be  shewn,  that  the  ejectment 
was  real  and  bond  fide,  and  it  is  for  the 
special  respondent  to  prove  that  all  these 
proceedings  were  fictitious,  that  he  never 
lost  possession  of  the  land,  but  holds  it 
stiH  under  his  second  pottah.  The  rent- 
decree  does  not  benefit  him,  as  it  was  for 
an  arrear  that  accrued  before  the  alleged 
ejectment. 

If  the  special  respondent  be  able  to 
prove  the  fictitious  nature  of  the  ejectment- 
proceedings,  the  case  of  the  plaintiff  will 
fall,  for  his  adversary  will  then  be  holding 
under  a  prior  lease  from  the  owner  of  the 
land,  and  will  have  the  superior  title.  If, 
on  the  contrary,  the  ejectment  be  established, 
the  Principal  Sudder  Ameen  will  consider 
the  evidence  adduced  by  the  special  ap- 
pellant in  support  of  his  pottah,  and,  after 
taking  such  evidence  as  both  parties  may  be 
able  to  produce,  pass  such  orders  as  may 
•cem  just  and  proper. 


The  28th  March  1866. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 

Estoppel 
Case  No.  3421  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Chit- 
tagong,  dated  the  6th  September  186^, 
affirming  a  decision  passed  by  the  Moon- 
siff  of  that  District,  dated  the  2gth  Decem- 
ber 1864. 

Dinonessa  Ahalya  (Plaintiff),  Appellant^ 

versus 

Asgur  Ali  and  others  (Defendants), 
Respondents, 

Baboos  Chunder  Madhub   Ghose  and   Sree- 
nath  Banerjee  for  Appellant. 

Mr,  R,  E.  Twidale  and  Baboo  Kishen 
Succa  Mookerjee  for  Respondents. 

A,  the  defendant  in  the  present  case  in  which  a  vendee 
from  B  is  plaintiff,  is  not  estopped  as  to  such  vendee 
by  anything  that  may  have  occurred  in  anodier  case  in 
which  a  third  party  was  plaintiff,  and  A  and  B  were 
co-defendants,  but  is  quite  competent  to  question  the 
title  of  B, 

Plaintiff,  special  appellant,  Dinonessa, 
sues  to  recover  certain  lands,  on  the  allega- 
tion that  Noor  Banoo  and  Amzad  Ali 
formerly  held  them;  that  in  121 1  Mughee, 
Amzad  Ali  sold  half  to  plaintiff,  and  that  she 
remained  in  possession  till  1214,  when  she 
was  dispossessed  by  the  defendant  Asgur 
Ali  and  Dewan  Bibee.  These  parties 
claim  the  property  as  having  belonged  to 
their  ancestor  Hoosseln  Ali,  and  they  more- 
over allege  that,  during  their  minority,  Amzad 
Ali  took  possession  of  the  property  under  a 
deed  executed  by  their  mother,  and  that, 
after  they^  had  reached  majority,  they  sued 
for  and  acquired  possession  of  it  in  121 1 
Mughee,  a  few  days  previous  to  the  alleged 
sale  to  the  plaintiff.  Asgur  Ali,  it  may  be 
observed,  obtained  possession  of  his  10 
annas,  and  Amzad  Ali  gave  a  farkhuttee 
to  Dewan  Bibee  for  her  6  annas. 

The  Lower  Courts  dismissed  the  plaintiff's 
claim. 

Plaintiff  now  appeals,  specially  urging,  tst, 
that,  as  in  a  suit  in  which  a  third  party  was 
plaintiff,  and  Asgur  Ali  was  one  of  the  co- 
defendants,  and  Amzad  Ali  was  another  co- 
defendant,  the  deed  of  sale  by  Amzad  Ali  was 
not  denied  by  the  defendant  Asgur  Ali,  it  is 
not  competent  to  him  in  the  present  case  be- 
tween a  vendor  from  Anuad  Ali  Aid'himself 


l82 


Civil 


TU  WJIftKLV  KftyOltll. 


kuhngs.  .  ^[Vdl.  V. 


to  question  the  instnimQDt  which  he  did  not 
question  in  that  $uit;  ^nd,  2ndy  that  the 
Lower  Courts  should  not  have  looked  at  a 
copy  of  the  release  to  Dewan  Bibee  until 
defendant  had  satisfactorily  accounted  for  the 
absence  of  the  origiBal* 

It  is  quite  clear  that  the  defendant  in  the 
present  case,  in  which  a  vendee  from  Amzad 
Aii  is  plaintiff,  i«  not  estopped  by  anything 
that  may  bavfi  occurred  in  a  case  in  which 
a  third  party  was  plaintiff,  and  Amzad  Ali 
and  himself  w^ri^  co-defendants;  that  con- 
seqoQntly  be  was  quite  competent  in  the 
present  case  Jo  question  the  title  of  plaintiff's 
vendor,  Atnzad  Ali.  As  to  the  second 
point,  the  copy,  we  note,  was  not  objected 
to  in  the  Court  of  first  instance,  and  there- 
fore, though  it  would  have  been  more  correct 
had  the  Court  required  the  filing  of  the 
original,  we  see  no  sufficient  reason  to  inter- 
fere in  special  appeal,  but  reject  the  applica- 
tion with  costs. 


The  29th  March  1866. 

Pnstni : 

The  Hon'ble  H.  V.  Bayley  and  Shumhhoonath 

Pandit,  Judges, 

SpUttiDf^  Of  Ouue  of  Aetieii-*^ectioa  7»  Act 

VIILofxasg. 

Case  No.  569  of  1865. 

Mfguktr  Appeal  fr^ot  a  decision  passed  by 
ike  Judge  of  Midnapore,  dated  the  t6th 
Augusi  186$, 

Motboor  ^lohun  Mundul  and  others  (Plaintiffs), 

Appellants^ 

versus 

KhttDUBkiiree  Dosseeandothers(Defendants), 

Respondents, 

Baboos  Onoocool  Chunder  Mookerjie^  Dwar^ 
kanath  Mitter,  and  Hem  Chunder  Boner- 
jee  for  Appellants. 

Mr.  R,    T.   Allan    and    Baboo    Ashoohsh 
Dhur  for  Respondents. 

Section  7,  Act  Vill.  of  1859,  requires  that,  if  %1I  nVhts 
afisiitf  QMft  qf  llie  ^me  cau9»  ol  action  arc  not  suecifor 
together,  the  portion  abandoned  cannot  be  separately 
sued  for  afterwards;  but  it  does  not  enact  a  similar 
penalty  far  all  rigbts  uqdifr  the  same  or  similar  tkles, 
the  right  to  sue  for  which  may  require  different  issues 
to  be  tried,  and  may  arise  under  different  dates  and 
diffeient  causes  of  action,  and  the  defendants  as  to 
which  different  properties  wm9  lie  either  only  one 
party  qr  different  parties  altofetker. 

Thb  plaintiff  in  this  case  sues  in  Us  own 
rights,  aod  also  a^  the  heir  to  the  estate  of 
W  deoeaK^  uncle  Buioram. 


He  sues  for  bis  double  share  out  of  the 
property  of  which  a  share  was  decreed  to 
Ram  Doolal  and  Ram  Gopal,  the  sons  of 
Becharam  his  brother,  0/9.,  out  of  the  pro- 
perty standing  in  the  name  of  Mokoondram 
(the  deceased  son  of  the  plaintiff),  the  husband 
of  Khemunkuree,  defendant.  This  property 
the  said  Khemunkuree  had  claimed  in  the  * 
case  of  Becharam's  sons  as  her  husband's 
self-acquired,  but  by  the  decision  in  that 
case.  It  was  pronounced  to  be  a  portion  of 
the  joint-family  property.  A  share  of  this  was 
not,  however,  decreed  to  Buloramf  as  he  had 
not  sued  for  it. 

In  the  present  case,  plaintiff,  as  regards 
his  own  rights,  sues  for  his  4-annas  share  in 
four  villages;  but,  as  regards  the  8-annas 
share  of  Buloram,  for  only  three  villages  out 
of  the  four  standing  in  the  name  of  Mokoond. 
It  appears  that  one  of  these  four  villages 
was  originally  in  the  name  of  some  member 
of  the  joint  family,  and  had  been  afterwards 
transferred  in  the  name  of  Mokoond  by  a 
conveyance ;  and  a  share  of  it  being  alleged 
by  Buloram  to  have  been  in  his  possession 
until  he  was  dispossessed,  he  had  sued  for 
bis  8-annas  share  of  this  village,  and  reco- 
vered a  decree  for  it. 

When  Becharam's  sons  sued,  they  treated 
all  the  four  villages  as  of  one  class. 

The  present  plaintiff  also  sued  for  his 
double  share  out  of  the  property  standing  in 
Becharam's  name»  and  which  his  sons  now 
claim  to  be  his  self-acquisiiion.  Though  a 
share  of  these  prc^erties  was  not  chumed 
by  Buloram,  yet  they  were  virtually  decided 
by  the  decisions  passed  in  the  case  erf 
Buloram  and  of  Becbaram's  sons  to  be  joint 
property,  and  not  any  exclusive  acquisidoo 
of  Becharam.  • 

The  Zillah  Judge,  in  his  present  decision, 
recites  that  Buloram  had  claimed  also  lands 
standing  in  the  name  of  Becharam.  It  is 
admitted  that  he  did  not  sue  for  the  share  - 
of  the  four  villages  standing  in  the  name  of 
Becharam  now  in  dispute,  but  it  was  not 
shown  to  us  that,  among  the  property  sued 
for  by  Bnlpram,  any  was  standing  in  the 
name  of  Becharam. 

As  far  as  plaintiff's  own  rights  are  con- 
cerned, we  see  no  reason  why  he  should 
not  obtain  a  decree  to  the  extent  of  his  one- 
fourth  share. 

The  defendants.  Ram  Doolal  and  Ram 
Gopal,  cannot  repadiate  the  effect  of  the 
former  decisions  pronounced  in  their  pre- 
sence; and.  if  those  decisions  did  not  bind 
any  other  property  than  the  lands  then  in 
dispute,  it  is  clear  they  have  not  succeeded 
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is  this  case  to  establish  that,  out  of  the  pro- 
perties now  in  dispute,  those  stand  in  j^  in 
the  name  of  their  father  were  his  self-ac- 
qnisitions. 

Moreover,  we  hold  that  Section  2  of  Ad 
VIII.  of  1859  does  not  bar  this  portion  of 
the  plaiiKiff's  claim. 

The  sons  of  Becharam  had  claimed  the  pro- 
perty standing  in  the  name  of  the  son  of  the 
plaintiff  as  property  joint  between  them  and 
the  plaintiff,  excluding  Buloram  from  any 
participation  ;  but  the  decision  of  the  High 
Court  wa»  that  the  property  was  joint. 
The  Court,  it  is  true,  on  finding  that  it  had 
given  a  decree  for  8  annas  of  a  portion  of 
this  property  to  Buioram,  without  his  having 
sved  for  it,  withdrew  the  order  so  passed  in 
favor  of  Buloram,  yet  it  did  not,  by  the  order 
it  passed,  to  the  effect  that  the  sons  of 
fiecharam  should  hold  half,  and  the  present 
plaintiff  the  other  half  of  it,  ever  mean  to 
decide  against  their  former  decree  that  the 
said  property  was  joint  between  the  aforesaid 
parties  and  the  plaintifiF,  but  not  joint  be- 
tween all  these  and  Buloram. 

The  statement  of  the  plaintiff  regarding 
the  property  standing  in  the  name  of  his  son, 
as  recorded  in  his  answer  to  the  plaint  of 
Bttknam's  sons,  cannot,  we  think,  be  a 
bar  to  this  suit,  since  the  High.  Court  has 
decided  that  that  property  is  joint,  and  there 
is  nothing  in  the  answers  of  the  plaintiff 
to  both  the  former  cases,  or  in  the  present 
plamt  as  regards  the  property  standing  in 
the  name  of  Becharam,  which  can  preclude 
him  from  suing  for  £^  share  of  it  in  this  case, 
on  the  ground  of  the  same  being  a  part  of 
the  joint-family  property. 

In  respect  to  the  claim  of  the  plaintiff  as 
heir  of  Buloram,  we  hold  that  the  plaintiff 
is  noc  barred  by  Section  7  of  Act  Vlll.  of 
1859. 

This  claim  of  Buloram  was  based  upon 
this  right  of  action,  that  from  all  that  h<; 
possessed  as  his  share  of  the  ancestral  proper- 
ty alleged  to  be  joint  between  him  and  his 
brother  Gireedhur,  and  generally  standing 
in  the  name  of  the  said  Gireedhur  (the  father 
of  the  present  plaintiff,  Mothoor,  and  his 
brother  Becharam),  he  (Buloram)  was  dis- 
possessed conjointly  by  Mothoor,  the  present 
plaintiff,  and  the  sons  of  Becharam,  on  a 
particular  date  by  a  particular  means,  viz., 
the  effect  of  an  alleged  private  partition, 
which  was  held  to  be  invalid. 

The  property  standing  from  the  time  of 
pttfckase  in  the  name  of  Mokoond,  and  that 
Handing  in  the  name  of  Becharam,  were 
iM^w  admitted  to  be  joint-family  property. 


We  observe  that  Buloram  had  never  obtain* 
ed  possession  of  these,  and  accordingly  he 
was  never  dispossessed  from  them,  though 
he  might  have  been  kept  out  of  possession 
of  his  share  of  them. 

In  order  to  sue  for  these,  Buloram  had  to 
claim  them  from  his  co-sharers  as  joint 
property,  and,  on  being  refused  by  his 
opponents  a  participation  in  them,  he  might 
take  his  cause  of  action  from  the  time  of 
such  a  refusal,  and  then  sue  in  Court  to 
prove  that  these  properties  were  neither 
self-acquired,  nor,  as  regards  only  a  portion, 
joint  between  the  other  co-sharers  besides 
the  said  Buloram,  but  that  they  were  part 
of  the  common  joint-family  property  in 
which  he  was  entitled  to  share.  For  these 
Buloram  must  have  sued  on  his  title  of 
joint  partnership,  and  had  to  disprove  three 
different  claims,  while,  for  those  he  had  sued 
for,  he  really  sued  only  on  his  title  of  pre- 
vious possession,  which  he  had  acquired  as 
a  member  of  the  joint  family. 

When  the  sons  of  Becharam  sued  for  a 
share  of  the  property  held  in  the  name  of 
Mokoond,  Buloram  might  fairly  avoid  com* 
plicating,  if  not  misjoining,  his  own  case, 
by  asking  also  for  a  share  of  that  property ; 
nor  was  he  bound  to  sue  for  it  along  with 
his  former  suit,  as  well  as  to  sue  for  his 
share  of  the  properly  standing  in  the  name 
of  Becharam,  if  his  right  to  these  were  based, 
as  we  think,  upon  different  causes  of  action, 
or  even  if  he  then  believed  that  these  two 
properties  actually  belonged  to  the  persons 
in  whose  names  they  respectively  stood.  It 
cannot  be  said  that,  if  he  did  not  then  sue, 
he  abandoned  his  claim  for  them,  though  it 
was  only  after  his  instituting  his  former 
case  that  these  properties  were  found  and 
pronounced  to  be  a  part  of  the  joint-family 
estate. 

It  appaars  to  us,  then,  on  all  the  facts  of 
this  case,  that  it  is  not  one  to  which  Sec^on 
7,  Ad  VIII.  of  1859,  should  be  applied. 
In  the  present  suit,  in  order  to  decide  the 
plaintiff's  claim,  it  is  true  it  will  be  necessary 
to  decide  the  same  questions  of  fact  regard- 
ing rights  arising  from  a  joint  partnership, 
as  was  found  necessary  in  the  former  case 
of  Buloram.  It  cannot  be  said  that  Bulo- 
ram's  former  suit,  on  his  ground  of  dispos- 
session, could  not  have  been  decided  without 
any  reference  to  the  title  under  which  he 
alleged  to  have  held  possession  which  he 
complained  he  had  lost,  as  the  Court  decid- 
ing it  might  have  confined  itself  to  the 
enquiry  of  the  fact  whether  he  had  peacefully 
bekl  potsessloii  or  aot ;  and  tbepfoaf  ol  thia 
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fact  of  that  possession    would    have   been 
quit^  sufficient  to  shew,  primd/cuie,  that  the 
title  under  which  he  so  held  before  was  of 
joint   partnership  rights.     Buloram's  claim 
for  the  two  items  now  in  dispute  would  not, 
if  it  had  been  brought  before,  together  with 
his  former  suit,  have  rested  on  the  ground 
of  possession  and  dispossession,  and  could 
not  have  been  decided  without  looking  to 
the   alleged   right  under  which    possession 
may  have  been    withheld    from    him.     As 
regards  these   properties,   the   issue    would 
have  been  whether  the  properties  in  dispute 
were  or  were  not  the  exclusive  properties  of 
those    in    whose    names    they    respectively 
stood,  or  joint  between  only  some  of  the 
members  of  the  family,  or  joint  in  respect  to 
all.     No  such   issues  were   required  to  be 
tried  in  Buloram's  former  case,  and  it  was 
no  fault  of  his  that  his  case  was  tried  with 
that  of  Becharam's  sons,  in  which  two  of 
these  issues  arose,  for  one  out  of  the  two 
items  of  properties  now  in  dispute — that  is, 
that  property  which  stood  in  the  name  of 
Mokoond.     Further,   it  is   no  fault  of  the 
present    plaintiff   or   Buloram,   and   conse- 
quently no  reason  for  applying   Section  7, 
if  Buloram's  case,  owing  to  the  defendants 
in  it  denying  his  right  of  joint  partnership, 
was  tried  upon  the  general  grounds  of  such 
proprietorship. 

Section  7  of  Act  VIII.  of  1859  requires 
that,  if  all  rights  arising  out  of  the  same 
cause  of  action  are  not  sued  for  together, 
the  portion  abandoned  cannot  be  separately 
sued  for  afterwards,  but  does  not  enact 
similar  penalty  for  all  rights  under  the  same 
or  similar  titles,  the  right  to  sue  for  which 
may  arise  under  different  dates  and  causes  of 
action^  and  the  defendants  as  to  which 
different  properties  may  be  either  only  one 
party  or  different  parties  altogether. 

It  is  to  be  observed,  moreover,  th^  for  the 
property  for  which  Buloram  was  then  suing 
his  action  was  joint  against  the  present 
plaintiff  and  Becharam*s  sons,  while  his 
right  of  action  for  these  two  items  now 
claimed  could  only  be  against  Becharam's 
sons  for  one  item  of  property,  and  against 
the  son  of  the  present  plaintiff  for  the 
other,  but  for  both  of  which  these  two  sets 
of  defendants  could  in  no  way  jointly  or  on 
like  grounds  be  answerable.  A  good  cri- 
terion for  finding  whether  the  action  brought 
by  Buloram  and  the  present  claim  through 
him  are  both  founded  on  the  same  cause 
of  action  is  to  see  if  any  plea  of  limitation 
was  required  to  be  counted  for  the  claim 
of  propeHiei^  aned  for  and  those  not  sued 


for  by  Buloram  from  any  one  particular 
day  or  from  different  dates,  for  each  item 
according  to  the  respective  dates  of  each 
separate  cause  of  action. 

Two  cases  have,  however,  been  cited 
against,  and  one  only  for,  the  plaintiff.  The 
case  of  Shum-soonessa  vs,  Buzzul  ^uheem, 
No.  256  of  1862,  dated  the  13th  February* 
1863,  reported  in  page  286  of  Marshalls 
Reports,  supports  our  view.  The  real  prin- 
ciple decided  by  the  Court  in  that  case  is  that 
the  second  action  for  restoration  of  a  Com- 
pany's paper  entrusted  to  her  husl^nd  by  the 
plaintiff  on  a  different  date  from  those  on 
which  she  had  made  over  other  Company's 
papers  for  which  she  had  sued  before  and  ob- 
tained a  decree,  was  not  barred  by  the  institu- 
tion of  the  first  case,  though  the  plaintiff,  it  is 
clear,  had  a  knowledge  of  the  existence  of  this 
paper  before  she  brought  her  first  action,  and 
the  Court  adds :  ''  Nor  do  we  think  that,  under 
''  the  circumstances  of  the  case,  plaintiff  may 
''  not  fairly  plead  that  she  has  a  distinct  and 
"separate  cause  of  action  for  the  recovery 
"of  this  piece  of  paper  made  over  to  the 
"  defendant  on  a  particular  date." 

It  is  true  that  the  Judges  state:   "That  the 
"  plaintiff  could  not  have  been  actuated  by 
"  any  fraudulent  or  dishonest  motive  in  omit- 
"ting  this  portion  of  her  claim  from  her 
"  former  suit,"  but  she  might  still  have  been 
debarred  from  suing  in  the  second  case  if 
the  law  prevented    any    such    case    being 
brought.     When,    again,   at    the    end,    the 
Judges  record  "that,   considering  that  the 
"  action  is  founded  on  the  alleged  fraudulent 
"  misappropriation  by  the  defendant  of  the 
"  property  given  to  him  in  trust,  we  think 
"  it  extremely  desirable  that  the  case  should 
"go  to  trial  on  its  merits,"  they  did   not 
mean  to  say  that  the  subsequent  action  is 
not  barred  by  the  former  suit,  because  the 
subsequent  suit  is  brought  on  an  allegation  of 
fraud,  because,  if  the  subsequent  action  was 
barred  under  the  law,  no  allegation  of  fraud 
could  protect  the  plaintiff.     There  can   be 
no  doubt  regarding  what  the  Judges  meant 
on   this  point,   because,   immediately    after 
the  passage  quoted  above,  they  add:  "If  the 
law  allows  this  as  we  hold  it  to  do."    The 
subsequent  case  would  therefore  have  been 
allowed  even  if  the  right  of  action  had  not 
been  based  on  an  allegation  of  fraud,  for 
if  the  law  allowed  this  second  case  to  be 
instituted,  because  of  its  having  a  different 
cause  of  action  from  that  or  those  in  the 
former  case,  the  case  would  proceed  upon 
that  sanction  of  the  law,  and  not  upon  anj 
allegation  of  fraud  of  the  defendant.    In  the 


i866.J 


>Civtl 


THE  WEEKLY  REPORTER. 


Rulings. 


185 


special  appeal  No.  2431  of  1864,  dated  2nd 
February  1865,  reported  in  page  148  of 
the  Civil  Rulings  of  Vol.  II.,  Sutherland's 
Weekly  Reporter,  it  is  clear  that  the  de- 
I  fence  of  the  defendant,  who  was  in  special 
appeal  for  want  of  legal  authority  of  the 
High  Ct)urt  to  find  facts  considered  to  be 
'  one  and  the  same  defendant  in  both  the 
cases,  was  one  and  the  same  in  both  the 
suits,  and  so  there  was  not  any  ground  to 
plead  in  this  subsequent  case,  what  is 
pleaded  in  the  present  suit,  that  the  defend- 
ants in  the  subsequent  suit  are  different 
from  the  defendants  in  the  former  case. 
The  same  remarks  apply  to  case  No.  2 1  of 
1865,  dated  16th  May  1865,  reported  in  page 
25  of  the  Civil  Rulings  of  Vol.  III.  of  Suther- 
land's Weekly  Reporter. 

Neither  in  the  former  case,   nor  in  the 
present  case,  any  limitation  is  pleaded. 

In  fact,  the  real  cause  of  action  for  these 
•  two  items  of  properties  now  in  dispute  to 
the  said  Buloram  or  any  person  claiming 
I  through  him  may  not  improperly  be  said 
\  to  arise  on  it  being  decided  in  the  former 
I-  suits  that  all  the  properties  standing  in  the 
name  of  Mukoond  (the  son  of  the  present 
piaintijBE)  and  in  the  name  of  Becharam 
were  part  of  the  joint  estate  of  the  family, 
and  not  the  exclusive  property  of  those  in 
whose  names  they  stood.  Even  if  it  be  sup- 
posed that  the  decisions  in  the  former  cases 
could  not  affect  the  property  standing  in 
the  name  of  Becharam,  this  would  be  no 
ground  for  applying  Section  7  to  the  pre- 
sent claim  for  this  property,  though  it 
would  shew  that,  even  for  the  two  items 
now  in  dispute,  there  were  separate  causes 
of  action,  and  that,  whether  separate  or  one 
in  every  case,  a  cause  quite  different  from 
that  which  Buloram  had  for  the  properties 
he  had  sued  for,  sind  that  it  is  necessary 
in  this  case  to  try  de  novo,  whether  the 
property  standing  in  the  name  of  Becha- 
nun  was  joint  property  common  to  the 
family,  like  the  property  standing  in  the 
name  of  Mukoond. . 

It  is  clear  that  in  this  case  the  sons  of 
Becharam  have  failed  to  prove  that  the 
property  standing  in  the  name  of  their 
father  was  his  self -acquisition. 

On  a  full  consideration  of  all  the  facts 
of  the  case,  and  after  hearing  at  length  the 
teguments  of  Counsel  on  t>oth  sides,  we 
cannot  come  to  the  same  conclusion  as  the 
Judge  has  done. 


We  would  therefore  decree  with  costs 
of  all  the  Courts  the  entire  claim  of  the 
plaintiff,  both  for  his  own  share  as  well 
as  for  his  rights  as  heir  to  Buloram.  No 
costs  are  to  be  allowed  to  the  plaintiff  for  that 
portion  of  the  property  which  was  decreed 
below,  and  against  which  no  objection  was 
taken  before  us  by  the  defendants,  respond- 
ents. 


The  29th  March  1866. 

Present  : 

The  Hon'ble  H.  V.  Bay  ley  and  Shumbhoo- 
naih  Pundit,  Judges, 

Onus  proband! — Collection  of-  rent  direct  from 
tenant  in  possession— Admission  .or  rejection 
of  documents. 

Case  No.  2194  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Mr,  H,  S.  Thompsony  Principal  Sudder 
Ameen  of  Bcuker gunge ^  dated  the  i^th 
May  i86^y  reversing  a  decision  pctssed 
by  Moulvie  Sumeerooddeen  Ahmed  Khan, 
Moonsiff  of  that  District,  dated  the  igth 
September  1864. 

Raj  Chunder  Roy  Chowdhry  and  others 
(Plaintiffs),  Appellants, 

versus 

Shaikh  Abbas  and  others  (Defendants), 
Respondents, 

Baboo  Romesh  Chunder  Mitter  for 
Appellants. 

Baboos   Chunder  Madhub   Ghose  and  Shib 
Chunder  Mojoomdar  for  Respondents. 

Whether  a  defendant  admits  the  existence  of  the 
superior  tenure  of  a  plaintiff  over  the  whole  or  only 
a  part  of  the  under-tenure  under  which  the'^defendant 

g 


i86 


Civil 


THB  WBSKLY  RSPORTKR. 


RnJing^. 


[V01.V. 


pleads  to  hold  under  the  tenure  of  the  plaintiff^  and 
whether  the  defendant  pleads  the  existence  over  a  part 
of  his  own  under-tenure  of  tenures  independent  of  the 
plaintiff's  under-tenure,  but  within  the  same  talook  in 
which  the  tenure  of  the  plaintiff  is  situated,  the  onus 
\&  on  the  defendant  to  prove  that  he  has  collected  rent 
direct  from  the  ryot  in  possession. 

A  Civil  Court  is  not  bound  to  admit  or  reject  docu- 
ments,  because  they  have  been  admitted  or  rejected  by 
a  Revenue  Court, 

In  *  this  case,  whether  the  defendants 
admit  the  existence  of  the  superior  tenure  of 
the  plaintiff  as  extending  over  the  entire 
portion  of  the  last  under-tenure  pleaded  by 
the  defendants,  as  is  stated  before  us  by  the 
special  appellant,  or  only  admit  its  existence 
over  a  portion  of  it,  as  is  pleaded  by  the 
respondent,  it  is  clear  that,  in  either  case, 
the  onus  is  upon  the  defendants.  The  Lower 
Appellate  Court  has,  however,  put  it  upon 
the  plaintiff,  special  appellant,  with  regard 
to  the  proof  of  the  existence  of  this  last 
nnder-tenure,  as  well  as  other  tenures  plead- 
ed by  the  defendant,  above  as  well  as  below 
the  under-tenures  of  the  plaintiff.  If  the 
defendants  have  any  such  tenures,  quite 
unconnected  with  the  tenure  of  the  special 
appellant,  but  lying  within  the  same  talook 
within  which  the  plaintiff's  tenure  is  ad- 
mittedly existing,  and  which  gives  to  the 
defendants,  as  holders  of  the  last  tenure  of 
the  claim,  a  right  to  collect  rent  direct  from 
'  Jan  Mahomed,  the  tenant  in  actual  posses- 
sion of  the  lands  in  dispute,  the  onus  to 
prove  its  existence  is  equally  upon  the 
defendants,  as  it  is  not  within  the  power 
of  the  plaintiff  to  prove  a  negative  regarding 
their  existence,  and  the  disproof  of  the  fact 
will  not  prejudice  anybody  but  the  defend- 
ants. 

Further,  it  is  clear  that  the  Low^r  Appel- 
late Court  has  received  certain  documents 
on  behalf  of  the  defendants,  simply  on  the 
ground  of  these  having  been  proved  and 
admitted  by  the  Revenue  Court  in  the  Aft 
X.  case,  to  set  aside  which  this  action  is 
brought  in  the  Civil  Court  by  the  plaintiff, 
special  appellant. 

The  Lower  Appellate  Court  should  receive 
and  weigh  all  evidence  produced  before  it 
by  both  the  parties  in  this  case,  not  simply 
by  looking,  as  it  has  done,  to  the  admission 
or  rejection  of  them  by  the  Revenue  Courts ; 
.  nor  should  it  consider  any  document  ad- 
missible and  proved,  until  it  is  duly  estab- 
lished b^foi'e  it.     In  like  manner,  it  is  no| 


required  to  reject  any  document  of  any  party 
simply  upon  the  ground  that  it  was  rejected 
by  the  Revenue  Court. 

As  we  apprehend  that  justice  has  miscar- 
ried in  this  case,  we  remand  it  to  the  Lower 
Appellate  Court  for  re-trial,  with  reference 
to  the  above  remarks.  * 

The  Lower  Court  of  appeal  should  also ' 
distinctly  find,  and  record  its  reasons  foi:  the 
finding,  whether  the  plaintifiE  has  succeeded 
or  failed  in  proving  his  statement  that  he 
has  all  along  held  possession  of  the  lands 
in  dispute,  by  collecting  direct*  from  Jan 
Mahomed  and  other  ryots,  if  there  ftre  any 
besides  the  former. 


The  29th  March  1866. 

Pnsmi  : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

Partition  (by  one  iihar ehoMer). 

Case  No.  2843  of  1865. 

Special  Appeal  /rem  a  decision  poind  by 
the  Judge  of  Tirhoot,  dated  the  2iit  June 
iS6j,  reversing  a  decision  passed  by  iht 
Moonsiff  of  that  District,  dated  tlu  M^h 
April  1864, 

Bujrungee  Lai  (Plaintiff),  Appellant, 

versus 

Syud  Velaet  Hossein  Khan  and  others 
(Defendants),  Respondents, 

Baboo  Anund  Gopal  Paleet  for  Appellant. 

Baboo  Kishen  Kishore  Ghose  for  Govern- 
ment, Respondent. 

Where  an  estate  is  not  held  in  joint  tenancy^  but  ia 
separate  possession,  a  butwarah  of  the  whole  estate  for 
the  purpose  of  apportioning  land  in  proportion  to  th^ 
jumma  of  the  shareholders  who  had  sev^ally  entereil 
into  engagrements  with  Government  for  their  respective 
portions  of  revenue,  cannot  be  insisted  upon  by  one  of 
the  proprietors  under  Section  30,  Regulation  XIX.,  1S14. 

This  is  rather  an  intricate  case^  in  whidi 
the  appellant's  suit  for  partition  has  been 
dismissed.  The  law  on  the  subject  seems 
to  bear  very  hardly  on  persons  in  the  posi- 
tion of  the  appellant ;  but,  following  various 
decisions  of  the  late  Sudder  Court,  which 
we  are  not  prepared  to  declare  to  be  wrong, 
we  dismiss  this  appeal  with  costs.  The 
cases  specially  referred  to  are  to  be  found 
in  the  Sudder  Court's  Reports  for  1855,  page 
264  ;  for  1857,  page  1277;  and  for  1^59  at 
page  1376.. 
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The  29lh  March  1866. 

Present : 

TheHon'ble  H.  V.  Bayley  and  Shurabhoonath 
Pundit,  yudges. 

Joint  property— Suit  by  purchnser  from  one  of 
several  sliareholders. 

Case  No.  2140  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Moulvee  Nazirooddeen  Mahomed  Khan  Ba- 
hadoor.  Principal  Sudder  Ameen  of  Hoogh- 

.  ly,  doled  the  loth  May  186^,  reversing  a 
decision  passed  by  Baboo  Jadub  Chunder 
Deb,  Moonsiff  of  Sulkea^  dated  the  20th 
June  1S64, 

Maknoo  Jan  fiibee  and  others  (Defendants), 

Appellants^ 

versus 

Gholam  Ruhman  Mollah  and  others 
(Plaintiffs),  Respondents, 

Baboo  Gopeenath  Mookerjee  for  Appellants. 

Baboo  Tarucknath  Sein  for  Respondents. 

Suit  by  purchaser  from  one  of  several  shareholders  of 
a  joint  property  for  the  proper  share  of  his  vendor.  The 
ddfeodant  having  claimed  the  whole  of  the  joint  proper- 
ty as  that  of  his  vendor  by  a  private  partition,  and  hav- 
ing failed  to  prove  that  partition,  the  Lower  Court  was 
rigdt  in  decreeing  joint  possession  to  the  plaintiff,  and 
dfeciariTig  that  the  oefendant,  who  at  the  best  mav  have 
purchased  his  vendor's  share,  had  nothing  to  oo  with 
the  property  decreed  to  the  plaintiff. 

The  special  appellant  pleads  that  the 
plaintiff  had  no  right  to  sue  for  any  speci- 
fic lands,  when  there  was  no  butwarah  be- 
tween the  vendor  of  the  plaintiff  and  his 
other  co-sharers,  and  that  the  Court  below  is 
not  right  in  stating  that  he,  the  special  appel- 
lant, had  no  rights  in  the  lands  in  dispute. 

The  plaintiff  is  a  purchaser  from  a  certain 
shareholder  of  a  joint  property,  and  sued  as 
such  for  the  proper  share  of  his  vendor  in 
that  property.  The  possession  of  his  vendor 
being  joint,  he  sued  for  a  joint  possession, 
hut,  for  ihe  sake  of  valuing  the  case,  repre- 
sented in  his  plaint  that  his  suit  was  for 
that  quantity  of  lands  which  by  a  division 
of  it  between  all  the  shareholders  would 
fall  to  his  share. 

The  decree,  as  given,  is  only  for  such  a 
joint  possession. 

The  special  appellant  opposed  the  claim 
of  the  plaintiff,  on  the  ground  that  he  had 
purchased  the  whole  of  the  property,  of 
which  a  share  was  claimed  by  the  plaintiff, 
alleging  that  his  (the  defendant's)  vendor 
bad,  by  a  private  partition,  obtained  that 
whole  as  a  part  of  his  share. 

This  private  partition  was  not  proved. 

Vol.  V. 


The  purchase  of  the  special  appellant  being 
thus  of  the  entire  property,  and  he  having 
claimed  it  as  that  of  his  vendor  by  a  private 
partition,  which  was  disallowed,  it  was  not 
wrong  for  the  Lower  Appellate  Court  to  state 
that  he,  the  defendant,  special  appellant,  had 
nothing  to  do  with  the  property  in  dispute. 

The  share  claimed  by  the  plaintiff  being 
of  one  shareholder  out  of  several  joint-share- 
holders, even  if  the  defendant,  special  appel- 
lant, can  be  supposed  to  have  purchased  at 
least  a  right  to  the  joint  possession  of  the 
share  of  his  vendor  in  the  property,  the  whole 
of  which  he  had  wrongly  claimed,  the  share  of 
the  defendant  must  necessarily  be  quite  sepa- 
rate from  that  purchased  by  the  plaintiff,  and 
decreed  to  him  as  belonging  to  his  vendor. 

We  see  no  reason  to  allow  the  special  ap- 
peal, and  reject  it  with  costs. 


The  30th  March  i866. 

^         Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Interest— Sale  of  judgment-debtor's  property  in 
furtherance  of  irregular  order. 

Case  No.  2588  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Officiating  Judge  of  Bhaugulpore,  dated 
the  2'jth  July  iS6^,  modi/^ing  a  decision 
pvssed  by  the  Principal  Sudder  Ameen  of 
that  District,  dated  the  i^th  December 
1862. 

Shaikh  Oazutool  Huq(one  of  the  Defendants), 

Appellant, 

versus 

Phoolun  and  others  (Plaintiffs),  Respondents, 

Mr.  R.  &  Twidale  and  Baboo  Kishen  Succa 
Mookerjee  for  Appellant. 

Messrs.  R.  T,  Allan  and  C.  Gregory  and 
Baboo  Unnoda  Pershad  Banerjee  for  Re- 
spondents. 

Want  of  notice  to  a  judgment-debtor  is  an  irregu- 
larity in  an  order  granting  interest  to  the  decree-holder, 
whicn  vitiates  all  the  processes  issuefl  for  the  sale  of 
the  debtor's  property  in  furtherance  of  an  order  so  irre- 
prularly  passed,  however  regularly  the  processes  may 
nave  been  issued,  and  not  withstand!  ncr  that  knowledge 
of  the  intended  sale  may  have  been  brought  home  to 
the  debtor  by  their  means. 

A  DECREE  was  obtained  by  a  certain  par- 
ty against  the  plaintiff  in  this  case  on  the 
22nd  May  1849.  Execution  was  taken  out 
on  the  14th  January  1853,  and  ;ert/in  pro- 
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perty  was  attached  on  the  7ih  August  of  the 
same  year,  and  the  day  of  sale  was  fixed  by 
proclamation  for  the  5th  December.  Before 
the  sale,  the  judgment-debtor  paying  in  prin- 
cipal and  interest,  the  Sudder  Ameen  on  the 
3rd  of  December  directed  the  interest  to  be 
returned,  the  creditor,  through  his  negligence 
in  taking  out  execution,  not  being  entitled  in 
his  opinion  to  receive  it. 

The  decree-holder  appealed  to  the. Judge 
against  the  order  refusing  to  him  interest,  and 
on  the  23rd  March  1854,  the  Judge,  without 
calling  on  the  other  party  to  appear,  declared 
the  decree-holder  entitled  to  interest,  and  re- 
manded the  case  to  the  Sudder  Ameen  to 
calculate  the  amount  due.  It  is  well  here  to 
remark  that,  whilst  the  appeal  was  pending, 
and  five  days  before  the  passing  of  the  Judge's 
order,  viz.,  on  the  18th  March,  the  words 
"struck  off"  as  regards  this  case  iippear  in 
the  register  book  of  cases  pending  in  execu- 
tion, with  the  signature  of  the  Sudder  Ameen 
annexed.  ♦ 

On  the  15th  April  1854,  the  decree-holder 
applied  for  execution,  and  on  the  19th  April 
no  fresh  attachment  having  been  taken  out, 
a  proclamation  was  issued,  fixing  the  3rd 
July  as  the  day  of  sale.  The  property  was 
then  sold  to  realize  the  interest  210  rupees, 
and  was  purchased  by  the  defendant  in  the 
present  suit  for  Rupees  1,320. 

On  the  22nd  July  1854,  the  present  plaint- 
iff, the  judgment- debtor,  petitioned  the 
Sudder  Ameen,  urging  that  he  had  no  notice 
of  the  sale ;  he  deposited  the  interest,  and 
prayed  that  the  sale  might  be  set  aside.  The 
interest  was  taken  conditionally,  and  on  4th 
May  1855,  the  Principal  Sudder  Ameen  be- 
fore whom  the  matter  then  came  (the  Sudder 
Ameen's  Office  having  been  intermediately 
abolished)  set  the  sale  aside,  and  on  appeal 
to  the  Judge,  his  order  was  confirmed.  In 
special  appeal  to  the  late  Sudder  Court,  this 
order  was  reversed  on  the  16th  April  1857, 
the  Court  being  of  opinion  that  the  case 
had  not  been  struck  off,  and  the  matter  was 
remanded  to  the  Lower  Court.  On  the  2nd 
June  1858,  after  remand,  the  Principal 
Sudder  Ameen  reversed  the  sale  on  the 
ground  that  no  notice  of  the  sale  had  been 
posted  in  the  village.  On  appeal  the  Judge 
on  the  5lh  August  1858  reversed  that  order 
and  upheld  the  sale,  an  order  which,  in  special 
appeal,  was  confirmed  by  the  late  Sudder 
Court  on  the  30th  December  1858. 

Plaintiff  then  brought  the  present  suit  to 
set  aside  the  sale,  and  the  Judge  has  given 
him  a  decree.  The  Judge  is  of  opinion  that 
the  original'  execution-case  had  been  struck 


off  by  the  Principal  Sudder  Ameen  ;  that  it 
consequently  was  necessary,  on  bringing  it 
again  on  the  file,  to  issue  a  new  attachment ; 
that,  as  this  new  attachment  had  not  been 
issued,  the  sale,  whether  proclamation  had 
been  issued  or  not,  was  bad,  and  must,  there- 
fore, be  reversed.  He  decreed,  thertfore,  the 
reversal  of  the  sale  of  the  property,  posses-' 
sion  of  which  the  purchaser  had  not  acquir- 
ed, and  he  declared  the  purchaser  entitled  to 
a  refund  of  his  purchase- money  wiih  interest 
from  the  plaintiff. 

Defendant  now  appeals  specially,  urging 
that  the  Judge  is  in  error  in  holding  that  a 
new  attachment  was  necessary ;  that  ibe 
Courts  have  repeatedly  held  that,  on  reviving 
execution,  if  the  previous  attachment  has 
not  explicitly  been  removed,  no  new  attach- 
ment is  necessarv ;  that  the  order  of  the 
Sudder  Ameen  in  his  register  book  striking 
the  case  off  the  file.,  after  an  appeal  against 
his  order  had  been  preferred  to  the  Judge, 
was  a  nullity,  and  the  execution- case  was  all 
along  alive,  and  the  attachment  continuing; 
that  moreover  the  proclamation  of  sale  is  the 
essential  process,  and  the  Judge  does  not 
find  that  this  was  irregularly  issued ;  that 
consequently  the  sale  should  be  confirmed  ;or 
in  case  the  Court  is  of  opinion  that  the  finding 
of  the  Judge  is  not  sufficiently  distinct  for 
his  finding  as  to  the  legality  of  proclamation 
of  sale,  it  should  remand  the  case  to  the 
Judge  for  a  clear  finding  on  this  point. 

We  have  heard  the  pleaders  on  both  sidei? 
at  great  length,  and,  after  giving  every  atten- 
tion to  what  has  been  urged  before  us,  we 
think  that  it  would  be  difficult  to  support 
the  Judge's  decision  on  the  ground  on 
which  it  has  been  based  by  him ;  but  on 
other  legal  grounds  that  judgment*  is  main- 
tainable, and  it  in  every  way  does  justice 
between  the  parties. 

The  Judge,  in  the  execution-case,  heard  the 
appeal  from  the  order  of  the  Sudder  Ameen. 
refusing  the  decree-holder  interest  without 
serving  notice  on  the  other,  as  he  was  legally 
empowered  to  do  under  Clause  2,  Section  t 
of  Regulation  IX.  of  183 1,  made  applicable 
to  his  Court  by  Ad  VII.  of  1839,  if  he  con- 
sidered the  order  so  manifestly  unjust  and 
contrary  to  the  practice  of  the  Court  a^ 
clearly  to  require  revision ;  but  on  the  case 
being  remanded  to  the  Sudder  Ameen,  it  wai 
incumbent  on  him  to  give  notice  to  the  other 
party  before  finally  adjusting  the  interest, 
and  to  have  given  him  thereby  an  oppor- 
tunity of  paying  the  same  into  Court.  In- 
stead of  so  acting,  the  Suddei  Ameen  passed 
the  final  order  in  the  absence  of  the  judg- 
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ment-debtor,  and  the  proclamation  of  sale 
was  issued  in  furtherance  of  an  order  so  irre- 
gularly passed,  and  to  realize  a  sum  of  the 
demand  of  which  the  debtor  had  no  know- 
ledge before  the  issue  of  the  processes  for  sale. 
This  irregularity  in  the  original  order  vitiates, 
we  think,  all  the  processes  issued  with  a 
view  to  brinj;  the  property  for  sale,  however 
regularly  ihey  may  have  been  issued,  and 
notwithstanding  that  knowledge  of.  the  in- 
tended sale  may  have  been  brought  home  to 
the  debtors  bv  iheir  means.  The  afnount 
due  to  realftse  which  the  sale  is  to  be  made  is 
one  of  the  particulars  required  to  be  given  in 
the  proclamation  of  sale  by  Clause  2,  Section 
3,  Regulation  VII.  of  1825^  and  ii  is  equally 
necessary  that  the  amount  due  should  be 
known  to  the  debtor  before  the  issue  of  the 
proclamation,  so  that  he  may  have  an  oppor- 
tunity of  paying  the  sum,  as,  considering  the 
previous  conduct  of  the  debtor,  it  is  pre- 
sumable he  would  have  acted  in  the  present 
case,  before  his  property  is  advertised. 
Under  this  view  we  see  no  ground  for  inter- 
fering with  the  decision  of  the  Judge,  but 
reject  this  special  appeal  with  costs. 


The  31st  January  1866. 
Present  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 

Suit  for  Timber — Tainzas — Equitable  lien. 

Case  No.  266  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
Mr.  J.  Pat  Kennedy^  Recorder  of  Moul- 
mei'n,  dated  the  $th  May  186^. 

Ko  Kywetnee  and  others  (Plaintiffs), 
Appellants^ 

versus 

Ko  Koung  Bane  (Defendant),  Respondent, 

Mr.  R.  V.  Doyne  for  Appellants. 

Mr,  W,  Marshall  for  Respondent. 

Suit  laid  at  Rs.  5,950. 

Suit  for  value  of  tir»\ber  from  an  alleged  fraudulent 
(Mirchaser,  with  full  knowledge  of  plaintiff's  Hen  on  the  I 
fcmbcr  under  certain   Tainzas  or  Revenue  certificalts  ' 
granted  bv  the  Conservator  of  Forests  to  the  owners  of 
timber.    Hki.d   that,    thoug-h   the    Tainzas   were  un- 
endorsed, and  therefore,  by  the  cu«»toni  of  the  country,  , 
aw  not  entitle  the  holder  to  sell  the   property   they 
tll>resented,  they  still  were  a  lien  which  prevented  the 


owner  from  parting*  with  jt  to  third  parties,  except  on 
the  understanding*  that  it  was  so  burthened ;  and  that 
consequently  the  defendant's  purchase  was  burthened 
with  plaintiff's  previous  lien,  and  mig'ht  be  broug'ht  to 
sale  for  the  same. 

This  was  a  suit  to  recover  Rs.  5,950,  the 
selling  price  of  170  logs  of  timber  alleged 
to  have  been  niongaged  to  the  plaintiffs  and 
in  their  possession. 

It  appears  from  the  record  (and  the  fact 
is  not  denied  by  those  interested)  that  the 
plaintiffs  advanced  Rs.  4,000  to  Shway  Att, 
Mah  Bwah,  Shway  Lah,  and  Shway  Thoo, 
on  a  bond  under  which  a  lien  was  given  on 
400  logs  of  timber. 

Some  months  after,  170  logs  were,  ac- 
cording to  the  plaintiffs'  .statement,  made 
over  to  them  by  the  debtors,  they  receiving  in 
the  first  instance  the  **^Tainzas  "  or  Revenue 
certificates  granted  by  the  Conservator  of 
Forests,  and  afterwards  the  logs  themselves. 

We  may  mention  here,  as  the  fact  does 
not  appear  clearly  on  the  proceedings,  that 
these  *•  Tainzas"  or  certificates  are  granted 
to  the  owners  of  timber  when  their  logs 
float  down  the  river  from  the  great  inland 
forests  to  a  place  within  a  few  miles  of  Moul- 
mein,  named  Kodoe.  They  are  then  num- 
bered and  identified  according  to  the  dis- 
tinctive marks  used  by  each  timber  dealer 
and  impressed  on  each  separate  log,  and  cer- 
tificates are  granted  by  the  Assistant  Conser- 
vator of  Forests  stationed  at  Kodoe  for  the 
purpose,  by  which  the  Government  export- 
duty  on  each  log  is  ascertained  and  levied. 
No  timber  is  allowed  to  pass  down  the  river  to 
Moulmein  until  these  *'  Tainzas "  are  pro- 
perly made  out,,and  the  documents  themselves 
are  then  transferable  by  endorsement,  and 
become,  by  the  custom  of  the  district,  repre- 
sentatives of  the  limber ;  so  that  a  merchant 
holding  an  endorsed  ^'  Tainza"  is'considered 
the  owner  of  the  timber  mentioned  in  it. 

The  plaintiffs  go  on  to  say  that,  wishing 
to  get  the  *•  Tainzas''  endorsed,  they  took 
them  to  the  borrowers,  and  that  a  dispute 
ensued  regarding  their  restoration,  the  end 
of  which  was  that  the  certificates  were  torn 
in  halves  in  the  scuffle.  The  torn  halves 
which  the  plaintiffs  carried  oft  are  filed  with 
the  record. 

Plaintiffs  then  sued  on  their  bond  and 
got  a  decree,  apparently  on  confession  of 
judgment.  In  execuiion,  they  attached  the 
170  logs  for  which  they  had  originally  got 
the  certificates,  and  endeavoured  to  bring* 
them  to  sale.  They  were  met,  however,  by 
the  present  defendant  Ko  KoiUng'  Bane,  a 
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timber-dealer  of  Moulmein,  on  the  ground 
that  he  had  bought  the  logs  some  days  previ- 
ous, and  his  objection  was  considered  valid. 
The  plaintiflFs  then  brought  this  suit  to  recover 
the  value  of  the  timber  from  Ko  Koung  Bane, 
.  alleging  that  the  sale  was  a  fraudulent  one 
entered  into  by  the  purchaser  with  a  full 
knowledge  of  the  plaintiffs'  rights  in  the  170 
logs  in  question. 

The  defence  is  that  the  purchase  was  a 
bond  fide  one  for  value,  without  notice. 

The  Lower  Court  found  (i)  that  there  was 
no  mortgage  of  the  timber ;  (2)  that  the 
plaintiffs  never  had  possession  of  the  170 
logs,  and  that  the  *'  Tainzas"  gave  them  no 
special  rights  against  them ;  and  (3)  that, 
although  the  defendant's  conduct  was  suspi- 
cious, there  was  no  sufficient  proof  that  the 
purchase  was  maid  fide  and  with  notice. 

Against  this  decision  the  plaintiffs  appeal, 
urging  that  the  Recorder  has  come  to  a  wrong 
conclusion  on  all  these  points.  We  proceed, 
therefore,  to  consider  the  evidence  seriatim. 

With  regard  to  the  bond,  we  entirely  con- 
cur with  the  learned  Judge  of  the  Court 
below  that  it  is  not  a  mortgage.  It  is  merely 
an  acknowledgment  of  a  loan  of  4,000  Rs., 
with  certain  covenants  for  payment  of  princi- 
pal and  interest  within  a  certain  time.  As 
security  for  this  repayment,  it  gives  the  lend- 
ers an  equitable  lien  on  400  logs  of  timber  ; 
but  it  is  admitted  that  the  170  logs  now  in 
question  were  not  specifically  bound  by  that 
covenant.  Indeed,  there  is  nothing  to  show 
that,  at  the  time  the  bond  was  executed,  the 
borrowers  had  any  timber  at  all  in  their  pos- 
session. The  fair  presumption  is  that  they 
had  not,  as  the  debt  was  incurred  for  the  pur- 
pose of  making  advances  for  timber  in  the 
forests,  and  the  170  logs  were  not  at  Kodoe 
till  some  months  afterwards. 

But,  be  this  as  it  may,  there  is  nothing  in 
the  bond,  standing  by  itself,  that  can  operate 
as  a  mortgage  on  these  particular  timbers, 
and  so  far  we  find  for  the  respondent. 

Then  as  to  the  *'  Tainzas,"  had  they  the 
effect  of  giving  absolute  possession  of  the 
170  logs  to  the  borrowers,  and,  if  not  that, 
did  they  give  any  rights  to  the  parties 
holding  them,  and  operate  as  an  equitable 
lien  on  the  timber  which  they  represented 
until  the  appellants'  claims  were  satisfied } 

The  Judge   below   has  found   as  a  fact 

that  the  "  Tainzas"  were  for  a  time  in  the 

*"  appellants'    possession.     We  think  that  the 

evidence,  although  not  so  clear  as  it  might 

have  bee*  Ifad  the   parties   been   properly 


examined,  is  sufficient  to  prove  more  than 
this,  and  that  the  balance  of  testimony  in- 
clines in  favor  of  the  appellants'  story  that 
the  certificates  were  made  over  to  them  and 
remained  in  their  hands  till  their  interview 
with  the  borrowers,  when  the  woman  Mah 
Bwah  snatched  them  from  Kywetnee.  But, 
granting  that  this  person  had  possession  of 
the  '^  Tainzas/'  and  was  improperly  deprived 
of  them,  we  do  not  think  that  these  docu- 
ments gave  him  any  actual  possession  of  the 
timber.  They  were  unendorsed,  and  there- 
fore, by  the  custom  of  the  country,  the 
holder  could  not  sell  the  property  they  repre- 
sented. They,  in  short,  appear  to  us  to  have 
been  merely  a  security  for  the  original  debt — 
an  equitable  lien  which  prevented  the  owner 
of  the  timber  from  parting  with  it  to  third 
parties,  except .  on  the  understanding  that 
it  was  so  burthened.  Therer  is  no  question 
of  identity  in  this  case.  It  is  clearly  found, 
and  indeed  the  fact  is  not  contested,  that  the 
**  Tainzas"  delivered  over  to  the  plaintiffs 
refer  to  the  170  logs  now  in  suit. 

We  entif-ely  discredit  the  evidence  of  the 
chowkeedar  as  to  the  giving  of  actual  pos- 
session of  the   170  logs  to  Kywetnee,  and 
I  think  that,  at  the  utmost,  the  appellants,  by 
;  having  possession  of  the  unendorsed  "  Tain- 
zas/' only  acquired  the  right  to  follow  the 
170  logs,  on  which  they  had  the  equitable 
lien,  into  the  hands  of  a  third  party. 

We  are  not  called  upon  to  decide  whe- 
ther or  not  this  right  would  have  been  in 
any  way  affected  had  the  third  party  been  an 
innocent  purchaser  for  value,  for,  after  hear- 
ing the  evidence,  we  are  unhesitatingly  of 
opinion  that  the  respondent  is  not  entitled 
to  that  position.  Everything  is  strongly 
against  the  supposition  of  his  bona  fides. 
He  told  two  different  and  utterly  irreconcile- 
able  stories  about  the  way  in  which  the  cer- 
tificates became  torn.  To  the  Assistant  Con- 
servator of  Forests  he  stated,  as  appears 
from  that  official's  order  granting  fresh 
"  Tainzas,'  that  the  appellants  had  torn  the 
papers  in  endeavoring  to  snatch  them  from 
the  hands  of  the  owners,  and  the  evidence  of 
Moung  Quay  Golory  proves  that,  when  the 
appellants'  claim  against  these  identical  170 
logs  was  the  subject  of  conversation  between 
the  borrowers,  Koung  Bane  was  present,  and 
took  part  in  it.  It  is  clear  from  this  that  the 
respondent  was  perfectly  and  from  the  first 
aware  that  the  logs  were  the  subject  of  a 
dispute,  and  that  his  vendor's  title  to  them 
was  at  the  least  not  clear ;  and  this  know^ 
ledge,  coupled  with  the  fact  that  muti- 
lated certificates  only  were  given  to  him  at 
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the  time  of  purchase^  was  sufScient  to  put 
him  upon  further  enquiry.  Add,  more- 
over, to  this  that  the  respondent  is  related  to 
his  vendors,  that  he  bought  the  timber  for 
much  less  than  its  value  (which  is  establish- 
ed by  tl^  fact  of  his  selling  it  at  an  advance 
,  of  8  rupees  per  log,  only  a  few  days  after- 
wards), and  that  the  transaction  took  place 
four  days  only  before  the  institution  of  the 
appellants*  suit;  and  we  think  there  can  be 
no  doubt  that  the  respondent  had  not  only 
constructive  but  actual  notice  of  the  appellants' 
lien  on  th^  timber,  and  risked  the  ulterior 
Gonsiequences  of  his  act  in  his  present  anxie- 
ty to  "  make  a  few  rupees." 

The  learned  Recorder,  although  he  holds 
the  sale  to  have  been  "  a  very  fraudulent 
and  reprehensible  proceeding  to  all  actors  in 
it,"  acquits  the  respondent  of  everything 
but  exceeding  want  of  prudence  and  caution. 
For  the  reasons  above  given,  we  are  unable 
to  take  this  view  of  the  case. 

We  find,  therefore,  on  this  appeal  that, 
although  there  was  no  mortgage  of  the  170 
timbers  in  the  first  instance,  the  possession 
of  the  "Tainzas"  representing  them  subse- 
qoently  gave  the  appellants,  who  are  proved 
to  have  held  them  an  equitable  lien  on  the 
170  logs  purchased  by  the  respondent,  and 
thai  the  respondent,  when  he  bought  them,  was 
not  an  innocent  purchaser,  but  had  actual 
knowledge  that  they  were  so  burthened. 

We,  therefore,  decree  the  appeal  with  costs, 
the  effect  of  which  order  will'  be  to  declare 
that  the  170  logs  of  timber,  purchased  by 
Koung  fia&e,  is  burthened  with  Kywetnee's 
pmvious  lien,  and  may  be  brought  to  sale  for 
the  realization  of  the  same. 


The  4th  April  1866. 
Present  : 

The  Hon'ble  W.  S.  Saton-Karr  and  A.  G. 
Macpherson,  Judges, 

IneffectiuU  attempt  ta  sesume  is  very  old  «lleffe4 
\f9kKSK\  t^ure  by  ^ji  Auption-p^rchaser. 

Case  No.  14  of  1864. 

Regular  Appeal  from  a  decision  passed  by 
the  Jud^e  of  Midnaporey  dated.  Slh  Octo- 
ber 186  J. 

Nobo  Lai  Khan  and  others  (Defendants), 

Appellants, 

versus 

Maharan^Q  Adh^era,Qee  Naj-ain  Koonwar^e 
•  (Plaintiff),  Respondent. 

Baboo  Kalee  Prominm  Dutt  for  Appellants^ 


Mr,  R,  V,  Doyne  and  Baboos  Juggadanund 
Mookerjee,  Chunder  Madhub  Ghose^  and 
Rajendurnath  Rose  for  Respondent. 

An  auction-purchaser  was  not  allowed  to  resume  lands 
held  by  the  defendants  under  an  alleged  lakheraj  title, 
because  tlie  defendants  showed  that  an  ineffectual  at- 
tempt was  made  in  1793  tQ  resume  the  grant,  and  that 
the  title  had  been  uncnallenged  ever  since.  Possession 
was  thus  carried  back  to  a  period  anterior  to  1790. 

Seton-Karr,  y, — ^This  is  a  somewhat 
peculiar  case.  The  purchaser  at  auction 
for  arrears  of  revenue,  who  is  the  plaintiff, 
sued  to  resume  some  242  beegahs  of  rent- 
free  land  within  Narajole  and  other  villages 
held  by  the  defendants.  On  the  36th  of 
May  1B63,  the  Judge  gave  the  plaintiff  a 
partial  decree.  On  the  8th  of  October  1863, 
the  Judge  reviewed  his  own  order  on  the 
discovery  of  new  evidence,  and  gave  the 
plaintiff  a  decree  for  the  lands  excluded 
from  the  first  decree.  On  the  case  coming 
up  in  appeal  to  the  High  Court,  the  plaint- 
iff, under  the  ruling  of  the  Full  Bench  in 
the  well-known  case  of  Sonatun  Ghose,  was 
allowed  to  amend  her  plaint,  which  she  ac- 
cordingly did  by  striking  out  the  allegation 
that  she  brought  her  suit  under  Section  30 
of  Regulation  II.  of  1819.  This  being  done, 
and  the  plaintiff  refusing  an  offer  of  remand 
for  fresh  evidence  to  be  taken,  the  appeal 
went  at  once  to  trial  on  the  merits  as  it  stood, 
and  there  being  no  evidence  to  discharge  the 
onus  laid  on,  and  accepted  by,  the  plaintiff, 
the  decision  of  the  Judge  in  her  favor  was 
set  aside  on  the  nth  of  May  1865.  Subse- 
quently, a  review  was  applied  for  and  grant- 
ed, on  the  grounds  that  the  position  of  an 
auction-purchaser  was  very  different  from 
ihat  of  an  ordinary  zemindar,  that  the  onus 
did  not  lie  on  such  a  person,  and  that  the 
ruling  of  the  Full  Bench  did  not  apply. 
This  being  done  on  the  22nd  of  December 
1865,  the  case  now  comes  to  trial  before  us 
on  the  merits. 

The  appellants,  who  are  the  defendants  in 
the  Lower  Court,  now  take  up  three  legal 
objections  to  the  right  of  the  plaintiff  to  sue 
at  all,  before  going  into  the  merits. 

Fir  si i  it  is  argued  that  the  plaintiff  is  out 
of  Court,  because  she  sues  ostensively  for 
lands  more  than  100  beegahs  in  extent,  and 
that,  under  the  ruling  of  the  late  Sudder 
Court,  in  the  case  of  A.  Forbes,  Sudder 
Dewanny  Reports,  26th  of  May  i860,  page 
592,  followed  by  the  High  Court  in  other 
cases,  the  plaintiff  would  be  bound  to  sho^v 
that  the  defendants  were  holding  under  va- 
rious sunnuds  or  under  sunnuds  covering 
land  less  in  extent  than  100  beegahs.  The 
plaintiff,  it  is  admitted,  has  not  attempted-  to 
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show  this,  and  now  urges  that  this  onus 
cannot  be  cast  on  her,  seeing  that  the  deci- 
sion in  review,  admitting  the  case  to  trial  on 
its  merits,  expressly  ruled  that  the  position 
of  an  auction-purchaser  was  different  from 
that  of  an  ordinary  zemindar;  and  that  the 
onusy  in  such  cases,  would,  as  before,  lie  on 
the  defendant. 

This  point  has  been  very  fully  argued  by 
Mr.  Doyne,  and  the  pleader  for  the  plaintiff, 
Baboo  Juggadanund,  on  the  one  hand,  and  by 
the  pleader  for  the  appellant  on  the  other. 
There  is,  it  may  be  said,  some  little  differ- 
ence between  the  point  urged  before  the 
Bench  which  admitted  the  review,  and  the 
point  now  taken.  But,  seeing  that  the  auc- 
tion-purchaser has  been  allowed  to  occupy  a 
position  different  from  that  of  ordinary 
zemindars,  and  to  get  rid  of  the  onus  of  start- 
ing her  case,  we  think  the  objection  is  one 
which  cannot  be  urged  with  success  at  this 
stage. .  It  will  be  for  the  defendants  to  show 
that  the  sunnud  on  which  they  rely  covers 
more  than  loo  beegahs,  and  this  cannot  be 
done  without  going  into  the  evidence.  Con- 
sequently, as  a  bar  to  the  actual  prosecution 
of  the  claim,  the  objection  ceases  to  have 
weight. 

The  second  point  urged  by  the  deferidant 
is  that  a  decision  of  the  Appellate  Court, 
dated  the  28th  of  October  1795,  setting 
aside  that  of  the  Judge  of  the  6th  of  January 
1794,  has  in  effect  decided  that  the  plaintiff 
is  not  the  person  to  sue,  and  that  the  right 
to  resume  belongs  to  Government.  We  can- 
not look  on  this  decision  as  conclusive  and 
effectual  to  bar  the  right  of  the  plaintiff  to 
institute  this  action,  and  we  decide  this 
second  point  against  the  appellant. 

The  third  point  relied  on  is  that  the 
recent  judgment  of  the  Privy  Council  in  the 
case  of  Chundrawallee  Debya,  reported  in 
No.  I,  Volume  V.  of  the  Weekly  •Reporter, 
bars  the  plaintiff.  We  do  not  think  that  the 
limitation  of  60  years  can  operate  against 
the  plaintiff,  as  a  pure  question  of  law, 
whatever  effect  any  possession  that  might 
be  shown  for  60  years  might  possibly  have. 
Their  Lordships  in  that  case  quote  the  law 
as  follows :  "  Nor  shall  any  plea  on  the 
"  part  of  the  plaintiff,  for  the  non-prosecu 
**  tion  of  his  claim  of  right  daring  a  period  of 
"  60  years  after  the  origin  of  his  alleged  cause 

"of  action be  deemed  a  sufficient 

"  ground  for  taking  judicial  cognizance  of  any 
"suit  so  preferred.*'  But  here  the  plaintiff 
is  an  auction-purchaser  at  a  sale  for  arrears 
of  revenue,  and  she  has  not  slept  over  her 
rights  foT  60  years,  but  has  sued  within  12  ' 


years  from  the  date  of  her  purchase.  Clearly, 
then,  she  has  a  right,  if  not  otherwise 
barred,  which  is  not  yet  shown,  to  have  her 
claim  to  resume  regularly  enquired  into. 

These  three  points  being  disposed  of,  we 
can  proceed  to  consider  the  merits  of  the 
case.  The  Judge  has  ruled  that  the  sunnud  , 
on  which  the  defendant  relies  is  a  forgery, 
and  that  it  was  ruled  to  be  a  forgery  by  the 
first  Court  in  1794,  although  that  decision 
is  not  legally  in  force,  having  been  set 
aside  by  the  Court  of  Appeal. 

On  reference  to  the  decisions  df  1794  and 
1795,  it  appears,  however,  that  the  Judge  of 
the  day  formed  no  such  decided  opinion  as 
to  the  sunnud  relied  on  being  a  forgery.  The 
defendant,  one  Anund  Lai  Khan,  described 
as  zemindar  of  Narajole,  was  sued  by  Nuro 
Huri  Chowdhry,  who  was  farmer  of  a  iuppa 
on  the  part  of  Government,  for  resump- 
tion of  rent-free  lands.  The  defendant 
then  produced  three  sunnuds,  numbered 
respectively,  15161,  18941,  and  18942.  The 
register  was  sent  for  from  the  Baziza- 
min-dufter,  in  which  these  rent-free  lands 
are  or  should  be  entered,  and  it  was  seen 
that  the  last  two  sunnuds  were  correctly 
entered  there.  The  first  sunnud  did  not 
correspond  in  its  number,  for  No.  15 161 
in  the  register  related  to  lands  in  the  pos- 
session of  Mokoond  Ram  Chuckerbutty  and 
four  others.  The-  former  lands  were  there- 
fore declared  to  be  the  right  of  the  farmer 
on  the  part  of  Government,  and  the  lands 
covered  by  the  other  two  sunnuds  were  con- 
firmed to  the  defendant.  In  appeal,  as  we 
have  seen,  the  order  was  set  aside  by  the 
Sudder  Couft,  on  the  simple  ground  that  the 
plaintiff  had  no  right  to  sue,  and  that,  under 
Section  12  of  Regulation  XIX.  of  1793,  the 
Collector,  with  the  permission  of  the  Board 
of  Revenue,  was  the  proper  person  to  in- 
stitute the  suit.  That  Section  was  the  law 
in  force  at  that  time,  though  it  was  after- 
wards rescinded  by  or  exchanged  for  Section 
30  of  Regulation  IL  of  18 19. 

The  same  course  was  followed  by  the 
Judge  on  the  present  occasion  as  was  follow- 
ed by  the  Judge  in  1794.  The  Judge  sent 
for  the  register  of  these  lands,  and  found  thai 
the  sunnuds  18941  and  18942  tallied  with 
the  entries  in  the  Collectorate  books,  but 
that  the  sunnud  No.  15 161  related,  not  to 
lands  in  Narajole  of  276  beegahs  3  cot- 
lahs  in  extent,  but  to  a  small  portion  of 
land  about  9  beegahs  3  cottahs  in  pergun- 
nah  Suboug.  Therefore,  the  Judge  cog- 
eluded  that  the  said  sunnud  was  a  forgery, 
and  inferred  that,  though  filed  in  1793  in  the 
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Civil  Court,  it  might  have  been  forged  some- 
lime  between  1793  and  December  1790. 

The  originals  of  these  sunnuds  are  appa- 
rently not  forthcoming,  but  we  have  sent 
for  the  records  of  the  case  of  1795,  and  find 
that  a  sunnud  for  276  beegarhs  3-  coitahs, 
^  bearing  the  number  not  of  15161,  but  of 
1 894 1,  was  really  before  the  Court  in  that 
case. 

There  may  have  been  some  confusion  in 
the  entries  in  the  Bazi-zamin-du/iur  at  the 
time,  and  it  is  very  probable  that  the  re- 
gisters werti  not  very  accurately  kept.  But 
there  is  no  ground  whatever  for  the  Judge's 
assertion  that  the  sunnud  on  which  the 
defendants  now  rely  was  found  to  be  a 
forgery  more  than  60  years  ago.  The  deci- 
sion of  the  first  Court  was  set  aside  in 
appeal,  and,  after  all,  it  amounted  to  no  more 
than  an  expression  of  opinion  that  the 
sunnud  did  not  exactlv  tallv  with  the  re- 
gister.  No  direct  imputation  of  fraud  is  to 
be  made  out  in  the  judgment. 

The  lands  occupied  by  the  defendant,  and 
now  claimed  by  the  plaintiff  in  this  appeal, 
may  be  fairly  taken  to  have  been  held  under 
color  of  that  sunnud,  whatever  be  its  valid- 
ity or  genuineness.  The  case  has  been 
allowed  to  go  to  trial  on  that  assumption,  and 
the  lands  have  been  treated  as  those  actually 
claimed  at  the  close  of  the  last  century.  No 
attempt  was  ever  made  on  the  part  of  the 
Collector  or  any  one  else  to  disturb  the  pos- 
session of  the  defendants,  or  to  re-agitate  the 
question.  No  evidence  is  now  adduced  by 
the  plaintiff  in  this  action  to  show  that  the 
lands  which  she  claims  are  ostensibly  held 
under  different  sunnuds,  or  under  sunnuds 
less  in  extent  than  100  beegalis.  It  would 
be  quite  impossible,  at  this  distance  of  time, 
to  discover  whether  there  had  been  any  po- 
sitive forgery  or  not.  But  the  inferences 
arising  from  the  result  of  decisions  in  1794 
and  1795,  ^"^  ^^0°^  ^h^  defendant's  long  and 
unchallenged  possession,  are  wholly  in  the 
defendant's  favor.  There  is  no  evidence 
^^hich  establishes  the  plaintiff's  contention 
urged  in  appeal  before  us,  that,  while  the 
defendants  occupied  the  position  of  zemin- 
dars, they  took  the  opportunity  of  setting  up 
invalid  rent-free  subordinate  titles  for  their 
own  benefit.  The  presumption  is  most 
strong  in  the  favor  of  the  defendants,  that 
their  predecessors  were  in  possession  of  the 
verj'  lands  now  claimed  in  1793,  ^'^>en  the 
s>uii  was  brought  by  the  farmer  for  lands 
i»i  this  very  Narajole,  and  this  being  the  ' 
presyumption,   which  is  not  rebutted  in  any  ) 


way,  their  possession,  then,  may  be  easily 
carried  back  beyond  the  ist  of  December 
1790,  without  any  straining  of  inferences,  or 
violation  of  probabilities. 

Evidence  on  the  part  of  the  plaintiff  to 
rebut  the  inferences  arising  out  of  the  whole 
case  on  the  defendant's  favor,  there  is  li- 
terally none;  and  in  this  slate  of  things,  the 
defendants,  under  Section  i,  Clause  14  of 
Act  XIV,  of  1859,  can  maintain  the  ground 
even  against  an  auction-purchaser  as  having 
held  since  the  Permanent  Settlement,  whe- 
ther  the  original  grant  was  valid  or  not. 

The  present  plaintiff,  moreover,  can  be  in 
no  better  position  on  the  merits  than  those 
who  in  1793  vainly  attempted  to  resume 
the  grant. 

In  this  view  of  the  case,  the  decision  of 
the  Judge  ought  to  be  reversed,  and 
the  suit  of  the  plaintiff  dismissed  with  all 
costs. 

Macpherson,  J, — 1  agree  in  thinking  that 
the  appellants  are  entitled  to  our  judgment, 
and  that  the  decree  of  the  Lower  Court 
should  be  reversed,  and  the  suit  of  the 
respondent  be  dismissed  with  costs.  The 
respondent  seeks  to  resume  certain  lands 
comprising  more  than  100  beegahs.  She 
proves  that  she  has  recently  purchased 
the  property  at  a  sale  for  arrears  of  Go- 
vernment revenue:  but  she  proves  nothing 
else.  She  simply  stands  on  her  rights 
as  auction-purchaser,  and  claims  to  be  end- 
tied  to  resume,  unless  the  appellants  can 
show  that  the  lands  have'  been  held  as  la- 
kheraj  since  before  the  Permanent  Settle- 
ment. The  appellants  do  show  that  so  long 
ago  as  1793  an  ineffectual  attempt  was  made 
to  resume  these  lands,  when  the  sunnud  now 
relied  on  was  pleaded.  The  result  of  that 
litigation  was  that,  on  appeal,  it  was  in  1795 
decided  that,  as  the  quantity  of  land  which 
it  was  scdight  to  resume  exceeded  100  bee- 
gahs, the  right  (if  any)  to  resume  belonged 
to  the  Government,  and  not  to  the  then 
plaintiff.  It  has  been  supposed  that  by  tho.se 
proceedings  the  sunnud  was  found  conclu- 
sively and  declared  to  be  a  forgery :  a  refer- 
ence to  the  proceedings,  however,  shows 
that  this  is  not  the  case.  From  that  time  un- 
til the  present  suit  was  instituted,  no  further 
attempt  was  made  to  resume.  Looking  at 
the  whole  evidence,  the  inference  I  draw  is 
that  the  appellants  and  those  whom  they  re- 
present have  been  in  possession  under  an 
alleged  lakheraj  title  since  before  the  Per-  • 
manent  Settlement.  This  inference  I  may 
legally   draw,   although   there   i^   no   direct 
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evidence  of  possession  prior  to  fhe  Settle- 
ment. See  Heera  Monee  Debia  vs.  Loke- 
nath  Mundul,  2  Weekly  Reporter  135  : 
and  Sham  Lai  Ghose  vs.  Sekunder  Khan,  3 
Weekly  Reporter  182.  These  cases  rule 
that,  in  a  suit  such  as  this  is,  It  is  not  neces- 
sary' that  the  defendant  should  give  dfrect 
proof  of  holding  from  before  the  Permanent 
Settlement,  but  that  it  is  sufficient  if  he 
gives  such  evidence  of  long  possession  as 
satisfies  the  Court  that  the  tenure  is  really 
as  old  as  the  Settlement,  and  hot  a  modern 
appropriation. 


The  5th  April  1866. 

Present  : 

The.Hon^le.C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Mahomedan  widow's  claim  for  dower. 

Cas6  No.  3439  ot  1865. 

Special  Appeal  from  a    decision  passed    by 
the  Principal  Sudder  Ameen  of  Tirhoot, 
dated  the  2yth  June  iS6^,  affirming  a  de- 
cision  passed  by  the    Sudder  Ameen   of 
that  District^  dated  the  22nd  March  186^, 

Bibee  Selamut  (one  of  the  Defendants), 

Appellant, 

versus 

Shaikh  Mowla  Buksh  (Plaintiff),  Respondent, 

Moulvee  Aftabbooddeen  Mahomed  for 
Appellant. 

Baboo  Anund  Gopal  Paleet  for 
Respondent. 

A  Mahomedan  wido  w,  even  though  she  have  a  vaKd 
claim  for  dower  aeainst  her  husband's  estate,  cannot 
take  possession  ofthe  estate  as  against  the  heirs,  but 
must  sue  them  regularly  for  the  amount  due  to  her. 

Plaintiff,  as  the  heir  of  one«Salumut 
Ali,  sues  his  widow  for  possession  of  that  to 
which  he  is  entitled  un.der  the  Mahomedan 
law. 

The  widow  alleges  that  she  has  a  claim  on 
the  estate  of  Sulamut  Ali  for  dower  to  the 
amount  of  40,000  rupees ;  that  she  is  in 
possession  of  his  estate,  and  is  entitled  to  re- 
tain possession  of  the  same  in  satisfaction  of 
her  claim. 

The  Lower  Courts  find  that,  even  on  the 
assumption  that  defendant  has  a  valid  claim 
for  dower  against  the  estate  of  her  late  hus- 
^  band,  still  she  cannot,  as  against  the  legal 
heirs,  take  possession  of  the  same,  but  must 
sue  them  regularly  for  the  amount  due  to 


her.    They  consequently  decreed  the  plaint- 
iff's claim. 

Defendant  now  appeals  specially,  urging 
exactly  what  she  urged  unsuccessfully  be- 
low ;  but  we  see  no  reason  to  question  the 
soundness  off  the  law  laid  down  by  the  Lower 
Courts  by  which  the  legal  heirs  are  jyotected, 
and  claimants  of  the  property  have  ever)- 
opportunity  of  urging  their  claim  in  Court 
as  against  the  heirs  in  possession.  We  dis- 
miss the  special  appeal  with  costs. 


The  5th  April  1866. 

Present: 

The  Hon'ble  C.  B.Trevor  and  F.  A.  Glover, 

Judges. 

Ejectment  fromUndig^o  factory— Damas^^a — 
lAdififo  land— Chur  tend 

Case  No.  351  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Boorgd  Pershad  Ghose,  Principal 
Sudder  Ameen  of  Nuftdea,  dated  the  4ih 
,  July  i86s^ 

Hurish  Chunder  Koondoo  (Defendant), 

Appellant, 

versus  , 

Maharanee  Bama  Kalee  Debia  (Plaintiff j. 

Respondent. 

Baboos  Dwarkanath  Mitter  and  Judoonaih 
Mookerjee  for  Appellant. 

Baboos    SriencUh   Doss   and  Nil    Madhub 
Sein  for  Respondent. 

Suit  laid  at  Rupees  9,486. 

Suit  for  damages  slistained  by  ptiaintiif  during  the 
period  she  was  out  of  possession  on  an  indig-o  factory 
with  appurtenances.  Held  that  the  Ixiwer  Court  was 
right  in  taking,  as  the  basis  ot  its  calculation  o£  dam- 
ages, a  bond  fide  agreeiiient  entered  intb  between  th^ 
plaintiff  and  her  lessees  showing  the  amount  of 
rent  which  she  would  have  received  yearly  but  for  the 
illegal  act  of  the  defendant;  that  as  the  indt^o  land 
was  aq  appurtenance  to  the  factory,  by  oii<;t]og  the 
plaintiff  from  the  factory,  all  benefit  derivable  from 
chur  lands  6t  only  for  indigo  was  lost  by  her ;  and  that 
the  sum  which  represented  that  loss  had  been  rightly 
indiided  in  the  calculation  of  damages  to  which  pUint* 
iff  was  entitled. 

The  plaintiff  in  this  case,  Maharanee 
Bama  Kalee  Debia,  in  a  previous  suit  reco- 
vered possession,  from  the  defendants  Huri^ 
Chunder  Koondoo  and  Grish  Chunder  Koon- 
doo, of  an  indigo  factory  with  appurtenainces. 
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She  now  sues  for  Rs.  9,486,  being  the  amount 
of  damages  sustained  by  her  during  the 
period  she  was  out  of  possession. 

The  Principal  Sudder  Ameen  determined 
that  the  plaintiff  was  entitled  to  damages ;  and, 
as  the  basis  of  calculation,  he  accepted  an 
agreement  executed  by  certain  persons  who 
*had  taken  the  factory  on  lease  during  the 
period  of  plaintiff's  possession.  The  rent  was 
fixed  at  1,200  rupees  per  annum  The 
Principal  Sudder  Ameen,  therefore,  consider- 
ing that  agreement  a  bond  fide  one,  decreed 
to  plaintiff -damages  to  that  amount  for  5  J 
years,  in  all  6,600  rupees,  minus  600  ru- 
pees expenses  incurred  by  plaintiff  on  ac- 
count of  the  factory,  with  costs  and  interest. 

Defendants  now  appeal  specially,  urging, 
tst,  that  the  agreement  which  has  formed 
the  basis  of  the  Principal  Sudder  Ameen's  cal- 
culation included  the  rents  of  certain  cliur 
lands  which  are  not  included  in  the  plaintiff's 
decree,  and,  as  they  had  never  dispossessed 
plaintiff  of  them,  the  amount  of  rent  payable 
under  the  agreement  in  question  on  their 
account  should  be  deducted ;  and,  2nd,  that 
the  amount  expended  by  them  in  repairing 
the  factory  should  have  been  deducted  from 
the  sum  which  is  determined  to  represent  the 
damage  done  to  plaintiff  by  their  act. 

The  Principal  Sudder  Ameen  acted,  we 
think,  quite  rightly  in  taking  the  bond  fide 
agreement  entered  into  between  plaintiff  and 
her  lessees,  showing  the  amount  of  rent  which 
she  would  have  received  yearly  but  for  the 
illegal  act  of  the  defendant,  as  the  basis  of 
hia  calculation.  The  indigo  land  was  an 
appurtenance  to  the  factory.  By  ousting 
plaintiff  from  the  factory,  all  benefit  derivable 
from  chur  lands  fit  only  for  indigo  was  lost 
by  her,  and  the  sum  which  represents  that 
loss  has  been  rightly  included  within  the 
calculation  of  damages  to  which  plaintiff  is 

entitled. 

As  to  the  objection  that  the  Principal 
Sudder  Ameen  should  have  allowed  them  the 
full  expense  incurred  by  them  in  repairing 
the  factory,  we  observe  that  the  Principal 
Sudder  Ameen  has  allowed  them  Rs.  600  on 
that  account,  and  we  see  no  ground  for  inter- 
fering with  that  order.  Under  this  view 
of  the  defendants'  appeal,  we  dismiss  it  with 

costs. 

As  to  the  cross-appeal  preferred  by  the 
plaintiff  claiming  damages  for  the  second 
half-year's  rent  of  1271,  we  see  no  ground 
for  admitting  it,  seeing  that  plaintiff  obtained 
possession  of  the  factory  in  Bhadoon  1271, 
md  the  October  sowing  takes  place  after  this 
date.     We,  therefore,  reject  it. 

VoLV. 


The  6th  April  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

FtTTJ  (Recovfcry  of  tMSsesston). 

Case  No.  3228  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Dinage- 
pore,  dated  the  2Sth  August  1865,  revers- 
ing a  decision  passed  by  the  Sudder 
Ameen  of  that  District,  dated  the  2tst 
March  186^. 

Brojo  Kishoree  Chowdhrain  atid  others 
(Defendants),  Appellants, 

versus 

Bilash  Monee  Chowdhrain  and  others 
(Plaintiffs),  Respondents. 

Mr.    G.    C.    Paul    and    Baboo     Oneocool 
'  Chunder  Mooktrjee  for  Appellants. 

Bahoos    Dwarkanath    Miller,    Gopal   Loll 

Milter,  and  Kalee  Kishen  Setn  for 

Respondents. 

A  _av  recover  possession  of  a  ferrv  of  which  he  has 
be^nXyS^«l V  B,  though  Ae/orm  of  his  achon 
mtv  havrbeen  for  obtaining  possession  bf  a  ghaut 

T?he  rieht  to  ply  the  ferry  may  include  also  a  r«bt  at 
certain  lasoM  of  the  year  to  land  upon  or  .Urt  from 
B's  side  of  the  river. 

The  Lower  Appellate  Court  has  now 
found  after  remand  that  *e  five  beegahs  of 
lands  from  which  or  upon  which  (according 
to  the  present  arguments  of  the  special  ap- 
pellant, throughout  the  year  except  in  the 
rainy  season,  and  by  the  report  of  the 
Ameen,  throughout  the  Xe"  exceptfor  a  few 
days  in  the  rainy  season)  the  feiry  in  dis- 
pute  starts  or  lands  on  the  side  of  the  river 
Sn  which  the  property  of  the  spec,al  app^ 
lant  stands,  were  "»<»«  over  to  the  plaintiff,  . 
Lether  with  the  ferry,  by  the  special  appel- 
l*nr  under  the  terms  of  a  solehnamah,  and 
S"  'shice  hat  time  the  plaintiff  had  posses- 
S  Tthe  ferry  for  several  years  up  to  the 
time  Sat  he  wi^  dispossessed  by  the  special 

'The'V-'al  appellant  "gues  before  us 
that  the  plaintiff  had  not  claimed  to  obtain 
'XsstoS  of  any  ferry  but  only  of  a  gh- 
Spon  the  five  beegahs  of  the  lands  n^*  over 
to  him  by  the  solehnamah,  an^  that  he  is 


I9<S 


Civil 


THE    WEEKLY    REPORTER. 


Rulings, 


[Vol.  V. 


not  entitled  to  any  declaration  to  ply  the 
ferry  at  a  time  when,  on  the  special  appel- 
lant's side,  owing  to  the  submerging  of  the 
plaintiff's  aforesaid  five  beegahs  lying  on  the 
banks  of  the  river  on  that  side,  the  plaintiff 
may  have  to  start  from  or  land  upon  the 
lands  of  the  special  appellant.  We  find,, 
however,  that  it  is  too  late  and  also  ineffec- 
tual for  the  special  appellant  to  raise  the  first 
plea,  as  in  our  opinion,  on  the  whole  record, 
it  is  quite  clear  that,  the  case  of  the  plaintiff 
was  really  for  the  ferry,  and  was  understood 
by  all  who  had  to  do  with  the  case  up  to  the 
present  time  when  the  special  appellant  took 
this  new  objection. 

If  the  plaintiff  is  entitled  to  ply  the  ferry 
decreed  to  him,  there  can  be  no  doubt  that 
his  right  would  be  to  ply  it  even  when,  ow- 
ing to  the  effects  of  season  and  increase  of 
water,  he  may  have  occasion  to  start  from  or 
land  on  the  side  of  the  special  appellant, 
that  is,  upon  the  lands  of  the  special  appel- 
lant. 

The  five  beegahs  on  the  river  banks  were 
taken  by  the  plaintiff  on  the  side  of  the 
special  appellant,  merely  for  obtaining  lands 
for  the  plaintiff's  ferry  on  that  side;  and  if 
at  any  time  of  the  year  these  lands  are 
submerged,  the  ferry  so  made  over  to  him, 
and  enjoyed  by  him  for  several  years  after 
the  solehnamah,  cannot,  in  our  opinion,  be 
justly  stopped,  even  when  there  may,  at  one 
time  or  another,  be  occasion  to  land  upon 
or  start  from  the  lands  of  the  special  appel- 
lant on  his  side  of  the  river.  This  right  of 
passage  the  special  appellant  cannot  deny 
to  the  passengers  of  the  plaintiff's  ferry. 

Seeing  no  reason  to  interfere  with  the 
decree  for  the  ferry  as  given  to  the  plaintiff, 
we  reject  the  special  appeal  with  costs. 


The  6th  April  1866.       * 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

Ptttnee  (Sale  of)~Special  Appeal— ReTiew— 

AdmiMion. 

Case  No.  3600  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  the  24'Pergunnahs,  dated  the 
20th  September  186^,  affirming  a  decision 
passed  by  ^  the  Principal  Sudder  Ameen 


of  that  District,  dated  the  27th  February 

Bykuntnath  Goopto  (one  of  the  Defendants), 

Appellant, 

versus 

Prosunno  Moyee  Dabia  (Plaintiff)  and  others 
(Defendant),  Respondent^ 

Baboo  Turucknath  Dutt  for  Appellant. 

Baboos  Kishen  Succa  Mookerjee  and   GopeU 
Lai  Mitter  for  Respondents. 

Where  a  Judg%  states  as  a  fact  that  an  admission  was 
made  before  him  by  one  of  the  parties  to  the  suit,  the 
High  Court  cannot,  in  special  appeal,  enquire  whether 
the  Judge  was  right  or  not  in  making  that  statement. 

The  Lower  Appellate^  Court  says  :  '**  In  ap- 
'*peal  the  defendant  admits  that  the  sale  of 
"the  putnee  in  the  district  of  Nuddea  was 
"illegal  under  the  rules  of  Act  VI.  of  1853, 
"because  the  whole  of  the  putnee-tenure  is 
"within  the  Collectorate  of  the  24-Pergun- 
"nahs."  In  special  appeal,  it  is  contended 
that  the  defendant  never  made  any  such 
admission,  and  that  the  proceedings  of  the 
Lower  Court  are  defective,  inasmuch  as  the 
point  supposed  to  have  been  admitted  ought 
to  have  been  tried  and  decided  by  the 
Court. 

The  Judge  states  as  a  fact  that  the  admis- 
sion was  made  :  and  in  special  appeal  we  have 
no  power  to  enquire  whether  he  was  right  or 
not  in  making  that  statement.  If  he  wa» 
wrong,  the  defendant's  remedy  was  by 
review  of  judgment  in  the  Court  below,  not 
by  special  appeal  to  this  Court.  If  the 
Judge  erred  in  supposing  the  alleged  ad- 
mission  to  have  been  made,  the  defendant's 
proper  course  clearly  was  at  once  to  bring 
the  error  to  the  notice  of  the  Judge,  and  to 
apply  for  a  review  of  his  judgment.  This 
the  defendant  has  not  done;  and  we  cannot 
assist  him  in  special  appeal. 

Supposing  the  admission  to  have  been 
made,  the  judgment  of  the  Lower  Court 
appears  to  us  to  be  right.  We,  therefore, 
dismiss  the  appeal  with  costs. 
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The^7th  April  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 

Variatioii  of  title — Special  Appeal 

Case  No.  3351  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Mr,  C  A  Hobhouse,  Judge  of  Midna- 
pore,  dated  the  ist  September  iS6^, 
affirming  a  decision  passed  by  Baboo 
Nobeen  Kishen  Paleet,  Principal  Sudder 
Ameen  \f  that  District,  dated  the  2gth 
June  i86^, 

Hemanginee  Dassee  and  others  (Plaintiffs), 

Appellants, 

versus 

Pitamber  Dej  and  others  (Defendants), 
Respondents, 

Mr,  R,  T,  Allan  and  Baboo  Huree  Narain 
Roy  for  Appellants. 

Bab&o  Mohendro  Lol  Shome  for 
Respondents. 

A  Court  cannot  allow  a  plaintiff  to  vary  his  title. 
Tbus,  in  a  suit  to  set  aside  a  summary  order  declaring 
the  plaintiff^s  brother  m&  having  rights  and  interests  in 
certain  property,  and  to  have  it  declared  that  that  was 
plaintiff  s  own  self* acquired  property,  the  plaintiff  hav- 
ing failed  to  prove  that  the  property  was  his  self-acauir- 
ec^HsLD  that  he  could  not  in  special  appeal  ask  tor  a 
declaration  of  his  title  to  a  moiety  of  the  property  as  a 
meniber  of  a  joint  Hindoo  family. 

On  this  case  coming  up  for  hearing,  the 
pleader  for  special  appellant  requested  per- 
mission to  add  a  5th  ground  to  his  special 
appeal-petition  (omitting  the  four  points),  to 
the  effect  that,  as  the  first  and  second  Courts 
have  found  that  the  property  in  dispute  is 
joint  and  undivided,  plaintiff,  special  appel- 
lant, is  entitled  to  have  a  declaration  In  this 
suit  as  to  his  right  to  an  8-annas  share  of 
the  said  property,  although  he  has  been 
unsuccessful  in  establishing  his  title  to  the 
said  property  as  his  own  or  self-acquired 
properly. 

We  allowed  permission  to  petitioner's 
vakeel  to  argue  this  ground,  but  are  unable 
to  accede  to  the  argument. 

The  plaintiff  sues  to  set  aside  a  summary 
order  declaring  his  brother  Sreenath  to  have 
rights  and  interests  in  certain  property,  and 
to  have  it  declared  that  that  property  is  his 
own  self-acquired.  He  was  unable  to  prove 
that  the  property  was  his  self-acquired,  but 
he  asks  the  Court  now,  in  special  appeal,  to 
declare  that  he  is  entitled  to  8  annas  of 
h  as  a  member  of  a  joint  Hindoo  family. 
This  the  Court  cannot  do.    He  chose  to  sue 


on  a  particular  title ;  he  has  failed  to  estab- 
lish that,  and  he  cannot  ask,  with  reason, 
the  Court  to  give  him  a  decree  on  a  title 
which  he,  looking  to  the  character  in  which 
he  brought  his  suit,  repudiates.  It  is  true 
that  the  Court,  as  remarked,  can  give  to  a 
party  proving  his  title  any  relief  that  it  may 
think  necessary,  though  it  be  not  what  the 
plaintiif  seeks ;  but  for  the  Court  to  vary  the 
relief  given  to  a  party  who  has  proved  his 
title,  and  to  allow  a  plaintiff  himself  to  vary 
his  title,  are  very  different  matters ;  and  though 
the  one  is  allowable,  the  other  certainly  is 
not  so.  We  reject  this  application,  therefore, 
with  costs. 


The  7th  April  1866. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 

Joint  Hindoo  Family—Sale  by  trustees— Bona 
fide  purchasers— Near  relatives. 

.    Case  No.  3235  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Beerbhoom,  dated  the  loth 
August  t86^y  affirming  a  decision  passed 
by  the  Moonsiff  of  that  District,  dated 
the  2gth  March  186^, 

Dhun  Kristo  Roy  and  others  (Plaintiffs), 

Appellants, 

versus 

Huro  Chunder  Roy  and  others  (Defendants), 

Respondents. 

Baboos  Jugodanund  Mookerjee  and   Kalee 
Kishen  Sein  for  Appellants. 

Baboos  Kishen  Succa  Mookerjee,  Banee 
Madhub  Banerjee,  and  Oopendur  Chun- 
der Sose  for  Respondents. 

Where  three  brothers  of  a  joint  Hindoo  family  sue 
to  set  aside  a  sale  made  without  leral  necessity  by  their 
elder  brothers,  who  were  trustees  of  the  joint  family,  and 
the  defendants  set  up  a  simple  plea  of  selt-acquired  on  the 
part  of  their  vendors,  if  the  defendant's  sole  plea  is  re- 
jected,and  the  plaintiffs'  contention  proved,  the  plaintiffs 
are  entitled  to  possession  of  what  they  demand. 

Where  a  near  relative  purchases  family-property,  and 
sets  up  a  simple  plea  of  self-acquired  on  tne  part  of  bis 
vendors  which  he  cannot  substantiate,  he  cannot  be  con- 
sidered a  hand  fide  purchaser. 

This  suit  was  instituted  by  three  brothers 
to  set  aside  a  sale  of  certain  property  which 
had  been  made  by  their  elder  brothers,  who 
were  simply  trustees  for  the  joint  family,  * 
and  therefore  had  no  power  to  sell  with- 
out legal  necessity.  «     # 
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The  defendants,  who  are  first  cousins  of 
the  plaintiffs,  plead  that  the  property  pur- 
chased by  them  was  the  self-acquired  pro- 
perty of  their  vendors,  and  that,  therefore, 
they  were  at  liberty  to  sell  it  to  them. 

The  Xiower  Courts  both  found  that  the 
property  was  not  the  self-acquired  but  the 
joint  property  of  the  plaintiffs  and  the 
defendants'  vendors ;  nevertheless,  as  vendees 
were  hand  fide  purchasers,  and  as  plaintiffs 
have  delayed  so  long  to  bring  the  present 
suit,  they  only  gave  plaintiffs  a  decree 
against  the  defendants'  vendors  for  the  share 
of  the  purchafie-money  corresponding  with 
the  right  held  by  them  in  the  property. 

Plaintiffs  now  appeal  specially,  urging 
that,  as  defendants  simply  rely  on  the  fact  that 
the  property  was  their  vendors',  and  as  it  has 
been  proved  not  to  be  the  self-acquired  pro- 
perty of  the  vendors,  but  the  joint  property 
of  the  plaintiffs  and  defendants'  vendors, 
they,  plaintiffs,  are  clearly  entitled  to  posses- 
sioi>  of  that  which  they  demand. 

We  think  that  the  coqtejition  of  the 
plaintiffs  is  sound,  and  that,  moreover,  when 
a  near  relative  purchases  family-property, 
and  sets  up  a  simple  plea  of  self-acquired, 
^  on  the  part  of  members  of  the  family,  which 
he  is  unable  to  substantiate,  he  is  in  no 
sense  a  bond  fidi  purchaser  ;  but,  even  if  he 
were  so,  as  the  defendants'  ^qIq  plea  has 
been  rejected,  and  plaintiffs'  contention 
proved,  they  are  entitled  to  possession  of  what 
they  demanded  in  the  suit.  Ordered  accord- 
ingly. Decree  of  the  Lower  Court  reversed, 
and  co^ts  of  special  aj)pellants  to  be  borne 
by  the  special  respondents. 


The  9th  April  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges.  * 

Mahomedaa  Law  of  Wills— Death-bed  ^ifts— 

Sale. 

Cases  Nos.  303  and  304  of  1865. 

Regular  Appeals  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Purneak 
d^$d  the  igth  {fune  i86s, 

Kum«roonissa  Begum  (Defendant), 
Appellant, 

versus 

Mim  Syfoollah  Khan  and  another  (Plaint- 
iffs), Respondents. 
Messrs,  R.    V.  Doyne,  G.  C.  Paul,  and  C 
^  Gregory  for  Appellant. 


Messrs.  R.  T.  Allan,  R.  E.  Twidale,  and 
Moonshee  Ameer  Ali  Khan  Bahadoor 
for  Respondents. 

Suit  laid  at  Rupees  27,694-4-3. 

Case  of  a  death-bed  deed  of  gift  by  a  Mahomedaa 
lady  whk:fa  wa9  ineffectually  attempted  ta  be  set 
up  as  havin|r  being-  executed  as  a  de^  of  sale 
in  order  to  defeat  the  operation  of  the  Maho- 
medan  LaM^of  Wills,  by  which  a  testator  is  predud^ 
from  giving  more  than  one-third  of  his  property  by 
will. 

This  is  an  appeal  from  the  decision  of  the 
M^  ,^,  Principal  Sudder  Ameen 

of  Purneah. 
The  plaintiffs'  claim  as  the  heir^  of  Ranee 
Khyroonissa  Begum  against  the  defendant, 
who  obtained  possession  in  a  proceeding 
under  Act  XIX.  of  1841,  as  a  purchaser 
under  an  alleged  bill  of  sale,  dated  the  3rd 
of  Kanick  1270  B.  S.,  or  loth  of  October 
1863  A.  D. 

The  Principal  Sudder  Ameen  found  that 
the  defendant  through  her  husband  fabri- 
cated the  deed  and  a  will  which  is  the 
subject  of  a  regular  appeal,  No.  304  of  1865. 
He  points  out  the  uiter  inadequacy  of  the 
consideration  Rupees  9,653,  for  which  it  is 
alleged  that  the  deceased  sold  property  of 
the  value  of  a  lakh  of  rupees;  that  this 
consideration  is  wholly  made  up  of  the  costs 
in  certain  suits  between  the  deceased  and 
the  defendant.  The  absence  of  all  reliable 
evidence  of  any  settlement  of  accounts  and 
the  non-execution  of  any  release  by  the 
defendant  shows  that  the  matter  is  as  unlike 
a  business-transaction  as  anything  can  well 
be.  He  shows  that  the  Ranee  was  in  the 
bed  behind  a  purdah  when  the  alleged  bill 
of  sale  was  executed,  and  says  that  the 
people  who  were  behind  the  purdah  were 
either  creatures  or  partisans  of  Ali  Reza,  the 
husband  of  the  defendant. 

Mr.  Doyne  for  the  appellant  has  argued 
the  case  before  us  with  great  force  and  in- 
genuity. He  says  that  the  judgment  of  the 
Principal  Sudder  Ameen  proceeds  altogether 
on  a  mistaken  foundation :  that  the  bill  of 
sale  w-as  not  a  business-transaction  at  all: 
that  the  motive  or  object  of  it  and  the  in- 
ducement which  led  the  Ranee  to  execute  it 
was  4  desire  to  benefit  the  female  appellant, 
the  pnly  child  of  her  only  sister  by  the 
whole  blood  (the  plaintiffs  being  the  child- 
ren of  her  father  by  another  wife);  tbs|t 
she  hvi  brought  up  the  feipal^  appellant 
from  thQ  ^ge  of  three  m.onths,  and  bad 
shortly  before  the  execution  of  the  bill  of 
?ale  expressed  to  a  witness  to  whom  the 
Principal  Sudder  Ameen  gives  credit  as 
being  a  respectable  mao,  ^  n^^hajoQ  wmA 
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Nuckched  Lai,  a  desire  that  the  defendant 
should  receive  a  portion  as  a  child. 

We  have  gone  through  the  evidence  with 
great  care,  and  its  effect  has  been  discussed 
at  great  length.  But,  allowing  that  there  is 
a  foundatio^  for  ^f  r.  Dqyne's  argiiment,  we 
see  no  l^ason  to  think  that  the  conclusion 
•arrived  at  by  the  Principal  Sudder  An^een  is 
otherwise  than  perfectly  correct. 

The  Ranee  died  from  the  effects  of  a 
carbuncle  in  her  side  on  the  30th  October 
1863,  eleven  day^  after  the  date  of  the 
alleged  deed.  There  is  conflicting  evidence 
as  to  the  state  of  hier  mind  during  the  month 
preceding  her  death — the  plaintiff  and  his 
witnesses  alleging  that  she  was  insensible 
for  a  month  or  at  any  rate  a  considerable 
periqcj  befqre  h^r  death  :  the  defendant's 
witnesses  alleging  that  she  was  in  the  full 
possession  of  her  faculties  to  the  last.  On 
this  point,  we  cannot  say  that  the  evidence 
on  either  side  is  entirely  satisfactory.  It 
appears  clear  that  the  burst jng  of  the  car- 
bimcle  had  left  extensive  and  very  deep 
wounds  in  her  side,  extending,  according  to 
some  of  the  witnesses,  from  her  hip  to  the 
waist ;  2^  inches  deep  according  to  the  doctor, 
Abdool  Luteef  ;  according  to  another  wit- 
ness, so  large  that  a  man's  hand  could  be 
put  into  it  ;  according  to  another,  Sufdur 
All  (a  near  relative  of  all  the  parties,  who 
was  in  the  habit  of  seeing  the  deceased 
daily,  and  on  whose  testimony  the  Principal 
Sudder  Ameen  places  great  reliance),  such 
that,  if  she  had  lived  a  few  days  longer,  the 
right  leg  would  have  been  separated  from 
the  waist.  It  is  not  necessary  to  accept 
the  account  of  this  witness  literally.  It 
probably  describes  truly  enough  the  impres- 
sion produced  in  his  mind  by  the  sight  of 
the  terrible  suppurating  wound  of  which 
Kbyroonissa  was  dying.  The  evidence 
shows  that  she  had  fever  daily,  and  it  ap- 
pears to  us  at  least  not  improbable  that  the 
fever  and  wound  would  have  produced  a 
state  of  unconsciousness  such  as  is  described 
by  some  of  the  witnesses.  It  certainly  does 
appear  highly  improbable  that  she  should 
have  remained  in  the  full  possession  of  her 
faculties,  and  have  been  capable  of  under- 
standing and  transacting  business  up  to 
within  a  few  hours  of  her  death,  which  is 
the  appellants'  story. 

Now,  in  order  to  see  whether  the  bill 
of  sale  is  proved,  it  is  necessary  carefully  to 
oimsider  its  character  and  the  mode  in  which 
It  was  intended  to  operate.  The  Principal 
Sodder  Ameen  has  shown  conclusively  that 
it  was  act  an  ordinary  business-transaction, 


and  the  appellant  has  not  for  one  moment 
attempted  to  suppojt  it  upon  that  ground. 

Mr.  Doyne  says  it  was  intended  as  a  gjft, 
hut  was  put  in  the  form  of  a  deed  of  sale  in 
order  to  defeat  the  operation  of  Mahomedan 
Law  by  which  a  testator  is  precluded  from 
giving  more  than  Qne-third  of  his  property 
by  will.  He  says,  in  effect,  that,  for  the 
purpose  of  trying  whether  it  is  a  genuine 
instrument  or  not,  we  must  look^  not  to  the 
consideration  expressed  on  the  face  of  the 
deed,  but  must  consider  the  instrument  as 
testamentary. 

But,  if  we  uphold  the  instrument  on  that 
ground,  we  must  be  satisfied  that  th^  deceased 
had  any  such  object  or  indent.  Nothing 
of  the  5ort  is  proved  to  our  satisfaction. 
Nuckched  Lai,  who  is  siaic^  by  the  Principal 
Sudder  Anxeen  to  be  a  resjpectabl^  vyi^neps, 
who  is  certainly  a  mah^jun  and  $|)arpr  in 
one  of  the  zemindaries  which  belonged  to 
the.  deceased,  speaks  of  having  heard  a 
conversation  behinc}  a  purdah  sqpe  days 
before  the  execution  of  the  deed  in  which 
the  deceased  Kbyroonissa  expressed  through 
her  servant  a  desire  that  Kumuroonissa 
should  be  treated  as  her  child,  ^nd  an  inten- 
tion of  giving  her  some  but  not  all  of  X\\^ 
zemindaries  comprised  in  the  bill  of  sale. 
The  voice  speaking  w^as  admittedly,  pot  thi^t 
of  Kbyroonissa,  but  qf  a  serv^nf.  But  it 
is  admitted  on  all  hands  by  both  ^pp^)lants 
and  respondents  that  the  practice  of  Kby- 
roonissa in  communicating  with  strangers 
from  behind  the  purdah  was  \o  whisper 
to  a  servant  wl^o  spt)ke  for  her.  Syfoqllah 
Khan  is  stated  to  have  been  present  wh^n 
this  conversation  took  place;  and,  jf  it  were 
true  that  he  was  so,  l^e  would  have  known 
whether  it  was  his  sister  who  was  nqakjng 
the  communication.  But  he  states  that  he 
was  not  present ;  that  he  was  not  pn  terms 
with  Syud'Reza  AH  ;  and  we  believe  \\\m. 

The  deed  was  executed  behind  a  purdah, 
a  number  of  persons  being  present  before 
the  purdah,  many,  if  not  most,  of  whom 
undoubtedly  believed  that  the  transaction 
was  bond  fide.  The  Mohurir  of  the  Ranee 
wrote  her  name  below  her  seal.  He  did  not 
write  the  deed  which  was  prepared,  not  by 
any  servant  of  the  Ranee,  but  by  a  Mookhtear 
of  Reza  Ali.  He  says  he  wrote  the  Ranee's 
name  under  pressure.  It  is  clear,  not  only 
from  his  own  testimony,  but  from  that^  of  the 
witnesses  who  describe  his  demeanour  at  the 
time,  that  he  was  very  far  from  being 
satisfied  that  all  was  right.  If  the  alleged 
conversation  with  Nuckched  Lai  had  been 
followed  up  by  the  execution  of  a  Vill  in 
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favor  of  Kumuroonissa  disposing  of  the  pro- 
perties mentioned  in  her  favor,  we  might 
have  been  disposed  to  trust  to  evidence  such 
as  has  been  adduced  by  the  appellants.  But 
there  is  nothing  to  lead  to  the  inference 
that  the  Ranee  ever  contemplated  the  exe- 
cution of  a  deed  of  sale  ;  that  she  directed 
or  knew  anything  ot  its  preparation  or  of 
its  effect.  It  is  certainly  not  proved  to  ouf 
satisfaction  that  she  was  in  any  condition 
to  form  or  understand  an  elaborate  con- 
trivance to  defeat  the  operation-  of  the 
Mahomedan  Law  of  Wills. 

The  evidence  of  the  respondents  goes  to 
support  the  deed  as  a  business-transaction, 
and  for  the  purpose  of  supporting  it  as  a 
sale  so  as  to  defeat  the  Law  of  Wills,  it  was 
gravely  argued  before  us  as  a  principle  of 
Mahomedan  Law  that  inadequacy  of  the  con- 
sideration will  not  defeat  a  sale. 

We  think  that  the  Principal  Sudder  Ameen 

«r .  /  X    A  .  ^1.-  tias   shown   that    the 

Note  ia).  As  to  this  see     ^ 
Hedaya,  Book  52,  Chap-    transaction  was  not  a 

ters  2,  3,  translation  by     sale  ;  and,  as  we  think 

Hamilton,    Volume    IV.,      jt  jg  not  proved   that 

pages  4»2-5o7.  ^^  Ranee  ever  exe- 

cuted this  deed  by  way  of  Mohabat,  even 
if  she  was  actually  present  in  the  bed  behind 
the  purdah,  and  not  absolutely  insensible 
when  her  seal  was  affixed,  we  dismiss  the 
appeal  with  costs  and  interest. 

The  witnesses  in  support  of  an  unattested 
J.  will  and  of  a  nuncu- 

^'  ^^^'  pative    will     by    the 

deceased  Ranee  in  this  case  are  chiefly  the 
same  as  those  called  by  the  appellants  in 
support  of  the  bill  of  sale.  As  we  have 
intimated  our  opinion  that  we  cannot  rely  on 
their  evidence  in  the  case  of  the  bill  of  sale, 
Mr.  Doyne  for  the  appellants  admits  that 
he  cannot  hope  to  succeed  in  this  case. 

We    therefore    dismiss    the   appeal   with 
costs  and  interest. 


The  loth  April  1866. 

« 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A. 
Glover,  Judges, 

Interest — Usufructuary  Mortgagee. 

Special  Appeals  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Cuttack^  dated 
the  J 8th  August  186^,  madifying  a  decision 
passed  by  the  Moonsiff  of  that  District^  dated 
the  ^h  May  1865. 


Case  No.  306)  of  1865. 

Mohunt  Chutoorbhooj  Doss  (Plaintiff), 

Appellant, 

versus 

Doorga  Churn  Paharee  and  others 
(Defendants),  Respondent f. 

Baboo  Motee  Lol  Moolserjee  for  Appellant. 

Baboo  Tarucknath  Sein  for  Respondents. 

Case  No.  34 11  of  1865. 

Doorga  Churn  Paharee  (Defendant), 
Appellant,        • 

versus 

Mohunt  Chutoorbhooj  Doss  (Plaintiff), 
Respondent. 

Baboo  Romesh  Chunder  Mitter  for 
Appellant. 

Baboo  Motee  Lol  Mookerjee  for  Respondent 

Principle  of  calculatingf  interest  on  the  principal  sum 
borrowed  in  the  case  of  an  usufructuary  mortgalge. 

Plaintiff  has  now  appealed  in  these 
cases  specially,  urging  that  the  Principal 
Sudder  Am. en  has  not  calculated  the  inter- 
est on  the  principal  sum  borrowec*  on  a 
right  principle,  and  that,  had  he  done  so, 
it  would  have  appeared  that  the  whole  sam 
borrowed  with  interest  had  already  been 
collected  from  the  usufruct  of  the  property. 

On  reverting  to  the  accounts,  which  have 
been  most  carefully  prepared  by  the  Prin- 
cipal Sudder  Ameen,  we  find  that  the  calcu- 
lations as  to  interest  are  quite  correct.  The 
gross  collections  are  given  each  year,  the 
necessary  payments  on  account  of  revenue* 
expense  of  collection,  and  zejnindar's  main- 
tenance, are  then  deducted,  and  the  remaining 
sum  goes  to  reduce,  either  in  whole  or 
partly,  the  interest ;  and,  if  there  be  any  sura 
over,  it  is  carried  to  reduce  the  principal. 
In  every  instance,  simple  interest  alone  is 
charged.  Under  this  view,  we  dismiss  the 
special  appeal  with  costs. 

Special  respondent  urges  that,  as  the  sum 
of  3,013  rupees,  according  to  the  finding  tA 
the  Principal  Sudder  Ameen,  still  remains 
due  to  them,  the  plaintiff's  suit  should  \asz 
been  dismissed,  and  no  conditional  order 
passed  to  the  effect  that  the  piaintiflf  would 
be  entitled  to  possession  on  paying  that  sum 
within  one  month  from  the  date  of  the 
decision. 

There  is  much  to  be  said  in  favor  of 
special  respondent's  contention.  As,  however, 
it  appears  that  the  conditional  order  has  not 
been  taken  advantage  of  by  the  plaintiff,  it 
is  unnecessary  to  pursue  the  matter  further* 
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The  loth  April  1866. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Sale  of  Ptttnee  for  arrears— Suit  for  damages 
^        by  Dur-putneedar. 

,  Case  No.  2  of  1866. 

» 

Regular  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  East  Burdwan, 
dated  the  lyth  August  iS6j. 

Madhub  Anund  Moittro  and  others  (Plaint- 
•   iffs),  Appellants, 

versus 

Mussumat  Joy  Koomaree  Bibee  and  others 
(Defendants),  Respondents. 

Baboos   Sreenath  Doss  and   Onoocool 
Chunder  Mookerjee  for  Appellants. 

Baboo  Dwarkanath  Mitter  for  Respondents. 
Suit  laid  at  Rupees  19,350-2-13. 

The  default  of  a  dur-putneedar  in  the  payment  of  his 
rents  doe  for  Kartick  ovpr  and  above  the  half-year  end- 
ing with  the  last  day  of  Aswin  does  not  bar  his  suit  for 
damages  against  the  putneedar,  for  having  allowed  his 
ptttnee  to  be  sold  by  tne  zemindar  for  arrears  of  putnee 
rent  for  the  first  six  months  of  the  year. 

This  is  a  suit  for  damages  caused  to  the 
plaintiff  by  the  conduct  of  the  defendant, 
who,  being  a  putneedar,  defaulted,  allowed 
bis  putnee  to  be  sold  by  the  zemindar,  and 
thereby  lost  or  annihilated  the  plaintiff's 
dorpumee,  which,  under  the  law,  was  swept 
away  in  the  sale. 

The  facts  are  not  much  in  dispute,  and  the 
Principal  Sudder  Ameen  has  dismissed  the 
case,  holding  that,  although  the  conduct  of 
the  defendant  was  bad  in  not  paying  his 
own  rent  to  the  zemindar,  and  although  the 
plaintiff  had  complied  with  the  strict  re- 
quirements of  the  putnee  law,  Regulation 
Vlll.  of  1 81 9,  Section  17,  Clause  6,  and  had 
not  failed  in  the  payment  of  any  portion 
of  the  sum  necessary  to  make  up  his  total, 
the  plaintiff  had  yet  defaulted  in  the  rents 
doe  for  Kartick  over  and  above  the  half- 
year  ending  with  the  last  day' of  Aswin.  In 
this  view,  and  on  this  point  alone,  the  Lower 
Court  held  that  the  plaintiff  could  not  suc- 
ceed under  Regulation  VIII.  of  1819,  as  he 
had  not  complied  himself  with  the  strict 
provisions  of  the  same.  We  hold  the  Prin- 
cipal Sudder  Ameen  wrong  on  the  latter 
point,  and  we  set  aside  his  decision. 

With  regard  to  one  part  of  the  decision, 

.a  cross-appeal  is  taken  by  the   defendant, 

m.,  as  to  whether  the  plaintiff  had  really 

paid  up  all  the  rents  due  for  the  first  six 

ttontliB  of  the  year,  and  whether  interest 


is  not  part  of  the  rent.  But  on  this  point 
we  think  the  ruling  of  the  Lower  Court 
correct.  The  plaintiff  had  paid  to  the 
defendant,  as  durputnee  rent,  the  sum  of 
Rs.  2,982.  Of  this,  2,900  was  principal, 
and  82  was  interest ;  but  the  defendant 
contends  that  the  sum  due  as  interest  was 
not  Rs.  82,  but  Rs.  86-12,  and  that  the 
plaintiff  has  therefore  fallen  short  of  the  full 
sum  by  just  4  rupees  12  annas.  We,  as 
already  said,  do  not  concur  in  this  argu- 
ment. The  whole  of  the  actual  rent  had 
been  paid  up  within  the  meaning  of  the  law, 
and  it  was  evidently  ample  to  have  enabled 
the  defendant  to  pay  up  his  dues  as  putnee- 
dar  to  the  zemindar. 

As  regards  the  other  point  on  which  the 
Principal  Sudder  Ameen  has  dismissed  the 
case,  we  find  that  the  failure  of  the  Kartick 
instalment  was  never  pleaded  by  the  defend- 
ant until  the  actual  close  of  the  case,  when 
the  defendant  started  it.  The  Court  would 
not  allow  the  point  to  be  pleaded,  as  'Mt 
*'  might  alter  the  pleadings  and  the  issues, 
''  and  induce  the  necessity  of  calling  for  fresh 
"evidence;"  and  then,  strange  to  say,  the 
Court  took  up  the  point  itself  as  one  of  law, 
and  held  that  the  instalment  for  Kartick  was 
really  due  on  the  1st  of  Agran,  and,  as  the 
plaintiff  had  admittedly  not  paid  the  same, 
he  thereby  became  a  defaulter. 

If   the  Court  thought  the  point  pleaded 
at  so  late  a  stage  deserving  of   notice,   it 
should   have   adjourned  the  case  for  fresh 
evidence,  inasmuch  as  the  plaintiff  contends 
that  he  could  have  shown  that  the  instal- 
ment of  Kartick  was  assigned  over,  by  the 
direction  of  the  defendant,   to  some  third 
party.     But  the   truth   is,    that  the    Lower 
Court  is  wrong  in  law.    The  sale   of  the 
putnee,   which   carried   the   durputnee   with 
it,  was  for  the  first  six  months  of  the  year. 
The  day  af  sale,  owing  to  the  intervention 
of  some  holidays,  was  put  off  from  the  ist 
to  the  3rd  of  Agran ;  but,  whether  it  took 
place  on  the  ist  or  on  the  3rd,  it  could  not 
be  termed  a  sale  for  the  instalment  of  Kar- 
tick, and  we  cannot  endorse  the  argument 
of  the  defendant,  to  the  effect  that  the  lia- 
bility of  the  defendant  to  the  zemindar  had 
no  connection  with  the  instalments  demand- 
able  by  the   defendant   from  the  plaintiff. 
With  Section  17  of  Regulation  VIII.  must  be 
read    Section    13,    Clause   3,    which    shows 
that  the  rent  due  from  the  inferior  talookdar 
to  the  holder  of  the  advertised  tenure  is  to 
be  lodged  and  carried  to  account.    This  rent 
had  really  been  paid  to  the  putneedar.    The 
Lower  Court  was  quite  wrong  in  b'ringing  the 
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instalment  of  Kartick  into  conSideraliort  at 
all.  This,  then,  being  struck  Out  bf  the 
casfe,  and  the  Lower  Court  being  corrfect  in 
its  finding  that  all  the  rent  up  to. the  end  of 
Aswin  had  been  paid,  it  follows  naturally 
that  the  plaintiff  is  entitled  to  a  decree,  and 
we  hereby  declare  him  to  be  so  entitled. 

As,  however,  the  evidence  is,  admittedly, 
not  sufficient  to  enable  us  to  decide  to  what 
damages  the  plaintiff  is  entitled,  we  remand 
the  case  to  the  Lower  Court  under  Section 
354  of  the  Civil  Court,  retaining  it  on  our 
own  files. 

The  Principal  Sndder  Ameen  will  take 
evidence  from  the  plaintiff  to  the  amount  of 
damages,  and  will  allow  the  defendant  to 
rebut  th'6  same  if  she  wishes  it.  The  Prin- 
cipal Sudder  Ameen  will  then  record  a 
finding  oh  this  issue,  and  will  return  the 
record  to  us  with  as  little  delay  as  practi- 
cable. 


The  nth  April  1866. 

Present  : 

the  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

fudges. 

Endowed  lands— Decree  against  Shevait— In- 
terpretation of  decree  (Modification  or  rever- 
sal of). 

Case  No.  2938  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Jessore,  dated  the  igth  August 
186^,  reversing  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  that  District, 
dated  the  28th  April  1864. 

Ranee  Shibeshuree  Debia  (one  of  the  De- 
fendants), Appellaht, 

versus 

Mothdoranath  Acharjee  (Plaintiff), 
Respondent.  * 

Baboo  Annnd  Chnnder  Ghosal  fdr 
Appellant. 

Mr.  T,  Barrow  and  Baboo  Banee  M  cut  hub 
Banerjee  tor  Respondent.    ' 

A  (iecree  for  lands  with  wasilat  (the  lands  havinfr  been 
lield  and  claimed  by  the  defendant  as  shevait  of  an  en- 
dowment, and  the  profits  of  the  lands  having  wrong-ly 
gone  into  the  treasury  of  the  shevait)  is  not  a  decree 
against  the  defendant  personally,  but  against  the  de- 
fendant as  shevait. 

The  interpretation  put  by  a  ludge  in  execution  of  a 
decree  on  its  terms  is  final  untilit  is  modified  or  revers- 
ed on  review.  A  new  suit  will  not  lie  to  obtain  a  differ- 
ent interpretation. 

Certain  plaintiffs  sued  Kistomonee  Debia 
for  possession  of  certain  fisheries  and 
alluviahlaitds,  of  which  they  had  been  dis- 


possessed by  her,  belonging  lb  their  estate 
of  Erinda. 

Kistomonee  denied^  the  dispossession,  and 
pleaded  that  they  belong  to  her  estate 
Tetoolberiah,  which  was  endowed  for  the 
service  of  a  particular  idol,  and  that  ihej 
had  always  been  in  her  possession  2k  shevait. 

The  Lower  Appellate  Court  in  that  case  * 
gave  plaintiff  a  decree  against  Kistomonee 
with  wasilat.  In  execution,  certain  pro- 
perties were  attached  with  a  view  to  bring- 
ing them  to  sale  to  realize  the  wasilat,  but 
the  Judge  held  that  the  decvee  against 
Kistomonee  was  a  personal  one,  and  only 
her  own  property  could  be  sold ;  that,  even 
were  she  shevait^  endowed  property  could  tiot 
be  sold  in  execution :  he  therefore  released 
the  property. 

PlaintiK  then  brought  the  present  action, 
with  a  view  of  reversing  the  Judge's  sum- 
mary order  passed  in  execution,  and  q\ 
obtaining  an  order  for  the  dalfe  bf  thfe  endow- 
ed property  of  Tetoolberiah  for  the  realiza- 
tion of  the  wasilat  decreed  to  thettt. 

The  Judge  gave  plaintiff  a  decree,  and  a 
special  appeal  has  been  preferred  against 
that  order;  but  it  is  unnecessary  fbf  (is  to 
enter  on  a  consideration  of  the  poitit  raised 
in  special  appeal,  for  it  appears  to  us  that 
the  present  suit  is  altogether  inadmissible. 

The  plaintiff  in  the  first  suit  obtained  a 
decree  against  Kistomonee  Debia  for  certain 
lands  with  wasilat;  those  lands  she  had 
held  and  claimed  as  shevait  of  Tetoolberiah, 
and  the  profits  of  those  lands  had  wrongly 
gone  into  the  treasury  of  the  shevait  of  the 
idol.  The  decree  was  therefore  not  against 
Kistomonee  personally,  but  against  her  as 
the  shevait  of  the  idol  to  whose  benefit 
Tetoolberiah  was  endowed.  If  this  be  so, 
the  order  in  execution  was  clearly  iriohg. 
But,  as  that  order  interpreted  the  decrtt 
passed  by  the  Judge  ift  the  case  before  it, 
it  was  not  competent  to  the  plaintiff  ih  a 
new  suit  to  obtain  a  different  interpretation; 
that  interpretatipn  is  final  until  it  be  modified 
or  reversed  on  review. 

We  are,  therefore,  compelled  to  reverse 
the  judgment  passed  by  the  Judge  in  the 
present  case,  and  to  dismiss  plaintiffs  suit, 
each  party  bearing  its  own  costs  in  both 
Courts.  But,  as  it  is  clear  that  th6  order 
in  execution  is  wrong,  we  give  filaititiff 
three  months  from  this  date  within  which 
to  file  a  review  of  it.  If  plaintiff,  the  spe- 
cial respondent  before  us,  files  a  petition  of 
review  of  judgment  within  that .  time,  the 
Judge  will  review  the  order  In  execu- 
tion, making  Kistomonee,  as  the  shevaH  of 
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Tetoolberiah,  liable  for  ihe  wasilat ;  but,  as 
the  property  is  endowed,  it  cannot  be  sold  in 
execution ;  the  rents  can  only  be  sequestered 
to  meet  the  daim  of  the  plaintiff  in  that  suit. 
The  costs  of  this  special  appeal  will  be  borne 
by  the  parties  respectively. 


The  nth  April  1866. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  Shumbhoo- 
«nath  Pundit,  Judges, 

Mafaomedan  Law  of  Pre-emption— Preliminary 

declarations. 

Case  No.  3322  of  1865. 
Special  Appeal  from   a  decision  passed  by 
Ihe  Officiating   Principal   Sudder    Ameen 
of  Ehaugalpore,  dated  the    14th    Septem- 
ber iS6j,  reversing  a  decision  passed  by 
the  Moonsiff  of  Kishengunge^   dated  the 
12th  December  1864, 
Mona  Singh  and  others  (Plaintiffs), 
Appellants^ 

versus 

Afosrad  Singh  and  others  (Defendants), 
Respondents. 

Baboo  Anund  Gopal  Paleet  for  Appellants. 

Baboo  Mohesh  Chunder  Chowdhry  for 

Respondents. 

According  to  the  Mahomedan  Iaw  of  Pre-emption, 
the  claimant  for  pre-emption  must  first  make  the  preli- 
minary declarations.  Going  into  his  house  to  g^et  the 
money,  before  making  the  preliminary  declaration,  is 
not  a  compliance  with  the  law. 

We  think  it  is  quite  clear  in  this  case  that 
it  is  found  as  a  fact  that  the  claimant  for 
pre-emption  did  not  at  first  make  the  preli- 
minary declarations^  but  went  inside  his  house 
and  got  the  money. 

The  Mahomedan  Law  requires  that  the 
making  the  preliminary  declarations  shall  be 
the  first  thing  to  be  done.  Here  these  de- 
clarations were  not  first  done.  Where  a  law, 
such  as  the  Mahomedan  Law  of  Pre-emption, 
lays  down  rules  in  derogation  of  ordinary 
civil  rights,  we  think  its  legal  formalities 
should  be  strictly  adhered  to.  The  case  of 
the  nth  January  1855  admits  time  for 
reflection  and  for  a  party  to  become  collect- 
ed. Hm  if  a  man  is  calm  enough  to  bring 
oat  of  his  house  two  bags  containing  1,150 
ntpees,  he  would  probably  ,be  previously 
calm  enough  to  make  the  preliminary  decla- 
rations. 

Thus,  considering  the  decision  wrong,  we 
reverse  it,  and  decree  this  special  appeal  with 
costs. 

Vol.  V. 


The  nth  April  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Onus  Probaadl  (Receipt  of  consideration  io  a 

Bond-sttit). 

Case  No.  8  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Officiating  Principal  Sudder  Ameen 
of  Bhaugulpore^  dated  the  2^th  October 
186s. 

Mussamut  Jhaloo  (Defendant),  Appellant, 

versus 

Shaikh  Furzund  Ali  (Plaintiff),  Respondent, 

Baboos  Chunder  Madhub  Ghose  and  Romesk 
Chunder  Milter  for  Appellant. 

Moonshee  Ameer  Ali  Khan  Bahadoor  and 
Baboo  Onoocool  Chunder  Mookerjee  for 
Respondent. 

Suit  laid  at  Rupees  5,807-8. 

Where  a  defendant  In  a  bond-suit  denie?  receipt  of  the 
consideration  in  toto,  the  onus  of  proving  the  receipt 
thereof  is  on  the  plaintiff.  Where  the  defendant  denies 
receipt  of  the  consideration  in  part,  the  anus  is  on  the 
plaintiff  to  prove  payment  of  the  consideration  to  the 
extent  of  the  sum  not  admitted  by  the  defendant. 

This  was  a  suit  to  recover  Rupees  5,807-8, 
principal  with  interest  alleged  to  be  due  on 
two  bonds,  dated  respectively  the  7th  October 
i860,  and  the  8th  Bysack  1269.  The  first 
instrument  is  registered :  the  other  is  not. 

The  defendant  admits  the  execution  of 
the  first-named  bond,  but  avers  that  out  of 
the  sum  covered  by  it  she  received  only 
Rs.  500.  She  wholly  repudiates  the  other 
deed. 

The  Principal  Sudder  Ameen,  remarking 
that,  as  the  defendant  admits  the  execution 
of  the  first-named  bond,  the  "onus"  of  prov- 
ing non-receipt  of  the  whole  amount  of  the 
consideration-money  was  upon  her,  found,  on 
review  of  the  evidence,  that  she  had  failed  to 
prove  her  allegations. 

With  reference  to  the  second  bond,  the 
Lower  Court  found  that  the  execution  was 
proved.    The  suit  was  decreed.  •     * 
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There  was  some  contest  before  us  as  l^ 
the  party  upon  whom  the  "  onus"  lay.  W^ 
are  of  opinion  that,  whether  the  defendant  in 
a  bond-suit  denies  receipt  of  the  considera- 
tion in  toto  or  in  part,  the  onus  of  proving 
the  receipt  thereof  is  equally  on  the  plaintiff. 
See  a  decision  of  this  Bench,  Weekly  Re- 
porter, Volume  III.  for  1865,  page  in. 

The  plaintiff  is  relieved  from  the  burthen 
of  proving  the  payment  of  the  consideration- 
money  to  the  extent  of  the  sum,  the  receipt 
of  which  is  admitted  by  the  defendant,  but 
nothing  further. 

On  turning  to  the  evidence  in  this  case, 
the  whole  of  which  has  been  read  to  us,  we 
find  that  it  was  not  taken  before  the  Prin- 
cipal Sudder  Ameen,  who  decided  the  case, 
but  before  another  officer.  The  Lower  Court 
was  therefore  not  in  a  better  position  to  judge 
of  the  value  of  this  evidence  than  this  Court 
is.  We  also  observe  that  the  language  in 
which  the  evidence  is  recorded  is  not  that 
which  would  be  used  by  witnesses  in  the 
low  position  of  life  of  those  who  have  been 
examined  in  this  suit.  Persian  terms  are 
used,  which  show  that  the  evidence  was  not 
taken  down  in  the  language  in  ordinary  use 
in  the  district,  but  in  the  language  of  the 
presiding  officer,  Moulvee  jMoheeooddeen. 

The  writer  of  the  two  bonds,  Gordyal, 
though  a  relation  of  the  defendant,  was  the 
mooktear  of  the  plaintiff  when  the  alleged 
bonds  were  executed.  He  distinctly  deposes 
that  the  defendant  received  only  500  rupees 
of  the  consideration-money  of  the  first  bond. 
This  party  was  known  to  be  the  nephew  of 
the  defendant  when  the  deeds  were  executed, 
and  was  selected  by  the  plaintiff  to  write 
them.  The  witness  Jowahur  Pasban  confirms 
the  statement  of  Gordyal.  The  remaining 
witness,  Molai  Khan,  proves  too  much,  and 
we  have  no  hesitation  in  rejecting  his 
testimony  as  quite  untrustworthy.  • 

The  second  bond  was  not  registered,  and 
appears  to  us  to  have  been  fabricated  to  fall 
back  upon  in  case  the  Court  should  hold  that 
the  whole  of  the  consideration-money  of  the 
first  bond  had  not  been  received  by  the  de- 
fendant. 

We  decree  this  appeal,  and  amend  the  de- 
cision of  the  Principal  Sudder  Ameen,  The 
plaintiff,  respondent,  will  recover  Rupees  500, 
the  sum  the  receipt  of  which  the  defendant 
admits  with  interest,  with  costs  of  both 
Courts  in  proportion  to  be  paid  by  the  de- 
fendant; excess  costs  of  both  Courts  to  be 
paid  by  the  plaintiff,  respondent.  The  re- 
mainder of  his  claim  is  dismissed  with  costs 
of  botET  Courts. 


The  nth  April  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 

Limitation— Minors — Special     and    ICreneral 

Pleas. 

Case  No.  74  of  1866. 

Special  Appeal  from  a  decision  passed  fy 
the  Additional  Judge  of  Dacca,  dated  the 
i^th  September  186^,  modifyfng  a  deci- 
sion passed  by  the  Sudder  Ameen  of  that 
District y  dated  the  21st  January  186^, 

Hurish  Chunder  Nag  (one  of  the  Defendants), 

Appellant, 

versus 

Abbas  Ali  and  another  (Plaintiffs), 
Respondents, 

Mr.  J.  S,  Rochfort  and  Baboo  Kalee  Mohun 
Doss  for  Appellant. 

Baboos    Issur    Chunder    Chucker butty    and 
Luleet  Chunder  Sein  for  Respondents. 

A  minor  is  not  bound  to  sue  within  three  years  after 
the  attainment  of  his  majoritv,  but  may  sue  within 
twelve  years  from  the  cause  of  action,  if  such  tirae  has 
not  expired. 

Notwithstanding  the  failure  of  the  defendant  on  his 
special  plea  of  limitation  {i.e.y  that  the  pl^ntiff  shoold 
have  sued  within  three  years  after  the  attainment  of  his 
majority),  he  is  entitled  to  a  decision  on  his  plea  of  the 
general  law  of  limitation  (1.  e.y  that  the  plaiotif!  biid 
not  been  in  possession  for  twelve  years  before  the  suit). 

There  is  no  force  in  the  special  plea  of 
limitation  taken  by  the  special  appellant,  to 
the  effect  that  the  plaintiffs  should  have  sued 
within  three  years  after  the  attainment  of 
their  majority.  The  plaintiffs  were  not 
bound  to  sue  within  3  years,  but  were  com- 
petent to  avail  themselves  of  the  general  lav 
of  limitation  of  12  years  from  the  cause  of 
action.  This  has  been  clearly  ruled  in  the 
case  reported  at  page  305  of  the  Weekly  Re- 
port, 4lh  May  1865,  Volume  II. 

But  there  is  force  in  the  plea  that  the 
Judge  has  recorded  no  finding  on  the  gene- 
ral law  of  limitation  also  clearly  pleaded  by 
the  defendant.  The  rejection  of  the  title  of 
Aruz  Bibee  would  not  necessarily  prove  the 
title  and  the  possession  of  the  plaintiff.  And, 
as  the  defendant,  in  reply  to  the  plaintiff's 
allegation  of  dispossession,  clearly  pleaded 
that  the  plaintiff  had  not  been  in  possession 
for  1 2  years  before  suit,  he  is  entitled  to  a 
decision  on  the  point  from  the  Judge. 

We  remand  the  case  to  the  Judge  ac- 
cordingly. 
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The  1 2th  April  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges. 

Priority  of  title  (of  pnrduser  at  aale  for  arrears 
of  renl^  oyer  prior  purchaser  at  sale  In  execu- 
tion of  decree  of  CiTil  Court) — Damag^es. 

Case  No.  2334  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Beer- 
hhooniy  dated  the  2'jth  May  186^,  modify- 
ing a  decision  passed  by  the  Moonsiff  of 
that  District y  dated  the  26th  November 
1864. 

Gopal  Mnndul  (Defendant);  Appellant, 

versus 

Soobhudra  Boistobee  (Plaintiff),  Respondent. 

Baboo  Bama  Churn  Banerjee  for  Appellant. 

Baboo  Woopendur  Chunder  Bose  for 
Respondent. 

A  bond  fide  purchaser  at  a  sale  for  arrears  of  rent  has 
a  preferential  title  over  a  purchaser  at  a  prior  sale  in 
execution  of  a  decree  of  the  Civil  Court.  But  damages 
may  be  recovered  by  the  latter  from  the  zemindar  and 
the  defaulting^  tenant  on  proof  of  collusion  and  fraud. 

The  special  appellant,  Gopal  Mundul, 
claims  a  tenure  sold  under  a  decree  for 
arrears  of  rent  from  1267  to  1269  under 
Section  105  of  Act  X.  of  1859.  The  re- 
spondent, Soobhudra  Boistobee,  claims  and 
has  obtained  a  decree  for  a  moiety  of  the 
tenure  as  purchaser  at  a  sale  under  a  decree  of 
the  Civil  Court  against  her  husband,  the 
fanner  of  the  tenure. 

If  the  case  rested  there,  the  special  appel- 
lant, as  purchaser  of  the  tenure  under  Act  X., 
would  have  a  good  title  as  against  the  re- 
spondent. But  the  respondent  alleges  that 
the  decree  for  rent  and  the  sale  under  Sec- 
tion 105  were  fraudulent  and  collusive  for 
the  purpose  of  defeating  her  claim  against 
the  estate  of  her  husband. 

The  first  Court  found  on  the  evidence  that 
the  rents  of  1267  to  1269  had  been  paid,  and 
that  the  subsequent  suit  for  rent  was  collu- 
sive. Now,  if  the  special  appellant,  Gopal 
Mundol,  was  a  party  to  the  fraud,  or  col- 
luding with  the  zemindar  and  the  husband 
of  the  respondent,  in  order  to  defeat  her 
claim,  she  will  be  entitled  to  a  declaration 
that  her  title  is  unaffected  by  such  fraudu- 
lent sale. 

If  it  turns  out  that  the  sale  as  between  the 
zemindar  and  the  husband  of  the  respondent 
is  collusive  and  fraudulent,  but  that  Gopal 
Mundul  purchased  honestly  and  paid  the 


price  of  the  tenure  bond  fide,  with  no  other 
intent  than  to  buy  as  an  honest  man  might, 
the  suit  must  be  dismissed  as  against  him 
with  costs. 

But,  in  that  case,  we  think  that  a  decree 
may  be  made  against  the  zemindar  and  the 
plaintiff*s  husband  for  damages  to  an  amount 
equal  to  the  full  value  6f  the  moiety  of  the 
tenure  of  which  the  special  respondent, 
Soobhudra  Boistobee,  has  been  deprived  by 
their  acts,  together  with  an  additional 
amount  to  cover  all  costs  which  she  will 
have  reasonably  incurred,  and  which  will  not 
be  awarded  to  her  in  this  suit,  such  as  the 
costs  which  in  that  Court  she  may  be  com- 
pelled to  pay  to  the  special  appellant,  Gopal 
Mundul. 

With  this  observation,  we  remand  the  case 
to  the  Lower  Appellate  Court  for  a  fresh 
trial. 


The  13th  April  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Registration  (Act  XIX.  of  z843)~Pottaht. 

Case  No.  3325  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  Tipperah, 
dated  the  30th  August  186^,  reversing  a 
decision  passed  by  the  Moonsiff  of  that  Dis- 
trict, dated  the  ^oth  January  r86^. 

Anund  Chunder  Chowdhry  and  others 
(Defendants),  Appellants, 

versus 

Chunder nath  Roy  and  others  (PlaintiiTs), 

Respondents. 

Baboo  Sreenath  Banerjee  for  Appellant. 

Baboos  Chunder  Madhub  Ghose  and  Pearee 
Lai  Roy  for  Respondent. 

Act  XIX.  of  1843  does  not  apply  to  pottahs.  Conic- 
quently,  a  subsequently«regristered  pottah  cannot  pre- 
vail over  a  prior  unregistered  pottah. 

This  was  a  suit  to  recover  possession  of 
land  by  reversing  a  decree  passed  under  Act 
X.  of  1859. 

The  plaintiff's  allegation  was  that  he  held 
the  land  under  a  dowl  from  the  jenundar. 
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dated  Poos  1267  B.  S.,  which  was  duly  re- 
gistered, until  the  defendant,  who  likewise 
held  a  dowl  from  the  zemindar,  dated  in 
Phalgoon  1267,  got  a  decree  for  rent  against 
one  of  the  ryots.  Plaintiff  intervened  in 
that  snit,  hut  his  objections,  taken  under 
Section  J7  of  Act  X.,  were  overruled,  and 
the  effect  of  the  decree  then  passed  was  to 
declare  the  defendant,  the  party  in  possession 
of  the  land  under  the  dowl  of  Phalgoon 
1267.  The  plaintiff  now  sues  to  establish 
his  titler  to  the  land. 

The  defence  was  rightful  possession  under 
the  landlord's  dowl,  and  an  allegation  that 
the  lease  propounded  by  the  plaintiff  was 
collusive. 

The  Court  of  first  instance  held  the  de- 
fendant's lease  to  be  good,  and  dismissed  the 
suit. 

But  the  Principal  Sudder  Ameen,  on  ap^ 
peal,  considered  that  the  two  dowls  covered 
different  plots  of  land,  and  that  the  plaintiff 
had  been  in  possession  of  what  he  claimed 
under  his  lease  from  the  date  of  his  grant, 
and  was  entitled  to  recover. 

It  is  now  urged  in  special  appeal  that  the 
Principal  Sudder  Ameen  has  tried  an  issue 
which  in  no  way  arose  from  the  pleadings, 
and  concerning  which  there  has  never  been 
any  dispute,  and  has  altogether  ignored  the 
strong  evidence  of  possession  produced  by 
the  defendant. 

With  regard  to  the  first  objection,  we  have 
flO  doubt  that  the  Lower  Appellate  Court 
was  wrong.  There  never  was  any  question 
as  to  the  identity  of  the  land  claimed  by 
either  garty.  It  was  admitted  throughout; 
and  the  very  fact  of  there  having  been  an 
intervention  under  Section  jj  of  Act  X.  of 
1859  shows  that  the  dispute  was  for  one  and 
the  same  piece  of  land  for  which  the  zemindar 
was  alleged  to  have  given  two  separate 
leases.  The  Court  Ameen's  report^also  dis- 
closes the  same  state  of  things,  and  we  do 
not  understand  why  the  Principal  Sudder 
Ameen  should  have  gone  out  of  his  way  to 
consider  objections  which  had  never  been 
'  raised  at  any  stage  of  the  proceedings. 

But  it  is  contended  for  the  special  respond- 
ent that,  admitting  the  Lower  Court's  error 
in  this  respect,  this  Court  must  still  uphold 
its  decision,  because  the  Principal  Sudder 
Ameen  has  found  clearly  that  the  special 
respondent  is  in  possession  under  a  registered 
pottah,  and  has  collected  retits  since  the  time 
hi  getting  possession. 

If  this  were  the  sole  ground  of  the  Prin- 
cipal Sudder  Ameen's  order,  the  case  might 
be  8O1,  and  we  should  not  be  justified  in  sup- 


posing that  the  Lower  Court  omitted  to  con- 
sider the  evidence  adduced  by  the  special  ap- 
pellant, merely  because  there  was  no  specific 
mention  made  of  it  in  its  judgment.  But  in 
the  present  case  that  judgment  appears  to 
have  proceeded  altogether  on  the  mistaken 
idea  that  the  two  dowls  covered  different 
plots  of  land  ;  and  with  this  idea  present  to  his 
mind,  and  finding  primd  facie  evidence  of  the 
special  respondent's  possession  of  his  plot,  it 
is  only  a  fair  deduction,  from  the  absence  of 
all  mention  of  the  special  appellant's  proofs 
of  possession,  that  the  Principal  Sudder 
Ameen  did  not  take  those  proofs  into  consi- 
deration Indeed,  if  he  were  convinced  that 
the  land  claimed  by  the  special  appellant 
was  different  from  that  of  the  special  respond- 
ent, it  was  unnecessary  for  him  to  do  so. 

Now,  keeping  in  mind  that  the  contention 
in  this  case  is  regarding  one  and  the  same 
land,  and  that  the  question  is  whether  the 
special  respondent's  pottah  (which  is  subse- 
quent in  date)  is  to  prevail  over  the  special 
appellant's  pottah  (which  is  prior  in  date), 
we  think  that  the  Principal  Sudder  Ameen 
should  have  gone  most  particularly  into  evi- 
dence as  to  the  fact  of  either  the  special 
respondent's  or  the  special  appellant's  bond 
fide  possession  by  payment  of  rent  to  the 
zemindar.  The  mere  fact  of  one  pottah  being 
registered,  and  the  other  not,  although  it  is 
relied  on  by  the  Principal  Sudder  Ameen  as 
conclusive  against  the  special  appellant,  has 
in  reality  nothing  to  do  with  the  question, 
there  being  no  law  giving  precedence  to  a 
registered  pottah.  Act  XIX.  of  1843  refers 
to  deeds  of  sale  or  gifts  and  to  mortgages,  and 
not  to  pottahs. 

Now,  there  is,  we  observe,  a  considerable 
quantity  of  evidence  to  prove  the  special 
appellant's  possession  and  payment  of  rent, 
in  the  shape  of  a  decree  for  rent  obtained 
by  the  zeftiindar  against  him  for  the  kisit 
of  Aghun,  Poos,  and  Magh,  two  of  which 
refer  to  periods  during  which  the  special 
respondent  is  said  to  have  held  possession 
under  his  registered  pottah.  There  is  also 
the  evidence  of  witnesses.  The  speeial  ap- 
pellant has  an  undoubted  right  to  have  lids 
evidence  examined  ;  and,  for  the  reasons  above 
given,  we  are  of  opinion  that  the  Princi- 
pal Sudder  Ameen  passed  it  over  without 
enquiry,  and  that  his  judgment  is  defective 
in  consequence. 

We  think  also  that,  in  order  to  come  to 
a  satisfactory  decision  as  to  the  payment 
of  rent,  the  zemindar  himself  shonki  be 
summoned  as  a  witness  and  examined. 

Costs  will  follow  the  resnll. 
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The  13th  April  1866. 

Present : 

The  HoD'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Limitation — Amended  plaint. 

Cases  Nos.  79  and  87  of  1866. 

Special  Appeals  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  East  Burd- 
ivan,  datM  the  ^otli  October  iS6^,  revers- 
ing a  decision  passed  by  the  Moonsiff  of 
that  District,  dated  the  yth  April  1864. 

Ram  Coowar  Shaba  and  others  (Defendants), 

Appellants, 

versus 

Dwarkanath  Hazra  (Plaintiff),  Respondent, 

Saboos  Nil  Afadhub  Pose  and  Ji^alee  Kishen 
Sein  for  Appellants. 

Baboos  Panee  Madhub  Panerjee  and  Mohesh 
Chunder  Chotvdhry  for  Respondent. 

A  suit  must  be  cofrsidered  to  have  commenced  on 
t^  dty  when  the  original  plaint  was  filed,  and  not 
M  the  day  when  the  plaint  was  returned  after 
amendment. 

I*  case  No.  79.  the  application  of  the 
present  law  of  limitation,  as  contended  for 
by  the  special  appellant,  would  be  incorrect. 
Following  the  niUng  laid  down  at  page 
314  of  Hay's  Reports,  9lh  of  March  1863, 
we  hoid  that  the  suit  was  commenced  on 
the  3 1  St  of  December  1861,  when  the  ori- 
ginal plaint  was  filed,  and  not  on  the  2nd 
of  January  1862,  when  the  plaint  was  re- 
tarned  after  amendment.  In  this  view, 
the  case  is  governed  by  the  old  law  of 
limitation,  and  the  point  raised  before  us  has 
»o  force  whatever. 

In  case  No.  %*],  the  special  appellant,  who 
has  bought  the  rights  and  interests  of  Bhujo 
Httfee,  one  of  the  four  surviving  brothers 
jft  a  preceding  generation,  on  his  own  show- 
">g»  is  not  entitled  to  more  than  4  annas. 
Whether  the  widows  of  the  other  broihers 
did  or  did  not  give  up  their  shares  to  the 
plaintiff,  the  share  of  the  defendant,  special 
appellant,  would  remain  unaltered. 

The  objection  to  the  decree  of  8  annas 
to  ih^  plaintiff  by  the  Appellate  Conn  is, 
consequently,  without  any  force  at  ail. 

Both  appeals  are  dismissed  vrtih  costs. 


The  13th  April  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Selon- 

Karr,  Judges, 

Second  Lease  of  land — Remedy. 

Case  No.  90  of  1866. 

Special  Appeal  from   a  decision  passed  by 

-  the  Principal  Sudder  Ameen  of  Nuddea, 

dated  the  26th   October  iSdj,  reversing  a 

decision  passed  by  the  Moonsiff  of  Koosh- 

ieay  dated  the  20th  July  186^. 

JeeaooUah  Mundul  (Plaintiff),  Appellant, 

versus 

Rajah  Indoo  Bhoosun  Deb  Roy  and  another 
(Defendants),  Respondents. 

Paboo  Gopeenath  Mookerjee  for  Appellant. 

No  one  for  Respondents. 

A  cannot  question  a  prior  pottah  granted  by  an 
ijaradar  to  B,  which  was  ratified  by  the  zemindar  sub- 
sequently to  his  grant  of  a  new  pottah  in  respect  of 
the  same  land  to  A,  A  must  seek  his  remedy  in  a  suit 
against  the  zemindar. 

The  zemindar  having  ratified  the  pottah 
granted  by  the  ijaradar,  it  cannot  be  ques- 
tioned by  the  special  appellant,  who  must 
seek  his  remedy  in  a  suit  against  the  ze- 
mindar, if  the  latter  has  leased  lands  to  him 
already  leased  out,  and  which  have  been 
admittedF^  for  a  long  period  in  the  occu- 
pancy of  the  special  respondent.  But  there 
is  an  omission  in  the  Lower  Court's  proceed- 
ings to  decide  whether  the  whole  of  the 
land  claimed  is  covered  by  the  defendant, 
special  respondent's  pottah.  It  is  contended 
that  some  of  the  land  claimed  is  not  within 
the  precincts  of  defendant's  pottah,  and  this 
point  must  be  decided. 

The  case  is  remanded  for  that  purpose, 
the  appeal  being  decreed  to  that  extent. 
Costs  of  appeal  payable  by  the  appellant,  as 
he  has  failed  on  the  main  ground  of  appeal, 
and  as  he  took  no  steps  to  niove  the  Lower 
Court  to  review  or  amend  its  judgment. 
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The  I4lh  April  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Partition—Erection— Rights  of  neighbours- 
Right  of  light  and  air. 

Case  No.  3298  of  1865. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Hoog1ily\  dated  the  jrd 
August  i86^f  reversing  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District,  dated  the  26th  January  186^, 

Sreenath  Dutt  and  others  (Plaintiffs), 
Appellants, 

versus 

Nand  Kishore  Bose  and  others  (Defendants), 

Respondents. 

Bahoos  Otool  Chunder  Mookerjee  and  Dwar- 
kanaih  Mitter  for  Appellants. 

Bahoos  Gopeenath  Mookerjee  and  Gopal  Lai 
Mitter  for  Respondents. 

Co-partners  may,  on  partition,  retain  possession 
severally  of  such  joint  lands  as  they  may  have  taken 
separate  possession  of  with  the  consent  of  all  or  at 
least  of  a  majority  of  the  co-partners. 

A  person  cannot  be  allowed  to  maintain  a  wall  to  the 
injury  of  his  neighbour. 

A  built  an  upper-story  to  his  house  overlooking  the 
inner  apartments  of  B,  who  thereupon  built  a  wall  which 
A  complained  deprived  him  of  light  and«air.  Held 
that,  as  A  was  the  first  and  greater  wrong-doer,  he  was 
entitled  to  no  relief  even  if  it  were  shown  that  B^s  wall 
had  deprived  him  of  light  and  air  after  long  enjoy- 
ment of  the  same. 

We  are  satisfied  that  the  special  appellant 
is  entitled  to  have  all  the  ancestral  property 
divided  in  proper  shares,  m.,  those  held 
joint  as  well  as  those  held  separately  by 
the  different  shareholders.  Each  sharehold- 
er, however,  will  be  entitled  to  retain, 
as  a  part  of  his  share,  all  those  lands  he 
may  have  separately  held  upon  which  he 
may  have  erected  buildings  or  planted  fruit- 
trees,  or  at^his  own  expense  dug  a  tank,  or 


which  in  course  of  his  separate  possession 
he  may  have  substantially  improved.  But 
those  who  by  this  mode  of  division  may  be 
found  to  hold  more  than  would  belong 
rightly  to  their  legal  shares  shall  make  up 
the  difference  to  those  who  thus  hold  less, 
from  their  shares  in  other  lands  heifl  jointly, 
or  by  paying  compensation  in  money,  or  by* 
giving  over  other  lands,  or  agreeing  to  pay 
rents^  for  their  thus  larger  sharers.  The 
equitable  rules  of  Regulation  XIX.  of  1814, 
and  the  principles  adopted  by  our  CiWl 
Courts  in  such  cases,  are  to  be  adopted  for 
the  partition  in  this  case. 

We  are  -  satisfied    that  the    plaintiff  had 
claimed  the  lands  upon  which  the  wall  in 
dispute  in  this  case  stands  as  attached  to  his 
dwelling-house,  and  we  find- that  the  special 
appellant  is  right  when  he  says  before  as 
that  the  two  witnesses    examined   by   him  ; 
sufficiently  prove  the  fact  of  the  plaintiff's 
having  so  had  use  and  occupation  of  that 
land.    The  opinion  of  the  Judge,  both  be-  I 
fore    and    after    remand,    was    against  the 
plaintiff  on   this  point;    but  plaintiff  does 
not  press  this  part  of  his  claim,  provided 
all    the    property    be    divided    as    directed 
above.     We  think,  then,  that,   under  these 
circumstances,  it  will  suffice  that  the  Lower 
Appellate  Court  should  consider  the  lands 
in  question   to  be  claimed  by  the  plaintiff 
as  attached  to  his  house.    It  was  in  respect 
to  these  lands  that   the  plaintiff  all  along 
objected    to    the   defendant's    erecting  the 
wall    thereupon,   and    that  the   Lower  Ap- 
pellate  Court   should    reconsider  the  le^ 
effect    of    the    evidence    of    the    plaintiff's 
witnesses  with  regard  to  plaintiff's  previotis 
possession  of  this  land,  which  evidence  the 
Lower  Appellate  Court  seems  to  us  to  have 
misconstrued. 

We  would  further  notice  to  the  Lower 
Appellate  Court  that  the  co-partners  roar, 
on  partition,  be  allowed  to  retain  possession 
each  of  such  joint  lands  as  they  may  have 
taken  separate  possession  of  with  the  ex- 
press or  implied  consent  of  all  or  at  least 
of  a  majority  of  the  co-partners.  Now, 
this  principle  will  have  to  be  applied  to 
the  defendant's  case  in  respect  to  the  wall 
which  he  built  under  the  circumstances 
noticed  above.  Thus,  defendant  will  have 
no  title  to  retain  the  lands  upon  which  he 
built  the  wall,  unless  he  can  show  the  con- 
sent of  all  or  at  least  of  the  majority  of 
his  copartners. 

We  further  find  that  the  Lower  Appellate 
Court  has  not  taSen  any  notice  of  the  prayer 
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of  the  special  appellant  that  the  wall  should 
be  removed,  as  it  is  so  built  that  it  injures 
the  wall  of  the  dwelling-house  of  the  special 
appellant.  Should  it  be  proved,  as  is  al- 
leged by  the  special  appellant,  that  the  rain- 
water, falling  within  a  confined  space  be- 
tween the  two  walls  of  the  plaintiff  and  the 
'defendant,  and  having  no  outlet,  sinks  into 
and  undermines  the  building  of  the  special 
appellant,  the  defendant  must  not  be  allowed 
to  maintain  the  wall  to  the  injury  of  his 
neighbour. 

The  fact*  of  the  said  confined  water  also 
acting  to  the  prejudice  of  the  wall  erected 
by  the  defendant  does  not  deprive  the 
plaintiff  of  his  right  to  remove  what  is 
mischievous  to  his  part  of  the  building. 

We  further  notice  that  the  plaintiff  is 
said  to  have  built  an  upper-story  to  his 
house,  overlooking  the  inner  apartments  of 
the  defendant.  Defendant,  on  this,  built  the 
wall  which,  it  is  said,  deprived  plaintiff  of 
light  and  air.  Even  if  it  were  shown  that 
light  and  air  had  long  been  enjoyed  by  the 
plaintiff,  and  have  now  been  cut  off  by  de- 
fendant's wall,  still,  as  plaintiff  had  no  right 
to  build  an  upper-story,  with  reference  to 
the  circumstances  of  domestic  life  in  India, 
so  as  to  intrude  on  the  privacy  of  the 
females  of  the  defendant's  family,  the 
plaintiff  would  have  no  relief  in  this  respect, 
as  he  was  the  first  and  greater  wrong-doer. 

Lastly,  we  have  to  observe  that  plaintiff, 
special  appellant,  complains  that  the  evi- 
dence of  several  co-partners  examined  in  this 
case  goes  to  show  that  the  upper-story  built 
by  him  does  not  in  any  wise  injure  the  privacy 
of  any  part  of  the  inner  apartments  of  the 
defendant ;  and,  as  it  would  appear  that  this 
wall  is  built  by  the  defendant  at. a  distance 
from  his  house,  apart  from  its  eastern  wall, 
and  as  the  case  is  already  to  be  remanded 
on  other  grounds,  we  think  the  evidence  of 
the  co-partners  alluded  to  by  the  special  ap- 
pellant should  be  considered  with  a  view 
to  a  question  whether  there  be  an  overlook- 
ing so  as  to  encroach  upon  the  privacy  of 
defendant's  family. 

Of  the  three  pleaders  of  that  defendant 
who  built  the  wall,  one  is  absent  owing  to 
sickness,  and  the  other  two,  on  being  called 
upon  by  the  Court  to  support  the  judgment 
of  the  Lower  Appellate  Court,  stated  that 
they  were  not  prepared  to  argue  the  case, 
as  they  had  not  been  supplied  with  any 
papers  or  instructions. 

We  accordingly  remand  the  case  to  the 
Lower  Appellate  Court  to  re-try  it  with 
reference  to  the  above  remarks. 


The  17th  April  1866. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Admission — Estoppel— Evidence. 

Case  No.  409  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
Moulvie  Nazirooddeen  Khan  Bahadoor, 
Principal  Sudder  Ameen  of  Hooghly,  dated 
the  2jth  November  iS6^. 

Chunder  Kant  Chuckerbutt)'  Christian 
(Plaintiff),  Appellant, 

versus 

Pearee  Mohun  Dutt  and  others  (Defendants), 

Respondents. 

Mr,  R,  E.  Twidale  and  Baboos  Dwarkanath 
Mitter  and  Onoocool  Chunder  Mookerjee 
for  Appellant. 

Messrs,  R.  V,  Doyne  and  R,  T,  Allan  and 
Baboos  Unnoda  Pershad  Banerjee,  Banee 
Madhub  Banerjee,  and  Ombika  Churn 
Banerjee  for  Respondents. 

Suit  laid  at  Rupees  10,000-0-0. 

An  admission  made  by  a  party  in  other  cases  may  be 
taken  as  evidence  against  him«  but  cannot  operate 
against  him  as  an  estoppel  in  a  case  in  which  his  oppo- 
nents are  persons  to  whom  or  to  any  one  else  concerned 
the  admission  was  not  made,  and  who  are  not  proved 
to  have  ever  heard  of  it,  or  to  have  been  in  any  way 
misled  by  it,  or  to  have  acted  in  reliance  upon  it. 

This  was  a  suit  to  recover  possession  of 
a  5  annas  6-2-2  share  of  Lot  Gulimee  by 
reversal  of  a  sale  in  execution  of  decree. 
The  plaintiff's  allegation  was  that  he  pur-^ 
chased  £#  dur-mokururee  right  in  the  pro- 
perty in  question  in  the  year  1267  B.  S. 
for  Rupees  10,000,  but  that  afterwards  (in 
1269  B.  S.,  that  is),  being  pressed  for  money, 
he  mortgaged  it  to  his  mother,  Bromomoyee 
Debia  (a  pro  formd  defendant),  for  an  ad- 
vance of  Rupees  ?,ooo  under  a  deed  of  con- 
ditional sale ;  that,  in  little  more  than  a  year 
(22nd  Phalgoon  1270),  he  cleared  off  the 
advance  by  the  usufruct  and  payments  in  cash, 
and  re-entered  on  his  property,  of  which  he 
held  possession  for  some  three  or  four  months 
before  ouster.  He  adds  that  the  defendant 
Ram  Lai  Mookerjee,  who  held  a  decree  for  ^ 
costs  in  a  resumption-suit  amounting  to 
Rupees  132-7-4  against  his  mother,  took  out 
execution,  and,  in  satisfaction  df  hifS  decree^ 
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caused  the  property  in  suit  to  be  sold  as 
belonging  to  his  (plaintiff's)  mother  Bromo- 
moyee  Debia,  and  purchased  it  benamee  in 
the  name  of  the  defendant  Pearee  Mohun 
Dutt.  Plaintiff  was  ousted  from  his  pro- 
perty in  consequence  of  this  purchase,  and, 
lis  application  in  the  Miscellaneous  Depart- 
ment under  Section  269,  Aft  VIII.  of  1859, 
having  been  rejected,  now  sues  to  recover 
possession  by  regular  suit. 

The  defendant  Pearee  Mohun  Dutt  al- 
leged that  the  lands  in  question  had  been 
sold  absolutely  to  Bromomoyee  by  her  son, 
and  had  afterwards  been  purchased  by  him 
(defendant)  in  good  faith  at  the  execution- 
sale.  He  denied  that  he  acted  "benamee" 
for  Ram  Lall  Mookerjee,  and  urged  that  the 
plaintiff's  own  admissions  in  cases  before  the 
Courts  proved  that  his  mother  was  the  real 
owner  of  the  estate. 

The  Principal  Sudder  Ameen  held  that 
there  was  no  proof  of  the  mortgage  to  Bro- 
momoyee, but  that  the  latter  was  in  posses- 
sion at  the  time  of  sale  as  absolute  owner  of 
the  property.  He,  therefore,  dismissed  the 
plaintiff's  suit,  considering  him  bound  by 
his  own  admissions  in  other  cases,  and  estop- 
ped from  setting  up  any  claim  opposed  to 
them. 

It  is  urged  in  appeal — 

(i)  That  the  admissions  of  the  plaintiff 
cannot  act  as  an  estoppel  against  him  in  this 
suit; 

(2)  That  there  is  sufficient  proof  of  the 
mortgage  and  of  the  subsequent  re-entry; 
and 

(3)  That  the  admissions  of  the  plaintiff 
in  the  Fouzdaree  and  Revenue  Courts  are 
not  irreconcilable  with  the  facts  alleged  by 
him  in  this  case. 

On  the  first  issue,  we  agree  with  the  ap- 
pellant that  the  admissions  in  question  can- 
not act  as  an  estoppel.  It  was  newr  at  any 
time  pleaded  that  they  had  been  made  to  the 
purchaser  or  to  any  one  else  concerned,  and 
there  is  no  proof  that  these  parties  ever 
heard  of  them,  or  were  in  any  way  misled 
hy  them,  or  had  made  the  present  purchase 
in  reliance  upon  them.  They  may  be  taken 
as  evidence  of  course  against  the  maker,  but 
cannot  estop  him  in  the  present  case  from 
having  his  claim  enquired  into. 

With  regard  to  the  mortgage,  we  think 
the  proof  altogether  insufficient  and  unsatis- 
.  factory.  In  order  to  clear  up  this  part 
of  the  case,  we  summoned  and  examined 
the  plaintiff  Chunder  Kant  himself,  but  his 
evidence  has  in  no  way  dispelled  our  doubts; 
pn  the  dbntitiry,  it  has  increased  them.    He 


is  altogether  unable  to  show  us  how  his 
mother,  a  poor  woman  supported  by  an 
allowance  from  her  sons,  was  able  to  collect 
together  such  a  large  sum  as  2,000  rupees. 
The  mortgage-deed  itself  is  not  produced. 
Bromomovee,  who  was  examined,  could 
not  produce  any  collection-papers  or  any 
document  showing  that  the  land  had  ever* 
been  in  her  possession.  The  receipts  for 
rent  are  all  in  the  plaintiff's  name,  and  the 
Zemindaree  Serishtah  contains  no  memoraa- 
dum  of  the  conveyance,  but  bears,  and  has 
always  borne,  the  plaintiff's  nanke  as  owner 
of  the  land. 

Then  as  to  the  plaintiff's  own  admissions. 
It  appears  from  the  record  that  Bromomoyee 
brought  two  suits  against  Tara  Chand  Gope 
and  Kartick  Chunder  Neogy  for  rent,  basing 
her  right  to  sue  on  purchase  from  the 
plaintiff,  and  the  plaintiff  acted  as  her 
mooktear  in  these  cases,  and  signed  her  name 
per  procuration.  His  explanation  of  this 
circumstance  is  not  credible. 

In  another  case  (22nd  July  1863)  before 
the  Sessions  Court,  plaintiff  averred  that 
his  mother  was  the  owner  of  the  property, 
and  that  he  himself  was  only  a  tenant.  It 
appears  that  one  Koilas  had  complained 
against  plaintiff  on  a  charge  of  extortion 
and  illegal  confinement,  and  the  defence 
(which  was  successful)  was  that  he,  plaint- 
iff, being  merely  a  tenant,  could  not  have 
been  guilty  of  the  offence  charged.  The 
result  of  the  case  was  that  Koilas  was 
charged  at  the  Sessions  with  perjury  and 
convicted,  mainly,  of  course,  on  the  plaintiff's 
allegation  that  he  had  nothing  to  do  with 
the  estate  in  which  Koilas  was  a  ryoXy  but 
that  his  mother  was  the  malik. 

Now,  had  the  mortgage  been  proved,  it 
might  be  said  that  these  statements  were  not 
absolutely  irreconcilable  with  the  plaintifiTs 
present  allegations,  for  Bromomoyee,  being 
mortgagee  in  possession,  might  have  been 
called  the  legal  owner ;  but,  as  the  mortgage 
has  not  been  proved,  we  must  take  these 
admissions  of  the  plaintiff  in  their  plainest 
and  most  unequivocal  meaning;  and  there 
can  be  no  doubt  that  they  have,  as  between 
Chunder  Kant  and  Bromomoyee,  the  effect 
of  proving  the  mother  to  be  the  owner  of 
the  property  now  sued  for. 

It  may  be  that  the  special  appellant  made 
these  admissions  with  some  fraudulent  pur- 
pose, but,  if  that  be  so,  he  must  bear  the 
penalty  attaching  to  his  own  act. 

For  these  reasons,  we  confirm  the  decree 
of  the  Lower  Court,  and  dismiss  this  appeal 
with  costs. 
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The  17th  April  1866. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 


m — Award  of  competent  authority  un- 
der Section  14,  Act  VIII.  of  1859— Splitting  or 
abandonment  of  claim— Alluvial  land. 

Case  No.  361  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
the  Prificipal  Sudder  Arneen  0/  Shaha- 
bad,  dated  the  jist  July  186$, 

Baboo  Meghbarun  Singh  and  others 
(Defendants).  AppellantSj 

versus 

Maharajah  Mohessur  Buksh  Singh  Bahadoor 
(Plaintiff),  Respondent, 

Mr.  A  T.  7\  Peterson^  and  Baboos  Unnoda 
Per  shad  Banerjee  and  Onoocool  Chunder 
Mocker jee  for  Appellants. 

Mr.  P.  V.  Doyne,  Moonshee  Ameer  Ali 
Khan  Bahadoor,  and  Baboo  Dwarkanath 
Mi  tier  for  Respondent. 

Suit  laid  at  Rupees  2,17,687. 

The  proceedings  of  two  Deputy  Collectors,  cndinjj  in 
a  mere  opinion  as  to  what  should  be  tlie  boundary  of  the 
two  Presidencies  of  Bengal  and  the  N.-VV.  Provinces, 
is  not  an  award  of  ''competent  authority  "  as  to  jurisdic- 
tion within  the  meaning  of  Section  14,  Act  VIII.  of  1859. 

The  plea  of  splitting  or  abandonment  of  claim  main- 
tained in  a  suit  tor  alluvial  land. 

This  was  a  suit  to  obtain  beegahs  3,042 
and  5  cottahs  of  alluvial  land  appertaining 
10  certain  mouzahs  in  Pergunnah  Bhojpore, 
in  the  district  of  Shahabad,  together  with  a 
very  large  sum  as  mense-prolits. 

A  previous  suit  by  the  same  plainlifT 
against  the  same  defendant  for  2967  beegahs 
10  cottahs  in  the  same  locality  had  been 
decreed  by  a  Bench  of  the  High  Court 
(Justices  Steer  and  Kemp)  on  the  29th  of 
April  1864. 

The  plaintiff's  present  case  was  that  the 
lands  which  had  accreted  to  his  estate  had 
been  wrongfully  usurped  by  the  defendants 
at  various  periods,  commencing  from  the 
month  of  Koar  or  Assin  1269.  The  defend- 
ants set  up  various  pleas  in  bar,  as  well  as 
on  the  merits,  of  which,  however,  in  this 
appeal  it  will  only  be  necessary  to  notice 
two  pleas.  The  Principal  Sudder  Ameen,  in 
a  ver}'  long  judgment,  overruled  the  whole 
of  the  pleas,  and  gave  the  plaintiff  a  decree 
for  beegahs  2061,  with  mesne-j)iofits  in 
proportion,   to  be  calculated   in  execution. 

Vol.  V. 


The  appeal  has  been  fully  argued  by  Mr. 
Peterson  for  the  defendants  and  by  Mr. 
Doyne  for  the  plaintiff,  but  the  contention 
of  Mr.  Peterson  really  resolves  itself  into 
two  points — I  sty  a  plea  of  want  of  jurisdic- 
tion in  the  Civil  Court  of. Shahabad  under 
Section  14  of  Act  VIII.;  2nd,  a  plea  of 
splitting  or  abandonment  of  claim  under 
Section  7  of  the  same  Act. 

Both  these  points  were  taken  up  by  the 
Lower  Court,  and  the  Principal  Sudder  Ameen 
found  that  there  had  been  some  enquiry  by 
certain  Deputy  Collectors,  and  that  these 
olilcers  had  found  the  lands  to  be,  not  within 
the  district  of  Shahabad  appertaining  to 
Behar  and  the  Lower  Provinces,  but  in  that  of 
Ghazeepore  appertaining  to  the  North- West- 
ern Provinces.  The  Lower  Court  finds, 
however,  that  the  above  is  merely  an  opinion, 
and  that  it  has  not  been  endorsed  by  the 
higher  Revenue  Authorities.  The  learned 
Council,  Mr.  Peterson,  is  unable  to  shew 
us  that  this  finding  of  the  Lower  Court  is 
wrong  in  fact.  Indeed,  he  admits  that  the 
Governments  of  the  North-Western  Pro- 
vinces and  oi  Bengal  are  even  now  at  issue 
on  the  question  of  the  boundar}'  of  the  two 
Presidencies  at  this  very  place,  and  that  no 
final  decision  has  been  arrived  at.  We  think, 
in  this  state  of  things,  that  the  proceedings  of 
the  two  Deputy  Collectors  ending  in  a  mere 
opinion  as  to  what  should  be  the  boundary, 
can  never  be  taken  to  be  the  award  of  "  com- 
petent authority"  contemplated  in  Section  14 
of  Act  VIII. 

We  cannot,  further,  endorse  Mr.  Peter- 
son's contention  on  this  point,  to  the 
effect  that,  although  the  proceedings  in  ques- 
tion are  no  "  competent  award  '*  as  to  juris- 
diction, they  still  are  evidence  showing  the 
lands  to  be  actually  within  Ghazeepore. 
Primd  facie,  the  lands,  being  on  the  south 
side  of  Ijie  Ganges,  would  belong  to  Shaha- 
bad ;  and  the  decision  of  the  High  Court,  to 
which  advertence  has  already  been  made, 
has  ruled  that  lands,  to  which  the  lands  now 
sued  for  actually  adjoin,  are  within  Shaha- 
bad. 

For  the  practical  purposes  of  litigation  we 
must,  therefore,  consider  the  Lower  Court,  on 
all  the  facts  and  admissions,  to  have  rightly 
exercised  its  jurisdiction. 

On  the  second  point,  it  is  contended  that 
the  decision  of  the  Principal  Sudder  Ameen  is 
not  in  conformity  with  the  plaint,  and  is  at 
direct  variance  \yith  the  evidence.  The 
plaint  in  the  former  suit  was  filed  on  the 
30th  of  December  1861,  or  about  the  middle 
of  the  month  of  Posh   1269,  ^nd^  the  dis- 
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possession  in  that  case  was  alleged  to  have 
taken  place  on  the  13th  of  March  i860,  or 
about  the  middle  of  the  Fuslee  year  1267. 
But  the  plaint  in  the  present  suit  distinctly 
stales  that  the  cause  of  action  arose  in  the 
month  of  Koar  1269,  or  about  September 
1861,  "from  the  date  when  the  earth  formed 
"and  when  the  defendants  usurped  posses- 
"  sion/*  It  is  true  that  to  this  distinct  state- 
ment is  appended  another  to  the  effect  that, 
"besides  the  lands  in  dispute  in  the  former 
"suit,  the  lands  now  in  contest,  as  they 
"  appeared  and  became  fit  for  cultivation, 
"were  occupied  wrongfully  by  the  defend- 
"ants,  and  the  proceeds  usurped  after  the 
"first  suit."  But  the  meaning  of  this  is, 
clearly,  from  the  schedule  of  the  plaint,  as 
^  well  as  from  the  whole  evidence,  that  the 
first  encroachment  on  the  lands  now  sued  for 
took  place  in  Koar  1 269,  and  that  subsequent 
encroachments  followed  in  the  years  1270 
and  1 271  as  lands  accreted,  and  were  left 
bare  by  the  receding  waters,  and  became  fit 
for  cultivation. 

Now,  Koar  1269  is,  beyond  all  question, 
at  least  three  months  anterior  to  the  date  of 
the  presentation  of  the  plaint  in  the  last 
suit. 

But  more  explicit  than  the  plaint  is  the 
testimony  of  the  witnesses.  The  witnesses 
for  the  plaintiff,  who  deposed  before  the 
Principal  Sudder  Ameen,  are  unanimous 
in  deposing  that  the  lands  reformed  from 
Koar  1269  to  1271.  Many  of  the  witnesses 
distinctly  mention  the  month  of  Koar  of 
1269,  and  some  again  state  that  no  less  than 
950  beegahs  were  actually  reformed  in  that 
month  and  year ;  other  reformations  or  accre- 
tions, to  the  extent  of  800  and  1 100  beegahs, 
taking  place  in  the  subsequent  years  1270 
and  1 2  7 1 .  The  evidence  taken  by  the  Ameen 
who  went  to  the  spot  is  much  to  the  same 
effect.  • 

It  is  also  clear  to  us  that  the  accretions 
would  take  place  in  each  year  in  September 
or  October,  as  the  stream  of  the  Ganges  fell 
or  receded ;  and  we  should  be  warranted  in 
holding  that  the  lands  newly  formed  would 
be  eagerly  occupied  by  one  or  other  of  the 
contending  parties  as  soon  as  the  stream  left 
them,  even  if  the  plaintiff's  evidence  did  not 
assert  this  to  have  been  the  case. 

Mr.  Doyne  urges,  on  the  other  hand,  that 
in  the  last  suit  the  boundary  was  clearly 
stated  as  the  Ganges  on  the  north  and  east, 
^  and  that  the  plaintiff  evidently  wanted  to 
catry  his  claim  as  far  as  the  river,  and  even 
then  to  include  all  the  lands  which  had  at 
ijjat  tim?  appeared   above   water;   that   the 


expressions  in  the  plaints  are  mere  verbal 
inaccuracies  of  statement  by  which  the 
plaintiff  should  not  be  debarred  from  having 
his  suit  tried  on  the  merits ;  and  that  the 
Lower  Court  has  clearly  so  treated  this  part 
of  the  case.  ^ 

But  we  are  of  opinion  that,  although  it 
may  be  very. well,  in  some  cases,  not  to  hold 
the    plaintiffs    too    strictly   to    the    letter  of 
their  plaint,  when  it  is  obvious  that  clerical 
errors  have  been  introduced  into  either  the 
plaint    or    into    the   written    statement,   the 
plaintiff  has  no  claim  to  any  such«indulgence 
in  this  instance.     His  statement  is  clear  and 
precise  that  the  first  accretion  and  usurpa> 
tion  took  place  in  Koar  1269,  or  September 
1 86 1,  before  the  last  suit  was  brought,  and 
at  a  time  when  his  vigilance  had  been  fully 
aroused  to  an  assertion  of  what  he  consider- 
ed his  rights.     His  witnesses,  in  the  most 
positive. terms,  support  this  statement.     The 
various  acts  of  alleged  usurpation  are  made 
the  ground  for  claims  of  mesne-profits  to  an 
enormous  extent,  corresponding  to  the  suc- 
cessive years  of  1269,  1270,  and   1271.  for 
each  of  which  the  amount  of  damage  done  is 
estimated    with    the    completest   details.     It 
is  wholly  impossible  for  us  to  hold  that  a 
plaint  so  precise  and  a  claim  so  obviously 
dictated  by  a  desire  to  oppress  an  adversary 
by  the    weight   of   unprecedented    damages 
can  have  been  based  on  a  mere  oversight  or 
error.     We  must  hold  that  the  plaintiff  has 
^admitted   the   existence   of  950  beegahs  of 
the  land  sued  for,  and  the  knowledge  of  the 
existence   of   such   lands,   at   the   very  time 
when  he  brought  his  first  action ;  and  that, 
consequently,    he   is   fairly   brought   by  the 
defendants  within  the  provision  of  the  Sec- 
tion quoted,  Section   7  of  Ad  VIII.     The 
case  referred  to  by  Mr.  Doyne  at  page  286 
of   Marshall's   Reports   is   not   in  pointy  for 
there  the  Court  found  fraud  on  the  part  of  a 
trustee,  and  the  cause  of  action,  where  split- 
ting of  claims  had  been  alleged  by  the  de- 
fendant, was  found  to  be  different. 

The  decision  of  the  Lower  Court  is,  in 
fact,  against  the  plaint  and  against  the 
weight  of  the  evidence. 

As  regards  lands  which  accreted  in  subse- 
quent years,  or  in  1270  and  1271,  we  find 
by  the  maps,  which  the  parties  admit  to  be 
correct,  that  such  accretions  must  have  been 
made  to  the  950  beegahs  which  reformed 
and  were  taken  possession  of  in  1269.  If 
the  defendant  was  then,  as  the  plaintiff  now 
shows,  allowed  to  take  possession  of  the 
above  950  beegahs,  it  naturally  follows 
that  all  the  additions  of  the  two  subsequent 
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years  were  legitimate  additions  to  what  the 
defendant,  with  the  full  knowledge  of  the 
plaintiff,  had  been  allowed  to  retain,  and 
that  ihey  ought  to  have  been  included  in  the 
suit  filed  in  December  1861,  if  they  were 
ever  to  become  the  subject  of  judicial  con- 
troversy^nd  judicial  decision. 

Our  conclusion,  therefore,  must  be  that, 
whatever  may  be  the  fate  of  the  separate 
and  previous  suit  now  pending^  in  the  Privy 
Council,  into  the  consideration  of  which  we 
have  not  in  the  least  entered,  this  separate 
suit,  on  thewplaintiff's  own  case  and  evidence, 
should  have  been  dismissed  with  all  costs. 

We,  accordingly,  under  Section  7  of  the 
Code  of  Civil  Procedure,  decree  the  appeal 
with  all  costs  in  both  Courts  payable  by  the 
respondent,  including  the  costs  payable  by 
the  5  pro-formd  defendants  who  were  ab- 
solved by  the  Lower  Court,  and  whose  costs 
were,  for  some,  unexplained  reason,  made 
chargeable  to  the  defendants. 


The  1 8th  April  1S66. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 

Pottah  (Production  of— without  possession). 

Case  No.  3516  of  1865. 

Special  Appeal  from  a  decision  passed  by  I  he 
Officiating  Principal    Sudder   Ameen    of 
Purnea,    dated  the  8th    September    186^, 
reversing  a  decision  passed  by  the  Moon- 
siff  of  that  District y  dated  the  2*jth  April 

Shaikh  Luckhee  (Plaintiff),  Appellant y 

versus 

Shaikh  Babur  and  others  (Defendants), 

Respondents, 

Baboo  Romanath  Bose  for  Appellant. 

Mr,  C.  Gregory  for  Respondents. 

The  mere  production  of  a  pottah,  without  proof  of 
possession  under  it,  cannot  avail. 

This  was  a  suit  by  one  lyot  against  an- 
other to  recover  possession  of  19  beegahs 
12  cottahs  of  land  in  Mouzah  Kharie.  The 
plaintiff  (who  is  the  special  appellant  before 
us)  alleges  that  he  got  a  pottah  from  the 
farmer  in  1270  and  look  possession  of  the 
jote  under  it. 

The  defence  was  that  the  land  had  been 
in  special  respondent's  possession  from  1259 


to  1267  B.  S.,  when  it  was  diluviated ;  that, 
on  reformation  in  1270,  defendant  re-entered 
and  has  kept  possession  ever  since.  He 
added  that,  under  such  circumstances,  the 
farmer  had  no  right  to  give  a  pottah  to  a 
third  party. 

The  first  Court  held  that,  as  the  defendant 
had  no  right  of  occupancy,  the  plaintiff  was 
entitled  to  the  land  under  the  pottah. 

But  the  Principal  Sudder  Ameen  decreed 
for  the  defendant,  considering  that  he  had 
been  in  possession  ever. since  the  reforma- 
tion, that  the  pottah  was  collusive,  and  that 
the  defendant  could  only  be  ejected  by  the 
Mostajir  in  due  course  of  law  under  Section 
25,  Act  X.  of  1859. 

We  see  no  reason  to  interfere.  The 
special  appellant  sued  to  "recover  possession 
on  the  ground  that  he  had  taken  possession 
of  the  land  under  his  pottah  and  had  been 
dispossessed  by  the  special  respondent,  but 
the  Principal  Sudder  Ameen  has  found  on 
the  evidence  that  the  special  appellant  was 
never  in  possession  of  the  land  at  all ;  and, 
this  being  so,  it  is  immaterial  to  consider 
whether  the  Mostajir's  admission  of  the 
genuin^ess  of  special  appellant's  pottah  is 
sufficient  to«prove  that  document,  inasmuch 
as  the  pottah,  without  proof  of  possession 
under  it,  would  not  assist-  the  special  appel- 
lant's case.  It  having  been  proved,  there- 
fore, that  the  special  appellant  had  no  pos- 
session, but  that  the  land  had  been  held  ever 
since  its  reformation  by  the  special  respond- 
ent, we  think  that  the  former's  suit  was  rightly 
dismissed,  and  that  this  special  appeal  should 
be  rejected  with  costs.  The  special  appellant 
can,  if  he  be  so  advised,  bring  his  suit  in  a 
different  form,  on  his  title  to  the  land  under 
the  pottah  ;  but  the  present  case  must,  for  the 
reasons  given  above,  undoubtedly  fail. 

The  1 8th  April  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S. 
Seton-Karr,  Judges, 

Limitation— Suit  by  unsnccessfol  claimant  to 
attached  property. 

Case  No.  125  of  1866.       / 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  East  Burdwan,  dated  the  jist 
May  i86^y  reversing  a  decision  passed  by  ^ 
the  Principal  Sudder  Ameen  of  that  Dis* 
trict,  dated  the  lyth  November  t86^. 
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Shaik  Khoda  Buksh  (one  of  the  Defendants), 

Appellant^ 

versus 

Purmonund  Dult  and  others  (Plaintiffs), 

Respondents, 

Bahoos  Ashooiosh  Dhur  and  Upprokash 
Chunder  Mookerjee  for  Appellant. 

No  one  for  Respondents. 

Section  346,  Act  VIII.  of  1S59,  makes  no  distinction  in 
favor  of  cases  not  decided  on  the  merits,  but  makes  it 
imperative  on  the  party  whose  claim  to  attached  pro- 
perty has  been  rejected,  under  any  circumstances,  to 
sue  within  one  year. 

Only  one  point  is  urged  on  us,  which  is, 
that  the  Judge  is  wholly  mistaken  in  his  in- 
terpretation of  Section  246  of  Act  VIII.,  and 
in  his  ruling  that,  because  the  plaintift's  claim 
in  the  execution-case  was  not  decided  on  its 
merits,  the  plaintiflF  was  not  bound  to  sue 
within  one  year. 

The  order  under  Section  246  was  to  the 
effect  that,  six  months  having  elapsed,  and 
the  plaintifiF  not  having  adduced  his  proofs, 
his  claim  was  rejected.  But  whether  it  had 
been  rejected  l>ecause  the  plaintiff  failed  to 
adduce  proofs,  or  for  any  other  re^on,  the 
words  of  the  law  are  clear  and  precise. 
"  The  party  against  whom  the  order  may  be 
given  "  shall  be  at  liberty  to  sue  within  one 
year.  The  plaintiff  did  not  sue,  it  is  admit- 
ted, within  the  prescribed  period  ;  and  conse- 
quently, without  drawing  a  distinction  for 
which  the  Section  affords  no  warrant,  the 
Judge  should  have  put  the  plaintiff  at  once 
out  of  Court.  No  person  appears  to  support 
the  decision  of  the  Judge,  but  the  point  raised 
is  so  clear  that  we  decree  the  appeal,  and, 
restoring  the  decision  of  the  first  Court  which 
dismissed  the  suit,  we  decree  the  special  ap- 
peal with  costs. 


The  i8ih  April  1866. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 

Onus  prolMUidi  (Plea  of  partition  in  joint  Hindoo 
Family)— Evidence  (of  separation  in  estate). 

Case  No.  114  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  ofHooghly, 
dated  the  2jrd  October  186^,  affirmfng 
a  decision  passed  by  the  Sudder  Ameen 
of  that  District,  dated  the  26th  September 
t86^     , 


Treelochun  Roy  (one  of  the  Defendants), 

Appellant, 

versus 

Rajkishen  Roy  and  others  (Plaintiffs), 
Respondents,  g 

Baboos  Greeja  Sunkur  Mojoomdar  for       • 

Appellant. 

Baboo  Mohesh  Chunder  Chotvdhry  for 
Respondents. 

Where  a  party  admits  that  a  family  was  joint,  but 
sets  up  a  partition,  the  onus  probandi  i%on  him. 

The  mere  fact  of  one  of  several  co-sharers  alienating 
his  share  of  the  property  is  no  proof  of  separation  in 
estate. 

We  think  that  the  Lower  Court  threw  the 
onus  on  the  right  party.  The  special  appel- 
lant admits  that  the  family  was  joint,  but 
sets  up  a  partition ;  the  onus  was  on  him. 
It  may  be  that  the  alleged  partition  took 
place  so  long  ago  that  it  would  be  difficult  foF 
the  special  appellant,  although  he  pleaded  a 
deed,  to  produce  it ;  but  the  onus  is  still  on 
him  to  prove  the  special  plea  by  other 
reliable  evidence,  and  he  has  not  done  so. 
The  mere  fact  of  one  of  a  body  of  co-sharers 
alienating  his  share  of  the  property  is  no 
proof  of  separation  in  estate. 

The  other  plea,  that  some  of  the  properties 
were  the  separate  acquisition  of  the  spe- 
cial appellant's  grandfather,  was  not  proved  ; 
and,  alihough  the  Principal  Sudder  Ameen 
does  not  enter  into  this  point  veiy  minutely, 
he  endorses  the  opinion  of  the  Court  of  first 
instance.  It  would  be  useless  to  remand 
the  case  on  this  point,  as  the  taidad  filed  by 
the  special  appellant  in  support  of  his  plea 
does  not  show  the  name  of  his  grandfather, 
or  prove  that  the  properties  covered  by  it 
were  not  acquired  with  the  joint  funds  of  an 
admittedly  joint  Hindoo  family. 

Appeal  dismissed  with  costs  and  interest. 


The  1 8th  April  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Hindoo  Law  of  Inheritance — Sister. 

Case  No.  128  of  1866. 

Special  Appeal  from  a  decision  passed  by  ihe 
Principal  Sudder  Ameen  of  Hooghly^ 
dated  the  ijth  November  180^,  reversing 
a  decision  passed  by  the  Sudder  Ameen 
of  that  District  J  dated  the  20th  February 
i86s, 
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Anand    Chunder    Mookerjee    (one   of   the 
Defendants),  Appellanty 

versus 

Teetooram  Chatter jee  and  others  (Plaintiffs), 
%  Respondents. 

•  Baboo  Moiee  Lal^  Mookerjee  for  Appellant. 

No  one  for  Respondents. 

Accordingf  to  Hindoo  I>aw,  a  sister  cannot  succeed 
to  the  property  of  her  brother. 

Thkre  is  only  one  exception  taken  to  the 
judgment  of  the  Principal  Sudder  Ameen,  but 
it  is  valid.  There  has  been  no  proper  enquiry 
as  to  how  Bishessiu-ee,  the  daughter  of 
Kumul  Lochun  and  the  sister  of  Ram  Brahma, 
can  succeed  against  the  defendants.  The 
Principal  Sudder  Ameen  merely  says  that 
Bishessuree  succeeded  to  her  brother  on  his 
death.  But  it  does  not  appear  how  the  sister, 
under  Hindoo  law,  could  succeed  to  the  pro- 
perly left  by  the  brother,  and  Bishessuree, 
it  is  further  stated,  is  a  childless  widow. 

The  decision  of  the  Principal  Sudder 
Ameen  seems  wrong  on  this  point.  There 
is  no  one  before  us  to  support  the  decision  of 
the  Appellate"^  Court,  but,  on  the  face  of  the 
judgment  itself,  we  have  no  hesitation  in  re- 
manding the  case  for  a  fresh  decision  on  this 
point,  indicating  at  the  same  time  to  the 
Lower  Court  that,  under  ady  circumstances, 
we  do  not  understand  hosv  Bishessuree  could 
be  the  heir  of  her  brother. 

The  Principal  Sudder  Ameen  will  pass  a 
fresh  decision  on  this  part  of  the  case  only. 


The  i8ih  April  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Special  Appeal — Damages  for  inadequate  sale 
of  decree — Putchaser  of  decree — Section  11, 
ActZXlII.  ofi86i. 

Case  No.  98  of  1866. 

Special  Appeal  from  a  decistoti  passed  by 
the  Principal  Sudder  Ameen  of  Chitta- 
gongy  dated  the  25th  October  i86j,  revers- 
ing a  decision  passed  by  the  Sudder  Ameen 
of  that  District^  dated  the  yt/i  January 
1865, 

Krislo  Monee  Thakoor  (Defendant), 
Appellant^ 

versus 

Bishambhur  Doss  (Plaintiff),  Respondent. 


Baboo  Motee  Lai  Mookerjee  for  Appellant. 
Mr.  R,  E.  Tividale  for  Respondent. 

No  special  appeal  will  lie  under  Section  27,  Act  XXIII. 
of  1861,  for  damages  for  inadequate  sale  of  a  decree. 

The  purchaser  of  a  decree  is  not  a  party  to  the  suit 
within  the  meaning  of  Section  11. 

The  special  respondent  takes  a  prelimi- 
nary objection  to  the  hearing  of  the  appeal  to 
the  elTect  that,  under  Section  2jy  Act  XXIII. 
of  1861,  no  special  appeal  will  lie.  The 
objection  is  valid.  The  suit  was  clearly 
one  for  damages,  because  the  plaintiff  had 
suffered  a  loss  from  a  judgment-debtor 
having  sold  the  plaintiff's  decree  for  a  very 
trifling  amount,  there  being,  it  appears,  dross- 
decrees  existing  at  the  time  between  the 
parties. 

No  special  appeal  will  lie  in  such  cases  of 
datnages,  and  there  is  no  force  in  the  special 
appellant's  reply  to  this  plea  in  bar,  to  the 
effect  that  the  question  had  been  already 
settled  by  the  Courts  which  executed  the 
decree,  and  that,  under  Section  1 1  of  the  Act 
above  quoted,  separate  suits  would  not  lie 
to  reverse  or  test  such  orders. 

The  special  appellant  is  a  purchaser  of  the 
decree^  and  is,  therefore,  not  a  party  to  the 
suit  within  the  meaning  of  Section  1 1 . 

The  special  appeal  is  dismissed  as  barred 
With  all  costs. 


The  19th  April  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

Ghatwals  of  Beerbhoom — Power  of— to  grant 
permanent  leases  for  performance  of  Police - 
duties. 

Cases  No.  394  of  1865,  and  Nos.  28,  32,  and 

34  of  1866. 

Regular  ^Appeals  from  a  decision  passed  by 
the  Ojj't dating  Judge  of  Beerbhoom^  dated 
I  he  i^ih  September  i86$. 

Mukurbhano  Deo  and  others  (Defendants), 

Appellants, 

versus 

Kostoora  Koonwaree  and  others  (Plaintiffs), 

Respondents. 

B  a  boos  l^warkanath  Mi  tier,  Onoocool  Chun- 
der Mookerjee^  and  Sreenath  Doss  for 
Appellants. 

Baboos  Kishen  Kishore    Ghose  and   Jugo- 
danujtd  Mookerjee  for  Respondents. 

Permanent  lenses  granted  bv  the  ghatwals  of  Ik'cr- 
bhoom  prior  to  the  Decennial  Settlement,  f(^r  tin*  due 
performance  of  the  police-duties  for  Which'ihc  lands 
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were  orig^inally  granted  to  the  ^hatwals,  and  have  been 
held  from  generation  to  generation,  cannot  be  set  aside  at 
the  instance  of  the  present  sirdar  ghatwaU.  The  crea- 
tion of  such  under-tenures  is  not  beyond  the  powers 
of  the  ghatwals. 

These  appeals  arise  out  of  four  suits  insti- 
tuted by  the  Court  of  Wards  on  behalf  of  a 
minor  ghatwal  in  Beerbhoom  to  dispossess 
the  appellants  from  lands  which  they  say 
they  and  their  ancestors  have  held  for  up- 
wards of  250  years,  on  payment  of  small  rents, 
with  condition  of  service  under  the  sirdar 
ghalwals.  The  appellants  cannot  produce 
any  lease  or  title-deeds,  or  shew  that  their 
names  have  ever  been  entered  as  qhatwals 
in  the  records  of  the  Magistrate  from  the 
commencement  of  the  British  Administra- 
tion. 

The  appellants  in  No.  394  of  1865  have, 
however,  shewn,  by  a  decision  of  the  Zillah 
Court,  dated  30th  June  1825,  upheld  by  the 
Provincial  Court,  that  an  ancestor  of  some  of 
these  appellants  being  sued  by  an  ancestor  of 
the  present  plaintiff  for  enhancement  of  the 
rents  of  lands  now  forming  a  portion  of  the 
land  in  dispute  in  this  first  case,  it  was 
proved  that  the  ancestors  of  the  appellants  of 
the  case  No.  394  were  members  of  the  same 
family  to  which  the  ancestors  of  the  present 
plaintiff  belonged ;  that  out  of  the  ghatwalee 
property  held  by  the  common  ancestor  of  both 
the  parties,  an  ancestor  of  these  appellants 
had  obtained  the  25  villages  now  in  dispute 
in  that  case,  on  a  lease  with  nominal  rents 
by  way  of  maintenance,  with  conditions  of 
serving  under  and  assisting  the  heads  of  the 
family  who  might  remain  in  possession  of 
the  whole  ghatwalee  property  as  sirdar 
ghatwals ;  that  the  heirs  of  this  ancestor  had 
so  remained  in  possession  from  generation 
after  generation  up  to  the  time  of  the  insti- 
tution of  the  former  suit ;  that  these  arrange- 
ments were  admitted  on  behalf  of  the  plaintiff 
not  to  have  been  disputed  by  the  said  plaintiff's 
father  or  his  grandfather;  that  the  defend- 
ant in  the  suit  had  held  his  own  share  of 
the  lease  for  28  years  since  the  death  of  his 
father;  that  the  said  father  hnd  so  held,  and 
that  the  plaintiff  was  not,  with  reference  to 
the  lapse  of  time,  able  to  say  anything  re- 
garding the  time  of  the  possession  of  the 
father,  grandfather,  and  other  preceding  an- 
cestors of  the  said  defendant.  The  genealo- 
gical table  filed  by  the  defendant  (in  that 
case),  shewing  the  names  of  the  appellants 
of  the  case  No.  394  of  1865,  was  admitted  by 
the  plaintiff  to  be  correct. 

The  appellants  in  the  number  first  men- 
tioned above  have  further  examined  wit- 
nesses<>k0  p^ove  that  ihey  and  their  ancestors 


have  held  the  25  villages  from  a  time  anterior 
to  the  Decennial  Settlement. 

Now,  though  the  villages  disputed  in  the 
other  three  cases  are  different  from  those  25 
referred  to  above,  still  it  is  clear  that  the 
Courts  below,  as  well  as  the  High  Court,  in 
all  the  former  stages  of  this  litigafion,  and 
the  Court  below  in  the  fir^t  instance,  without  • 
any  remonstrance  from  the  present  plaintiff, 
all  along  treated  the  appellants  of  all  the 
four  suits  as  one  and  the  same. 

On  the  present  occasion,  when  the  appel- 
lants in  the  other  three  cases  wgnted  below 
to  examine  witnesses  to  prove  their  long 
possession,  and  to  fix  the  period  up  to  which 
it  goes  backwards,  the  Court  below  refused 
to  examine  these  witnesses  on  the  ground 
that  it  was  an  admitted  fact  that  all  these 
four  cases  were  of  the  same  kind,  and  that 
the  evidence  in  one,  as  regards  possession  and 
the  nature  of  the  tenure,  was  to  be  considered 
as  evidence  in  all  the  other  cases.  We  fur- 
ther find  that  the  appellants  in  these  three 
remaining  cases  have  produced  old  dakhilahs 
going  beyond  1790,  which  were  produced 
also  in  the  former  litigation,  and  which  do 
not  appear  to  be  denied  by  the  plaintiff. 
The  plaintiff  does  not  appear  to  make  it 
any  part  of  his  case  that  the  tenures  now 
disputed  were  created  subsequent  to  1790, 
but  simply  relies  upon  their  invalidity  with 
reference  .to  the  want  of  power  in  the  ghat- 
wals to  create  them. 

On  these  grounds,  we  have  no  reason  to 
think  that  the  case  of  any  one  of  the  pre- 
sent appellants  of  all  the  four  suits  is  differ- 
ent from  that  of  the  others. 

The  decision  of  the  Zillah  Court  of  Beer- 
bhoom, dated  1825,  carries  the  possession 
and  the  fact  of  the  existence  of  the  tenures 
now  in  dispute  to  a  period  far  beyond  the 
Decennial  Settlement,  if  not  beyond  the  ac- 
quisition of  the  Dewanny. 

It  is  a  fact,  not  capable  of  being  denied, 
that  all  the  ghatwalee  mehals  of  Beerbhoom, 
and  so  the  ghatwalee  estate  of  the  present 
plaintiff,  was  a  part  of  the  estate  of  the  former 
Rajah  of  Beerbhoom,  that  it  was  settled  with 
him  as  such,  and  that  subsequently,  on 
gn.unds  of  policy  connected  with  the  better 
management  of  the  police-duties  of  the  dis- 
trict, it  was  thought  proper  by  the  Govern- 
ment to  detach  these  ghatwalee  lands  from 
the  estate  of  the  Rajah.  To  the  .Rajah,  be- 
sides a  deduction  of  the  revenue  payable  by 
him  for  these  ghatwalee  mehals.  Govern- 
ment allowed  a  malikanah. 

(Government  then  made  separate  settle- 
ments of  these  ghatwalee  lands  direct  with 
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the  ghatwals  at  a  rather  reduced  rate,  with 
reference  to  the  service  expected  to  be  per- 
formed by  them. 

The  result  of  these  arrangerpentS'  is  found 
recorded  in  Regulation  XXIX.  of  1814,  which 
admits  tl^t  no  express  law  was  passed  before 
regarding  these  ghatwalee  lands. 

The  ghatwals  were  found,  and  so  were 
recognised  by  that  law,  to  have  a  right  to 
hold  ghatwalee  lands  from  generation  to 
generation  as  long  as  they  pay  their  revenue, 
though  this  right  of  property  was  burdened 
with  certain'duties  and  other  special  restric- 
tions regarding  the  manner  of  succession. 
The  holders  of  these  estates  were  neither 
found  nor  pronounced  by  that  law  to  be 
debarred  from  the  right  of  creating  under- 
tenures  like  the  zemindars  of  malgoozaree 
estates. 

The  Government  had  not  also  by  that  law 
claimed  a  right  to  dispossess  any  incumbent 
on  the  ground  of  his  personal  jncapacity  to 
fulfil  the  police  duties  required  from  him, 
because  these  conditions  of  service,  as  far  as 
they  could  be  required  by  the  British  Go- 
vernment, were,  in  cases  of  persons  disqua- 
lified, considered  to  be  capable  of  being  dis- 
charged by  a  substitute. 

The  pleader  of  the  appellant  refers  to 
certain  decisions  and  opinions  to  the  effect 
that  no  ghatwalee  estate  can  be  divided, 
under  the  ordinary  law  of  inheritance,  among 
all  the  heirs  of  a  ghatwal  deceased,  and 
that  its  proceeds  cannot  be  attached  for  the 
personal  debts  of  the  ghatwals  in  posses- 
sion. These  rulings  do  not  settle  the  ques- 
tion which  is  at  issue  in  this  case,  viz.y 
whether  the  ghatwal  can  create  an  under- 
tenure  of  a  permanent  kind  binding  upon 
bis  successor,  or  at  least  to  create  as  above 
such  tenures  as  are  now  pleaded  by  the 
appellants  in  favor  of  junior  members  of 
his  own  family,  or  any  other  person,  for  as- 
sisting hira  in  police  duties,  or  whether, 
though  these  tenures  be  illegal  when  created, 
still  having  been  created  and  maintained 
from  a  time  preceding  the  Decennial  Settle- 
ment, they  can  now  be  allowed  to  be  dis- 
turbed, and  that  too  at  the  suit  of  the  heirs 
of  the  persons  who  had  created  them  for 
good  consideration.  Even  if  Government 
had  passed  a  law  in  1793  or  afterwards,  pro- 
hibiting the  ghatwals  from  creating  any 
permanent  tenures,  or  even  such  a  tenure 
t8  is  pleaded  by  the  appellants  to  be  held 
ky  them,  and  even  if  that  law  had  stated 
that  the  original  rights  acquired  by  the  ghat- 
wals were  clearly  proved  to  be  so  limited  as 
not  lo  admit  of  a  right  to  create  such  tenures, 


it  is  clear  that,  notwithstanding  all  this,  such 
a  law,  unless  expressly  worded  to  have  a 
retrospective  effect,  could  not  by  itself  preju- 
dice any  substantial  pre-existing  -rights  held 
by  others  from  a  time  before  the  Decennial 
Settlement,  enjoyed  for  several  years,  unques- 
tioned by  several  generations  of  ghatwals. 
An  action  on  the  ground  of  such  a  breach 
of  such  a  law,  or  even  irrespective  of  such 
a  law,  simply  on  the  ground  of  the  invalidity 
of  such  creations  on  the  ground  of  the 
terms  of  these  tenures  being  opposed  to  the 
original  powers  of  the  ghatwals,  could  be 
brought  only  by  the  Government,  and  no 
Court  of  Justice  could  allow  the  heirs  of 
those  who  had  created  the  tenure  to  sue  to 
set  it  aside,  unless  a  special  power  had  been 
given  to  the  heir  of  the  lessee  by  a  special 
enactment  to  do  so,  as  was  gi^'en  to  zemindars 
by  Section  10  of  Regulation  XIX.  of  1793 
with  regard  to  rent-free  grants  created  af- 
ter 1790. 

The  pleader  for  the  plaintiff  quotes  Ad 
V.  of  1859,  ^^"^  a  view  to  shew  that  the 
said  law  proceeds  upon  an  assumption  that 
previously  the  ghatwals  of  Beerbhoom  had 
no  right  to  alienate  any  portion  of  their 
lands ;  but  the  fact  of  such  a  record  in  the 
preamble  of  this  law  would  not  disprove 
stern  facts  and  prejudice  pre-existing  rights 
like  those  disclosed  in  these  four  cases.  Fur- 
ther, that  law  was  passed  for  enabling  the 
ghatwals  in  Beerbhoom  to  make  alienations 
of  a  class  which  might  have  been  rightly 
thought,  before  the  passing  of  that  aS,  to 
have  been  beyond  the  powers  of  the  ghat- 
wals, and  which  alienations  were  quite  differ- 
ent from  the  tenure  pleaded  by  the  appellants. 
The  alienations  which  by  that  law  the  ghat- 
wals are  now  empowered  to  make  are  aliena- 
tions from  the  ghatwalee  property  without 
any  reference  to  the  purposes  of  the  police 
or  other  pflblic  duties  for  Mhich  originallv 
the  lands  were  conveyed  to  the  ghatwals, 
and  which  alienations  are  not,  however, 
claimed  by  these  appellants  to  have  been,- 
before  the  passing  of  the  law,  within  the 
powers  of  the  ghatwals.  The  leases  made 
in  favor  of  the  appellants  are  alienations  made 
for  enabling  the  ghatwals  to  carry  on  their 
public  duties  efhciently,  as  they  could  not 
fulfil  them  without  the  assistance  of  other 
persons. 

The  capacity  of  the  plaintiff  and  of  his 
ancestors  to  perform  duly  the  police  duties 
required  from  the  ghatwals  do  not  seem  to 
have  any  way  deteriorated  for  the  last  60  to 
70  years,  owing  to  the  existence  of  .•those 
tenures  pleaded  by  the  appellants,  and,  ac- 
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cordingly,  cannot  be  said  to  be  anyhow 
against  the  policy  of  the  rales  under 
which  the  ghatwalee  tenures  were  originally 
made  over  to  or  under  which  the  ghatwals 
are  recognized  by  the  Government  to  hold 
their  lands.  The  Lower  Court  states  much 
against  the  claim  of  the  appellants  to  the 
ghatwalee  rights  supposed  to  be  set  up  by 
them  by  their  calling  themselves  Shikmee 
ghatwals,  and  by  their  referring  lo  laws  ap- 
plicable to  ghatwals,  but  these  uncdled-for 
proceedings  on  their  part  cannot  alter  the 
nature  of  the  rights  acquired  by  them  under 
leases  from  the  ghatwals  with  conditions  of 
certain  services,  or  alter  the  actual  siaius 
acquired  by  them.  The  appellants  are  mere 
lease-holders,  and  have  obtained  and  held 
possession  as  such. 

We,  accordingly,  decree  the  appeals  of  all 
the  appellants  with  costs,  and  dismiss  the 
claim  of  the  plaintiff  with  costs  in  all  the 
four  suits  brought  by  him. 


as  he  admits,  out  of  possession,  to  prove  his 
title.  It  is  no  argument  to  say  that  some 
of  his  witnesses  speak  to  his  having  been  in 
possession  before  the.  defendants  dispossessed 
him,  and  that  the  above  evidence  was  not 
actually  discredited  by  the  first  Coi^.  The 
possession  is  now  with  the  defendants  by 
the  plaintiff's  own  showing,  and  it  can  only' 
be  disturbed  by  a  superior  titie.  The  plaint- 
iff should  have  given  evidence  that  the  tree 
and  the  land  really  fell  within  his  boundar)' 
and  share. 

We  see  no  reason  to  interfere  with  the 
decision,  and  we  dismiss  the  appeal,  the  re- 
spondents never  having  appeared. 


The  20th  April  1866. 

Present  : 

The  Hon'blc  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 

Suit  for  possession — Onus  profoandi. 

Case  No.  182  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Dacca, 
dated  the  26th  October  iS6^,  affirming  a 
decision  passed  by  the  Moonsiff  of  Na- 
raifigungCy  dated  the  8th  May  186^. 

Bungo  Chunder  Bose  (Plaintiff)^  ^/>/>f //a;?/, 

versus 

Kashee  Chunder  Bose  and  others  (Defend- 
ants, Respondents. 

Baboos  Romesh  Chunder  Mitter,  Chunder 
Madhub  Ghose,  and  Sreenath  Banerjee 
for  Appellant. 

No  one  for  Respondents. 

In  a  suk  to  recover  possession,  the  onus  is  on  the 
plaintiff  to  prove  his  title. 

We  are  unable  to  see  any  reason  why  the 
plaintiff  should  be  exempted  from  the 
ordinary  rule  which  would  fotce  him,  being, 


The  20th  April  1866. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Setou- 

Karr,  Judges. 

Joint  Hindoo  t^amily — Claiai  of  stranger  to  share 
in  Dwelling-house  and  to  land. 

Case  No.  201  of  i866. 

Special  Appeal  from  a  decision  passed  by 
the  Second  Principal  Sudder  Ameen  of 
Hooghly,  dated  the  i^th  September  iS6s, 
reversing  a  decision  passed  by  the  Moon- 
siff  of  Amtahy  dated  the  18th  February 
186s. 

Buddun  Chunder  Maduck  (Plaintiff), 

Appellant, 

versus 

Chunder  Coomar  Shaha  (Defendant), 
Respondent. 

Baboo  Nil  Madhub  Bose  for  Appellant. 

Baboo  Ombika  Churn  Banerjee  for 
Respondent. 

Suit  by  purchaser  of  a  decree  for  the  debtor's  share  in 
a  family  dwelling-house  with  gardens  and  tanks.  Held 
that,  as  the  suit  was  for  chambers  and  g'round,  howc\-tr 
worthless  the  land  mi^ht  appear  without  the  re&idcnce, 
or  however  inconvenient  might  be  the  intrusion  of  a 
stranger  into  the  family  dwelling-house^  the  plamtiff 
was  entitled  to  an  adjudication  of  his  claim  to  the  land. 

This  is  a  peculiar  case,  in  which  the 
plaintiff  purchased  from  a  decree-holder 
part  of  his  decree  against  one  Raj  Kisto 
Shaha,  his  debtor,  and  many  years  after- 
wards sued  to  recover  the  same.  The  pro- 
perty which  passed  to  the  plaintiff  by  the 
sale-certificate  appears  to  have  consisted 
of  the  debtor's  2^^  annas  share  in  a  family 
dwelling-house  with  gardens  and  tanks. 
The  finding  of  the  Principal  Sudder  Ameen 
is     quite     conclusive    as    to    the    plaintifiE 
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having  no  right  to  (he  cfiamber^  in  the 
family  dwelling-house,  the  materials  of 
which  he  ha$  be6h  hdd  to  h^lve  carried  off 
long  ago. 

On  this  point,  then,  viz.y  the  claim  to  the 
ko&tfies  or  chambers,  there  iy  no  ground  of 
appeal.  * 

But  the  suit  was  clearly  brought  for  the 
ground  as  well  as  for  the  chambers,  and 
however  worthless  the  land  may  appear 
without  (he  residence,  or  however  incon- 
venient may  be  the  intrusion  of  a  stranger, 
the  plaintifS  has  clesirty  a  right  to  have  his 
elMni  \b  the  smafl  piece  of  land  afdjudicated. 
We  thereford^  remind  th^  cas^,  then,  solely 
for  the  deterttiination  of  the  plaintiffs  right 
to  the  land  a^  (he  share  6f  the  debtor 
which  he  purchased. 


The  2 1st  April  1866.  • 

Present : 

Tfe  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Limitatioti — Minority — Mteie- 
profits. 

Special  Appeals  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Shahabady 
ddted  the  2^th  July  186$^  reversing  a 
decision  passed  by  the  Moottsiff  of  that 
Disiricty  dated  the  2J$t  March  186$, 

Case  No.  3486  6f  1865. 

Lochmbn  Singh  and  others  (Plaintiffs), 

Appellants^ 

versus 

Mussamvt  Bib^e  Miriam  and'  others 
(Defendants);  RespoHdirtts. 

Baboo  Goopeenauih  Banerjee  for  Appellants. 

Batfoo  Anund  Go  pal  Paleet  for 
Respondents. 

Case  No.  3487  of  1865. 

Luchmim  Singh  and  another  (Defendants), 

AppellantSy 

versus 


k\\  Khan  and  another  (PhtvntifTsj, 
Respondents. 

ToLV. 


Baboo  Goopeenauih  BdnerJ^e  for  Appellants. 

Baboo  Anund  Gopal  Paleet  for' 
Respondents. 

The  mere  fact  of  a  p|aintiff  not  suing  within  ^  years 
of  hts  attaining*  tnajority  will  not,  in  cases  wliere  A^ 
XIV,  of  1859  allows  a  general  limitation  of  la  jear^, 
bar  his  suit  if  brought  within  12  years  of  the  time  when 
his  cause  of  action  accrued. 

Persons  who  purchase  from  .one  who  they  Icnow  has 
no  legal  right  to  s>ll,  with  fuFI  riotice  that  the  ve^didr 
was  only  a  trustee  for  her  minor  sons,  are  Kable  to  pay 
mesne-profits. 

According  to  Clause  16,  Section  r,  K&.  XIV.  of  1850, 
no  more  than  six  years'  mesne-profits  can  be  recoverea. 

No.  3487. — Tnis  was  a  snii  by  the  spectfl] 
respondentar  td  caifcel  a  deed  of  conditional 
sale  illegally  executed  by  their  mother, 
Miriam  Bibee,  in  favor  of  the  defendant,  on 
the  5th  February  1855.  The  plamtiffs 
were  minors  at  the  time  of  execution. 

The  defendants  contend  that  the  rtiother, 
as  guardian  of  her  minor  sons,  and  being 
pressed  for  mealn^  to  support  them,  alienated, 
and  had  a  right  to  alienate  the  property  in 
question.  They  also  pleaded  that  the  plaint- 
iffs had  not  brought  their  suit  within  three 
years  of  attaining  majority,  and  were  thefe- 
fore  barred. 

The  Court  of  first  instance  dismissed  the 
suit  of  Kazim  All,  the  eldest  son,  as  barred 
by  the  three  years*  limitation,  and  decreed 
the  share  of  Yad  Ali,  the  younger  son,  but 
without  wasilat. 

The  Principal  Sudder  Ameen  considered 
that  both  plaintiffs  were  in  time,  and  decreed 
the  entire  claim  with  wasilat. 

Two  objections  are  taken  in  special 
appeal  —  (i)  That  the  suit  is  barred,  and  (2) 
That  the  mortgagees,  special  appellants, 
being  innocent  purchasers  for  value,  should 
not  have  been  made  ta  pay  wasilat. 

We  artf  clearly  of  opinion  that  the  three 
years'  limit  cannot  bai*  this  suit.  The  law 
(Aft  XIV.  of  1859)  was  not  intended  to  aft 
unfavorably  to  minors  or  to  place  them  under 
any  special  disability,  but,  on  the  contrary,  to 
assist  them  with  exceptional  privileges  ;  and 
the  mere  faft  of  a  plaintiff  not  suing  within 
three  years  of  his  attaining  majority  will  not, 
in  cases  where  there  is  a  general  limitation 
of  12  years,  bar  his  suit  if  brought  within 
12  years  of  the  time  at  which  his  cause  of 
aft  ion  accrued. 

The  point  has,  we  observe,  been  more  than 
once  decided  by  this  Court  {^ide  Bisham- 
bhur  Silrcar  and  others,  A]Spella'rit^,  3  Week- 
ly Reporter,  page  21  ;  and  Kal^Dojs  Chat- 
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terjee,  Appellant,  4th  May  1865).  On  this 
issue,  therefore,  we  agree  with  the  Principal 
Sudder  Ameen. 

Neither  can  we  see  any  reason  why  the 
special  appellants  should  be  excused  from 
making  good  the  wasilat.  They  were  by 
no  means  in  the  position  of  innocent  pur- 
chasers, but,  on  the  contrary,  bought  from 
one  who  they  knew  had  no  right  under  the 
law  to  sell,  with  full  notice  that  she  was 
only  a  trustee  for  her  minor  sons.  In  one 
point,  however,  the  Lower  Court's  judgment 
must  be  amended.  The  Principal  Sudder 
Ameen  has  decreed  wasilat  for  10  years; 
but  it  has  been  ruled  by  the  Coiurt  that 
Clause  16,  Section  i.  Act  XIV.  of  1859, 
makes  it  impossible  to  recover  more  than  six 
years' balance  of  mesne-profits,  and,  following 
this  ruling,  the  order  below  must  be  amended 
accordingly. 

Special  Appeal  No.  3486  was  a  cross-suit 
brought  by  the  mortgagees  for  confirmation 
of  their  possession  by  foreclosure  aftei;  no- 
tice, and  admittedly  is  governed  by  the 
order  in  this  case. 

Both  of  these  special  appeals,  therefore, 
are  dismissed  with  costs,  except  as  regards 
the  four  years'  wasilat  given  in  excess  of  what 
is  allowed  by  law  in  No.  3487.  To  this 
extent  special  appellant*s  appeal  is  decreed, 
and  he  will  get  costs. 


The  2 1  St  April  1866. 

Present : 

The  Honble  C.  B.  Tre\or  and  F.  A.  Glover, 

Judges. 

Evidence— Sunrey-Award  without 
possession. 

Case  No.  3159  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  0/  Dacca,  dated 
the  tjth  June  i86s,  reversing  a  decision 
passed  by  the  Moonsiff  of  that  District, 
dated  the  jist  March  1864, 

AH  Ashruf  (one  of  the  Plaintiffs), 
Appellant, 

versus 

Chonga  Gobind  Roy  and  others  (Defend- 
ants) jindpthcrs  (Plaintiffs),  Respondents. 


Baboo  Ashootosh  Dhur  for  Appellant. 
No  one  for  Respondents. 

llie  mere  fa<5t  of  a  survey-award  being  griven  in  favor 
of  a  party,  vrithout  any  proof  that  he  got  oossessioa 
under  it  or  was  in  possession  before  it,  cannot  oe  conclu- 
sive against  ail  other  testimony.  • 

^^  ■ 

This  was  a  suit  td  recover  possession  of 
certain  lands  situate  in  Mouiah  Suleenah, 
on  the  ground  that  they  were  the  chur  lands 
of  plaintiff's  talook. 

The  defendant  pleaded  that  tjje  land  be- 
longed to  his  talook  No.  5195,  and  that  the 
plaintiff  had  never  been  in  possession. 

The  Lower  Appellate  Court  held  that  the 
plaintiff  was  barred  by  limitation,  he  not 
having  been  able  to  prove  possession  within 
12  years.  The  Principal  Sudder  Ameen  also 
went  into  the  merits  of  the  case,  as  the  first 
Court  had  thrown  out  the  plea  of  limitation, 
and  decided  on  them  also  in  favor  of  the 
defendant. 

It  is  urged  in  special  appeal  that,  in  dis- 
posing of  the  question  of  lin:iitation,  the 
Principal  Sudder  Ameen  ought  to  have  given 
proper  weight  to  the  award  of  the  survey- 
authorities,  dated  26th  August  1859,  ^^' 
daring  the  possession  of  the  disputed  lands 
to  be  with  the  special  appellant. 

It  would  have  been  better,  no  doubt,  if 
the  Principal  Sudder  Ameen  had  stated 
his  opinion  more  directly  as  regards  this 
survey-award  when  he  was  considering  the 
question  of  limitation,  instead  of  only  no- 
ticing it  when  trying  the  question  of  title ; 
but  the  omission  does  not  benefit  the  special 
appellant's  case,  for  the  Principal  Sudder 
Ameen  has,  after  a  very  full  review  of  all 
the  evidence,  declared  the  special  appellant 
to  have  neither  title  nor  possession  of  the 
land  in  dispute  ;  and  the  mere  fad  of  a 
survey-award  being  given  in  special  appel- 
lant's favor  without  any  proof  that  he  got 
possession  under  it,  or  was  in  possession 
before  it,  cannot  be  held  conclusive  against 
all  other  testimony.  And,  as  the  Principal 
Sudder  Ameen  has  very  distinctly  given 
his  opinion  that  the  special  appellant  never 
held  possession  of  the  land  in  suit,  it  would 
be  a  useless  waste  of  time  to  remand  the 
case  to  him  for  a  mere  formal  judgment  in 
respect  of  this  survey-award  on  the  issue 
of  limitation. 

We,  therefore,  reject  this  special  appeal, 
but  without  costs,  as  no  one  has  appeared 
for  the  special  respondent. 
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The  23rd  April  1866; 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Mihomfdan    Law    of    Inheritance — Share   of 
widow  and  daughters. 

Case  No,  205  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Offi^ating  Principal  Sudder  Ameen 
cf  Bhaugulpore,  dated  the  i^th  September 
i86^y  affirming  a  decision  passed  by  the 
Moonsiff  of  that  District^  dated  the  r^fth 
September  i86jf. 

Mahomed  Rahwan  Khan  and  others  (De- 
fendants), Appellants, 

versus 

Mossamut  Khajah  Buksh  and  others  (Plaint- 
iffs), Respondents, 

Baboo  Mohinee  Mohun  Roy  for  Appellants. 

Baboo  Chunder  Madhub  Ghose  for  Re- 
spondents. 

According  to  Mahomedan  Law,  a  widow  and  two 
daughters  are  entitled  between  them  to  i9-24ths  of 
the  property  of  a  deceased  father  and  husband,  in 
the  proportion  of  one-eighth  and  two-thirds. 

The  position  of  the  family  being  explained 
to  ns  by  the  pleader  for  the  appellants,  we 
are  enabled  to  understand  the  decision  of 
the  Principal  Sudder  Ameen.  The  Lower 
Court  appears  to  us  to  have  found  on  suffi- 
cient evidence  that  Khajah  Buksh  was 
really  married  to  Zoolfekar,  and  that  the 
latter,  being  in  possession  up  to  the  time  of 
his  death,  left  alive  Khajah  Buksh  and  two 
daughters,  Saheb  Jan  and  Sakeena,  as  his 
heirs.  This  finding  appears  to  us  to  get  over 
all  the  pleas  raised  that  the  possession  of 
Zoolfekar  had  not  been  found,  nor  the 
marriage  proved. 

But  we  think  that,  on  the  above  facts  and 
conclusions,  there  must  be  still  some  enquiry 
as  to  the  exact  shares  which  the  widow  and 
daughters  of  Zoolfekar  can  claim.  The 
plaintiffs  case,  we  understand,  is  that  Shum- 
shere,  the  son,  predeceased  his  father.  Now, 
a  widow  and  two  daughters  would  appear 
to  be  entitled  between  them  to  t9-24ths  of 
the  property  of  a  deceased  father  and  husband 
in  the  proportion  of  one-eighth  and  two-thirds. 
(.S*^^  Macnaghten,  page  113,  Precedents  of  In- 


heritance, and  page  4,  Section  2,  as  to  rights 
of  sharers  under  the  Mahomedan  Law.) 

This  point,  though  it  has  not  been  yet 
enquired  into,  fairly  arises  in  the  case.  We 
remand  the  case  on  this  point  only  to  the 
Lower  Court,  viz,,  the  facts  as  to  marriage 
and  inheritance  being  proved,  the  Lower 
Appellate  Court  rnust  still  find,  with  adver- 
tence to  the  Mahomedan  Law  as  above 
intimated,  to  what  share  exactly  out  of  the 
24  sehams  the  plaintiffs  are  entitled. 

The  Court  will  pass  a  fresh  decision  on 
this  point  only. 

Each  party  may  pay  their  own  costs  in 
this  special  appeal.  Costs  in  the  liOwer 
Court  should  follow  the  ultimate  result. 


The  23rd  April  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

'Hindoo  Law— Sale  by  adnlt  member  of  joint 
family — Suit  by  guardian  of  minor  membm. 

Case  No.  207  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Bhau- 
gulpore^  dated  the  4th  December  186$^ 
affirming  a  decision  passed  by  the  Moon-- 
siff  of  that  District y  dated  the  31st  March 
i86j, 

Sheo  Pershad  Jha  and  others  (Plaintiffs), 

Appellants, 

versus 

Gunga  Ram  Jha  and  others  (Defendants), 

Respondents. 

Baboos  Luckhee  Churn  Bose  and  Rajendur 
Nath  Bose  for  Appellants. 

^  No  one  for  Respondents. 

A  suit  by  the  guardian  of  minors  to  set  aside  an 
alleged  alienation  made  by  the  adult  member  of  a 
joint  Hindoo  family  in  collusion  with  the  purchaser, 
and  without  the  consent  of  his  wards,  is  not  premature. 

According  to  the  Mithila  Law.  such  a  sale  is  void 
for  want  of  the  consent  of  the  whole  of  the  heirs  and 
in  the  absence  of  proof  that  the  sale  was  made  for  a 
legal  necessity  or  for  the  benefit  of  the  minors. 

This  suit  is  not  premature,  as  contended 
by  the  pleader  of  the  special  appellant.  The 
guardian  of  the  minors  sues  to  set  aside  an 
alleged  alienation  made  by  the  adult  member 
of  a  joint  Hindoo  family  in  collusion  with 
the  purchaser  and  without  the  consent  of 
his  wards.  Such  suit,  in  the  discharge  of  * 
his  trust  as  guardian,  can  by  no  means  be 
termed  premature.  «      * 
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Whether  (h|$  special  ^ppell^nt  is  entitled 
to  a  riefflnii  of  hi^  purchwPTmon^y  frqip 
the  f^luh  iperohprs  of  ihe  family  is  a  point 
F^ich  we  ^rfi  »P^  c?tlled  HpoR  |q  decj^p  in 
(^is  «ippwl.  . 

The  Principal  Sudder  Ameen  did  not, 
as  c<Mitended,  refuse  to  consider  the  evidence, 
on  the  ground  that  there  was  no  recital  of 
a  legal  necessity  in  the  deed  of  conveyance, 
^he  Principal  Sudder  Ameen  did  consider 
the  evidence,  and  observe  that  it  was  ren- 
dered suspicious  by  the  absence  of  any 
recital  in  the  bill  of  sale.  It  is  adrhitted 
that  the  sale  is  void  under  the  Mithila  Law 
for  want  of  consent  of  the  whole  of  the 
heirs;  and  there  is  no  proof  that  the  sale 
was  made  for  a  legal  necessity  or  for  the 
benefit  of  the  minors. 

The  appeal  is  dismissed  with  costs  and 
interest. 

This  decisiqn  gQVepps  No.  ^o3,  which  fs 
also  dismissed  with  pqsts  and  interest. 


The  24th  April  1866. 

Present  : 

Th^  Ho^'ble  F.  B.  Kemp  and  L.  S.  Jackson, 

fudges. 

Jnrisdiction  (of  Civil  Courts)— Religfious  Endow- 
mfflt— Joint  Hi^fop  f^n^ijj— S^it  for  abfure  of 
fees  obtained  by  jomt  member's  as  ruronits. 

Case  No.  2762  of  1865. 

Special  Appeal  from  ^  decision  passed  by 
Mr,  E.  S.  Pearson,  fudge  of  Tirhoot, 
dai^  the  2Sih  JmIv  186$,  affirming  a 
decision  pcused  ky  Mouhie  Moheeooddeen 
Khan,  SuddeK  Ani^e^n  of  that  pislpct,  dated 
the  28th  September  186^, 

J^h^drQp  Ojha  and  another  (Defendants), 

Appellants, 

versus 

Wh^W^  Deo  R^aee  Kopm^r  (Plai^^(;iff), 

J^cspond^t, 


of  a  family  a$  Pupohits^   is  cognizable  in  the  Civil 
Courts. 


There  are  no  grounds  for  this  special  ap- 
peal. The  suit  was  not  as  between  Jugman 
and  Purohit,  but  for  a  share  of  the  fees 
obtained  by  the  joint  members  of  the  family^ 
as  Purohits.  It  is  admitted  that  the  ether 
co-sharers '  are  joint  in  estate,  and  it  is 
shown  that  ^he  plaintiff  is  the  widow  of 
one  of  these  members.  Her  suit  is,  therefore, 
cognizable  in  the  Civil  Court.  The  fac^ 
found  by  the  Judj^e  are  that  the  plaintiff  was 
not  a  Granger,  and  tpat  she  is  entitled  to  a 
share  in  the  offerings.  These  cannot  be  ques- 
tioned in  special  appcts^l.  APP^^I  ^ism^fsed 
with  costs  and  interest. 


«  ■  •  ^  •       I 


The  24th  April  1866. 
Presfint  : 

The  Hon'ble  F.  6.  Kemp  and  L.  S.  Jackson, 

Judges. 

Witnesses  (Issue  ^  ^^r^ni^^t  for  apprehtniion 
oQ— Application  to  enforce  attendance — Pr»- 
c<?S^re. 

Case  No.  2695  of  1865. 

Special  Appeal  from   a  dicisiou  passed  by 
Mr.    G.    Q.  Mahfour,   Judge  0/ 
gong,  datetf  the  20th  July  rS6^,  affi\ 

'  ing  Ot  decision  passed  by  B^ahoo  Hur 
Goi^ree  J^ose,  Pfin^ipal  S^fl<(fr  4^eeft 
of  (haj,  Pi^^icf,  dai^  thf  yofh  De^^- 
ber  1864^ 

Nilmaney  Chowdhry  (PlaintifiF),  Appelkm$, 

versus 

Hossein  Ally  and  others  (Defendants), 
Re^ondents. 

J^t,  jfl,  ^;  Tuxi4<{U  ?^«d  ^ah/^  On^^^ 
Chnndcr  Mo^k^rj^e^  for  Appellant, 


Bc^^d^ps^  Ni,\madih^b,  Se,\^  an^  Rqjlen4iir  Nath 
J3os,e  fp^  Apppjl^iil^. 

Baboo  Anund  Gopal  PauUi  for  Respondent.    Aiouhit  Murhummut  Hossein   and    BaS^fi 

A  ^}t  bfp^t  by  «l,e  widow  of  o^  of  the  meq.l«%  ^^"J"  *"«**"■  ^OZOOmdar  fOT 

for  her  share  of  the  fees  obtained  by  the  joint  members         entS. 

d 
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A  Court  is  ixot  ^un^f  on  the  mere  statement  of  a 
party  tnat  )ie  has  more  witnesses,  to  issue  a  warrant  for 
llicir  apprehension. 

It  is  the  duty  of  ^he  Court,  when  an  application  is 
made  to  enfprce  (He  fitt^dance  of  lyitnes^^  oji  w^pm 
SvmiqoQs  h^s  f>eeq  $^rvea»  to  pass  some  definite  of aer 
on  the  application,  and  not  to  content  itself  with  an 
Older  to  ^e  effect  that  the  petition  be  filed  with  the 
ffcoriJ. 

TpE  suit  was  based  on  two  deeds  of  con- 
veyance, dated  respectively  the  22nd  Phal- 
goon  122 1  and  24th  Bysack  1222  Mughee. 
Both  the  Courts  found'  that  the  two  deeds 
were  not  genuine.  In  special  appeal  i^  is 
contended  iTiat  the  Principal  Sudder  Ameen 
should  have  examined  the  remaining  attest- 
ing witnesses,  and  that  the  Judge,  though 
this  point  was  taken  in  appeal^  paid  no 
s^ttentlon  \q  it. 

Wff  are  of  QpiBiw  that  the  Courts  arct  npt 
h0\»di  oil  a  mere  statement  of  a  party  that 
(le  bas  more  witaes^pa,  tp  iasue  a  wafrant  for 
tiiftir  appiebension.  The  cas^  brought  to 
our  notice  reported  in  Vol.  a  of  Moore's 
ReportSt  p*  4<4i  is  not  in  point,  for  in  that 
case  the  witnesses  wer^  present,  and  the 
Cowtfi  reused  to  examine  them  because  a 
large  number  of  witaessea  had  already  been 
examined.  It  is  the  duty  of  the  Court  below, 
viitn  BB  applicatioa  \%  made  to  the  effect  that 
wmmoos  has  been  issued  aad  served  upop 
certain  witnessea  who  have  not  appeared, 
and  foff  ivbose  attcindance  the  party  making 
the  application  asks  the  Court  to  take  action, 
to  pass  some  definite  order,  and  not  to  con- 
tent itself  with  an  order  to  the  effect  that  the 
petition  be  filed  with  the  record.  In  this 
case  both  the  Principal  Sudder  Ameen  and 
the  Judge  omitted  -to  pass  any  ord^r  on  the 
application,  and  the  two  deeds  of  conveyance 
)^V^  \li^^  prpnounc^d  tp  life  pot  pfov^d  be- 
cause one  was  attes(e4  by  only  one  witness, 
though  others  ^ubscribe^  to  it,  and  their 
attendance  w^  SV^l;^^  i^l- 

We  r^maqd  the  case.  The  judge  will 
give  ti\^  plaintiff  an  opportunity  of  producing 
\^  witpessen,  wA  pa;sa  a  fresh  deoision. 

It  has  been  urg^d  before  ps  that  th^  yen- 
dor  ojf  the  kub^ia  of  1221  was*  a  minor  at 
the  tim^  of  execution,  and  that  the  property 
covered  by  the  second  kubala  was  under 
attachment  at  the  time  of  sale.  We  find 
that  the  evidence  relied  upon  to  shew  that 
she  ws^$  ^  minor  is  not  conclusive,  or  that 
the  whole  of  th^  property  covered  by  the 
second  kubala  belonged  to  Hyder  Ali. 
These  points  must  receive  the  consideratipp 
of  the  Judge. 


The  25th  April  1866. 

The  Hon'ble  F.  B.  Kemp  and  L.  6.  Jackson, 

LimitetiattT-Sak  \if  aasignee  el  decree  pa^aei 

Case  No.  2985  of  1665. 

Special  Appeal  from  a  decision  passsd  ty 
Baboo  Anund  Chand^r  Banerjeey  y^dge 
of  the  Small  Cause  ^  Court  of  Rajshahye, 
and  exercising  the  powers  cf  a  Principal 
Sudder  Ameen,  daied  the  18th  September 
iB6^,  modifying  a  decision  passed  by 
Baboo  Dooxg<ip^rs}iady  Moonpff  of  Bel-  ' 
maria,  dated  the  ijth  June  186^. 

Ramchunder  Chuckerbutty  (one  of  the 
Pefepd.^^ts),  4i>p(ll(int, 

versus 

Kufreem  Bu:^  Meah  (PlaintiflF),  Respon4eut. 
Mr,  y.  S.  Rochfort  for  App^l|^pf. 

No  onp  for  ^^spond^nf. 

Where  the  assieriee  of  a  decree  passed  in  1857  sues 
pu^  ex^cMtioii  within  3  year*  ffonn  the  E(f^s§ipg  qi  ^ct 
KlV.  pt  iS59f  he  ^  jn  ^jme,  an^  lio^itafioft  ^9.0004  |^ 
applied. 

Th|e  pply  pQJnt  t^ken  by  the  pleader  far 
the  special  appellant  is  the  issue  in  bar.  It 
is  admitted  that  Rarogopal  obtained  ^  (^epre^ 
for  a  2-annas!  share  in  the  ancestral  property 
in  a  suit  to  which  the  special  appella,nt's 
alleged  donors  were  parties^  This  was  in 
^pm  1857.  Ramgqpal  could  have  executed 
that  decree  within  the  period  p^:escribed  by 
the  then  Law  of  Limitation  as  subsequently 
modified  by  Act  XIV.  of  1859.  The  rights 
and  interests  of  Ramgopal  in  the  decree 
were  sold  in  execution  and  purchased  by 
Nilkant  Sein,  who  was  put  into  possession 
by  the  Court  in  1270  B.S.  In  the  same  year 
he  sold  the  property  to  the  special  respond- 
ent. If  the  assignee  of  Ramgopal  suec]  out 
execution  within  three  years  from  the  pos- 
ing of  Act  XIV.  of  1859,  he  is  in  time,  and 
limitation  cannot  be  applied.  We  must 
presume  that  the  special  appellant's  vendor, 
Nilkant,  was  put  into  formal  possession  by 
the  Court.  It  was  the  duty  of  the  Court  to 
put  hirp  in  possession,  and  we  have  the  re- 
ceipt of  the  peon  that  possession  was  given; 
and  the  Principal  Sudder  Ameei^  finds  that 
there  is  pral  evidence  of  the  ftict  of  posses- 
sion. As  tjie  suit  is  clearly  t^ot  barfed,  we 
dismiss  the  appeal.  «       * 
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The  25th  April  1866. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  L.  S.  Jackson, 

Judges, 

Objection  to  execution  of  decree  under  Section 
230,  Act  VIII.  of  1859— Possession. 

Case  No.  2992  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Mr,  W,  iucker,  Judge  of  West  Burdwan, 
dated  the  gth  August  186^^  reversing 
a  detision  passed  by  Baboo  Hur  Chunder 
Chatterjee,  Principal  Sudder  Ameen  of 
that  District y  dated  the  2ist  July  1864, 

Sheero  Koomaree  Debia  (Defendant), 
Appellant^ 

versus 

Kissub  Chunder  Bose  and  others  (Plaintiffs 
and  third  parties),  Respondents. 

Mr,  G,  C.  Paul  and  Baboos  Juggadanund 
Mookerjee  and  Toolsee  Doss  Seal  for 
Appellant. 

Baboos  Kishen   Succa    Moolierjee   and    Nil 
Madhub  Sein  for  Respondents. 

When  an  objection  is  preferred,  and  takes  the  shape 
of  a  suit  under  Section  230,  Act  VIII.  of  1859,  the  ques- 
tion for  determination  is  whether  the  objector  has  a 
better  right  to  the  possession  of  the  property  in  dispute 
than  the  decree>holder  who  is  executing^  his  decree. 

The  objector  may  be  entitled  to  hold  as  dur>putnee- 
dar,  and  yet  may  not  be  entitled  to  khas  possession  of 
the  property. 

We  regret  very  much  to  find  ourselves 
under  the  necessity  of  again  remanding  this 
suit  to  the  Lower  Appellate  Court.  It 
appears  to  us  that  the  Judge  has  not  rightly 
conceived  the  points  which  it  was  incumbent 
on  him  to  try  under  the  previous  order  of 
remand.  When  an  objection  is  preferred 
.and  takes  the  shape  of  a  suit  under  Section 
230  of  the  Code  of  Civil  ProcWure,  the 
question  10  be  tried  really  is,  whether  the 
objector  has  a  better  right  to  the  possession 
of  the  property  in  dispute  than  the  decree- 
holder  who  is  executing  his  decree. 

In  the  present  case  the  decree-holder 
has  substantiated  his  right  against  the  al- 
leged dur-mokurrureedar  to  hold  the  disputed 
property  by  way  of  mokurruree.  The  ob- 
jector, calling  himself  dur-putneedar  of  the 
same  property,  maintains  that  he  was  en- 
titled to  have  khas  possession  of  the  pro- 
perly. Now,  it  is  quite  possible  that  the 
objector  should  be  entitled  to  hold  as  dur- 
putneedar,  and  yet  that  he  should  not  be 
entitle^  to^  khas  possession.  The  Judge, 
therefore,   was  bound   to   see   whether  the 


decree-holder  was  not  entitled  as  mokur- 
rureedar  to  khas  possession  notwithstanding 
any  right  which  the  dur-putneedar  might 
have  as  locum  tenens  of  the  putneedar. 

It  has  be^n  alleged  that  the  dur-putneedar 
and  the  persons  whose  title  as  du|-mokar- 
rureedars  has  just  been  set  aside  are  members 
of  a  joint  family,  and  are,  in  fact,  identical ' 
in  interests ;  and  there  certainly  is  evidence 
upon  the  record   which    strongly   raises  a 
presumption  that  they  are  so.    If  this  were 
so,  it  is  quite  clear  that  it  would  be  extremely 
difficult  for    the   Court   below  no  separate 
the  possession  of  the  objector  as  dur-put- 
needar from    the   admitted    former  posses- 
sion of  the  dur-putneedars,  i,  e,,  the  posses- 
sion which  the  decree-holders  admitted  the 
dur-mokurrureedars  to  have   held  to  their 
prejudice.     The  Judge  ought,  therefore,  to 
enquire  whether  the  possession  now  set  op 
on  the  part  of  the  dur-putneedar  was  reallj 
the  possession   formerly  claimed  and  ea- 
joined  by  the  defeated  dur-mokurrureedats, 
or  was  a  separate  possession  by  the  dur- 
putneedar  as  dur-putneedar.     If  be  should 
find  that  the  possession  of  the  dur-putneedar 
and  of  the  dur-mokurrureedar  is  really  one 
ai^d  the  same,  there  can  be  litde  question 
that    the    suit    or    objection    of    the   dnr- 
pntneedar  under  Section    330   ought  to  be 
dismissed.     But,  in  order  finally  to  terminate 
all  dispute  upon  this  point,  the  putneedar 
and  the  zemindars  should  be  made  parties 
to  the  suit,  and  a  final  determination  arrived 
at  in  their  presence. 


The  25th  April  1866. 

Present : 

The  Hbn'ble  F.  B.  Kemp  and  L.  S.  Jackson, 

Judges, 

Custom  to  pay  Murjada— Suit  by  Shebait 
to  enforce  payment. 

Special  Appeals  from  a  decision  passed  iy 
Baboo  Koonj  Lall  Banerjee,  Officiating 
2nd  Principal  Sudder  Ameen  of  the  2^ 
Pergunnahs,  dated  the  8th  Septemher 
186^^  modifying  a  decision  passed  hy 
Baboo  Mohendronath  Bose^  Additiond 
Moonsiff  of  AliporCy  dated  the  6th  Feb- 
ruary 1 86 J, 

Case  No.  3248  of  1865. 

Madhub  Chunder  Mundul  (Plaintiff), 
Appellant, 

versus 

Nobeen  Chunder  Dutt  and  others  (Defend- 
ants), Respondents. 
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Baboos  Kishen  Succa  Mookerjee  and  Go  pal 
Lall  Mitter  for  Appellant. 

Mr,  G,  C,  Paul  and  Baboos  Chunder  Mad- 
hub  Gkose  and  Mohesh  Chunder  Chow- 
dry  for  Respondents. 

*   Case  No.  351 1  of  1865. 

Nobeen  Chunder  Dutt  (Defendant), 
Appellant, 

versus 

Madhu^i  Chunder  Mundul  (Plaintiff), 
Respondent, 

Mr,  G,  C.  Paul  and  Baboos  Chunder  Mad' 
hub  Ghose  and  Mohesh  Chunder  Chowdry 
for  Appellant. 

Baboos  Kishen  Succa  Mookerjee  and  Gopal 
Lall  Mitter  for  Respondent. 

Suit  by  the  assij^nee  of  a  Shebait  to  enforce  payment 
of  a  sum  of  money  as  murjada  (respect-money),  under 
odour  of  an  alleged  custoip  by  which  persons  of  the 
Kassary  caste  havinc'  marriage  ceremonies  or  shrads 
performed  in  their  nouses  were  bound  to  pay  such 
murjada  to  members  of  the  community,  and  the  right  to 
revive  the  same  had  become  vested  in  a  Sheeb  Thakoor. 
Held  that  such  a  suit  would  not  lie. 

We  think  this  case  a  very  clear  one. 
The  claim,  viewing  it  as  a  claim  to  enforce 
a  payment  to  the  Shebait  under  colour  of  a 
custom  according  to  which  persons  of  the 
Kassary  caste  having  marriage  ceremonies  or 
shrads  performed  in  their  houses  are  bound  to 
contribute  '*  Murjada '  to  the  Sheeb  Thakoors 
as  representing  the  Kassary  community  in 
general,  is  a  perfectly  monstrous  claim,  and 
ought  to  have  been  dismissed,  as  it  properly 
was  by  the  Moonsiif . 

The  Principal  Sudder  Ameen  considered 
that  a  part  of  the  claim  was  payble  by  the 
defendant ;  and  it  is  now  suggested  that  the 
bridegroom's  father  having  deposited  this 
money  with  the  defendant  who  was  father 
of  the  bride,  on  an  express  trust  that  it  should 
be  paid  over  to  the  Shebait,  the  plaintifiF 
was  entitled  to  recover. 

Bat  we  do  not  find  that  the  plaintiff  based 
his  claim  upon  this  ground.  He  d«d  no^ 
prove,  on  the  evidence  of  the  bridegroom's 
father,  that  the  money  had  been  so  deposit- 
ed; nor  did  he,  in  his  appeal  to  the  Lower 
Appellate  Court,  state  this  as  a  material 
issue  to  be  decided. 

We  think  that  the  judgment  of  the  Prin- 
cipal Sudder  Ameen,  so  far  as  it  decreed 
a  portion  of  the  claim,  ought  to  be  reversed, 
and  the  defendant's  appeal  decreed,  and  the 
plaintiff's  appeal  dismissed,  with  costs. 


The  28th  April  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 

Hindoo  Law—Maintenance  of  daug:hter-in-Iaw. 
•   Case  No.  3395  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  AdditioncU  Judge  of  Dacca,  dated 
thf,  26th  October  186^,  reversing  a  deci- 
sion passed  by  the  Sudder  Ameen  of  that 
District,  dated  the  2jrd  March  iS6j, 

Ruttan  Chand  Shooree  (Defendant), 
Appellant, 

versus 

Sreemuttee  Huree  Monee  (Plaintiff), 
Respondent, 

Baboo  Kishen  Dyal  Roy  for  Appellant. 

No  one  for  Respondent. 

The  obligation  of  a  Hindoo  to  maintain  his  daughter- 
in-law  depends  on  his  ability  to  do  so. 

This  was  a  suit  for  maintenance  on  the 
part  of  the  special  respondent,  the  daughter- 
in-law  of  the  defendant,  and  also  to  recover 
from  her  father-in-law  the  value  of  certain 
ornaments  of  hers  alleged  to  have  been  ap- 
propriated by  him. 

The  defendant  denied  having  taken  the 
ornaments,  and  for  the  rest  pleaded  that  he 
was  not  bound  by  law  to  maintain  his 
daughter-in-law,  and,  further,  that  he  was  not 
in  a  position  to  do  so. 

The  first  Court  dismissed  the  plaintiff's 
case  on  the  law  point.  But  the  Additional 
Judge,  holding,  on  the  authority  of  a  pre- 
cedent of  this  Court,  dated  27ih  January  1865 
(Kedar  Monee  Dossee  versus  Tara  Chand, 
2  Weekly  Reporter,  page  134),  that  the  de- 
fendant is  bound  to  maintain  his  daughter- 
in-law,  ordered,  maintenance  to  be  given  to 
her  at  thevate  of  3  rupees  a  month. 

It  is  now  urged,  in  special  appeal,  that 
the  Judge  has  taken  no  notice  of  the  objec- 
tion that  special  appellant  was  a  poor  old 
man,  with  no  means  of  supporting  his 
daughter-in-law,  or  even  o\  maintaining 
himself. 

We  think  that  this  objection  must  be 
allowed.  Granting  that  the  special  appel- 
lant was  bound  by  law  to  maintain  his  son's 
widow  wherever  she  might  elect  to  live, 
so  long  as  she  led  a  chaste  and  virtuous  life, 
that  law  could  only  take  effect  on  the  sup- 
position that  he  had  the  means  to  do  so; 
and  it  was  manifestly  improper  in  the  Judge 
to  decree  the  comparatively  large  sum  of  3 
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rupees  a  month  withont  firtt  making  en- 
quiry as  to  the  special  appellant's  power  to 
carry  out  the  Court's  order. 

The  Judge  will,  therefore,  take  up  the 
case  again  at  this  point,  and,  after  consider- 
rng  the  eTtdence  m  suppdft  (rf  sp«ckil  a^ppel* 
lant's  claim  to  exemption,  pass  suoh  orders 
regarding  the  amount  of  maintenance  (if 
the  special  appellant  be  able  to  give  any)  as 
nfay  appear  to  him  just  and  proper. 


Th6  a8th  April  1866. 
Present  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glo- " 

ver,  yudges. 

Revltw  of  ju4g;iil«iit-^omprotiii9«-^R€frer8al 
of  predecessor's  judgment  oil  personal 
grounds. 

Case  No.  3629  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Tirhooty 
dated  the  2 and  August  iS6^y  affirming  a 
decision  passed  by  the  Mdonsiff.  of  that 
Distticiy  dated  the  22nd  April  1864, 

Baboo  Purmessuree  Karaln  Singh  (Plaintiff), 

Appellant^ 

versus 

Syud  Romeezooddeen  Ahmed'  Cazee  and 
others  (Defendants),  Respondents, 

Mr,  R,  T,  Allan  and  Baboo  K is  hen  Succa 
Mookerjee  for  Appellant. 

MouU^ee  Syud  Murhttmut  Hossein  and  Baboo 

Ro&pnetth  Banerjee  for  Respondents. 

ft 

No  review  can  be  admitted  of  a  judgment  passed  on 
a  compromise. 

A  Moonsiff  can  not  grant  a  review  of,  and  reverse, 
his  predecessor's  judgment  on  personal  grounds  and 
after  8  months'  delay. 

This  suit,  which  was  to  recover  posses- 
sion of  2  beegahs  of  land,  was  originally 
settled  by  compromise  between  the  parties, 
and  the  Moonsiff  passed  a  decree  in  terms 
of  the  compromise  on  the  5th  of  October 
1861. 

Eight  months  after,  on  the  2;^th  April 
1862,  that  is,  after  the  Moonsiff  who  had 
tried  the  case  had  left  the  station,  the  de- 
fendant apj^l  led  for  a  review  of  judgment 


on  the  ground  that  he  had  been  coerced  into 
agreeing  to  the  comprotni^e  by  threats  and 
other  pressure  on  the  part  of  the  officer 
who  decided  the  case. 

The   new   Moonsiff    on    this  appHcalion 
went  into  evidence,   and,   considering    the 
charge  against  his  predecessor  established,  ad- 
mitted a  review  of  judgment,  and  eventually* 
decided  the  suit  in  favor  of  the  plaintiff. 

The  Principal  Sudder  Ameen  before  whom 
the  case  went  on  appeal  by  the  defendant 
declined  to  interfere  on  the  ground  that  the 
Moonsiff  had  by  laW  the  power  «f  reviewing 
his  judgment. 

It  is  arged  in  special  appeal  that  no  re- 
view of  judgment  can  be  admitted  from  a 
decision  passed  on  a  compromise. 

As  a  general  principle,  we  have  no  doubt 
that  this  is  correct,  and  that  paflies  who 
have  had  ever}^  opportunity  of  considering 
their  own  rights  and  chances  of  success  in 
a  suit  should,  if  they  elect  to  settle  their 
differences  by  compromise  and  to  lake  the 
Court's  judgment  in  the  terms  of  that  com- 
promise, be  bound  by  it,  and  should  not  be 
allowed  to  re-open  the  qtiestion,  as  they  can- 
not be  "legally  aggrieved  by  a  decree" 
which  they  themselves  asked  the  Court  to 
pass. 

And  in  the  present  case,  we  are  of  opi- 
nion that  the  Moonsiff  was  not  justified 
in  granting  a  review  of  his  predecessor's 
judgment,  because  the  question  to  be  tried 
was  one  personal  to  the  former  Moonsiff  and 
turned  upon  the  truth  or  falsehood  of  certain 
chiarges,  which,  if  established,  w^ould  have 
rendered  the  person  accused  incapable  of 
remaining  in  the  service  of  Government, 
and  the  less  so  as  the  applicant  had  allowed 
more  than  eight  months  to  elapse  before 
bringing  his  alleged  grievance  to  notice. 

To  allow  one  Moonsiff  to  reverse  the  de^ 
cree  of  his  predecessor  oil  personal  grouBds 
and  after  eight  months'  delay,  is,  in  oar  opi- 
nion, altogether  opposed  to  the  s|Mrit  of  the 
law.  The  proper  course  for  tlie  petitioner  to 
have  taken,  would  have  been  to  appeal  to  the 
Judge  on  the  ground  that  the  compromise  had 
been  extorted  from  him  by  undue  pressure 
on  the  part  of  the  presiding  Moonsiff. 

As,  however,  the  present  applicant  should 
not  be  made  to  suffer  for  an  illegal  ad  ol 
the  Court,  we  grant  him  one  month's  grace 
to  bring  the  original  order  of  the  Moonsiff 
in  appeal'  before  the  Judge  of  the  district, 
Uvho  can  make  such  enquiry  as  appears  to 
be  necessary,  and  pass  whatever  order  may 
seem  to  him  just  aitd  proper. 


i86d.] 


Civil 


THE    WSEKLY    REPORTER. 


Rulings, 


Sij 


i  The  28th  April  1866. 

^  Present: 

TheHon'ble  H.  V.  Bay  ley  and  Shumbhoonath 

Pundit,  Judges, 

AtMtement  of  suit — Possession  with  Mesne-pro- 
•  fits — DiluTion. 

•    Cases  Nos.  137  and  180  of  1866. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  2yth  Oc- 
tober 1 86^,  modifying  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  that 
District y  fiated  the  30th  March  186^. 

Unno  Poorna  Debia  and  others  (Plaintiffs), 

Appellants^ 

versus 

Ram  Lochun  Ghose  and  others  (Defendants),  | 

Respondents, 

Mr,  C.  Gregory  and  Baboo  Bama   Churn  \ 
Banerjee  for  Appellants. 

Baboos  Kishen  Kishore  Ghose  and  Chunder 
MadEub  Ghose  for  Respondents. 

A  suit  for  possession  of  certain  lands  with  mesne-pro- 
fits  does  not  abate  by  reason  of  the  lands  having  since 
been  vashed  away. 

The  Lower  Appellate  Court  dismissed  the 
appeals  of  both  the  appellants  on  the  ground 
that  the  lands  sued  for  in  these  two  suits 
have,  since  the  decision  of  the  Court  of  first 
instance,  been  washed  away. 

The  special  appellants  urge  that,  as  they 
bad  sued  for  possession  with  mesne-profits, 
the  washiikg  away  of  the  lands  did  not  abate 
their  suits;  that  their  claina  to  mesne-profits 
might  be  decreed ;  and  that,  in  order  to  decree 
the  same,  it  might  be  necessary  to  decide 
the  right  of  the  plaintiffs  to  the  lands  of 
which  they  cannot  now  obtain  possession.* 

The  defendants  plead  that  the  right  upon 
which  the  plaintiffs  claimed  the  lands  w-as 
that  of  the  formation  of  the  lands  in  dispute 
on  the  site  of  the  old  lands  of  the  plaintiffs ; 
aod  Ihis  is  no  title  for  a  decree  in  their 
favor  according  to  the  recent  ruling  of  the 
Full  Bench. 

We  have  simply  to  decide  whether  the 
Lower  Appellate  Court  is  right  in  dismiss- 
ing, without  hearing,  the  appeal  and  the  suits 
of  the  plaintiffs  because  the  lands  in  dispute 
were  washed  away  after  the  dismissal  of 
the  suits  and  pending  appeals ;  and  if  the 
plaintiffs  have  sued  upon  a  declaration  which 
cannot  give  them  a  title,  it  is  for  the  Lower 
Appellate  Court  to  take  that  into  considera- 
tion, which  it  has  not  in  any  May  yet  done. 

Nor  have  we  here  at  present  to  decide 
what  proof  or  what  kind  of  proof  can  or 


will  be  produced  by  the  plaintiffs  to  prove 
the  amount  of  mesne-profits,  or  whether  the 
fact  of  the  lands  being  washed  away  wil! 
create  any  and  what  difficulty  in  the  way  of 
ascertaining  the  mesne-profits. 

We  have  simply  to  decide  whether  the 
decision  of  the  Lower  Appellate  Court,  hold-« 
ing  that  the  suits  of  the  special  appellants 
abated  merely  on  the  lands  claimed  in  them 
being  washed  away,  is  right  or  not,  and  we 
hold  that  the  decision  of  that  Court  is  wronj[ 
in  not  hearing  the  cases  on  that  ground. 

We  remand  the  cases  to  the  Lower  Appel-. 
late  Court  to  try  the  appeals  pending  befoie 
it  on  the  merits. 


The  ist  May  1866. 

Present  : 

The   Hon'ble   L.   S.  Jackson   and   F.   A,t 

Glover,  Judges, 

Res  Judicata. 

Case  No.  3187  of  1865. 

Special  Appeal  from  a  decision  passed  ^ 
the  Pnncipal  Sudder  Ameen  of  Chiita- 
gong,  dated  the  31st  August  186$,  re- 
versing a  decision  passed  by  the  Moonsiff 
of  that  District,  dated  the  21st  September 
1864. 

Buksh  AH  (one  of  the  Defendants),  Appellant, 

versus 

Niityanund  Doss  (Plaintiff)  and  others  (De- 
fendants), Rtspondents. 

Mr,  R,  E.  Twidale  for  Appellant. 

Baboo  Mohesh    Chunder   Bose  for 
Respondents. 

in  a  former  suit  by  A  and  B  against  C  and  D  (Cs 
vendee),  in  which  E  intervened,  and  was  made  a  de» 
fendant,  a  decree  was  passed  in  favor  of  A  and  B  with 
a  reservation  of  E*s  rights.  Hkld  that  that  decree 
was  not  a  res  judicata  in  the  present  suit  by  F  as  pur- 
chaser from  E  against  D,  the  reservation  of  E*s  rights 
being  a  mere  obiter  dictum. 

The  following  genealogical  table  will  assist 
the  consideration  of  this  case : — 

1  Ramsurun. 

2  Ramlochun. 

1 
* 


( 

Kaikisto 
(Married  TarakishoreeJ 


a  daughter. 


Neelkomul. 


Hurrischunii 

The  plaintiff  sues  as  purchaser  from 
Obhovchurn,  a  distant  relative  (cousin's  son) 
of  Ramlochun,  one  of  the  original  proprie- 
tors, to  recover  possession  of  certain -iands  td 
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which  his  vendor  succeeded  by  inheritance. 
The  defendant,  who  claims  as  vendee  of 
Tarakishoree,  the  widow  of  Rajkisto,  denies 
that  any  part  of  the -property  went  to  Obhoy- 
churn,  but  that  it  descended  on  the  death  of 
Ramlochun  (Ramsurun  having  previously 
died  childless)  to  Rajkisto,  from  whom  it 
went  to  his  widow. 

The  Court  of  first  instance  dismissed  the 
plaintiff's  case,  but  the  Principal  Sudder 
Ameen  on  appeal  decreed  it,  on  the  ground 
that  a  former  decision  of  the  Civil  Court,  to 
which  the  defendant's  vendor  and  Obhoy- 
chum,  as  well  as  the  natural  heirs  of 
Rajkisto,  were  parties,  had  decided  that 
Obhoychurn  was  entitled  to  half  of  the  land, 
and  that  this  decision,  not  having  been  re- 
versed, was  final  as  regards  the  present  claim, 
and  made  the  plaintiff *s  right  as  purchaser 
from  Obhoychurn  as  res  judicata  which 
could  not  be  disturbed. 

We  are  of  opinion  that  Section  2,  Aft 
Vlll.  of  1859,  does  not  apply  to  this  case. 
It  appears  that  Neelkomul  and  Hurrischurn 
brought  a  suit  against  Tarakishoree  and  the 
present  special  appellant  to  recover  posses- 
sion of  the  whole  of  the  property  left  by 
Rajkisto.  Obhoychurn  intervened  on  the 
ground  that  half  the  property  came  to  him 
on  Rajkisto's  death,  and  he  was  made  a  de- 
fendant in  the  case. 

The  Moonsiff's  decree  was  to  the  effect 
that  Neelkomul  and  Hurrjschurn  should 
recover  possession  of  one-half  of  the  proper- 
ty on  Tarakishoree's  death.  There  is  no 
mention  of  Obhoychurn *s  right  to  the  other 
half  in  the  decretal  order,  nor  is  any  judg- 
ment passed  upon  it.  In  the  body  of  the 
decision  there  is  mention  made  of  Obhoy- 
chum's  rights  as  being  reserved,  but  there 
is  no  distinct  finding  as  to  what  those  rights 
are,  and  no  decree  was  made  Regarding 
them. 

The  case  was  eventually  compromised  on 
appeal  as  between  the  present  special  appel- 
lant and  Neelkomul  and  Hurrischurn, 
Obhoychurn  not  appearing,  although  made  a 
respondent,  and  the  appeal  was  struck  off  in 
the  terms  of  the  compromise. 

It  appears  to  us  quite  clear  that  no  deci- 
sion was  come  to  by  the  Civil  Courts  in  re- 
gard to  Obhoychurn's  claim,  and  that  the  so- 
called  reservation  of  Obhoychurn's  rights 
in  the  body  of  the  Moonsiff's  judgment  was 
a  mere  obiter  dictum,  and  not  binding  upon 
any  other  Court.  We,  therefore,  remand  the 
case  tOb the tf  Principal  Sudder  Ameen,  with 


directions  to  try  the  rights  of  Obhoychurn 
on  its  merits,  as  has  been  done  by  the  Court 
of  first  instance.  Costs  will  follow  the  re- 
sult. 


The  1st  May  1866.        • 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges, 

Suit  for  possession  and  mesne-profits — ^Alleg»- 
tioQ  of  title— Proof  of  plaintiff's  possession  and 
dispossession. 

Case  No.  2935  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Sylhet,  dated  the  gth  Sep- 
tember iS6^y  reversing  a  decision  passed 
by  the  Moonsiff  of  that  District^  dated  the 
26th  June  iS6^, 

Mahomed  Khossal  and  others  (Plaintiffs), 

Appellants^ 

versus 

Lai  Chand  Doss  and  others  (Defendants), 

Respondents. 

Baboo  Greesh  Chunder  Ghose  for 
Appellants. 

No  one  for  Respondents. 

In  a  suit  for  possession  and  me5ne>profit5»  in  wliich 
the  defendants  did  not  allege  possession  for  12  yean 
or  more  so  as  to  bar  the  plaintiff,  but  stood  upon  thehr 
title,  the  Judge  was  held  to  have  been  wror(|r  in  disBiiss* 
ing  the  suit  on  the  ground  that  the  plaintiff's  possession 
and  dispossession  had  not  been  specifically  shown*  eves 
if  it  dia  not  appear  from  his  own  jud,;ment  that  they 
had  been  sufficiently  proved. 

We  think  the  Tudge'^s  decision  in  appeal 
was  erroneous.  The  plaintiff  sued  for  pos- 
session and  wasilat.  Defendants  answered 
that  the  land  belonged  to  their  talook,  and 
the  main  issue,  therefore,  was  title.  The 
witnesses  for  the  plaintiff  deposed  to  the 
fact  of  his  previous  possession,  and  one  of 
them  deposed  to  the  fact  of  dispossession; 
but  this  was  really  not  material.  The  de- 
fendants did  not  allege  possession  for  it 
years  and  more,  so  as  to  bar  the  plaintiff,  but 
they  stood  upon  their  title.  The  ludge  was, 
therefore,  wrong  in  dismissing  the  suit  on 
the  ground  that  possession  and  dispossession 
had  not  been  specifically  shown,  even  if  it  had 
not  appeared  from  his  own  judgment  that 
these  matters  had  been  sufficiently  proved. 
We,  therefore,  set  aside  the  decision  of  the 
Lower  Appellate  Court  and  restore  the  de« 
cree  of  the  Moonsiff  with  costs. 
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The  I  St  May  1866. 
Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glo- 
•  ver,  Judges, 

Jurisdiction— Splitting^    of   cause   of   action- 
Special  appeal. 

Case  No.  2963  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
jfudge  of  DinageporCj  dated  the  iSth  July 
tS6^^  affirming  a  decision  passed  by  the 
Sudder  Ameen  of  that  District ^  dated  the 
2jrd  February  186^. 

Kader  Buksh  and  others  (Defendants), 

Appellants^ 

versus 

Kootuboodeen  Ahmed  and  others  (Plaintiffs), 

Respondents. 

Baboo  Tarucknath  Dutt  for  Appellants. 

Baboos    Kalee   Prosunno   Dutt  and    Kalee 

Kishen  Sein  for  Respondents. 

• 

Two  suits  upon  two  separate  bonds  were  brought  in 
the  Sudder  Ameen's  Court,  which,  if  made  the  subject 
of  one  suit,  woyld  have  been  cognizable  by  the  Principal 
Sudder  Ameen  instead  of  the  Sudder  Ameen.  But,  as 
the  appeal  would  equally  have  lain  to  the  Judge  whe- 
ther the  case  was  originally  tried  by  the  Sudder  Ameen 
or  Principal  Sudder  Ameen,  it  was  held  that,  if  the 
Judge  was  wrong  in  not  deciding  in  favor  of  the  appel- 
lant (defendant)  on  the  ground  of  jurisdiction,  the  error 
was  not  one  which  affected  the  decision  of  the  case  upon 
its  merits,  and,  therefore,  not  a  ground  of  special  appeal. 

This  case  and  No.  2962  are  appeals  by 
the  same  parties  against  the  same  respond- 
ents. They  arise  out  of  suits  brought  by  the 
respondents  to  recover  sums  of  money  spent 
by  ihem,  at  the  request  of  the  special  appel- 
lants and  for  their  benefit,  in  conducting  a 
certain  law-suit.  The  amount  appears  to 
have  been  raised  upon  two  separate  bonds 
executed  by  the  plaintiff,  and  in  respect  of 
these  two  bonds  he  brought  his  separate 
suits  in  the  Court  of  the  Sudder  Ameen. 


The  defendants  objected,  among  other 
things,  to  the  jurisdiction  of  the  Court,  urg- 
ing that  the  cause  of  action  being  one  could 
not4be  split;  but  this  objection  was  over- 
ruled, and  decrees  were  passed  against  him, 
which,  in  appeal,  were  confirmed  by  the 
Zillah  Judge. 

In  special  appeal  he  contends — Firsts  That 
he  was  entitled  to  a  trial  m  the  Court  of  the 
Principal  Sudder  Ameen  instead  of  that  of 
the  Sudder  Ameen  ;  and  the  Lower  Appellate 
Court,  in  overruling  this  objection,  has  erred 
in  law.  Secondly,  That,  if  the  first  suit 
was  entertained  for  a  portion  of  the  amount 
due,  the  second  suit  for  the  remainder  of  the 
same  amount  could  not  be  maintained  under 
Section  7  of  the  Civil  Procedure  Code. 

We  think  that  neither  of  these  pleas  can 
be  admitted  in  special  appeal.  The  case 
comes  to  this  Court  from  the  Court  of  the 
Zillah  Judge,  where  the  first  appeal  would 
equally  have  been  brought,  whether  the  case 
was  originally  tried  by  the  Sudder  Ameen 
or  Principal  Sudder  Ameen ;  and,  if  the 
Judge  was  wrong  in  not  deciding  in  the 
appellant's  favor  on  the  ground  of  jurisdic- 
tion, we  think  that  the  error  was  not  one 
which  has  affected  the  decision  of  the  case 
in  his  Court  upon  its  merits,  and,  therefore, 
not  a  ground  of  special  appeal. 

A  third  ground  is.  that  the  Judge  has  fail- 
ed to  notice  his  complaint  that  the  Sudder 
Ameen  refused  to  examine  the  witnesses 
whom  he  named  to  show  that  he  had  a  claim 
of  set-off.  On  reference  to  the  judgment 
of  the  Lower  Appellate  Court  and  to  the 
grounds  of  appeal  in  that  Court,  we  find 
that  he  there  alleged  that  the  witnesses  in 
question  had  been  named  for  the  purpose 
of  showing  that  the  defendant  had  paid  his 
proper  share  of  the  costs  incurred  in  the  li- 
tigation, and  was  not,  therefore,  liable  to  pay 
more.  This  is  quite  a  different  matter  from 
set-off,  and,  as  the  Judge  remarks,  it  was 
not  alleged  in  the  written  statement,  and  he 
was  not,  therefore,  entitled  at  a  later  stage 
of  the  case  to  claim  that  such  witnesses 
should  be  examined.  This  objection,  there- 
fore, is  invalid; 

Fourthly,  it  is  urged  that  the  decree  made 
against  the  .<(pecial  appellants  isnotin  conform- 
ity with  their  proper  share  of  the  liability. 
But  we  find  that  no  appeal  was  made  to  the 
Judge  on  this  point. 

Overruling,   therefore,  all  the  objections 
taken  by  the  special  appellant,  we  affirm  the  * 
judgment  of  the  Court  below,  and  dismiss 
the  special  appeal  with  costs.    •      • 


«30 


Civil 


THE   WKBKLY   REPORTER. 


Rulings. .  [Vol.  V. 


The  and  May  1866. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  G.  Camp- 
bell, Judges. 

Mortg:ag:e — Wilful  default  by  mortgagfor  in 
possession— Sale  for  arrears  of  Revenue — 
Benamee  purchase  by  mortg^ag^or — Criminal 

^  lAifiappropriation. 

Case  No.  202  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
Baboo  Koylas  Chunder  Deb^  Principal 
Sudder  Ameen  of  Dacca,  dated  the  loth 
November  iS6^. 

Ram   Manick   Shaha  and   others   (Defend- 
ants), Appellants, 

versus 

Brindabun  Chunder  Potdar  and  others 
(Plaintiffs),  Respondents. 

Baboos  Vnnoda  Pershad  Banerjee,  Kalee 
Mohun  Doss,  and  Romesh  Chunder  Mil- 
ter for  Appellants. 

taboos  Onoocool  Chunder  Mookerjee,  Chun- 
der  Madhub  Ghose,  and  Tarucknath  Dutt 
for  Respondents. 

If  a  mortgagor  In  possession,  who  is  entrusted  with  the 
dominion  over  the  mortgaged  property  by  the  mort- 

fage«  in  whom  the  property  is  in  a  mortgage  in  the 
Qglt«h  form,  wilfully  defaults,  and  causes  the  pro- 
perty to  be  sold  for  arrears  of  Government  revenue 
j6t  the  purpose  of  defrauding  the  mortgagee,  and  pur- 
4:ha8es  it  benamee,  he  is  liable  to  be  punished  for  criminal 
misappropriation  under  Section  405  of  the  Penal  Code. 

Norman,  J. —       •  •  *  ♦ 

It  is  very  clear  to  us  that  a  very  gross 
and  scandalous  fraud  has  been  attempted, 
though  of  the  exact  guilt  of  the  several 
parties  we  should  probably  not  be  able  to 
judge,  even  if  we  went  through  the  •evidence 
for  that  purpose  ourselves,  so  well  as  the 
Principal  Sudder  Ameen.  But  such  a  fraud 
must  not  go  unpunished,  and  we  remand 
the  case  to  the  Principal  Sudder  Ameen, 
who  will  enquire  whether,  as  against  the 
Shahas,  a  charge  might  not  be  framed  under 
Section  405  of  the  Indian  Penal  Code.  We 
are  disposed  to  think  that,  the  mortgage 
being  in  an  English  form,  and  the  property 
being  in  point  of  law  in  the  mortgagee,  and 
the  mortgagors,  and  particularly  Ram  Ma- 
nick, being  in  possession,  he  was  entrusted 
by  the  mortgagee  with  "  the  dominion  over 
property,"  and  that,  In  having  wilfully  de- 
faulted^ and  caused  the  same  to  be  sold  at 


a  revenue- sale,  for  the  purpose  of  defrauding 
the  mortgagee,  and  having  purchased  it  bena- 
mee,  he  ''dishonestly  misappropriated  the 
same,  and  converted  it  10  his  own  use,  in 
violation  of  the  direction  of  the  law  pre- 
scribing the  mode  in  which  such  trust  is  to 
be  discharged,  and  of  the  legal  contract, 
express  or  implied,  which  has  been  made 
touching  the  discharge  of  such  trust,"  and 
is,  therefore,  liable  to  be  punished  under  Sec- 
tion 405. 

The  Principal  Sudder  Ameen  will  take 
up  the  case  as  against  this  defendant  and 
any  others  against  whom  the  evidence  is 
clear  that  they  had  actual  knowledge  of 
and  aided  in  the  fraud,  and  consider  whether 
a  charge  ought  not  to  be  preferred  before 
the  Magistrate,  or  whether  he  ought  not  to 
commit  him  or  them  for  trial  to  the  Judge 
himself. 

As  regards  the  other  defendants,  Ram 
Subbuk  and  the  alleged  purchasers,  he  will 
enquire  whether  or  not  there  is  good  ground 
for  sending  them  to  take  their  trial  for  abet- 
ting the  offence,  if  any,  committed  by  the 
first-named  defendant. 

Campbell,  J. — 1  entirely  concur.  1  hope 
that  the  Court  below  will  efficiently  investi- 
gate the  criminal  matter.  It  is  very  import- 
ant that  effect  should  be  given  to  the  Penal 
Code,  and  that  judgments  declaring  parties 
to  have  acted  fraudulently  should  not  be 
passed  over  without  the  action  which  the 
opinion  of  the  Court  would  seem  to  involve. 


The  3rd  May  1866. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  G.  Campbell 

Judges. 

Assignment— Acceptance^Failore  to  pay^ 

Notice. 

C^se  No.  2508  of  1865. 

Special  Appeal  from  a  decision  passed  hy 
the  Judicial  Commissioner  of  Chota  Nag- 
pore,  dated  the  24th  June  iS6^,  aprmimg 
a  decision  passed  by  the  Principal  Deputy 
Commissioner  of  that  District,  dated  ike 
23rd  November  1864. 

Huro  Lai  Roy  (Plaintiff),  Appellant^ 

versus 

Maharajah  Shumbhoonath   Singh  Bahad<>or 
and  others  (Defendants),  RespmdmU. 


1866.'! 
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Baboo  Kishtn  Sueca  Mookerjee  for 
Appellant. 

Baboo  Hem  Chunder  Banerjee  for 
Respondents. 


The  defendant,  in  satisfaction  of  his  debt,  ^ve  the 
plaintiff  bilfb  on  his  ryots  in  the  nature  of  assig^nment  of 
the  rents  due  by  them  to  him,  and  the  ryots  accepted 
the  bills.  Held  that,  on  the  failure  of  the  ryots  to  pay, 
the  plaintiff  was  bound  to  give  the  defendant  notice  uf 
such  non  payment  within  a  reasonable  time,  instead  of 

bringine  his  suit  II  years  after  the  money  was  borro»*ed        _,  -    ..         r       r-      i.  i.u  *.       --  ^     - 

and  »  /ears  after  the  acceptor;  of  the  bills  failed  to  pay.        The  mere  findrng  of  a  Court  that  a  mmor  was  a 

^  ^  r  .f    .  n,en,ber  of  a  jomt  family  at  the  time  of  the  execution  of 

.    .  1  i_      ^  u   1  the  sales   in  dispute  would  not  necessarily  make  the 

Wb  are  Oi  opinion  that  the  Courts  below  ,  gales  good  aj^ainst  bim  without  proof  of  the  proceeds 

have  decided  ihis  case  rightly.      The  plaintiff  I  having  benehted  him  or  his  fal^her's  estate. 


Baboo  Gneja  Sunker  Mojoomdar  and  MouU 
Vie  Syud  Murhumut  H ossein  for  AppeU 
lants. 

Baboos  Unnoda  Per  shad  Banerjee  2Xi^  Kishen 
Succa  Mookerjee  for  Respondent. 

A  deed  of  authority,  given  by  the  father  of  a  minor 
and  the  other  members  of  a  joint  Hindoo  family  to 
borrow  money,  cannot  bind  the  minor  after  his  father's 
death  with  regard  to  debts  incurred  after  the  father's 
death,  in  the  absence  of  proof  of  the  money  having 
been  borrowed  for  the  use  of  the  minor. 


accepted  the  Rajah's  borais  or  bills  on  his 
tenants  in  payment  of  his  debt :  the  debts 
were  to  be  satisfied  within  3  years.  The 
plaintiff,  on  the  failure  of  the  parties  who 
accepted  the  bills  to  pay,  was  bound  to  give 
the  Rajah  notice  of  such  non-payment  within 
a  reasonable  time.  Instead  of  doing  so,  he 
brings  his  suit  eleven  years  after  the  money 
was  borrowed,  and  eight  years  after  the  ac- 
ceptors of  the  bills  failed  to  pay. 

The  acceptors  were  the  ryots  of  the 
Rajah,  and  satisfaction  of  his  debt  was  to  be 
made  by  assignment  on  the  rents  due  by  the 
acceptors  to  the  Rajah.  Had  the  plaintiff 
given  timely  notice  of  the  failure  of  the 
acceptors  to  pay,  the  Rajah  might  have  re- 
covered the  rent  assigned  from  them  :  as  it 
is,  any  action  on  his  part  against  them  would 
be  barred  under  the  Rent  Law.  Appeal  dis- 
missed with  costs  and  interest. 


Tlie  3rd  May  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Btinoni—Joint  Hindoo  Family—Debts—Sales. 

No.  3544  of  1865  and  Nos.  131  and  198  of 

1866. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Tirhoot^  dated  the  2gih 
August  1 86^,  modifying  a  decision  passed 
by  the  Sudder  Ameen  of  that  District ^ 
dated  the  goth  August  §864,  • 

Sunker  Singh  and  others  (Defendants), 

Appellants, 


versus 


Bisben  Dyal  Suhae  (PlainUff)*  Respondent, 


The  decree-holder  in  this  case  obtained 
a  decree  against  Sookhun  Lai  and  others, 
in  execution  of  which  he  sold  the  property, 
plaintiff's   own   share  of   which   is  claimed 
by  him  in  this  suit  as  not  passed  by  the 
sale,  he,  the  plaintiff,  being  no  party  to  the 
suit.     Reading  the  whole  of  the  decree  and 
the  grounds  upon  which  it  was  passed,  and 
looking  to  the  fact  that  it  was  not  expressly  de- 
cided in  that  case  that  the  money  borrowed  by 
Sookhun  Lai  had  gone  to  benefit  the  plaintiff, 
then  a  minor,  we  agree  with  the  Lower  Ap- 
pellate Court  that  the  decree  was  not  against 
the  plaintiff.     We  further  find  that  the  deed  of 
authority  given  by  the  father  of  the  plaintiff 
and   the  other   members   of  the   family  to 
Sookhun   Lai  to  borrow   money  could  not 
bind  plaintiff  after  the  death  of  his  father 
with  regard  to  debts  incurred  after  the  said 
father's  death,  in  the  absence  of  any  proof  of 
the  money  having  been  borrowed  for  the  use 
of  the  plaintiff.     The  mother  of  the  plaintiff, 
who  was  then  a  minor,  intervening  on  his 
behalf,  it  was  pronounced  that  the  decree 
was  not  intended  to  affect  the  rights  of  the 
plaintiff.     The  mere  fact  of  Sookhun  having 
executed  a  deed   for   himself  and   also  as 
guardian  for  the  plaintiff,  and  the  fact  of  the 
plaintiff  b^ing  sued    as  a  minor   under   the 
guardianship  of  Sookhun  Lai,  cannot  lead 
us  to  hold  that  the  decree  was  intended  to 
bind  the  plaintiff. 

So  far  we  see  no  reason  to  allow  the  special 
appeals  of  the  decree-holder  and  the  pur- 
chaser, viz.,  Nos.  3544  of  1865  and  131  of 
1 866,  and  dismiss  these  two  appeals  with  costs. 

The  Court  of  first  instance  decided  that 
the  plaintiff  had  failed  to  prove  that  his 
father  and  his  uncle  had  separated  in  1253 
Fuslee,  and  this  finding  of  fact  is  confirmed 
by  the  Lower  Appellate  Court. 

The  Court  of  first  instance  had  decided 
that  the  plaintiff  was  liable  as  a  debtor  under 
the  decree,  and  the  Low«r  Appelate  Court 
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found  that  he  was  not ;  and  we  have  already, 
as  stated  above,  agreed  with  the  latter  Court. 

The  plaintiff  had  also  sued  for  setting 
aside,  to  the  extent  of  his  own  s-hare,  certain 
sales  made  by  Sookhun  Lai  of  property  be- 
longing to  all,  and  the  Court  of  first  instance 
had  decided  that,  upon  certain  grounds,  the 
plaintiff  is  not  entitled  to  recover  these  shares. 

The  Lower  Appellate  Court  has,  however, 
taken  no  notice  of  this  part  of  the  plaintiff's 
case,  though  he  had  gone  up  expressly  upon 
that  point  and  though  it  was  ultimately  con- 
nected with  the  other  parts  of  the  appeal.  If 
the  Lower  Appellate  Court  had,  in  course  of 
its  decision  of  other  parts  of  the  case,  express- 
ed an  opinion  to  the  effect  that  it  thinks  that 
the  proceeds  of  the  sales  in  dispute  had  been 
applied  to  the  legal  necessities  of  the  plaintiff, 
we  might  have  hesitated  to  remand. 

The  Lower  Appellate  Court's  simple  find- 
ing that  the  plaintiff  was  a  member  of  a 
joint  family  at  the  time  of  the  execution  of 
the  sales  in  dispute  would  not  necessarily 
make  these  sales  good  against  the  plaintiff, 
without  proof  of  the  proceeds  having  benefit- 
ed him  or  his  father's  estate. 

We  accordingly  remand  the  appeal  No. 
198  of  1866  of  the  plaintiff  to  the  Lower 
Appellate  Court,  with  directions  to  try  the 
objections  of  the  plaintiff  with  reference  to 
private  sales  disputed  by  him. 

The  4th  May  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  G.  Campbell, 

Judges, 

Putnee  (Sale  of^not  in  existence) — Refund  of 

bonus. 

Case  No.  3579  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  0/  the  Small  Cause  Court y  exercising 
the  powers  of  a  Principal  Sudder  Ameen 
of  Rajshahyey  dated  the  18th  September 
jS6^y  affirming  a  decision  passed  by  the 
Moonsiff  of  Shahzadpore,  dated  the  joth 
June  1863, 

Kristo  Lai  Moiiro  (Plaintiff),  Appellant, 

versus 

Nobbo  Coomar  Roy  (Defendant),  Respondent, 

Baboos  Ashootosh  Dhur,  Tarucknath  Sein, 
and  Thrucknath  Dutt  for  Appellant. 


No  one  for  Respondent. 

Where  a  bonus  is  paid  for  a  putnee  talook  not  in  a* 
istence,  there  is  an  entire  failure  of  consideration,  and 
the  person  paying  the  bonus  is  entitled  to  a  refund  of  it. 
The  principle  of  caveat  emptor  is  not  applicable  to  sudi 
a  case. 

This  was  a  suit  to  recover  i  sum  <rf 
Rupees  39  paid  as  a  bonus  for  a  putnee* 
talook,  and  for  stamp  fees,  &c.,  in  addition. 
The  plaintiff  avers  that,  at  the  lime  the  de- 
fendant entered  into  the  contract,  he  knew 
that  the  talook  was  not  in  existence,  and 
that  he  was  induced,  by  the«  defendant's 
guarantee  of  the  existence  and  assets  of  the 
estate,  to  pay  the  above  consideration. 

The  Principal  Sudder  Ameen  finds  that, 
whether  the  defendant  was  aware  of  the 
non-existence  of  the  putnee  or  not,  he  is 
not  liable  to  refund  the  bonus,  as  the  plaintiff 
took  the  putnee,  to  use  the  words  of  the  Lower 
Court,  "  of  his  own  accord,"  A  decision  of 
the  late  Sudder  Court  in  the  case  of  Dost 
Mahomed,  November  1855,  is  quoted  in  sup- 
port of  the  Principal  Sudder  Ameen's  finding. 

We  are  of  opinion  that,  if  the  putnee  was 
not  in  existence  when  the  defendant  leased 
it  to  the  plaintiff,  who,  on  the  guarantee  of 
its  existence,  paid  the  bonus,  there  has  been 
an  entire  failure  of  consideration,  and  that  the 
plaintiff  is  entitled  to  recover.  The  case 
quoted  by  the  Principal  Sudder  Ameen  ap- 
plies to  purchasers  at  auction  in  execution  of  !| 
decrees.  They  purchase  the  rights  and  in- 
terests of  the  debtor,  and  noihtag  more  is 
guaranteed  to  them.  The  principle  of  caveat  ;| 
emptor  may  apply  to  such  purchasers,  but  it 
is  wholly  inapplicable  to  the  present  case. 

The  suit  is  remanded  for  enquiry  whether  \ 
the  putnee  talook  is  in  exi^tence  or  not,  1 
according  to  the  instructions  of  this  Court. 


The  4th  May  1866. 

Present: 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Onns  proband! — Attachment  and  sale  of  temre 
in  execution  of  decree. 

Case  No.  253  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Fureed* 
pore  in  Dacca^  dated  the  22nd  November 
i86St    reversing  a  decision  passed  by  ike 
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Moonsiff  of  that  District,  dated  the  lyih 
May  i86^. 

Aluck  Monee  Dassia  (Plaintiff), 
Appellant, 


Lalla  Ram  Suhae  Singh  (Defendant),  Appel- 
lant, 


versus 


Chundra  Kant  Mookerjee  and  others 
,  (Defendants),  Respondents, 

Bahoos  Sreenath  Doss,  Kalee  Mohun  Dass, 
and  Bungshee  Dhur  Sein  for  Appellant. 

Badoo  Alotee  Lai  Mookerjee  for 
Respondents. 

After  that  tHb  zemindar  has  made  out  a  primd  facie 
case,  the  onus  is  on  the  judgment  •creditor,  who  attaches 
a  tenure  as  liable  for  his  debt,  and  who  desires  the 
same  to  be  sold  in  execution,  to  prove  the  liability  uf 
the  tenure  to  satisfy  that  decree. 

There  is  only  one  point  pleaded  in  this 
case,  but  it  is  valid,  l^he  Moonsiff  placed  the 
onus  on  the  defendant,  while  the  Principal 
Sadder  Ameen  placed  it  on  the  plaintiff. 
The  Principal  Sudder  Ameen  is  wrong,  and 
the  Moonsiff  was  right.  The  plaintiff  is, 
admiuedly,  the  zemindar.  The  defendant 
is  a  judgment-creditor  of  the  wife  of  Fut- 
tik,  who  was  a  ryot  of  the  proprietor  ;  and  the 
first  Court  found  that  Fuitik's  widow  had 
deseited  the  homestead,  and  ihat  plaintiff  had 
been  in  possession  of  the  tenure.  It  was 
then  for  the  defendant,  the  judgment-credi- 
tor, who  attaches  the  property  as  liable  for 
his  delt,  and  who  desires  ihe  same  to  be 
sold  in  execution,  to  prove  the  liability  of 
the  tenure  to  satisfy  that  debt.  The  plaint- 1 
iff  zemindar  is  not  bound  to  do  more  than 
to  make  out  a  primd  facie  case,  and  be  is  not 
to  be  expected  to  prove  that  the  tenure  is 
not  liable  for  sale..  It  is  the  attaching  cre- 
ditor who  must  show  that  it  is. 

We  reverse  the  decision  of  the  Principal 
Sudder  Ameen,  and  remand  the  same  to  be 
tried  by  him  on  the  principles  by  which  it  was 
•tried  in  the  fii^t  Court.  The  Lower  Appellate 
Court  will  call  on  the  creditor  to  show  how 
he  claims  to  put  up  the  property  to  sale. 


The  5ih  May  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

Onus  proband! — Possession. 

Cases  Nos.  3304  to  3308  of  1865. 

Special  Apptals  from  a  decision  passed  by 
the  Principal   Sudder  Ameen   of  Behar, 
dated  the    rjth    September    iS6j,   affirm- 
ing a  decision  passed  by  the  Moonsiff  of 
tkut  District,  dated  the  jtst  March  r^6j. 


versus 

Lalla  Ojoodhya  Pershad  (Plaintiff)  and 
others  (Defendants),  Respondents. 

Baboos  Kishen  Succa  Mookerjee  and  Kalee 
Prosunno  Dutt  for  Appellant. 

Mr,  R,  T.  Allan  and  Baboo  Hem  Chunder 
Banerjee  for  Respondents. 

In  a  suit  by  A  for  confirmation  of  possession  and 
declaration  of  title,  in  which  B  intervened  and  claimed 
the  property  on  the  allegation  of  being  in  possession 
of  it  (which  possessitn  B  did  not  show),  and  in  which 
B*s  vendors  were  the  principal  defendants,  and  admitted 
A's  title  and  possession— Held  that  B,  as  intervenor, 
could  not  question  A's  proved  possession  and  title  until 
at  least  B  could  show  possession. 

These  five  cases  will  (it  is  admitted  by 
the  pleaders  before  us)  be  governed  by  one 
and  the  same  decision  in  special  appeal. 

The  special  appellant  is  an  intervenor, 
who,  under  the  provisions  of  Act  VI H.,  was 
made  a  defendant,  and  so  a  party  to  the  suit. 
He  claimed  the  property  upon  the  allega- 
tion of  being  in  possession  under  a  title 
derived  from  his  uncle,  one  Bulub,  but  added 
that  this  Bulub  also  derived  title  from  having 
purchased  the  property  then  held  by  Pitam- 
ber  (admittedly  one  of  plaintiff's  vendor's 
family).        ^ 

Plaintiff's  suit  is  for  confirmation  of  pos- 
session, and  declaration  of  title,  and  muta- 
tion of  names.  Plaintiff  alleges  possession 
under  purchases  made  by  him  from  Ram 
Pershad  and  Ram  Buks^i  and  their  two 
widows  (who  represented  their  husbands  in 
this  suit),  and  states  their  vendors  to  be 
great-grandsons  of  another  Bulub,  the  origi- 
nal proprietor.   • 

The  Lower  Courts  find  as  a  fact,  on  the 
evidence  of  an  Ameen  and  other  evidence, 
that  plaintiff  has  proved  possession  and  title, 
and  that«  Bulub  was  plaintiff's  vendors' 
great-grandfather.  The  widows,  who  are 
the  only  parties  originally  sued  as  defendants, 
admit  plaintiff's  title.  No  proof  of  defendant 
special  appellant's  allegation  of  possession 
is  found  by  the  Lower  Courts,  who,  therefore, 
consider  that  he  has  no  further  locus  standi  in 
Court,  as  he  does  not  show  that  he  has  been  in 
possession  within  twelve  years  of  suit.  The 
plaintiff's  suit  was  accordingly  decreed 
below. 

The  defendant  (intervenor)  appeals  speci- 
ally,, urging  that  the  burden  of  proof  has 
been  wrongly  put  on  him ;  that  the  Courts 
should  have  made  plaintiff  prove  other- 
wise than  by  an  Ameen  that  Bulub  was 
plaintiffs  vendors'   great-grandfather;  and. 
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lastly,  that  his  (defendant  special  appellant's) 
proofs  have  not  been  considered. 

We  ihink  all  these  pleas  uiterly  untenable. 
Special  appellant,  defendant,  could  have  no 
further  right  to  question  plaint ifT's  proved 
possession  and  title  till  at  least  he  (special 
appellant)  could  show  possession.  He  ut- 
terly failed  in  this;  and  the  onus  was  on 
him  when  plainiiif  was  found  to  be  in  pos- 
session, and  plaintiff's  alleged  title  to  be 
good.  Further,  we  are  not  shown  that  the 
Lower  Courts  failed  to  consider  defendant 
special  appellant's  proofs,  such  as  he  had  to 
adduce. 

On  the  whole,  then,  seeing  no  reason  to 
interfere  with  the  decision  of  the  Lower 
Appellate  Court,  we  dismiss  these  five  spe- 
cial appeals  with  costs. 


The  7th  May  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Plaint — Rejection — Amendment 

Case  No.  33  of  1866. 

Regular  Appeal  from  a  decision  Passed  by 
the  Principal  Sudder  Ameen  of  tiarun, 
dated  the  2nd  September  186^. 

Amur  Narain  alias  Nerput  Suhaye,  Pauper 
(Plaintiff),  Appellant, 

.   versus 

Musst.  Rughoobunsee  Koonwur  and  others 
(Defendants),  Respondents, 

Baboos  Kalee  Kishen  Sein  tind   Tarucknath 
Sein  for  Appellant. 

Mr,  R,    T,  Allan  and  Baboo  Dwarkanath 
Milter  for  Respondents. 

Suit  laid  at  Rupees  20,631*2  annas.   • 

A  plaint  that  is  bad  on  the  face  of  it  ought  not  to  be 
admitted;  nor  ought  it  to  be  amended  after  the  issues 
have  been  fixed. 

This  appeal  is  dismissed  with  costs.  The 
Lower  Court  was  perfectly  right  in  refusing 
to  allow  the  plaint  to  be  amended  as  pro- 
posed, after  the  issues  had  been  fixed.  The 
plaint  is  bad  on  the  face  of  it,  and  shows 
that  the  plaintiff  is  not  entitled  to  what  he 
prays  for.  It  is  to  be  regretted  that  the 
plaint  was  not  rejected  in  the  first  instance 
by  the  Court ;  certainly,  the  plaintiff  ought 
not  to  have  been  admitted  to  sue  as  a  pauper, 
when,  on  reading  the  plaint,  it  might  have 
been  seen  that  he  had  no  good  cause  of 
ftction-.^ 


The  7th  May  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Evidence. 

Case  No.  249  of  1866. 

Special  Appeal  from  a  decision  passed  6y 
the  Judge  of  Palna^  dated  the  20th 
November  186$,  reversing  a  decision 
passed  by  the  Principal  Sudder  Ameen 
of  that  District,  dated  the  2i^t  February 
1863. 

Munnoo  Singh  and  others  (Plaintiffs), 
Appellants, 

versus 

Ararat  Lai  and  others  (Defendants). 
Respondents, 

Baboo  Kishen  Succa  Mookerjee  for 
Appellants. 

Baboos  Onookool  Chunder  Bose  and 
Mohesh  Chunder  Bose  for  Respondents. 

The  defendant  having  stated  his  reaiiness  to  rest  his 
case  on  the  evidence  of  two  witnesses,  who,  when  called, 
;iirave  testimony  unfavorable  to  him — Held  that  the 
Court  was  not  Sound  to  adopt  or  act  upon  their  evidence^ 
which  was  inconclusive  and  chiefly  hearsay. 

Thk  ground  of  special  appeal  urged  be> 
fore  us  is,  that  the  defendant  having  stated 
in  the  Court  of  first  instance  his  readiness 
to  rest  his  case  on  the  evidence  of  two 
witnesses  whom  he  named,  and  those  wit- 
nesses having,  when  called,  given  testimonj 
unfavorable  to  the  defendant,  the  Lower 
Appellate  Court  was  bound  to  have  treated 
that  testimony  as  conclusive  against  him, 
and  should  have  dismissed  his  appeal.  The 
Lower  Court,  notwithstanding  the  evidence 
of  these  w'unesses,  allowed  the  defendant's 
appeal,  and  reversed  the  decision  of  the 
first  Court. 

We  think  the  Lower  Court  was  rig^t 
in  not  considering  itself  bound  by  the  state- 
ments of  the  witnesses  in  question,  because 
their  evidence  really  does  not  prove  any- 
thing, and  is,  in  truth,  as  the  Judge  says,  more 
an  expression  of  opinion  than  a  deposition 
as  to  absolute  facts.  The  one  witness  knows 
nothing  about  the  matter  save  what  he  has 
heard  from  others;  the  other  deposes  un- 
favorably to  the  defendant,  but  speaks  only 
so  far  as  he  knows,  and  not  with  such  per- 
sonal knowledge  of  the  facts  as  alone  could 
make  what  he  says  conclusive. 

In  deciding  thus,  we  are  not  in  conflict 
with  the  decision  recently  passed  by  a  Di- 
vision Bench  in  the  Case   1096  of    1865 
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(November  25th,  1865).  In  that  case,  the 
defendant  summoned  the  plaintiff,  and  agreed 
to  be  bound  by  his  evidence  on  a  certain 
point.  The  plaintiff  appeared  and  swore 
distinctly  and  expressly  to  the  facts  which 
were  in  dispute ;  and  under  those  circum- 
stances it  was  that  the  Court  held  that  the 
"defendant  was  bound  by  his  agreement,  and 
concluded  by  the  evidence  of  the  plaintiff. 
We  dismiss  this  appeal  with  costs. 

The  7th  May  1866. 

*         Present : 

The  Hon'ble  F.  B.  Kemp  and  G.  Campbell, 

Judges, 

NfttiTe  converts  to  Christianity— Restitution  of 
cxmyoLgaX  sodety—Cnstody  of  children. 

Case  No.  3067  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Mr,  R.  Alexander t  Judge  of  Cuitackf 
dated  the  28lh  July  i86$,  affirming  a 
decision  passed  by  the  Principal  Sudder 
Ameen  of  that  District^  dated  the  2*jth 
March  186^, 

Machoo  and  others  (Defendants),  Appellants, 

versus 

Arzoon  Sahoo  and  others  (Plaintiffs), 
Respondents, 

Mr,  R.  E,  Twidale  and  Baboo  Romanath 
Rose  for  Appellant. 

Mr,  Beeby  and  Baboo  Hem  Chunder 
Banerjee  for  Respondent. 

A  siuit  cannot  be  maintained  for  the  restitution  of 
conjugal  society  by  a  Hindoo  husband,  who  has  been 
repudiated  by  nis  wife  on  his  conversion  to  Chris* 
tianity. 

A  Hindoo  father  is  not  deprived  of  his  ri?ht  to  the 
custody  of  his^  children  merely  by  reason  of  his  conver- 
Mon  to  Christianity. 

Campbell,  J, — This  is  a  suit  brought  by  a 
father  to  recover  possession  of  his  wife  and 
three  children  who  are  in  her  custody,  all 
tbe  children  being  admittedly  minors.  The 
answer  of  the  wife  was  that  the  father. 
having  been  a  Hindoo,  had  become  a  Chris- 
dan,  and  that  she  was,  therefore,  not  bound 
10  live  with  him,  or  deliver  the  children  to 
his  custody. 

The  Principal  Sudder  Ameen  and  Judge 
both  concurred  in  dismissing  the  claim  to 
the  wife,  but  decreeing  the  claim  to  the  cus- 
tody of  the  children,  with  the  provision  that 
one  child  being  under  4  years  of  age  should 
not  be  delivered  up  until  it  had  attained  that 
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A  special  appeal  is  now  preferred  by  the 
mother  against  that  part  of  the  Judge's  order 
decreeing  to  the  father  the  custody  of  the 
children. 

The  pleader  for  the  special  appellant  at 
first  argued  that  in  such  a  matter  the  law  of 
the  defendant  must  govern  the  case,  and 
that   by  Hindoo  Law  the  plaintiff,   by  his 
conversion,  sacrificed  his  right  to  the  custody 
of  the  children.     This  contention  is  altoge- 
ther erroneous.    A  certain  Regulation  appli- 
cable to  the  Benares  Courts  was  enacted  in 
1795,  which  did  indeed  provide  that  in  cases 
where  the  plaintiflF's  religion   was  different 
from  that  of    the   defendant,   the    decision 
should  be  reguluted  by  the  law  of  the  defend- 
ant.     But  Regulation  VII.  of  1832  expressly 
repealed  the  former  provision,  and  enacted 
for  the  whole  of  the  Bengal   Presidency  a 
uniform  law  coinciding  with  one  which  came 
into  operation   in   Bengal  Proper  in    1793. 
Under  the  provisions  of  Regulation  VII.  of 
1832  it  is  enacted  that,  in  certain  suits  regard- 
ing succession,  inheritance,  marriage,  caste, 
and  all  religious  usages  and  institutions  be- 
tween parties  of  the  Hindoo  and  Mahomedan 
religions    respectively,    the    law     of     their 
respective  religions  is  to  be  administered; 
but  in  respect  of  all  other  suits  between  any 
parties,  and  all  suits  of  every  kind  in  which 
both  parties  are  not  of  the  same  persuasion, 
the  only  law  is  that  of  justice,  eauity,  and 
good  conscience.     Upon  this  provision  of  the 
law,  the  pleader  for  the  appellant  seeks  to 
argue  that,  on  principles  of  justice,  equity, 
and  good  conscience,   the  custody  of   the 
children  should  remain  with  the  wife,  and 
not  with  the  husband,  because,  he  says,  at  the 
time  of  the  marriage  it  was  understood,  and 
as  it  were  impliedly  contracted,  that  the  par- 
ties should  remain  Hindoos,  and  therefore 
one  of  the  parties  having  abandoned  the 
Hindoo  religion  should  not  be  permitted  to 
claim  the  children,  the  fruit  of  the  marriage, 
to  the  exclusion  of  the  party  who  continues 
in  the  religion  which  they  both  professed  at 
the  time  of  the  contract  of  connubium. 

This  contention  maj  possibly  admit  of 
reasonable  argument.  I  cannot,  however, 
think  that,  even  if  there  were  no  further  pro- 
vision of  law,  this  equitable  claim  on  behalf 
of  the  inother  would  prevail  to  such  an 
extent  as  to  override  the  very  strongest 
natural  right  of  the  father — ^the  right  to  the 
custody  of  his  own  children.  But,  be  that 
as  it  may,  I  think  that  we  are  relieved  of  all 
questions  regarding  the  construction  of  the 
old  Regulations  by  the  express  provisions 
of  Act  XXI.  of  1850,  which  so  ftir  extends 
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the  principle  of  Regulation  VII.  of  1832  that, 
whereas  the  last-mentioned  Regulation  con- 
tained an  express  provision  to  the  effect  only 
that,  where  one  or  more  of  the  parties  to  a 
suit  should  not  be  of  the  Hindoo  or  Maho- 
medan  persuasion,  the  law  of  the  religion 
should  not  be  permitted  to  operate  to  deprive 
either  of  any  *^ property*'  to  which  he  may 
be  entitled,  Act  XXI.  of  1850  so  far  extends 
that  provision  as  to  enact  that  no  law  or 
usage  hitherto  in  force  shall  inflict  on 
any  person  who  renounces  his  or  her  reli- 
gion any  forfeiture  of  **  right  or  property ;" 
the  word  ''right"  being  superadded.  It 
seems  to  me  clear  that  the  right  to  the  custody 
of  children  is  a  right  within  the  meaning  of 
Act  XXI.  of  1850. 

The  pleader  for  the  appellant  further 
argued  that  no  one  can  be  permitted  so  to  use 
his  right  as  to  deprive  any  other  person  or 
persons  of  their  rights.  For  instance,  he 
says  a  husjband  who  becomes  a  Christian  will 
not  be  permitted  to  claim  the  person  of  a 
wife  who  remains  a  Hindoo.  This  is  so  far 
true ;  and  in  this  case  the  claim  to  the  wife 
was  rightly  dismissed,  but  was,  I  think,  dis- 
missed simply  for  the  reason  that,  admitting 
the  husband's  primd  facie  claim  to  the  cus- 
tody of  the  wife,  that  claim  may  be  defeated 
by  a  reasonable  plea.  If  a  wife  pleads  that 
her  husband  beats  and  ill-uses  her  in  such  a 
way  that  she  cannot  reasonably  be  required 
to  live  with  him,  and  that  plea  is  made  out, 
doubtless  the  Court  will  not  enforce  a  re- 
stitution of  conjugal  rights.  So  also,  if  she 
pleads  that  the  husband,  by  change  of  reli- 
gion, has  placed  himself  in  that  position  that 
she  cannot  live  with  him  without  doing 
extreme  violence  to  her  religious  opinions 
and  the  social  feelings  in  which  she  has  been 
brought  up,  and  in  the  enjoyment  of  which 
she  married,  that  plea  would  also  be  a  good 
plea.  • 

.  I  have  no  doubt  that,  if  the  children, 
even  though  not  legally  majors  for  the 
purposes  of  property,  had  arrived  at 
that  agfs  of  discretion  that  they  could 
plead  an  intelligent  and  distinct  prefer- 
ence for  the  Hindoo  religion,  the  Court 
would  probably  not  forcibly  deliver  them  up 
to  the  father.  But  that  is  not  alleged  in  this 
case.  The  exact  age  of  the  two  elder  chil- 
dren is  not  precisely  mentioned ;  but,  as  the 
youngest  was  under  4  years  old,  a  mere 
infant,  and  as  it  has  not  been  pleaded  that 
the  others  are  very  much  older,  we  may  pre- 
sume that  the  two  elder  children  are  of  such 
an  a^e  that,  while  it  is  no  longer  necessary 
fof  them  to  renfain  with  the  mother  for  the 


purposes  of  nature,  they  are  not  capable 
of  fully  judging  and  acting  for  themselves 
with  regard  to  religion. 

That  being  so,  I  think  that  the  Jadge 
rightly  ordered  the  two  elder  children  to 
be  delivered  up,  and  rightly  ordered  that 
the  third  child  should  be  delivered  up  when, 
emerging  from  the  mere  state  of  infancy," 
it  reached  the  age  of  four  years. 

The  judgments  of  the  Principal  Suddcr 
Ameen  and  Judge  in  this  case  are  extremely 
exhaustive  and  good,  and  I  altogether  concur 
with  them.  • 

The  Counsel  for  the  respondent  appears  to 
take  some  objection  to  the  order  of  the  Judge 
which  delayed  the  delivery  of  the  third  child 
till  it  was  4  years  of  age ;  but,  as  it  appears 
that  in  the  meantime  the  child  has  adready 
reached  that  age,  it  is  unnecessary  to  go  far- 
ther into  this  point. 

The  appeal  is  dismissed  with  costs  and 
interest. 

Kemp,  J, — The  plaintiff  in  this  case  is 
a  Native  convert  to  Christianity;  he  has 
been  repudiated  on  religious  grounds  by 
his  wife,  who  refuses  to  cohabit  with  him. 
She  further  claims  the  right  to  the  custody 
of  his  three  sons,  all  admittedly  minors,  the 
youngest  being  considerably  under  seven 
years  of  age,  and  who,  therefore,  may  be 
properly  termed  an  infant. 

The  suit  is  for  conjugal  society,  the  cus- 
tody of  his  three  sons,  and  the  recovery  of 
certain  household  chattels  of  no  great  value, 
or  their  equivalent  in  money. 

The  Lower  Courts,  in  very  carefully  con- 
sidered judgments,  have,  in  my  opinion,  very 
properly  dismissed  the  suit  of  the  husband  in 
as  far  as  his  claim  to  restitution  of  conjugal 
society  is  concerned.  They  have  decreed  bis 
claim  to  the  immediate  custody  of  two  of  the 
three  sons,  the  youngest  to  be  delivered  over 
to  the  custody  of  the  father  on  his  attaining 
the  age  of  four  years,  which  event,  we  are 
informed,  has  taken  place  since  the  decision 
of  the  suit. 

The  husband  may  or  may  not  have  a 
remedy,  in  as  far  as  the  wife  is  concerned, 
under  Act  XXI.  of  1866,  which  commenced 
and  took  effect  from  the  istof  May  1866; 
but  with  that  matter  we  have  no  concern 
in  the  present  appeal. 

The  inherent  right  of  the  father  to  the 
custody  of  his  children,  not  only  as  guardian 
by  nature,  but  by  nature,  is  a  right  re- 
cognised by  the  English  as  well  as  the 
Hindoo  Law  (page  63,  Volume  I.,  Vyavasta 
Durpana).  Of  this  right  the  father  is  not 
deprived,  because  he  has  become  a  convert 
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to  Christianity,  though  he  may  have  become 
''  petit/'  degraded  according  to  the  dictates 
of  the  Hindoo  Law,  for  Act  XXI.  of  1850 
clearly  enacts  that ''  no  person  shall,  by  reason 
of  bis  renouncing  or  having  been  excluded 
from  th^  communion  of  any  religion,  forfeit 
his  rights  or  properly."  The  law  which 
'  bears  upon  this  case  has  been  so  clearly  laid 
down  by  my  learned  colleague  that  I  have 
only  to  express  my  entire  concurrence  in  his 
view  of  the  law. 

There  is  no  charge  of  cruelty  or  corruption 
against  the  lather,  and  applications  by  a  mo- 
ther to  take  children  out  of  the  custody  of 
the  father,  in  the  absence  of  proof  of  such 
charges,  have  not  been  successful  in  the  Eng- 
lish Courts. 

I  concur  with  my  learned  colleague  in  dis- 
missing this  appeal  with  costs  and  interest. 


The  8th  May  1866. 

Present : 

The  Hon'blc  H.  V.  Bayley  and  A.  G.  Mac- 
pherson.  Judges, 

Pre-emption— Hindoos  in  Chittag^ong. 

Cases  Nos.  24  and  25  of  1865. 

Applications  for  Review  of  Judgment  pass- 
ed by  Justices  Bayley  and  Macpherson 
in  Regular  AppecU  No,  162  of  1864  and 
Special  Appeal  No,  2240  of  186 j  on  the 
i8th  February  186$, 

Nasirooddeen  Khan,  Petitioner, 
versus  • 

Indemarain  Chowdhry,  Opposite  Party, 

Mr,  R,  E,  Twidale  and  Baboos  Grish  Chun- 
der  Ghose  and  Gopeenath  Mookerjee  for 
Petitioner. 

Bahoot  Dwarkanath  Mitter  and    Sreenath 
Doss  for  Opposite  Party. 

Pi«wi'.--Whcthcr  the  Hindoos  of  Chittagong  have 
raoptcd  the  Mahomedan  law  of  pre-emption. 

Rftyley,  /.—This  is  an  application  for  a 
review  of  our  order  passed  in  review. 

The  particulars  of  this  case  are  fully 
given  in  Sutherland's  Weekly  Reporter,  Vol. 
*»P-  »34.  30th  November  1864. 

Plaintiff,  a  Hindoo  in  Zillah  Chittagong, 
soed  for  a  right  of  pre-emption. 


The  first  question  to  be  decided  in  the 
regular  and  special  appeals  then  before  us 
was  whether  the  Hindoos  of  Zillah  Chitta- 
gong had  adopted  the  system  of  pre-emption 
prevalent  amongst  Mahomedans  under  the 
laws  of  that  class. 

If  we  had  found  that  they  had  done  so, 
the  above  cases  would  have  been  governed 
by  the  Mahomedan  Law,  and,  so  far  as  that 
point  was  concerned,  the  present  petition 
in  review  would  have  succeeded.  But  we 
held  thstt  there  was  no  such  weight  of  evi- 
dence in  those  two  or  three  cases  which 
were  adduced  before  us  on  the  hearing  of 
the  appeal,  and  which  decisions  were  contra- 
dicted by  others,  as  would  suffice  to  show 
that  the  Hindoos  in  Zillah  Chittagong  had 
adopted  the  system  of  pre-emption  prevalent 
amongst  Mahomedans.  We  accordingly  dis- 
missed the  plaintiff's  suit. 

On  an  application  for  a  review,  Mr.  Jus- 
tice Bayley  on  the  30th  November  1864  held 
that  the  Sudder  Court's  decisions  on  which 
the  application  was  based  did  not  apply,  and 
that  the  Zillah  decisions  cited  were  of  no 
weight. 

Another  pleader,  Mr.  Twidale,  then  ap- 
plied for  a  review  of  the  order  in  review, 
on  the  ground  that  there  were  eleven  deci- 
sions on  the  record  at  the  hearing  of  the 
first  review,  eight  at  least  of  which  were 
never  cited.  As,  however,  the  question  was 
then  pending  whether  a  review  of  a  rejected 
application  in  review  could  be  enter- 
tained, the  decision  was  postponed.  The 
Full  Bench  having  now  held  that  such  an 
application  may  be  entertained,  we  have 
admitted  and  duly  heard  the  review  before 
both  parties. 

It  has  been  argued  to-day  that,  where 
(as  here)  there  are  any  conflicting  decisions, 
it  cannot  be  held  that  the  Hindoos  of  Chit- 
tagong hstVe  adopted  as  a  custom  the  Maho- 
medan system  of  pre-emption,  inasmuch 
as  the  plea  of  custom  requires  its  invariability 
to  be  shown.  I  do  not,  however,  think  that 
the  current  of  decisions  of  this  Court  on 
this  point  has  looked  to  the  point  for  decision 
as  one  of  custom,  but  simply  as  to  whether 
there  was  a  prevalence  amongst  the  larger 
portion  of  the  Hindoo  population  of  adopting 
that  system  of  pre-emption  which  is  based 
on  Mahomedan  Law. 

Looking  at  the  various  decisions  placed 
before  us  by  both  sides,  I  think  that  there 
is  a  preponderance  of  decisions  which,  treated 
as  evidence,  show  that  the  Hindoos  in 
Zillah  Chittagong  have  i^opte4.  the*  system 
of   pre-emption   prevalei^t   amongst   Maho* 
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medans.  No  evidence  of  any  other  charac- 
ter ia  shown  or  relied  on  by  either  party. 
I  can,  therefore,  only  base  my  decision  on 
what  is  before  us.  I  accordingly  would 
decree  plaintiff's  suit  in  reversal  of  our  former 
order. 

Macphtrson,  J, — I  remain  of  the  opinion, 
which  I  expressed  on  the  first  hearing  of 
this  appeal,  that  conflicting  decisions  of 
the  subordinate  local  Civil  Courts  cannot 
legally  be  held  to  prove  the  existence  of 
the  illeged  custom,  according  to  which  it 
Is  contended  that  the  Mahomedan  Law  of 
pre-emption  is  in  force  among,  and  must  be 
applied  in  the  case  of,  Hindoos  in  Chitta- 
^ong.  Here  we  have  no  evidence  whatever 
on  the  subject  save  certain  decisions  of  the 
local  Courts.  I  admit  that  they  are  in 
favor  of  the  custom  in  a  proportion  some- 
what greater  than  3  to  i.  Nevertheless 
the  decisions  are  conflicting,  and,  as  they 
conflict,  cannot,  in  my  opinion,  prove  the 
custom. 

I  would  reject  the  application  for  review, 
and  confirm  our  original  decision. 

^inal  Order, — As  we  differ  as  to  granting 
the  review,  it  is  ordered,  under  the  loih 
of  the  Rules  of  Practice  pf  May  ist,  1863, 
that  this  application  be  rejected. 


The  8th  May  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoonath 

Pundit,  Judges. 

LttBitotion— Trustees— Purchasers  from 
Trustees— Mahomedans, 

Case  No.  3609  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Principal   Sudder  Ameen   of  Dacca, 
dated  the  14th  September  186^,  reversing 
a  decision  passed  by  the  Sudder  Ameen  of 
that  District,  dcUed  the  22nd  June  186 j, 

Musst.  Khyroonissa  and  othersi  (Defendants), 

Appellants, 

versus 

Salehoonissa  Khatoon  and  others  (Plaintiffs), 

Respondents. 


Mr,  R,  T,  Allan  and  Baboo  Bama   Chun 
Bamerjee  for  Appellants. 

Baboo  Dwarkanaih  Mitter,  Greesh  Ch^»der 
Ghose,  and  Sreenath  Doss  for  Respondents. 

Only  bond  fide  purchasers  from  trustees  iTre  entitled 
to  the  benefit  of  Section  5,  Act  XIV.  of  1859.  , 

Section  2  of  that  Act  is  applicable  to  the  case  of  a 
suit  against  the  purchaser  from  a  trustee  who  is  not  a 
hone  fide  purchaser,  althoug'h  he  is  himself  a  trustee  in 
law. 

Clause  13,  Section  f,  applies  to  Mahomedan  as  well  as 
Hindoo  families.  • 

This  case  was  remanded  by  this  Cooit 
on  the  2nd  August  last. 

It  may  be  convenient  for  readier  reference 
to  quote  the  subjoined  portion  of  that  re- 
mand-order : — 

''  In  this  case  plaintiff  sued  for  possession 
"  of  a  share  of  joint  ancestral  property  which 
"  she  alleged  that  §he  a^d  her  father  had  so 
^'  held,  but  of  which  defendant  had  dispos- 
"  sessed  her. 

*'  Defendant's  case  was  that  neither  plaint- 
''  iff  nor  her  father  had  any  such  joint  pn>- 
*'  perty  nor  possession ;  that  he,  defendast, 
*'  held  under  a  hebba  from  his  grandmother; 
''  and  that  limitation  barred  the  suit. 

''  The  first  Court  found  as  a  fact  that  the 
''  plaintiff  had  never  had  possession  withiD 
"twelve  years  of  it,  and  dismissed  platnt- 
"ij^s  case  without  any  reference  to  hmo 
^^  the  question  of  limitation  might  be  a^ect- 
*^  ed  by  the  point  whether  in  fact  the  land 
"was  held  under  a  separate  iiile  by  di- 
"fendant,  or  was  Joint  undivided  ancestral 
"property,  in  which  latter  case  the  posses- 
"sion  9f  defendant  might  not  be  adverse, 
"but  that  of  a  trustee  for  plaintiff  and 
"other  CO' parceners ;  and  this  limitation 
"  would  not  bar  plaintiff:* 

Upon  this  remand,  the  Lower  Appellate 
Court  has  decided  as  follows : — 

''It  appears  from  the  arguments  of  the 
pleaders  of  the  litigant  parties  that  the 
original  proprietor  of  the  property  in  soil 
was  one  Shaikh  Mahomed  Jakee,  and  that 
he  had  two  sons,  a  few  daughters,  and  a 
wife  named  Aberah  Bibee.  The  objecting 
defendants  cannot  state  how  the  above 
property  became  the  exclusive  estate  of 
Aberah  Bibee;  they  simply  state  that,  on 
the  date  mentioned  in  the  hebr.namab 
filed  in  this  case,  she  had  made  a  gift  of 
the  same  to  her  eldest  son,  Mahomed 
Mullar.     Xdis  b^ing  so,  this  alleged  a^- 
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''usual  gift  by  the  said  lady  of  the  whole 
**of  her  property  to  her' eldest  son,  to  the 
"  utter  disappointment  of  her  youngest  son, 
"  should  have  been  proved  by  the  most  for- 
"cible  evidence.  But  no  portion  of  the 
"evidence  produced  by  the  defendants  es- 
"  tablisnes  the  above  fact,  while,  on  the  other  | 
hand,  it  has  been  satisfadorily  proved,  by 
the  evidence  detailed  in  the  margin,  that 
the  property  in  suit  is  a  joint  estate,  and 
that  it  has  been  held  by  the  defendant 
"  Mahomed  Mookhtierooddeen  and  his 
"father  Mahomed  Mullar  in  the  capacity 
**  of  trustees.  1  have  already  recorded  my 
"  opinion  concerning  the  proofs  filed  by  the 
objecting  defendants  ;  and  as,  according  to 
that  opinion,  it  is  proved  that  the  hebana- 
"  mah  which  constitutes  their  principal  docu- 
"  ment  is  a  forgery,  I  think  it  cannot  be  said 
"that  they  have  been  in  possession  of  the 
"  property  in  litigation  under  any  rights  con- 
"ferred  by  it.  Thus,  then,  since  there  i§ 
"  no /r^^ that  the  possession  of  the  defend- 
"  ants  was  adverse  to  the  plaintiff,  but 
"  ra^r  such  possession  has  been  proved 
"  to  be  thai  of  a  trustee,  it  is  manifest  that 
"  the  Statute  of  Limitation  cannot  ad  as  a 
"  bar  to  the  claim  of  the  plaintiff." 

Against  this  view  of  the  Lower  Appellate 
Court,  defendant  objectors,  purch^sfsrs  frqm 
the  widows  of  Mookhtierooddeen,  the  son 
of  the  party  who  alleges  the  gift,  appeals 
specially,  and  the  pleader,  Mr.  Allan, 
strongly  urges  upon  us  that,  under  Clause  13, 
Section  i  of  Act  XIV.  of  1859  and  Section 
5  of  that  Act,  plaintiff's  suit  even  against 
a  trustee  is  barred. 

Now,  Clause  13  is  this:  "To  suits  to 
enforce  the  right  to  share  in  any.  property, 
moveable  or  immoveable,  on  the  ground 
that  it  is  joint  family  property,  and  to  suits 
for  the  recovery  of  maintenance  where'  the 
right  to  receive  such  maintenance  is  a 
charge  on  the  inheritance  of  any  estate, 
the  period  of  twelve  years  from  the  death 
of  the  persons  from  whom  the  property 
alleged  tq  be  joint  is  said  to  have  descend- 
ed, or  on  whose  estate  the  maintenance  is 
alleged  to  be  a  charge,  or  from  the  date  of 
the  last  payment  to  the  plaintiff,  or  any 
person  through  whom  he  claims,  by  the 
person  in  the  possession  or  management 
of  such  property  or  estate  on  account  of 
such  alleged  share,  or  on  account  of  such 
maintenance  as  the  case  may  be." 

Section  5  runs  :  "  In  suits  for  the  re- 
cover}* from  the  purchaser,  or  any  person 
claiming  nader  bin,  di  anjr  prpperty  pur- 
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chased  bond  fide  and  for  valuable  considera- 
tion from  a  trustee,  depositary,  pawnee,  or 
mortgagee,  the  cause  of  action  shall  be 
deemed  to  have  arisen  at  the  date  of  the 
purchase.  Provided  that,  in  the  case  of 
purchase  from  a  depositary,  pawnee,  or 
mortgagee,  no  such  suit  shall  be  main- 
tained unless  brought  within  the  time 
limited  by  Clause  15,  Section  i." 

Section  2  has  also  been  quoted.  It  ob- 
viously refers  to  cases  where  there  is  an 
admitted  trustee  against  whom  the  cestui- 
que  trust,  or  some  one  in  his  interest,  is  pro- 
ceeding. Then  as  to  Clause  13,  Section  i, 
it  does  apply  to  this  case,  which  is  of  a 
Mahomedan  family.  The  words  used  in  the 
Clause  are  "joint  family  property  "and  "pro- 
perty alleged  to  be  joint,"  which  are  the 
usual  terms  with  reference  to  joint  Hindoo 
families.  But  we  see  no  exception  as  to 
Mahomedan  families,  or  why  their  respective 
rights  by  inheritance  should  not  come  under 
limitatioiis  prescribed  generally  against  parties 
not  trustees  as  well  as  trustees. 

As  to  Section  5,  it  is  with  reference  to 
purchasers  "  bond  fide  for  valuable  considera- 
tion from  a  trustee"  that  the  date  of  the 
causes  of  action  is  indicated.  Thus,  it 
would  seem  to  follow  that  Act  XIV.  treats 
other  purchasers  frpm  a  trustee  as  fall- 
ing under  Section  2,  and,  therefore,  not  get- 
ting a  title  by  any  lapse  of  time. 

In  the  judgment  in  the  Weekly  Reporter, 
page  130,  Volume  V.,  No.  9,  Campbell  and 
Pheai>  J  J.,  state : — 

''The  Judge  seems  to  have  arrived  at 
''this  conclusion  merely  on  the  ground  that 
"  more  than  twelve  years  had,  at  the  com- 
"  mencement  of  suit,  elapsed  since  the  execu- 
"  tion  of  the  respective  deeds  of  alienation. 
"  We  think  that,  under  the  circumstances  of 
"  the  case,  this  is  not  sufficient.  If  the  defend- 
"ants,  at  the  time  of  taking  their  respect- 
"  ive  interests,  were  cognizant  of  a  subsisting 
"trust  affecting  the  property,  or  if  reason- 
"able  enquiry  would  have  made  them  so, 
"then  they  would  have  taken  the  property 
"subject  to  the  trust,  notwithstanding  they 
"paid  full  value  for  it,  and  would,  in  all 
"  respects,  stand  in  the  shoes  of  the  original 
"trustee.  They  would  not  be  bond  fide 
"purchasers  from  trustees  entitled  to  the 
"  benefit  of  the  Act,  but  actual  trustees 
"  within  the  scope  of  the  Clauses  of  the  Act 
"  which  affect  such  persons.  The  plaintiff's 
"  appeal  must,  therefore,  be  upheld." 

Now,  the  real  questioi)s  to  l^  de^rided  in 
'  this  case^are,  were  the  vendors  of  objectors, 
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defendants,  before  the  sale,  holding  in  any 
manner  as  trustees  for  those  from  whom 
plaintiffs  claim,  or  were  they  holding  ad- 
versely ? 

2.  If  they  were  in  any  respect  trustees, 
was  the  defendants'  purchase  made  from 
them  in  good  faith  ? 

These  are  matters  of  fad,  and  the  conclu- 
sions on  them  must  be  come  to  before  the 
law  can  be  properly  applied. 

If  the  hebanamah  were  genuine,  it  would 
have  gone  far  to  establish  the  ouster  of  all 
but  the  donee,  and  the  fact  of  ouster  or  no 
ouster  is  the  important  one  on  which  the 
law  will  have  to  be  applied,  as  limitation 
would  run  from  its  date. 

We  may  here  remark  that  Ad  XIV.  of 
1859  in  no  respect  alters  the  law  as  to  who 
is  and  who  is  not  in  law  to  be  deemed  a 
trustee,  and  if  a  purchaser  from  a  trustee 
not  bond  fide  is  in  law  a  trustee  (which  he 
is),  then  Section  2  will  apply. 

Now,  as  to  what  is  bond  fide,  the  definition 
in  the  Penal  Code  (Section  32)  is  "  nothing 
'^  is  said  to  be  done  or  believed  in  good  faith 
"  which  is  done  or  believed  without  due  care 
"  and  attention." 

Thus,  is,  the  purchaser  here  a  bond  fide 
purchaser  in  this  sense  } 

The  Principal  Sudder  Ameen  does  not 
seem  to  find  this  f a£t,^  one  way  or  the  other. 

Now,  as  the  correct  application  of  the 
law  relied  on  by  the  appellant  in  the  first 
instance  depends  entirely  on  the  clear  find- 
ing of  fa£t  whether  the  plaintiff's  purchase  is 
bond  fide  or  not,  and  this  fad  has  not  been 
clearly  found  by  the  Lower  Appellate  Court, 
that  Court  will  now  come  to  a  finding  of  a 
fad  and  apply  the  law  as  above  indicated. 

Remand  accordingly 

The  8th  May  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoonath 

Pundit,  Judges, 

Case  No.  38  of  1866. 

Putnee— Dur-putnee —  Benamee— Damages. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Santi- 
pore  in  Nuddea,  dated  the  2jrd  December 
1863. 

Dwarkanath  Misser  (Plaintiff), 
Appellanty 

versus 

Sree^Gopal  Paul  Chowdry  and  others 
"^  (Defendants),  Respondents* 


Mr.  R,  V,  Doyne  and  Baboos  Kishen  Kishort 
Ghose  and  Khettur  Mohun  Mookerjeei(x 
Appellant. 

Mr,  G.  C,  Paul  and  Baboo  Dwarkanath 
Mitter  for  Respondents.    ^ 

Suit  laid  at  Rupees  9,975.  * 

A  took  a  dur-putnee  lease  of  a  village  from  B^ 
knowing  that  B  held  a  benamee  putnee  of  the  whole 
estate  from  C,  the  zemindar.    C*s  rights  and  interests 
were  sold  in  execution  of  a  decree,  and»purchaaed  by 
D,  who  afterwards  sold  them  to  E.  E  then  successfully 
sued  to  set  aside  B^s  benamee  putnee,  and  took  khas 
possession  of  the  property,  whereupon  A  took  a  put- 
nee   of    the    same  village    from    B,    E*s  zemindaiy 
and  putnee  rights  subsequently  came  back  to  C,  whomil 
now  sues  to  recover  as  damages  the  consideration  he  had 
paid  for  the  dur-putnee.    Held  that  A's  virtual  abas- 
donment  of  his  possession,  without  trying  to  dispute  io  a   ■ 
Court  E^s  right  to  oust  him,  barred  his  daim  to  dam- 
ages for  such  loss  of  possession. 

Where  a  putnee  is  found  to  be  benamee,  a  bond  fide 
dur-putnee  does  not  necessarily  lapse. 

Plaintiff  took  a  dur-putnee  lease  of  a 
certain  village  under  Sreemunt  Koondoo,  a 
relative  and  servant  of  Sree  Gopal  Paul 
Chowdhry,  the  zemindar,  from  whom  there 
was  a  putnee  of  the  whole  estate  in  the 
name  of  the  said  Sreemunt  Koondoo. 

The  rights  and  interests  of  the  said  n- 
mindar  being  afterguards  sold  in  execQtion  . 
of  a  decree  against  him,  they  were  purchased 
by  a  member  of  the  family  of  the  zemindar, 
and  were  afterwards  purchased  by  Messrs. 
Molloy,  Mackintosh,  and  Co.  from  the  first 
purchaser. 

These  gentlemen  brought  an  action  to 
prove  that  the  putnee  in  the  name  of  Koon- 
doo was  only  a  benamee  for  the  debtor  Sree 
Gopal  Paul  Chowdhry,  and  obtained  a  decree, 
and  in  execution  of  it  took  khas  possession 
of  the  property,  the  plaintiff  then  losing 
possession  of  the  village  he  bad  held  in  dur- 
putnee  for  about  8  years. 

The  plaintiff  now  sues  to  recover  as  dam- 
ages the  consideration  he  had  paid  for 
the  dur-putnee,  and  sues  Sree  Gopal  Paol 
Chowdhry  as  the  party  responsible,  and 
who  received  the  consideration  from  the 
plaintiff. 

It  appears  that  the  zemindary  and  putnee 
rights  acquired  by  Messrs.  Molloy,  Mackintosh, 
and  Ca  by  purchase  and  by  the  decree,  have, 
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by  some  subsequent  arrangement,  come  back 
to  Sree  Gopal  Paul  Chowdhry,  the  defendant, 
and  that  the  plaintiff  had,  previous  to  this 
transfer,  obtained  from  Messrs.  Molloy, 
Mackintosh,  and  Co.  a  putnee  of  the 
village  he  held  as  dur-putnee  on  the 
same  jumma  that  he  paid  before  as  his 
•  dur-putnee  rents. 

The  Court  below  decided  that  the  plaint- 
iff could  not  successfully  plead  his  dur-put- 
nee lease  against  Messrs.  Molloy,  Mackintosh, 
and  Co.,  and  dismissed  his  case  for  damages 
on  other  grounds  mentioned  in  its  de- 
cision. 

The  plaintiff  has  appealed  against  this  de- 
cisioD,  and  the  defendant  has,  by  way  of 
cross-appeal,  raised  the  former  issue  which 
was  decided  below  against  him  and  in  favor 
of  the  plaintiff,  viz,y  whether  plaintiff,  having 
of  bis  own  accord  abandoned  his  dur- 
putnee,  can  sue  as  he  does  for  the  con- 
sideration. 

The  present  claim  of  the  plaintiff  is 
brought  on  the  ground  of  the  zemindar 
having  led  the  plaintiff  to  believe  that  the 
pttinee  under  him  in  the  name  of  Koondoo 
was  a  bond  fide  lease,  whereas  it  turned  out 
afterwards  that  it  was  not  so.  The  plaintiff 
thinks  that  on  this  ground  he  is  entitled  to 
recover  from  the  ex-zemindar  this  damage 
caused  to  him  by  the  said  zemindar's  misre- 
presentation. It  is  also  alleged  that,  under 
the  finding  of  the  Court  against  the  bona  fides 
of  the  putnee  and  according  to  the  admission 
of  the  defendant  himself,  the  putnee  con- 
sideration having  reached  the  defendant,  the 
plaintiff  is  entitled  to  recover  the  same  from 
him,  as  the  principal  party,  m.,  the  party 
to  whom  the  plaintiff's  money  is  traced,  as 
the  beneficial  putneedar. 

Now,  the  case,  as  proved  below  by  the 
evidence  of  the  plaintiff  and  of  the  defendant 
on  oath,  is  this:  that  the  plaintiff  was  in- 
formed by  the  defendant  of  the  benamee 
nature  of  the  putnee  transaction;  that  he 
was  all  along  dealing  with  the  ex-zemindar ; 
and  as  the  latter  would  not  grant  a  lease  of 
it  on  the  ground  of  his  having  already 
created  a  fictitious  putnee  in  the  name  of 
Sreemunt  Koondoo,  the  plaintiff  was  induced 
to  take  a  lease  signed  by  the  said  Sreemunt, 
and,  therefore,  it  was  called  a  dur-putnee ; 
that  the  consideration  money  was  paid  by 
the  plaintiff  to  the  ex-zemindar,  and  he 
acknowledges  the  receipt  of  it.  These  facts 
might  have  been  held  sufficient  to  dimiss 
the  case  of  the  plaintiff  as  brought  by  him. 
We  did  not,  however,  think  it  proper  to  do 


so,  but  allowed  them  to  proceed  with  the 
case  as  now  proved.  We  find  that  plaintiff, 
either  on  the  case  brought  by  him  or  on  the 
case  as  now  proved,  could  successfully  plead 
his  right  to  hold  possession  of  his  dur-putnee 
against  the  purchaser  of  the  rights  and  in- 
terests of  his  lessor,  and  the  plaintiff  having 
virtually  abandoned  his  possession  without 
trying  to  dispute  in  a  Court  the  purchaser's 
right  to  oust  him,  is  not  entitled  to  recover 
any  damages  for  such  a  loss  of  posses- 
sion. 

This  decision  is  irrespective  of  the  fact 
of  the  plaintiff  having  already  acquired  vir- 
tually the  rights  he  complains  he  has  lost, 
and  of  his  having  taken  no  steps  to  disclose 
how  much,  if  any,  additional  advance  he  was 
required  to  make  to  Messrs.  Molloy,  Mackin- 
tosh, and  Co.  in  order  to  obtain  the  putnee 
he  now  holds.  In  order  to  avoid  any  com- 
plication, we  have  regarded  the  right  of  the 
plaintiff  under  this  subsequent  lease  to  be 
a  right  quite  different  from  his  dur-putnee 
rights.  We,  however,  think  that  the  plaintiff 
could  have  successfully  pleaded  his  right  to 
possession  against  the  purchaser  of  the 
rights  and  interests  of  Joy  Copal,  the  ex- 
zemindar  and  putneedar,  as  represented  by 
the  purchasers  of  the  decree,  by  urging  the 
priority  of  his  dur-putnee  right.  The  plaint- 
iff could  have  shown  that,  at  the  direction 
of  the  ex-proprietor  and  with  the  knowledge 
of  the  benamee  nature  of  the  putnee  lease 
(albeit,  perhaps,  without  full  knowledge  of 
the  reason  for  the  benamee),  or  being  assured 
either  by  the  words  or  the  conduct  of  the 
said  ex-zemindar  that  the  putnee  was  a 
rightful  one,  he  had  paid  a  valuable  consi- 
deration for  his  dur-putnee.  It  does  not 
follow  by  any  law  or  precedent  that,  be- 
cause the  higher  tenure  is  found  to  be  a 
benamee  transaction  of  the  debtor,  the  dur- 
putnee  utider-tenure  of  the  plaintiff  acquired 
bond  Me  is  to  be  lapsed. 

If  the  plaintiff  had  been  so  mixed  up  with 
the  actual  fraud  of  the  ex-zemindar  that  he 
could  not,  owing  to  that  participation,  plead 
a  bond  fide  dur-putnee  tenure  against  the 
purchaser  in  execution,  the  same  complicity 
would  necessarily  (if  it  did  exist)  be  a  bar 
against  the  right  of  the  plaintiff  to  receive 
any  damages  in  a  Court  of  justice  even  as 
against  the  said  ex-zemindar. 

Upon  this  ground,  we  dismiss  the  appeal 
of  the  plaintiff  with  costs,  and,  having  so 
decided,  we  find  it  not  to  be  necessary  to  go  * 
into  the  other  arguments  or  grounds  urged 
before  us  by  the  appellants.       *      "* 
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The  9th  May  1866. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  F.  A.  Glover, 

Judges, 

Limitation — Survey  award  without  possession — 
Estoppel^Evidence — Jumma  Wasil  Bakee 
papers. 

Case  No.  284  of  1865. 

./Regular  Appeal  from  a  decision  passed  by 
Baboo  Koylash  Chunder  Deb  Roy  Baha- 
door.  Principal  Sudder  Ameen  of  the 
24'PergunnahSj  dated  the  26th  June  186^. 

Allyat  Chinaman  (Defendant),  Appellant, 

versus 

Juggut  Chunder  Roy  (Plaintiff)  and  another 
(Defendant),  Respondents, 

Mr.  J,  Cochrane  and  Baboos  Dwarkanath 
Mitter  and  Sreenath  Doss  for  Appellant. 

Baboos  Unnoda  Pershad  Banerjee,  Onoocool 
Chunder  Mookerjee,  Anund  Chunder 
Ghosaly  and  Sham  Lall  Mitter  for 
Respondents. 

Suit  laid  at  Rupees  6,980-6  annas. 

An  infructuous  survey  award  not  followed  by  posses- 
sion is  no  answer  to  a  plea  of  adverse  possession  for  more 
than  12  years  after  the  date  of  the  award. 

A  purchaser  is  bound  by  a  survey-award  passed 
against  the  persons  from  whom  he  derived  his  title. 

The  best  evidence  is  required  to  prove  a  document 
so  naturally  open  to  suspicion  as  a  jumma  wasil  bakee 
paper* 

This  suit  was  originally  brought  by  one 
Pran  Kristo  Roy  to  recover  possession  of 
4,000  beegahs  of  land  as  appertaining  to  his 
permanently  settled  Mouzah  of  Tardoho, 
Pergunnah  Calcutta,  from  which  he  alleged 
himself  to  have  been  ousted  by  the  defend- 
ants under  an  award  made  by  the  Magistrate 
in  accordance  with  Ad  IV.  of  1840,  in  the 
year  185 1.  *' 

The  defence  was  that  the  disputed  land 
belonged  to  Mouzah  Tehoria,  the  permanent- 
ly settled  estate  of  Kaminee  Dossee,  from 
whom  it  came  by  purchase  and  otherwise 
into  the  hands  of  the  defendant  in  posses- 
sion, Allyat  Chinaman;  that  the  possession 
of  the  defendant  and  his  predecessors  had 
extended  over  at  least  12  years;  and  that 
the  plaintiff  was,  therefore,  barred  by  the 
Statute  of  Limitation. 

The  circumstances  of  the  case  have  al- 
ready been  detailed  in  the  order  in  the 
original  suit  No.  308  of  1863.  Judgment 
was  then  given  by  the  Principal  Sudder 
Ameen  ^in   favor  of   the   defendant   Allyat 


Chinaman,  who  is  admitted  to  have  pur 
chased  3,000  beegahs  of  the  disputed  land, 
and  to  have  expended  large  sums  in  clearing 
jungle,  on  the  ground  that  the  plaintiff  had 
not  been  able  to  show  possession  within 
12  years  of  the  institution  of  the  siyt  On 
appeal  to  the  High  Court  on  this  issue,  the 
case  was  remanded  (21st  May  1864,  Tre\'or  • 
and  Loch,  JJ.)  in  order  that  the  Principal 
Sudder  Ameen  might  take  into  considera- 
tion the  effect  of  the  survey  proceed- 
ings of  1849,  ^y  ^'hich  the  land  now 
alleged  to  be  in  dispute  was  adjudged  to 
belong  to  Mouzah  Tardoho.  The  Court 
ad'ded :  ''  If  the  lands  are  covered  by  that 
proceeding,  the  plaintiff's  suit  is  clearly 
within  time.  The  Lower  Court  should 
ascertain  whether  the  lands  in  this  case  are 
identical  with  those  mentioned  in  the  survey 
proceedings." 

The  Principal  Sudder  Ameen  found  that 
the  lands  were  identical,  and,  on  the  merits, 
gave  a  decree  in  favor  of  the  zemindar  of 
Tardoho. 

Allyat  Chinaman  is  the  only  one  of  the 
defendants  who  appeals  against  this  decision  ; 
and  Mr.  Cochrane,  on  his  behalf,  contends 
that  the  survey  proceedings  are  not  binding 
on  him,  and,  therefore,  no  evidence  against 
his  plea  of  adverse  possession  for  more  than 
12  years.  No  attempt  is  made  to  contest 
the  propriety  of  the  Lower  Court's  order  on 
the  merits. 

Now,  it  appears  from  the  record,  and  the 
facts  are  not  denied  by  the  other  side,  that 
Kaminee  Dossee,  the  proprietor  of  Mouzah 
Tehoria,  gave  a  lease  of  6,000  beegahs  of 
land,  within  which  the  land  now  in  dispute 
is  admittedlv  included,  to  Nundo  Nundun 
Ghose,  on  the  24th  Bhadoon  1252  B.  S. 
(4th  September  1845),  and  afterwards  on 
the  24th  Falgoon  1253  B.  S.  (nth  March 
1^47)  granted  a  mourosee  pottah  of  the 
same  land  to  Bhoobun  Mohun. 

Bhoobun  Mohun  sold  his  lease  to  Pun- 
chanund  on  the  6th  of  Agraun  1255  6.  S. 
(19th  November  1848),  who  made  over  one- 
half  of  it  to  Ram  Ruttun,  and  the  other  half 
to  Shama  Churn,  on  whose  relinquishment 
of  the  land  it  was  sold  on  the  8th  Magb 
1266  B.  S.  (February  i860)  to  the  China- 
man Allyat. 

The  respondent,  therefore,  has  undoubted- 
ly been  nominally  out  of  possession  of  the 
disputed  land  since  the  date  of  the  first  con- 
veyance by  Kaminee  Dossee  in  i84S»  whilst 
there  is  no  dispute  as  to  his  having  been 
actually  out  of  possession  since  the  date  of 
the  Act  IV.  suit  in  January  1851. 
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The  survey-proceedings  by  which  the 
disputed  land  was  awarded  to  Mouzah 
Tardoho  are  dated  the  2nd  August  1849, 
and  if  they  are  sufficient  to  prove  the  re- 
spondent's possession  at  that  date,  the  present 
suit,  wh^ch  was  instituted  on  the  6th  of  May 
1 86 1,  is  undoubtedly  within  time.  We  un- 
*  derstand  this  to  be  the  meaning  of  this 
Court's  remand  order,  for  it  is  manifest  that 
an  award  which  is  not  followed  by  posses- 
sion, and,  therefore  infructuous,  is  no  answer 
to  a  plea  of  adverse  possession  after  the 
date  of  the  award. 

Now,  we  are  not  prepared  to  admit  that 
these  survey-proceedings  cannot  be  taken  as 
evidence  against  the  respondent,  because  he 
persoaally  was  no  party  ,to  them.  If  such 
an  argument  were  to  be  allowed,  every 
purchaser,  after  a  survey-award,  would  be 
entitled  to  dispute  that  award.  The  pur- 
chaser in  such  a  case  would,  as  a  matter 
of  course,  be  bound  by  any  award  passed 
against  the  persons  from  whom  he  derived 
his  title;  and  if  the  survey-authorities,  in  a 
case  between  the  zemindars  of  Tardoho  and 
Tehoria,  awarded  the  land  now  held  by  the 
appellant  to  the  former,  all  who  derived 
their  title  from  Kaminee  Dgssee  would  be 
bound  by  that  award. 

But,  admitting  that  the  survey^proceedings 
are  evidence  against  the  respondent,  the 
question  remains — Did  the  respondent  get 
possession  under  the  award  ? 

The  appellant  and  those  from  whom  he 
derives  have  undoubtedly  been  in  possession 
since  185 1  for  more  than  10  years,  that  is, 
prior  to  the  institution  of  this  suit,  and  the 
••  onus,''  therefore,  of  proving  possession 
before  that  date  is  heavily  on  the  respond- 
ent. 

To  support  it,  he  has  examined  some 
eighteen  witnesses,  and  has  produced  jumma 
wasil  bakce  papers,  and  argues  that,  con- 
sidering the  nature  of  the  disputed  land,  a 
dense  uncultivated  jungle,  he  has  done  all 
that  can  be  expected  of  him. 

We  have  gone  through  this  evidence,  and 
find  it  eminently  unsatisfactory.  The  wit- 
nesses are  persons  who  profess  to  have 
rented  certain  portions  of  small  streams  run-. 
ning  through  the  land  for  fishing  purposes : 
they  depose  to  having  held  from  the  Tardo- 
ho zemindars  at  certain  rents,  and  that  these 
zemindars  exercised  rights  of  ownership  on 
the  land  by  selling  fallen  timber. 

Not  one  of  these  witnesses  produces  either 
pottah  or  receipt  for  rent  paid :  they  depose 
in  the  vaguest  manner  to  everything  con- 
nected with  the  respondent's  possession  and 
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to  the  boundaries  of  the  estate,  and  give  us 
the  impression  of  having  been  brought  into 
Court  to  depose  to  one  particular  state  of 
facts,  and  of  being  unable  to  answer  any 
question  not  directly  connected  with  "them. 
They  are,  moreover,  all  either  dependants  or 
servants  of  the  respondents. 

But  it  is  contended  that  their  allegations 
are  corroborated  by  the  jumma  wasil  bakee 
papyer  filed  by  the  respondent,  in  which  the 
names  of  these  ryots  are  entered.  Now, 
we  observe  that  such  a  document,  a  private 
memorandum  made  for  the  zemindar's  own 
use  and  by  his  own  servants,  must  be  looked 
upon  with  great  suspicion  ;  for  nothing  could 
be  easier,  in  a  case  like  the  present,  than  to 
supplement  defective  oral  evidence  by  the 
production  of  a  document  which  could  be 
manufactured  at  any  time  and  to  any  required 
pattern.  Has,  then,  this  document  been 
attested }  We  think  not.  Doubtless,  a  person 
calling  himself  a  Karkoon's  Mohurir  has 
been  produced  to  depose  to  Issur  Chunder 
the  Tehsildar's  signature  to  this  particular 
paper;  but  the  Tehsildar  )iimself  has  not 
been  examined,  and  it  is  not  pretended  that 
the  man  is  either  dead  or  unable  to  depose. 
The  best  evidence  was  required  to  prove  a 
document  so  naturally  open  to  suspicion, 
and  that  evidence  has  not  been  given. 

But,  even  if  these  jumma  wasil  bakee 
papers  be  looked  at,  they  really  do  not  help 
the  respondent  in  the  least,  for  they  merely 
say  that  persons  bearing  the  same  names  as 
the  zivd  voce  witnesses  were  lessees  of 
julkur  rights  within  the  respondent's  estate, 
without  specification  of  locality.  There  is 
nothing  in  them  to  show  that  these  julkur 
rights  extended  to  waters  within  the  land 
which  is  in  dispute  between  the  parties  to 
this  suit. 

It  would  be  sufficient  to  state  our  opinion 
that  this  Evidence  is  altogether  insufficient 
to  prove  the  respondent's  prior  possession  of 
the  land,  and  to  disturb  a  possession  on  the 
part  of  the  appellant  which  has  admittedly 
existed  for  nearly  eleven  years ;  but  there  is 
a  corroborative  piece  of  evidence  in  favor 
of  the  appellant's  possession  on  the  record 
which  it  may  be  as  well  to  mention.  Some 
time  after  Punchanund  got  ihe  mourosee 
lease  from  Kaminee  Dossee,  a  dispute  arose 
between  him  and  Nundo  Nundun,  the  origi- 
nal ijaradar,  as  to  the  right  of  possession, 
and  the  matter  was  fought  out,  first  in  the 
Criminal  and  afterwards  in  the  Civil  Courts, 
commencing  in  the  year  1848,  and  not 
ending  till  the  year  1851.  The  respondent 
appeared   when    the  case   was  taken  up  in 
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appeal  to  the  Sudder  Court,  having  been 
silent  all  the  time  the  suits  were  being  car- 
ried on  below;  but  the  judgment  was  in 
favor  of  Nundo  Nundun,  who  was  confirmed 
in  possession.  Now,  it  can  hardly  be  sup- 
posed that  Punchanund  and  Nund6  Nundun 
were  expending  large  sums  in  litigation  and 
fighting  their  case  up  to  the  Sudder  Court 
for  a  period  of  3  years  to  obtain  a  decree 
for  possession  of  what,  if  the  respondent  is  to 
be  believed,  another  person  was  already  and 
had  always  been  in  possession!  or  that 
Punchanund,  after  the  decree  against  him, 
compromised  the  dispute  by  a  private  settle- 
ment of  the  amount  due  as  wasilaf,  for  nothing! 
It  is  admitted  on  all  hands  that  the  land  in 
dispute  between  Nundo  Nundun  and  Puncha- 
nund in  the  cases  above  referred  10  is  iden- 
tical with  that  now  in  suit,  and  the  inference 
is  very  strong  that,  rightly  or  wrongly,  the 
possession  of  the  land  was  not  wiih  the  re- 
spondent in  1848. 

The  mere  fact  of  a  survey-award  will  not 
prove  possession,  and  there  is  no  sufficient 
evidence  to  prave  that  anything  ever  came 
of  that  award,  the  fact  in  all  probability 
being  that  the  land  awarded  was  then,  to  a 
great  extent,  covered  with  dense  jungle  and 
valueless.  Now  that  the  appellant  has  ex- 
pended large  sums  in  clearing  the  jungle  and 
rendering  the  land  culturable,  the  respondent 
has  awoke  to  the  value  of  an  award  which, 
at  the  time  it  was  passed,  was  altogether 
nominal,  and  under  cover  of  it  would  de- 
prive an  innocent  purchaser  of  his  property. 

We  are  of  opinion,  therefore,  on  a  review 
of  all.  the  evidence,  that  the  survey-proceed- 
ings of  1849  do  not  prove  that  the  respond- 
ent got  possession  of  the  disputed  land  at 
that  time,  and  that  the  other  evidence  to  prove 
respondent's  possession  before  ouster  under 
the  Aft  IV.  award  is  altogether  insufficient. 

The  respondent's  Advocate  **  urgently 
pressed  os  with  the  fact  that  the  land  in 
question  was  of  such  a  character,  covered  by 
jungle  and  morass,  as  to  admit  of  but  few  acts 
of  user  on  the  part  of  its  owner,  and  he  argued 
that  the  respondent,  by  giving  evidence  of 
julkur  lettings  and  sale  of  fallen  timbers,  had 
shown  that  up  to  1851  he  had  enjoyed  as 
much  possession  of  the  land  as  it  was  capable 
of.  We  have  already  said  that  the  evidence  so 
given  was  far  too  vague  to  establish  the  acts 
of  user  (to  which  it  referred)  within  ihe 
land  in  dispute.  But  we  further  think  that 
at  least  during  the  two  years  preceding  the 
Aft  IV.  award  of  185 1  the  land  was  not 
altogether  Jn  the  condition  contended  for. 
The  overt  act  of  the  defendants,  which,  accord- 


ing to  the  plaintiff's  Advocate,  brought  about 
the  making  of  that  award,  was  the  construc- 
tion of  bunds ;  and  it  is  obvious  that,  before 
that  act  took  place,  much  time  must  have 
been  consumed  in  clearing  the  land  and  in 
producing  a  partial  state  of  cultivation. 
While  such  proceedings  were  going  on,  the  ^ 
possession  of  the  waste-land  which  manifest- 
ed no  greater  trusts  than  indefinite  julkur 
rents,  or  the  sale  of  a  few  fallen  trees  for 
16  rupees,  was  in  truth  ousted.  It  is  absurd 
for  a  plaintiff  to  say  that  his  right  of  action 
had  not  accrued,  because  he  ^as  exercis- 
ing the  fullest  rights  of  possession,  consi- 
dering the  condition  of  the  land,  while  all 
that  time. a  stranger  was  making  better  and 
more  advantageous  use  of  the  same  ground. 

We  think  that,  if  the  plaintiff  was  ever 
owner  of  the  land  in  suit,  he  was  deprived 
of  possession  of  it  by  a  stranger  more  than 
12  years  before  the  institution  of  the  suit, 
and  has  been  adversely  kept  out  of  posses- 
sion ever  since.  This  suit  is,  therefore, 
barred  by  the  Limitation  Act,  and,  accord- 
ingly, we  decree  the  appeal,  so  far  as  regards 
the  party  appealing,  and  reverse  the  Princi- 
pal Sudder  Ameen's  decision  with  costs  on 
the  respondent. 

Regular  Appeal  No.  285,  in  which  Allwi 
Chinaman  was  the  plaintiff,  appellant,  is 
stated  to  us  by  Mr.  Cochrane,  the  appel- 
lant's Counsel,  to  be  abandoned.  This  ap- 
peal is,t therefore,  dismissed  with  costs. 


The  9th  May  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  judges. 

Evidence— Hindoo  Law— Sale  by  mother  and 
grandmother— Proof  of  legal  necessitf. 

Case  No.  3581  of  1865. 

Special  Appeal  from  a  decision  passed  by 
ihe  Additional  Judge  of  Dacca,  dated 
the  joth  August  /S6^,  affirming  a  dea- 
sion  passed  by  the  Judge  of  the  Small 
Cause  Court,  exercising  the  powers  of  a 
Principal  Sudder  Ameen  of  Furtedp^re, 
dated  the  21st  February  i86s* 
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Obhoy  Churn   Doss  and  others  (Plaintiffs), 

Appellants, 

rersus 

Meer  Saheb  Ali  and   others   (Defendants), 
•  Respondents. 

Bahoos  Ckunder  Madhub    Ghose  and  Sree^ 
nath  Banerjee  for  Appellants. 

Bahoo  Romesh  Chunder  Mitter  for  Re- 
spondents. 

The  rpcital'of  necessity  in  a  lease  is  not  per  se  legfal 
proof  of  the  existence  of  the  necessity  which,  under 
Hindoo  Law,  may  justify  an  alienation  oy  a  mother  or 
g^randmother. 

In  this  case,  plaintiff  saed  for  possession 
from  the  defendant  as  holding  without  title. 
In  the  written  statement  of  plaintiff,  it  wag 
added  that  the  mother  and  grandmother 
of  plaintiff  could  give  no  permanent  lease, 
as  they  had  done. 

The  first  Court  decided  in  favor  of  defend- 
ant. 

In  appeal,  the  plaintiff  urged  before  the 
Lower  Appellate  Court  that  there  was  no 
power  in  the  lessocs  (mother  and  grand- 
mother) to  lease  to  defendant  in  perpetuity, 
as  the  estate  yielded  sufficient  of  itself  to 
render  the  transfer  unnecessary. 

The  Judge  has  held  that,  as  the  lease  is 
proved  to  be  genuine,  and  recites  the  neces- 
sity of  transfer  to  have  arisen  in  order  to 
provide  for  maintenance  and  funeral  ex- 
penses, the  defendants  were  entitled  to  a 
verdict. 

In  special  appeal,  it  is  urged  that  such 
recital  is  not  sufficient ;  that,  as  the  special 
appellants,  plaintiffs,  in  their  written  state- 
ment, had  denied  the  legal  power  of  both 
mother  and  grandmother  to  give  a  perpe- 
tual lease  ;  and  as  they  had  set  forth  in  their 
grounds  of  appeal  that  the  estate  was  free 
of  incumbrance  and  capable  of  giving  a 
profit,  the  Judge  was  bound  to  adjudicate  on 
the  plea.  We  think  ihis  objection  valid. 
Plaintiff's  written  staiement  sufficiently 
raised  the  plea  below,  and  the  Judge  had  it 
dearly  in  appeal  before  him.  The  recital 
in  the  lease  is  not  of  itself  and  alone,  as  here, 
legal  proof  of  the  existence  of  the  necessity 
which,  under  Flindoo  law,  may  justify  a 
mother  or  grandmother  making  such  an 
alienation  as  there  was  in  this  case. 

We,  accordingly,  remand  the  case  to  be 
re-tried  with  reference  to  the  above  re- 
marks. 


The  9th  May  1866. 

Present: 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges. 

Onus  probandi — Possession. 

Case  No.  2989  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  East  Surd- 
wan,  dated  the  2yth  June  186$,  modifying 
a  decision  passed  by  the  Sudder  Ameen  of 
that  District,  dated  the  jist  December 
1S63. 

Haradhun  Dutt  (one  of    the  Defendants), 

Appellant, 

versus 

Koonjo  Beharee  Lall  Singh  Baboo  (PlaintiflF) 
and  others  (Defendants),  Respondents. 

The  Appellant  in  person. 

Baboo    Woopendur   Chunder    Bose^  for  Re- 
spondents.* 

Where  a  plaintiff  claims  certain  tanks  on  the  alle- 
gation that  they  are  his  Khamar  property,  and  have 
been  in  his  own  possession,  and  that  the  defendant  has 
wrongfully  seized  them,  and  sold  the  produce,  the  onus 
probandi  is  on  the  plaintiff. 

Wk  think  that  the  Lower  Appellate  Court 
has  wrongly  ruled  that  the  onus  of  proof 
lies  on  defendant.  Plaintiff  alleges  that  the 
disputed  tanks  are  his  Khamar  property,  and 
have  been  in  his  own  possession,  that  de- 
fendant has  wrongfully  seized  them,  and  sold 
the  produce.  Upon  such  a  declaration,  we 
think  that  it  lay  on  plaintiff  to  prove  his 
case.  The  onus  having  thus  been  as  matter 
of  law  misplaced,  we  remand  the  case  for 
re-trial  If  the  Lower  Appellate  Court  is 
not  satisfied  with  the  finding  of  the  first 
Court  he  should  call  on  plaintiff  for  his 
proofs,  summon  him  into  Court  with  his 
papere,  and,  if  he  proves  that  the  disputed 
lanks  really  were  in  his  khas  possession,  then, 
and  then  only,  he  should  have  a  decree.  Re- 
mand accordingly. 
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The  9th  May  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Onus  proband! — Possession. 

Case  No.  343  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dinagepore^  dated  the  6th 
December  rS6^,  reversing  a  decision  passed 
by  the  Sadder  Ameen  of  that  District, 
dated  the  2/fth  June  iS6^. 

Chunder  Monee  Chowdhrain  (one  of  ihe 
Defendants),  Appellanty 

m 

versus 

Raj  Kishore  Shaha  (Plaintiff)  and  others 
(Defendants),  Respondents. 

Baboos  Mohendro  Lai  Shome  and 
Bhugobutty  Churn  Ghose  for  Appellant. 

Baboos  Sreenath  Doss  and  Mo  hi  nee 
Mohun  Roy  for  Respondents. 

A  plaintiff  suing  for  possession  of  lands  must  rely  on 
the  strength  of  his  own  title. 

The  question  being  whether  the  plaimiff 
had  a  good  title  to  certain  land  by  virtue 
of  his  having  purchased  it  at  a  sale  in  exe- 
cution of  a  decree  of  a  Civil  Court,  the 
Sudder  Ameen  found  that  his  title  was  not 
good,  because  the  land. was  not  included  in 
the  sale  at  which  the  plaintiff  purchased. 
The  Sudder  Ameen,  therefore,  dismissed  the 
suit. 

On  appeal,  this  decision  was  reversed  by 
the  Judge.  The  Lower  Appellate  Court 
recites  that  the  Court  of  first  instance  had 
found  as  a  fact  that  the  land  in  dispute  was 
not  included  in  the  plaintiff's  purchase,  but 
the  Court  expresses  no  opinion  as  to  the 
correctness  or  otherwise  of  this  finding. 
The  Lower  Appellate  Court  has  in  truth  not 
declared  distinctly  that  the  plaintiff  has 
any  tflle  to  the  land,  but  decrees  possession 
on  the  ground  that,  whatever  the  plaintiff's 
righls  may  be,  the  defendants  can  have  no 
title.  The  fact  that  the  heir  of  the  judg- 
ment-debtor, whose  property  was  sold,  ad- 
mits that  the  plaintiff  purchased  this  land, 
and  the  fact  that  the  plaintiff  has  made  a 
Sfettlement  with  the  zemindar  for  this  land, 
seem  to  have  been  considered  by  the  Judge 
to  prSve  titiat  the  land  was  included  in  the 


sale.  If  the  Judge  was  of  that  opinion,  he 
should  have  said  so  distinctly.  The  plaint- 
iff seeks  to  eject  the  defendants,  and  he  must 
prove  his  title  strictly  before  the  defendants 
are  called  upon  to  prove  theirs.  The  plaint- 
iff can  get  a  decree  only  on  the  sti^ngth  of 
his  own  tide,  not  on  the  weakness  of  that  of 
the  defendants.  The  decision  of  the  Court  of ' 
first  instance  was  careful  and  apparently 
good  ;  and  the  Appellate  Court  ought  not 
to  have  reversed  it  without  showing  clearly 
the  grounds  on  which  it  acted. 

The  case  is  remanded  to  b^  re-tried  by 
the  Lower  Appellate  Court  with  reference  to 
the  above  observations. 


The  loth  May  1866. 
Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
!Macpherson,  Judges, 

Assig^nment  of  property  by  Hindoo  woman 
without  consideration  and  without  proper 
adyice. 

Case  No.  50  of  1866. 

Regular  Appeal  from  a  decision  passed  hy 
the  Principal  Sudder  Ameen  of  Eait 
Burdwan,  dated  the  r^th  August 
1865. 

Soondur  Koomaree  Debia  and   others  < De- 
fend ants),  Appellants, 

versus 

Kishoree   Lai   Sein    (PlaintiflP),    Respondent 

Mr.    R.    F.    Tividale   and    Bama    Chum 
Banerjee  for  Appellants. 

Baboo    Mohesh'  Chunder     Chowdhry    for 

Respondent. 

Suit  laid  at  Rupees  7,000. 

A  Hindoo  woman  signed  a  deed  giving-  away  her  whole 
property  which  was  considerable.  There  was  no  consider- 
ation for  the  deed,  and  it  was  executed  by  the  woman 
when  surrounded  by  the  friends  of  the  person  tn  whose 
favor  the  gift  was  made,  and  without  her  havmi^anr 
proper  or  independent  advice.  She  subsequently; 
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to  carry  out  her  gjift.    The  Court  declined  to  enforce 
the  deed,  and  set  it  aside  as  improperly  obtained. 

Seton-Karr^  J, — This  is  a  case  in  which 
the  plaintiff  sued  to  recover  possession  of 
certain  properties  which  the  female  defend- 
ant Soqpdur  Koomaree  had  made  over  to 
him  by  a  deed  of  Arpunnamah  or  assign- 
'  nient  His  case  was  that,  in  return  for  his 
attendance  on  her  as  a  physician,  she  had 
executed  this  deed,  and  had  actually  made 
over  the  properties,  when,  owing  to  the  bad 
advice  and  interference  of  her  brother,  she 
repented  ofc  her  gift,  and  the  brother  Mud- 
dun  Mohun  dispossessed  the  plaintiff. 

The  Principal  Sudder  Ameen  has  given 
the  plaintiff  a  decree,  holding  that  the  Ar- 
punnamah is  well  proved ;  that  a  will  set 
up  by  the  co-defendant  Muddun  Mohun  is 
not  proved  ;  and  that,  although  the  plaintiff 
is  a  Soodra,  there  is  nothing  to  prevent  him 
delegating  to  others  the  duties  of  Deb  Sheba 
or  worship,  imposed  on  the  incumbent  of 
the  property. 

In  appeal,  a  considerable  deal  of  valuable 
time  has  been  wasted  in  an  attempt  on  the 
part  of  the  appellant  to  shake  the  evidence 
for  the  execution  of  the  Arpunnamah.  As 
the  I^wer  Court  remarks,  it  is  seldom  that 
sach  an  array  of  really  respectable,  and  we 
may  add,  trustworthy  witnesses,  is  produced 
to  prove  the  execution  of  such  a  deed,  and 
one  o(  a  very  recent  date.  There  cannot  be 
the  slightest  doubt  that  the  deed  was  executed 
by  Soondur  Koomaree  at  the  time  and  place 
and  in  the  manner  so  clearly  described.  The 
deed,  moreover,  was  registered. 

But,  for  all  this,  the  plaintiff  cannot  be 
permitted  to  retain  his  decree,  or  to  hold  the 
valuable  properties  of  which  he  alleges  him- 
self to  have  been  dispossessed. 

Our  Courts  are  Courts  of  equity ;  and. 
in  this  character,  they  look  with  particular 
jealousy  on  any  proceedings,  however 
plausible,  by  which  persons  incapable  of 
judging  of  their  own  interests,  or  of  acting 
for  themselves,  such  as  widows  and  minors, 
are  deprived  of  the  management  and  enjoy- 
ment of  their  properties. 

No  consideration  is  assigned  in  the  Ar- 
punnamah, and  none  is  spoken  of  by  the 
witnesses  attesting  the  deed.  The  deed  is 
very  cunningly  drawn  up  in  the  style 
and  language  most  favorable  to  the  plaintiff*. 
The  co-defendant,  with  whom  the  plaintiff 
was  then  at  issue,  but  with  whom  she  is  now 
reconciled,  is  therein  spoken  of  as  ii reli- 
gious and  a  man  of  bad  character ;  and  the 
main  reason  for  the  assignment  of  the  pro- 
petty  by  the  widow  is  that  she  had  been 


cured   of   divers   grievous   illnesses   by   the 
plaintiff. 

Almost  immediately  after  the  execution 
of  the  deed,  the  widow  repented  of  her  as- 
signment, and  was  reconciled  to  her  brother 
Muddun  Poorohit.  The  plaintiff,  though  he 
asserts  his  possession  of,  and  dispossession 
from,  the  property,  has  not  shown,  us  by  any 
evidence  that  he  ever  exercised  any  act  of 
dominion  over  the  estate;  and  we  certainly 
shall  not  permit  a  person,  who  takes  advan- 
tage of  a  temporary  quarrel  in  a  family,  and 
who  entraps  a  widow,  deprived  of  the  advice 
and  countenance  of  her  natural  protector, 
into  signing  such  a  deed,  to  profit  by  a  docu- 
ment hastily  extorted,  and  soon  recalled. 

We  ought  to  set  aside  the  Arpunnamah 
on  the  ground  of  the  exercise  of  undue  and 
improper  influence  by  the  plaintiff,  and  we 
should  decree  the  appeal  of  the  widow 
Soondur  Koomaree  wjrh  all  costs. 

Muddun  Poorohit  may  pay  his  own  costs 
throughout. 

Macpherson,  J, — I  concur.  The  deed 
of  gift  under  which  the  plaintiff  claims, 
assigns  to  him  Soondur  Koomaree's 
whole  property,  valued  at  about  7,000  Ru- 
pees, and  leaves  her  absolutely  dependent 
upon  the  plaintiff  even  for  her  maintenance. 
The  transaction  was  purely  one  of  gift, 
being  wholly  without  consideration.  The 
deed  was  executed  by  the  appellant  Soondur 
Koomaree  at  a  time  when  she  had  just  quar- 
relled with  her  brother-in-law,  who  appears 
to  be  her  nearest  male  connexion.  It  was 
executed  by  her  at  a  time  when  she  had  not 
a  single  friend  or  adviser  of  her  own  near  her, 
and  when  she  was  surrpunded  by  the  friends 
of  the  plaintiff.  There  is  nothing  to  show 
that  the  consequences  of  what  she  was  doing 
were  ever  placed  before  her  mind,  or  that 
she  in  fact  at  all  considered  what  she  was 
about.  She  herself  disputed  the  deed  a  few 
days  after  she  signed  it.  She  never  acted 
f.n  it,  and  the  plaintiff  never  had  possession 
under  it,  and,  therefore,  never  was  dispossessed 
by  either  Soondur  Koomaree  or  her  bro- 
ther,— the  statements  in  the  plaint  as  to  pos- 
session and  dispossession  not  being  supported 
bv  anv  evidence  whatever. 

Such  a  deed  of  gift,  executed  by  a  Hindoo 
widow  under  such  circumstances,  is  not  a 
document  to  which  the  Courts  will  give 
effect.  The  gift  Ls  one  obtained,  if  not  by  ' 
I  undue  influence,  certainly  without  Soondur 
Koomaree  being  duly  cautioned  or  having  * 
any  i)roper  or  independent  advice ;  and  it 
cannot  be  supported  by  anj  Cpurt  of 
equity. 
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The  loih  May  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges, 

Local  Investigation— Refusal  to  order. 

Case  No.  3368  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Second'  Principal  Sudder  Ameen  of 
Hooghly,  dated  the  24th  August  1865. 
affirming  a  decision  passed  by  the  Sud- 
der Ameen  of  that  District,  dated  the  ijih 
December  1864. 

Raj  Kishen  Mookerjee  (Plaintiff),  Appellant, 

versus 

Huro  Mohun  Mookerjee  and  others  (Defend- 
ants), Respondents, 

Mr.  R,  T,  Allan  and  Baboo  Kishen  Succa 
Mookerj-ee  for  Appellant. 

Baboos  Mohendro  Lall  Shome  and  Pearee 
Mohun  Mookerjee  for  Respondents. 

The  ordering"^  of  a  local  investig^ation  is  purely  a 
matter  of  judicial  discretirm.  The'  refusal  to  order  a 
local  investigation  is  not  a  defect  in  law. 

As  a  general  rule,  it  is  purely  a  matter  in 
the  discretion  of  the  Court  below  whether  an 
Ameen  shall  be  sent  to  make  a  local  inves- 
tigation, and  that  being  the  only  question 
raised  by  the  Vakeel  for  the  special  appel- 
lant, it  might  be  wough  to  say  that  ihe 
refusal  to  order  a  local  investigation' was  not 
a  defect  in  law. 


The  appeal  is   dismissed  with*costs  and 
interest. 


The  nth  May  1866. 

Present : 

The  Hon'ble  VV.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

Non-delivery  of  bill  of  sale  by  vendor. 

Case  No.  362  of  1866. 

Special    Appeal  from  a   decision  passed   by 
the   J^rincipal    Sudder    Ameen    of    Gya, 


dated  ^the  i6th  November  186^^  modijy 
ing  a  decision  passed  by  the  Sudder 
Ameen  of  that  District,  dated  the  24/A 
April  186^. 

Lalia  Judurjeet  Lai  Gujadhur  alias  Pershad 
(Plaintiff),  Appellant,    • 

versus  • 

Musst.  Jumoona  and  others  (Defendants), 

Respondents. 

Mr,  C,  Gregory  ioT  Appellant. 

Mr,  R.  E   Twidale  ami  Baloo  Kalee 
Kishen  Sein  for  Respondents. 

A  bill  of  sale,  though  signed  and  registered,  »as 
never  delivered  by  the  vendor.  The  plaintiff's  case 
was  that  he  had  paid  a  part  only  of  the  purchase-mo- 
ney.  Hj*  ld  that  no  question  could  arise  as  to  onuiQf 
proving  payment  of  the  consideration-money,  and  that, 
the  Lower  Court  having  found  as  a  fart  that  no  part  of 
the  purchase-money  had  been  paid,  the  vendor  coald  not 
be  compelled  to  complete  the  transfer. 

Seton-Karr,  /.—The  question  of  who 
is  to  prove  the  non-receipt  of  the  considera- 
tion-money does  not  arise  in  this  case.  There 
appear  to  be  conflicting  decisions  on  this 
point,  but,  as  we  have  said,  the  point  of  the 

onus  does  not  aiise. 

. 

Neither  can  this  case  have  any  analogy 
to  the  case  reported  at  page  601  of  tEc 
Sudder  Decisions  for  J858.  In  thai  case, 
the  deed  of  sale  had  been  delivered  to  the 
plaintiff,  who  sued  for  possession  and  regis- 
tration of  bis  name.  In  this  case,  there 
has  been,  admittedly,  no  delivery  of  the 
title  deed  or  deed  of  sale  to  the' plaintiff. 
He  cannot,  therefore,  claim  any  benefit  from 
his  plea  thai  he  has  paid  pan  of  the  par- 
chase-money. 

He  is  simply  left  without  a  title ;  and  the 
Lower  Appellate  Court  was  quite  justified 
in  dismissing  his  case,  and  in  upholding  an- 
other and  a  subsequent  sale  of  the  same 
property. 

The  special  appeal  is  dismissed  with 
costs. 

Macpherson,  /.—The  bill  of  sale  in 
this  case,  though  signed  and  registered,  never 
was  delivered  by  the  vendor.  The  plaint- 
iff states  that  he  paid  only  part  of  the  con- 
sideration-money, and  the  Lower  Court 
finds  as  a  fact  that  he  did  not  pay  any  part 
of  it.  No  question  can  arise,  imdierihe  cir- 
cumstance, as  to  onus  of  proof ;  nor  can  the 
appellant  now,  in  my  opinion,  torce  the  ven- 
dor 10  complete  the  transfer  on  being  paid  the 
punhase-money. 

The  appeal  will  be  dismissed  with  costs. 
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The  nth  May  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

Hiq/doo  Law — Re-union — Succession. 

Case  No.  237  of  1866. 
Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Anieen  of  Jessore, 
dated  the  8lh  November  186^,  affirming 
a  decision  passed  by  the  Moonsiff  of  that 
District,  dated  the  2jth  May  1864, 
Tara  Chari^  Ghose  (one  of  ihe  Defendants), 

Appellant^ 

versus 

Padam  Lochun  Ghose  and  others  (Plaintiffs), 

Respondents. 
Baboos  Upr alias h  Ch under  Mookeriee  and 

Anund  Chunder  Ghosal  for  Appellant. 
Baboo  Bungsheedhur  Sein  fur  Respondents. 

In  a  Hindoo  family,  where  re-union  has  taken  place 
among  certain  members  after  partition,  the  members 
of  the  re-unitcd  family  and  their  descendants  succeed  to 
each  other  to  the  exclusion  of  the  members  of  the  un- 
assodated  or  not  re-united  branch. 

The  question  in  this  case  is  as  to  the. right 
of  inheritance  in  a  Hindoo  family,  when, 
after  a  partition  has  taken  place,  certain 
members  of  the  family  have  been  re-united. 
Four  brothers — Baboo  Ram,  Radha  Kant, 
Ram  Ram,  and  Goluck  Chunder — made  a 
partition  of  their  property,  and  became  sepa- 
rate from  each  other  in  all  respects.  The 
plamtiffs  are  the  sons  of  Ram  Ram,  and  the 
defendant  (who  is  the  appellant  in  this 
Court)  is  the  son  of  Baboo  Ram.  The  point 
in  dispute  is  as  to  the  right  of  succession  10 
the  estate  of  Mothoornath,  the  son  of  Sree- 
nath,  the  son  of  Radha  Kant.  Mothoornath 
left  a  widow,  Goluck  Monee,  who  was  his 
heiress.  She  is  now  dead,  and  the  plaint- 
iffs contend  that  they,  as  the  two  sons  of 
Ram  Ram,  and  the  appellant,  as  the  son  of 
Baboo  Ram,  are  the  next  heirs  of  Mothoor- 
nath, and  entitled  to  inherit  his  estate  equally, 
each  taking  a  one-third  share  of  it.  The 
appellant  admits  that  the  plaintiiTs  stand  in 
exactly  the  same  position  as  himself  with 
reference  to  Mothoornath,  so  far  as  mere 
blood-relationship  is  concerned.  But  he 
claims  the  whole  inheritance  for  himself,  to 
the  exclusion  of  the  plaintiffs,  on  the 
ground  that  his  father  and  Mothoornath's 
grandfather  (that  is  to  say,  the  brothers 
Baboo  Ram  and  Radha  Kant)  became  re- 
united, and  that  they  and  their  sons  and 
representatives  have  ever  since  lived  as  a 
joint  family.    The  appellant  contends  that. 


according  to  Hindoo  Law%  when  the  parties 
claiming  stand  in  the  same  degree  of  blood- 
relationship,  he  who  is  of  the  associated  or 
re  united  family  takes,  to  the  exclusion  of  the 
unassociated  branch  who  remain  wholly  sepa- 
rate. 

In  both  the  Lower  Courts,  the  issues  raised 
have  been — first,  as  to  the  question  of  law ; 
and,  second^  as  to  the  question  of  fact,  viz.^  as 
to  wh'ether  any  re-uniou,  properly  so  called, 
ever  took  place  as  alleged.  The  Lower 
Appellate  Court  decided  the  question  of  law 
against  the  defendant,  but  did  not  decide  the 
other  issue,  considering  it  unnecessary  to  do 
so — which,  no  doubt,  it  was.  if  the  Court  was 
right  in  the  opinion  that,  even  if  a  re-union 
had  taken  place,  the  defendant  was  not  en- 
titled to  the  exclusion  of  the  plaintiffs. 

The  appellant  urges,  in  special  appeal,  that 
the  Lower  Court  w-as  wrong  in  the  view  it 
took  of  the  law  as  to  the  effect  of  re-union ; 
and,  therefore,  that  it  was  wrong  also  in  not 
enquiring  into  the  issue  of  fact  as  to  the 
re-union. 

It  appears  to  us  that  this  appeal  must  be 
allowed,  and  that  the  case  must  be  remanded 
in  order  that  the  Lower  Appellate  Court  may 
decide  whether  or  not  any  re-union  (in  the 
sense  in  which  the  word  is  used  in  Hindoo 
Law)  ever  in  fact  occurred,  and  whether 
Mothoornath,  at  the  time  of  his  death,  was  a 
member  of  a  re- united  and  associated  family, 
of  which  Tara  Chand,  the  appellant,  was 
also  a  member,  but  in  which  the  plaintiffs 
were  not  included. 

Re- union  does  not  seem  to  take  place 
frequently  among  Hindoos  in  the  present 
day,  if  we  may  judge  from  the  scarcity  of  re- 
ported cases  in  the  Courts  which  have  any 
bearing  upon  the  subject.  Nevertheless, 
there  is  no  doubt  that  re-union  has  always 
been  recognized  by  the  Hindoo  Law,  and 
that  the  right  of  succession  is  affected  by  it. 
Indeed,  if  re-union  be  recognized  at  all,  we 
certainly  should  expect  to  find  that  it  affected 
the  law  of  inheritance,  when  we  consider 
the  general  principles  on  which  that  law  is 
founded,  and  when  we  bear  in  mind  the 
extent  to  which  joint  tenancy  among  mem- 
bers of  the  same  family  is  favored  by  ihe 
Hindoo  Law.  Sir  Francis  Macnaghten,  in 
his  "  Consideradons  on  Hmdoo  Law,"  page 
107 — admitting  that  he  knew  of  no  instance 
of  re-union  after  partition,  and  that  the 
Pundits  had  not  been  able  to  inform  him 
of  any  such  case — makes  some  attempt  to 
lay  down  the  law  as  to  re-union  ^nd  its 
effects  :  practically,  however,  he  cloes  nothing 
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beyond  placing  together  a  series  of  contradic- 
tory texts,  and  calling  attention  to  the  endless 
confusion  which  exists  on  the  subject.  We 
are  far  from  saying  that  the  law  is  clearly  or 
satisfactorily  laid  down  in  the  books  of  those 
writers  who  are  deemed  authorities  on  Hindoo 
Law.  The  texts  are  in  many  respects  ob- 
scure, inconsistent,  and  confused.  But  how 
ever  unfrequently  cases  of  re-union  may  be 
met  with,  still,  when  a  case  of  it  does  occur, 
the  ancient  Hindoo  Law,  if  it  can  be  discover- 
ed, must  be  applied  to  it.  The  conclusion  at 
which  we  have  arrived  on  the  present  occasion 
is  the  result  of  a  general  consideration  of  all 
the  authorities,  and  of  the  principles  on  which 
re-union,  and  the  few  rules  as  to  inheritance 
in  re-united  families  which  are  distinctly 
given,  are  based. 

In  the  Dyabhaga,  Chapter  XL,  Section  6, 
para.  39,  we  find  it  declared  :  "  If  there  be 
**  competition  between  claimants  of  equal 
"  degree,  whether  brothers  of  the  whole- 
"  blood  or  brothers  of  the  half-blood,  or 
**  sons  of  such  brothers,  or  uncles,  or  the 
*'  like,  the  re-united  parcener  shall  take  the 
"  heritage  ;  for  the  text  does  not  specify  the 
"  particular  relation,  and  all  these  relations. 
"  were  premised  in  the  preceding  text,  and 
"a  question  arises' regarding  all  of  them: 
"  therefore  the  text  must  be  considered  as 
**  not  relating  exclusively  to  brothers.'' 

This  paragraph  is  directly  in  favor  of  the 
appellant,  and  there  is  nothing  to  alter  its 
eflPect  in  the  preceding  paras.  26-38,  which  all 
have,  more  or  less,  bearing  on  the  question. 
For  the  respondents,  it  is  argued  that  ii.  is 
only  as  between  the  persons  actually  named 
in  these  texts,  />.,  brothers,  uncles,  &c., 
that  re-union  causes  any  change  in  the  nile 
of  inheritance.  But  it  appears  to  us  that, 
though  the  texls  may  limit  the  classes  of 
persons  to  whom  it  is  permitted  ^o  re-unite 
themselves,  they  do  not  limit  the  continuance 
of  the  re-union  once  properly  effected :  in 
other  words,  we  think  that,  if  a  re-union  ac- 
tually takes  place  between  the  proper  parties, 
their  representatives  and  descendants,  how- 
ever remote,  will  remain  joint  until  a  fresh  par- 
tition takes  place,  exactly  in  the  same  manner 
as  in  an  ordinary  case  of  a  joint  family  the 
members  remain  joint  until  partition. 

The  Dya-krama-Sangraha — which  we  con- 
strue as  we  do  the  Dyabhaga — likewise 
generally  supports  the  appellants  case  \see 
Chapter  V\,  para.  8,  and  the  other  paragraphs 
of  that  Chapter) ;  so  also  does  the  rule  as 
stated  in  the  Vyavastha  Durpana  of  Baboo 
Shama"^  Ch6rn   Sircar.      And    Colebrooke's 


Digest,  Book  V.,  Chapter  VIIL,  Section  i, 
para.  433,  pp.  561,  562  (Madras  Ed.  2nd 
Volume)  does  not  seem  opposed  to  it,  al- 
though so  expressed  as  to  be  almost  whoilj 
unintelligible. 

The  text  books  of  the  other,  schools 
of  Hindoo  Law  lead  to  the  inference  that, 
according  to  those  schools  also,  the  appel- ' 
lant,  if  re-united  as  alleged,  would  take  the 
inheritance  (Miiakshara,  Chapter  II.,  Section 
9;  Vyavahara  Mayukha,  Chapter  IV.,  Sec- 
tion 9;  Vivada  Chintamoni,  Chapter  "Oq 
succession  to  property  of  re-unked  parcen- 
ers," page  304). 

In  the  second  Volume  of  Macnaghlens 
Hindoo  Law,  page  'J2^  there  is  a  case  which 
is  very  much  to  the  point.  Five  brothers 
having  separated,  two  of  them  re-united. 
One  of  them  having  died  childless,  it 
was  held  that  the  sons  of  the  re-united 
brother  took,  to  the  exclusion  of  the  sons 
of  the  other  brothers :  the  "  propert)* 
"should  devolve  on  his  re-united  broiher 
"  only,  on  whose  death  his  son  alone  i& 
'•'entitled  to  the  succession.  The  sons  of 
"the  unassociated  brothers  have  no  title 
"  thereto."  So,  in  another  case  at  page 
173,  three  brothers  in  the  lifetime  of  their 
father  caused  him  to  divide  his  estate  among 
them,  and  from  that  time  one  brother  lived 
apart,  and  the  other  two  lived  tc^ether  as  a 
united  family.  After  the  father's  death,  one 
of  the  united  brothers  died  childless.  It  was 
held  that,  if  there  was  no  clear  evidence 
of  re-union,  all  the  brothers  of  tlie  deceased 
would  share  equally,  but  if  there  were  parti- 
cular evidence  of  an  express  and  distinct 
retinioQ,  then  the  associated  brother  alone 
succeeded,  to  the  exclusioa  of  tbe  unassoci- 
ated brother. 

In  a  case  in  the  High  Court  at  Madras 
(Stokes's  Reports,  Volume  IL,  page  235),  to 
which  the  Mitakshara  Law  would  be  appli- 
cable, the  question  of  the  right  to  succeed 
by  reason  of  re-union  was  raised,  but  it  was 
not  decided,  because  it  was  held  diat  the 
re-union  was  not  proved. 

On  the  whole,  although  we  have  been  re- 
ferred to  no  decided  cases  which  compieielT 
support  the  appellant's  contention,  and  al- 
though we  know  of  none  save  those  which  wc 
have  quoted,  we  are  of  opinion  that,  if  he  can 
establish  the  re-union,  he  is  entitled  to  suc- 
ceed, to  the  exclusion  of  the  plaintiffs.  The 
case  is,  therefore,  remanded  for  trial  on  the 
issue  as  to  the  fact  of  re-union ;  and  the 
Lower  Court  will  decide  the  case  on  the  facts 
finally,  taking  the  law  to  be  as  we  have  laid 
it  down  in  this  judgment. 

h 
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The  nth  May  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  Campbell, 

Judges, 

Joint  Hindoo  Family— Presumption— Onus  pro- 
tflmdi  (of  separation) — Limitation. 

Case  No.  10  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
ike  Second  Principal  Sudder  Ameen  of 
Hooghly,  dated  the  2'jth  November  186^, 

Hureehur  Mookerjee  and  others 
(Defendants),  Appellants^ 

versus 

Nobeen  Kishore  Banerjee  and  others 
(Plaintiffs),  Respondents. 

Mr,  R,  71  Allan  and  Baboos  Bama  Churn 
Banerjee  and  Ombika  Churn  Banerjee 
for  Appellants. 

Mr.  (?.  C  Paul  and  Baboos  Mohendro  Lol 
Shome  and  Pearee  Mohun  Mookerjee  for 
Respondents. 

Suit  laid  at  Rupees  30,381,  12  annas,  18 

gundahs. 

In  a  case  of  separate  messing  by  Hindoos  living  in 
the  same  enclosure  and  with  no  apparent  separate 
ioooines,  though,  as  mere  presumption  of  law,  the 
estate  may  be  assumed  to  be  joint  until  it  is  proved 
to  be  separate,  yet,  as  the  law  limits  such  claims  to 
12  years,  any  honest  party  must  be  in  a  position  to 
show  whether  he  has  had  any  enjoyment  of  the  estate, 
either  jointly  or  by  division  or  profits,  within  that 
time. 

This  is  a  £ase  regarding  the  property 
of  a  Hindoo  family  alleged  to  be  joint  in 
estate.  It  is  admitted  that  the  family  springs 
from  a  common  ancestor  whose  five  sons  are 
represented  by  five  branches.  The  putnee, 
the  surplus  sale-proceeds  of  which  are  in 
dispute,  was  held  as  the  ostensible  property 
of  the  elder  son  Roop  Churn,  and  by  him 
transferred  to  his  eldest  son  Joy  Narain. 
It  is,  we  think,  clear  that,  up  to  a  recent  date, 
the  whole  family  lived  in  what  is  by  some 
called  one  enclosure  with  separate  houses, 
hj  others  one  house  with  separate  rooms. 
It  is  shown  that,  after  the  property  in  dispute 
was  acquired,  the  different  branches  of  the 
family  separated  in  mess,  that  is,  they  eat 
separately  in  their  separate  compartments  of 
the  family  dwelling-place.  There  is  not  the 
least  evidence  of  separate  acquisitions  or 
separate  income.  The  case  of  the  plaintiffs, 
representing  four  of  the  original  brothers,  is 
that  the  family  have  been  all  along  joint  in 
estate;  and  they  claim  four-fifths  as  their 
&hare.  The  defendants,  claiming  under  Joy 
NsLrain,  assert  that  the  putnee  was  his  sepa* 
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rate  self-acquired  and  individual  property. 
The  first  question  raised  is  that  of  on%^.  On 
one  side,  it  is  contended  that  the  -  family 
must  be  presumed  to  be  joint  in  estate  till 
it  is  shown  to  be  separate;  on  the  other, 
that  plaintiffs  are  barred  by  limitation,  unless 
they  can  show  some  kind  of  enjoyment  of 
this  ancestral  properly  within  the  prescribed 
period.  A  case  decided  by  Trevor  and 
Campbell,  JJ.,  is  quoted,  in  which  it  seems 
to  be  laid  down  that,  when  the  parties  are 
separate  in  mess,  it  lies  on  plaintiff  to  show 
some  sort  of  joint  or  other  enjoyment  of  the 
estate;  but  that  remark  is  at  most  dbiter^ 
since  in  fact  in  that  case  the  party  was  not 
thrown  out  on  this  ground ;  and  it  seems 
probable  that,  if  the  case  be  examined,  it 
will  turn  out  that,  (hough  the  words  "se- 
parate in  mess"  are  somewhat  ^broadly 
used,  the  case  is  like  another  case  also 
quoted,  in  which  there  was  not  only,  a»  in 
this  case,  a  separate  messing  by  parties  living 
in  the  same  enclosure  and  with  no  apparent 
separate  incomes,  but  in  fact  an  apparent 
separation  in  mess,  purse,  and  means  of 
maintenance,  the  parties  having  adopted 
separate  professions,  one  being  a  Dewan  and 
the  other  a  Jemadar  of  the  Rajah  of  Tip- 
perah.  We  are  by  no  means  prepared  to 
say  that,  in  this  case,  as  mere  presumption  of 
law,  we  must  not  assume  the  estate  to  be 
joint  till  it  is  proved  to  be  separate.  But, 
be  that  as  it  may,  it  is  evident  that,  the  law 
limiting  such  claims  to  twelve  years,  any 
honest  party  must  be  in  a  position  to  show 
whether  he  has  had  any  enjoyment  of  the 
estate,  either  jointly  or  by  division  of  profits, 
within  that  time;  and  accordingly  in  this 
case  both  parties  have  given  evidence  on  the 
point.  We  think  that  the  evidence  for  the 
plaintiffs  is,  as  found  by  the  Principal  Sudder 
Ameen,  far  preferable  to  that  of  the  defend- 
ants. They  give  evidence  circumstantial 
and,  we  think,  reliable.  Their  witnesses  by 
no  means  stretch  the  case  in  a  partizan  way 
in  favor  of  plaintiffs ;  in  fact,  they  have  made 
us  aware  of  several  circumstances,  so  far 
favorable  to  defendants,  which  we  should 
not  have  thought  in  any  way  proved  by 
defendants'  own  evidence,  w£r.,  that  there  was 
a  separation  in  mess  during  the  life  of  Joy 
Narain,  and  that,  after  Joy  Narain's  death) 
the  name  of  his  widow  Drobo  Moyee  (mother 
of  the  minor  Promothonath)  was  used  in  the 
management  of  the  estate.  Still  we  the  more 
readily  believe  them  when  they  testify  that 
the  family  has  all  along  been  joint  in  estate. 
The  defendants'  evidence  to  separate  estate 
I  is  of  the  weakest  descriptton ;  therciT  is  no- 
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thing  but  the  vaguest  evidence  of  three  or 
four  persons,  on  whom  we  place  no  reliance 
whatever.  Under  these  circumstances,  we 
think  it  unnecessary  to  go  further  into  the 
case,  and  dismiss  the  appeal  with  costs. 


The  nth  May  1866. 

Present : 

The  Honl)le  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Enhancement  (under    Section  ^9,    Regulation 
VIIL,  Z793)— Evidence— Jummabundee  papers. 

Case  No.  3520  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Second  Principal  Sudder  Ameen  of  the 
s^rP^rgunnahs,  dated  the  28th  August 
186^,  affirming  a  decision  passed  by  the 
Sudder  Ameen  0/  thai  District ,  dated  the 
24th  February  1864, 

Romesh  Chunder  Dutt  and  others  (Plaintiffs), 

Appellants, 

versus 

Modhoo  Soodun   Chuckerbutty   and   others 
(Defendants),  Respondents. 

Baboos  Kishen  Kishore   Ghose  and    Greeja 
Sunkur  Mojoomdar  for  Appellants. 

Baboos  Dwarkanath   Mitter  and    Unoocool 
Chunder  Mookerjee  for  Respondents. 

Proof  of  the  existence  of  the  tenure /r{?m  the  time  of 
the  Decennial  Settlement  is  sufficient  to  bar  a  suit  for 
enhancement,  where  the  plaintiff  is  not  an  auction-pur- 
chaser. Where  the  plaintiff  is  an  auction-purchaser,  he 
must  show  when  he  purchased  before  he  can  insist  upon 
direct  proof  of  the  existence  of  the  tenure  12  years  prior 
to  the  Decennial  Settlement. 

The  fact  of  the  mention  of  a  tenure  in  a  jummabundee 
paper  prepared  7  years  before  the  Decennial  Settlement 
affords  the  presumption  of  the  existence  of  the  tenure  1 2 
years  before  the  Decennial  Settlement. 

It  is  first  objected  by  the  special  appel- 
lant that  the  order  of  remand  has  not  been 
carried  out.  This  plea  is  futile,  as  we  find 
that  the  Lower  Appellate  Court  unnecessarily 
made  issues  of  each  and  all  points  indicated 
by  the  order  of  remand,  and  has  duly  ad- 
judicated them. 

It  is  further  pleaded  that  a  copy  of  the 
ikrar  has  been  received  without  any  pro- 
per proof  of  the  existence  of  its  original,  or 
of  sufficient  reason  for  its  non-production. 
Now,  the  Court  below  admitted  the  copy, 
because  it  was  stated  before  it  that  the 
original  could  not  be  found,  that  it  had  not 
been  traced,  that  the  members  of  the  defend- 
ant's faroiljp^  had  been  numerous :  since  the 


time  of  the  execution  of  this  deed,  it  might 
have  fallen  into  hands  other  th^  those  of 
the  defendants  producing  the  copy. 

Then  it  is  urged  that  the  Lower  Appellate 
Court  has  decided,  upon  insufficient  proof  and 
only  upon  incorrect  assumption,  that  ^e  lands 
to  which  this  document  refers  may  have 
formed  a  portion  of  Zillah  Hooghly ;  more-  • 
over,  that  the  case  was  brought  there,  where 
the  attested  copy  was,  because  of  the 
knowledge  of  the  opposite  party  ihat  the 
copy  would  be  suspected  if  tried  under 
the  Twenty-four  Pergunnahs  C©urt,  in  the 
jurisdiction  of  which  the  land  really  was. 
Now,  it  is  properly  remarked  by  the  pleader 
for  the  respondent  .that,  as  long  as  the  deci- 
sion of  the  Judge  below  regarding  the 
bond  fide  nature  of  the  deed  and  the  corre- 
spondence of  the  attesting  seal  of  the  kazee 
with  the  seal  of  the  said  officer  as  attached 
to  other  papers — vakalutnamas — is  not  dis- 
puted, the  question  of  jurisdiction  is  imma- 
terial. The  case  in  ^which  the  deed  is  said 
to  have  been  produced  in  Hooghly  need  not 
have  been  of  lands  now  in  dispute,  but  still, 
the  deed  being  connected  with  the  case,  it 
may  have  been  necessary  to  produce  it  there. 
It  is  also  evident  that  so  old  a  deed,  if  snch 
evidence  to  the  copy  as  is  produced  here 
be  not  sufficient,  cannot  be  proved  at  all. 
But,  even  if  there  were  no  such  deed,  the 
fixed  nature  of  the  tenure  of  the  respondent 
is  proved  by  other  facts  and  evidence  irre- 
spective of  the  ikrar. 

It  is  lastly  pleaded  that  the  jummabandec 
of  1 190  and  other  papers  relied  upon  bv 
the  Lower  Appellate  Court  do  not  carry 
over  the  tenure  of  the  respondent  twelve 
years  previous  to  the  Decennial  Settlement, 
and  that  this  proof  is  required  by  Section  49 
of  Regulation  VIII.  of  1793,  and  the  prece- 
dents of  the  late  Sudder  Dewanny  Adawlm. 

Now,  it  is  clear  that  the  existence  of  the 
tenure  is  traced  by  a  decision  of  a  Court  of 
Justice  at  a  lime  quite  near  the  Decennial 
Settlement,  and  passed  to  compel  the  farmer 
of  the  landlord  to  return  to  the  predecessor 
of  the  present  ryot  rents  that  he  had  exacted 
more  than  the  said  predecessor  of  the  ^^ 
spondent  had  paid  before.  It  is  quite  just  and 
legal  to  presume  from  this  fact,  and  from 
the  mention  of  the  tenure  in  the  jumma- 
bundee papers  of  1 1 90,  that  the  tenue  ex- 
isted upon  the  jumma  that  the  respondent  is 
now  paying  more  than  12  years  preceding 
the  Decennial  Settlement.  This  presumptive 
evidence  is  legal  evidence,  and,  in  a  case  of 
this  kind,  evidence  of  the  most  imponani 
kind. 
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The  jummabundee  of  1 170  was  made  after 
Gorernment  had  held  the  lands  recorded  in 
the  said  Register  for  several  years,  and  the 
fact  of  a  tenure  or  jumma  being  mentioned 
there  shows  the  previous  existence  of  the 
tenure  pr  jumma  for  several  years  preceding 
the  year  in  which  this  paper  was  prepared. 
•  The  year  i  self  is  about  seven  years  previous 
to  the  Decennial  Settlement,  and  5  years  more 
are  required  to  make  up  the  12  required  by 
direct  dates.  These  five  years  are  supplied 
by  the  presumption  on  which  we  think  it  was 
quite  legaU  under  the  law  of  evidence  for 
the  Lower  Appellate  Court  to  act. 

Lastly,  we  do  not  see  why  the  plaintiff 
shoald  consider  it  necessary  for  the  respond- 
ent to  prove  that  the  tenure  existed  twelve 
years  before  the  Decennial  Settlement.  We 
think  the  fact  of  the  existence  of  the  tenure 
up  to  the  Decennial  Settlement  is  sufficient  to 
bar  the  suit  of  the  special  appellant  for  en- 
hancement. The  special  appellant  does  not 
plead  any  right  of  an  auction-purchaser,  and, 
if  he  did,  he  must  show  when  he  purchased 
before  he  can  insist  upon  direct  proof  of  the 
existence  of  the  tenure  12  years  previous 
to  the  Decennial  Settlement.  In  fact,  under 
no  one  of  the  sale-laws  has  he  shewn  him- 
self, as  he  was  bound  to  do,  in  a  position  to 
enforce  the  proof  from  defendant  which  he 
is  trying  to  do  as  under  Section  49  of  Re- 
gulation Vin.  of  1793. 

On  all  these  grounds,  we  dismiss  this  spe- 
cial appeal  with  costs. 


The  15th  May  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges, 

Limstatioii — Mortga^e-^Bona  fide  purchaser 
from  mortgagee  (Meaning;  of— under  Section 
S  Act  XIV.  of  1859). 

Case  No.  400  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
Mr.  H.  k,  Madocks,  Officiating  Judge  of 
Bhaugulpore,  dated  the  %8th  August  186^, 

s 

Messrs.  Gisborne  and  Co.  (Defendants), 

Appellants, 

versus 

Radbanautb  Dass  and  others  (Plaintiffs), 
Respondents. 


Messrs,  A,  T,  T.  Peterson  and  R,  T.  Allan 

for  Appellants. 

Mr,  R.  V,  Doyne  and  Bahoos  Dwarhanath 
Mitter,  Unnoda  Pershad  Banerjee,  and 
Romesh  Chunder  Mitter^  and  Moonshee 
Ameer  Ali  for  Respondents. 

By  bond  fide  pur  chaser ^  Section  5,  Act  XIV.  of  1859, 
does  not  necessarily  mean  a  bond  fide  purchaser  without 
notife,  but  an  honest  purchaser  without  actual  fraud. 
In  this  view,  the  defendants,  who  were  purchasers  from 
a  mortgagee  for  valuable  consideration  of  an  estate  with 
a  doubtful  title,  were  held,  as  bond  fide  purchasers,  pro- 
tected by  Section  5,  and  entitled  to  plead,  in  a  suit 
brought  for  the  redemption  of  the  mottgae ed  estate, 
the  ordinary  limitation  of  12  years  from  the  date  of 
their  purchase. 

Norman,  J, — This  was  a  suit  for  the  re- 
demption and  for  obtaining  possession  of  14 
annas  of  36  villages  in  Talook  Moheeawan, 
Tuppah  Nyadesh,  as  the  acquired  property  of 
one  Bissumbhur  Doss,  the  common  ancestor 
of  the  plaintiff,  and  one  Kunhyaloll,  by 
whom  the  property  had  been  mortgaged  in  * 
November  1828  to  one  Russickloll  for  Shaw 
and  Hawes.  The  plaintiffs  seek  to  obuin 
a  declaration  that  the  sale  had  not  become 
absolute  as  alleged  by  the  defendants,  the 
plaintiffs  contending  that  Russickloll,  acting 
for  Mr.  Shaw,  in  collusion  with  Kunhyaloll, 
obtained  from  him  the  return  of  an  ikrar, 
and,  in  a  certain  suit  of  Bholanath  Sahoo 
versus  Kunhyaloll  Doss,  fraudulently  claimed 
the  estate  as  belonging  to  him  absolutely, 
in  order  to  prevent  its  being  brought  to 
sale  for  the  debts  of  Kunhyaloll. 

The  evidence  has  been  very  fully  taken 
and  most  elaborately  and  carefully  considered 
by  the  Judge,  who  has  made  a  decree  in 
favor  of  the  plaintiff. 

The  defendants  appeal. 

It  appears  that,  on  the  26th  of  May  1826, 
Talook  Moheeawan  was  mortgaged  by  Kun- 
hyaloU  to  Mr.  Shaw  to  recover  the  sum  of 
13,739  n;pees. 

On  the  7th  of  September  1827,  Mr.  Shaw 
gave  the  usual  notification  of  foreclosure,  un- 
der Regulation  XVII.  of  1806,  to  Kunhyaloll, 
Mr.  Shaw  alleging  that  27,650  rupees  was 
then  due  to  him  for  principal  and  interest  on 
the  mouzahs  now  in  dispute  and  Ugda. 

On  the  9th  of  September  1828,  Kunhyaloll 
put  in  a  petition,  by  way  of  answer,  stating 
that  he  had  received  the  notice  and  copy  of 
the  mortgage-deed,  that  he  had  executed 
i  the  deed,  having  had  extensive  mercantile 
transactions  with,  and  owing  a  considerable 
sum  to,  Mr.  Shaw,  but  that  the  account  had 
not  then  been  balanced ;  and  he  alleged  that,  ^ 
by  the  existing  law,  Mr.  Shaw  was  precluded 
from  taking  possession.  *       • 
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We  may  remark  that,  at  this  period, 
Regulation  XXXVIII.  of  1793  (Sections  3 
afid  4)  was  in  force,  by  ivhich  Europeans, 
though  not  prohibited  from  lending  money 
to  talookdars  and  others,^  were  forbidden, 
directly  or  indirectly y  to  hold  possession  of 
the  landst  the  proprietary  right  in  which 
might  be  mortgaged  to  them  as  security  for 
.the  loan,  or  to  make  or  appropriate  the 
collections,  or  to  have  any  concern  or  in- 
terference whatever  in  the  management  or 
collection  of  the  rents  or  revenue  of  the 
lands.  The  foreclosure -proceedings  would 
therefore  be  necessarily  ineffectual. 

It  do^s  not  appear  what  became  of  the 
.proceedings,  or  how  the  claim  of  Messrs. 
Shaw  and  Hawes  was  reduced.  But  on 
the  2ist  of  November  1838,  thirty-six  vil- 
lages of  Talook  Moheeawan  (excluding  Ugda, 
which,  as  we  shall  see,  was  afterwards  mort- 
gaged to  another  person  for  17,000  rupees) 
were  conveyed  by  a  deed  to  one  Russickloll 
Doss,  the  gomastah  of  the  factory  of  Mr. 
Shaw. 

The  deed  was  to  the  effect  that  Kunhya- 
loll,  being  of  sound  mind,  did,  of  his  own 
.free  will,  acknowledge  that  all  the  estate  of 
.Moheeawan  had  been  in  his  sole  possession 
as  proprietor,  no  one  else  having  any  right 
to  it,  and  that  he  sold  the  same  to  Russick- 
.loll  Doss  for  Rupees  17,011,  without  any 
condition  to  render  the  same  void. 

Russickloll,  with  Kishen  Gobind  as  his 
security,  at  the  same  time  executed  to 
Messrs.  Shaw  and  Hawes  an  ikrar  in  the 
following  words : — 

"I, Russickloll  Doss,  resident  in  Muhushee- 
"moonda,  and  gomastah  of  the  Bhudeer 
"  Concern,  execute  this  to  the  following 
"  effect  :— 

"The  pioprietor  of  the  said  Concern  had 
"  to  receive  from  Kunhyaloll  Doss,  the  pro- 
"  prietor  and  zemindar  of  Talooka  Moheea- 
"  wan  in  Pergunnah  Bhaugulpore,  the  sum 
"of  Rupees  17,011  on  account  of  money 
"  lent,  &c.  Accordingly,  for  the  said  sum 
"of  Rupees  17,011,  I  have  obtained  from 
"  the  said  Kunhyaloll  a  conditional  sale  of 
"the  said  talooka.  Now,  as  regards  the 
"  said  sum,  I  agree  to  pay  interest  at  i  per 
**  cent,  per  mensem.  1  agree  to  repay  the 
"said  amount  with  interest  from  1236  to 
"  1246  Fuslee  out  of  the  profits  of  the  said 
<*  talook.  This  ikrar-bond  I  execute  of  my 
"  own  free  will,  that  it  may  be  used  when 
"required.  Dated  21st  November  1828, 
"  corresponding  with  7th  Aughun  1236.    ' 


"  I,  Kishen  Gobind  Doss,  resident  of 
"  Vooktea,  do  of  my  own  free  will  affix  my 
"signature  to  this  bond  as  malzamin  or 
"  security. 

"  (Signed)  Russickloll  Doss. 

what  is  within  is  genuid^. 

Rupees  17,011." 

Russickloll  Doss  executed  a  contempora- 
neous agreement  to  Kunhyaloll,  whereby,  after 
reciting  that  Kunhyaloll  Doss  had  sold  36 
mouzahs  of  Moheeawan  to  him  for  a  con- 
sideration of  sicca  Rupees  i7,orT,  and  had 
executed  a  bill  of  sale,  &c.,  and  had  also 
executed  an  ikrar  for  effecting  registration 
of  the  conveyance,  and  for  registering  the 
name  of  him  (Russickloll)  for  liquidating 
the  consideration-money  with  interest  from 
the  usufruct  of  the  said  mouzahs,  &c. ;  and 
further  reciting  that  Kunhyaloll  had  retained 
in  his  possession  the  said  Mehal:  therefore 
he  (Russickloll)  executed  that  ikrar  in  con- 
sideration that,  from  the  amount  which,  after 
deducting  the  salar}'  of  a  Tehsildar  and  the  ex- 
penses of  collection,  should  be  remitted  to  him, 
interest  at  12  per  cent,  per  annum  should  be 
paid,  and  the  Government  revenue  Rs.  442-1-1 
every  year,  and  that  the  balance  should  be 
allowed  as  a  set-off  against  the  principal  debt 
of  Rs.  17,011  in  favor  of  Kunhyaloll,  bis 
heirs,  <&c. ;  that  he  (Russickloll)  should  have 
nothing  to  do  with  profit  or  loss  in  cultivation 
or  reclamation  of  the  lands ;  that,  if  the  said 
sum  of  Rs.  17,011  should  not  be  paid  in  fall 
within  the  period  named,  the  conveyance 
should  be  absolute ;  and  that,  in  the  event  of 
the  property  being  sold  for  arrears  of  revenue 
within  the  period  above  mentioned,  he  (Ros- 
sickloll)  would  be  held  responsible. 

This  last-mentioned  ikrar  was  given  up 
by  Kunhyaloll  to  Russickloll  at  some  date 
prior  to  1832,  and  the  following  endorsement 
was  written  on  it  by  Kunhyaloll : — 

"  Owing  to  drought  in  the  Mehal  mentioned, 
the  villages  are  not  fit  to  pay  the  revenue  due 
to  Government,  and  the  interest  on  the  con- 
sideration-money, according  to  the  terms  of 
the  ikrarnamah.  I,  therefore,  return  this  ikrar 
to  Russickloll  Doss,  the  vendee,  and  foreclose 
the  sale  of  the  mouzahs  mentioned  therein. 
Dated  the  17th  of  Kartick  X237. 

"  (Signed)  Kunhyaloll  Doss, 

"  Proprietor  and  Zemindar.'* 

This  endorsement  purports  to  be  attested 
by  witnesses,  two  of  whom  were  servants  of 
Kishengobind,  one  the  putwarry  of  Hurdwana. 
Their  signatures  are  not  proved ;  but,  though 
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not  recognized,  they  are  apparently  not 
expressly  stated  to  be  otherwise  than  genuine 
by  Kademath  Doss. 

In  1833  the  whole  of  Talook  Moheeawan 
was  attached  under  a  decree  obtained  by 
one  Bhplanath  Sahoo  against  Kunhyaloll 
Doss.  On  the  17th  November  1832  Rus- 
sickloll  put  in  a  petition,  alleging  that  the 
whole  of  the  talook  had  been  sold  to  him, 
on  which  the  Judge,  Mr.  Harding,  on  the  20th 
of  January  1833  (RussickloU  not  having  then 
produced  his  deed  of  sale),  considering  that, 
as  KunhyalQll  was  deeply  indebted,  the  con- 
veyance to  RussickloU  was  probably  collusive, 
proceeded  with  the  execution,  and  on  the 
28th  of  February  put  up  the  property  for 
sale.  On  that  day  RussickloU  produced  the 
kobala.  Mr.  Harding  adhered  to  his  former 
order.  RussickloU  appealed.  The  Sudder 
Court  reversed  Mr.  Harding's  order,  and 
directed  that  he  should  enquire  into  the 
circumstances  under  which  the  ikrar  had 
been  given  up. 

On  the  17th  of  May  1833,  Hoolas  Monee 
and  others,  alleging  themselves  to  be  co- 
sharen  with  Kunhyaloll,  and  proprietors  of 
15  annas  12  gundahs  of  the  property,  came 
in  as  claimants,  and  prayed  the  Collector  to 
pot  up  to  sale  .the  8  gundahs  share  of 
Kunhyaloll.  The  Collector  noted  that  they 
must  bring  a  regular  suit,  and  there  was  no 
necessity  to  pass  an  order. 

Shortly  after  the  passing  of  Act  IV.  of 
1837,  following  on  the  3  &  4  W.  IV.,  Cap.  85, 
Section  86,  by  which  Her  Majesty's  subjects 
were  empowered  to  hold  land,  or  any  emo- 
luments issuing  out  of  land,  in  any  part  of 
the  territories  of  the. East  India  Company 
(m,,  on  the  t6th  of  May  1838),  RussickloU 
transferred  Talook  Moheeawan  absolutely  to 
Shaw  and  Hawes  for  the  nominal  considera- 
tion of  Rupees  17,01 1. 

This  brought  forward  Kunhyaloll,  who,  on 
the  28th  May,  commencefl  a  suit  against 
RussickloU,  Shaw,  and  Hawes,  alleging  that 
there  had  been  an  agreement  that,  on  the 
tennination  of  Bholanath  Sahoo's  case,  the 
ikrar  which  had  been  given  up  to  RussickloU 
in  order  to  save  the  talook  from  sale  should 
be  restored,  but  that  the  promise  had  never 
been  fulfilled,  and  that  the  whole  amount  of 
the  mortgage-money  had  been  realized. 

RussickloU,  by  his  answer,  alleged  that  the 
plaintiff  had  given  back  the  ikrar  uncon- 
ditionally with  the  endorsement,  as  it  now 
•lands;  that,  even  if  the  plaintiff  had  not  re- 
turned it,  he  could  not  sue  without  depositing 
the  mortgage-money.  The  Principal  Sudder 
Ameea  non-suited  the  plaintiff  on  the  miser- 


able and  futile  objection,  that  the  valuation 
of  the  suit  at  three  times  the  jumma  was 
suf!icient,  inasmuch  as  the  jumma  of  one 
of  the  villages  (Ugda)  included  in  the  settle- 
ment, but  not  in  dispute  in  the  cause,  was 
omitted. 

On  the  2 6th  August  1839,  Hoolas  Monee  and 
the  alleged  co-sharers  brought  a  suit  against 
RussickloU,  Shaw,  and  Hawes  for  possession 
of  15  annas  12  gundahs  of  the  property  in 
dispute.  They  alleged  that  Kunhyaloll 
had  an  8  gundahs  share;  that  Mr.  Shaw 
had  obtained  a  conditional  sale  of  36  mou- 
zahs  from  Kunhyaloll  in  the  name  of  Rus- 
sickloU. Therefore  they  sued  for  possession 
of  the  property,  except  the  8  gundahs  share 
of  Kunhyaloll. 

RussickloU  answered,  denying  that  the 
plaintiff  had  any  right  or  interest  in  the 
property,  alleging  that  the  same  belonged  to 
Ramanath  Doss;  that,  after  the  death  of 
Ramanath  Doss,  the  estate  came  to  Kun- 
hyaloll, aud  from  Kunhyaloll  to  herself,  in 
pursuance  of  a  bill  of  sale  executed  by  Rus- 
sickloU. 

Shaw  and  Hawes  in  like  manner  answer- 
ed that,  from  the  time  of  the  settlement  in 
1800,  Ramanath  was  in  possession;  that  he 
was  succeeded  by  Kunhyaloll*:  that  Russick- 
loU took  by  purchase  from  him;  and  they 
wholly  denied  the  title  of  the  plaintiff. 

It  appears  that,  on  the  day  of  hearing,  the 
plaintiff's  pleader  was  absent,  and  the  plaint- 
iffs were  non-suited  on  the  ground  of 
having  excluded  the  jumma  of  Ugda  from 
the  valuation  of  the  suit.  The  decision 
bears  elate  the  30th  of  November  1839. 

The  plaintiffs  appealed  to  the  Judge,  and 
the  decision  of  the  Principal  Sudder  Ameen 
was  affirmed  on  the  nth  of  August  1840. 
The. mutation  of  names  in  the  Collectorate 
had  been  stayed  in  consequence  of  the  pen- 
dency of* these  suits;  but  on  the  8th  of 
September  1840,  a  mutation  of  iiames  took 
place,  and  the  names  of  Shaw  and  Hawes 
were  placed  on  the  Collectorate  Register  in 
lieu  of  that  of  RussickloU. 

On  the  1 8th  of  January  1840,  Shaw  sold 
his  moiety  of  the  factories  to  Hawes  for 
Rupees  80,000 ;  and  on  the  6th  of  February' 
1 84 1,  Hawes  sold  the  factories  and  their 
dependencies  to  the  persons  who  were 
at  that  time  members  of  the  firm  of  Gisborne 
and  Co.  for  2,10,000  rupees.  Moheeawan  is 
part  of  Bhudeer,  one  of  six  factories  so 
transferred. 

The  Judge  laid  down  several  issues :  first, 
whether  Kunhyaloll  Doss  was  a  co-parcener 
with  the  plaintiffs  or  not.  **       ** 
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On  that  point  he  found  in  favor  of  the 
plaintiffs.  The  evidence  for  the  plaint- 
iffs has  been  gone  into  before  us 
at  very  great  length — in  fact,  the  case 
has  occupied  the  entire  time  of  this  Division 
Court  for  nine  days.  Upon  the  facts,  as 
established  bv  the  evidence  before  us,  we 
are  disposed  to  think  the  Lower  Court  came 
to  a  right  conclusion  in  finding  that  it 
was  proved  that  Kunhyaloll  was  registered 
in  the  Collectorate  a/id  in  possession  of 
Moheeawan  as  a  member  of,  and  manager 
for,  a  Hindoo  family  which  had  been  ori- 
ginally joint,  but  which  had  ceased  to  live 
as  a  joint  family  with  a  common  purse  and 
joint  in  food,  the  members  of  which  resided 
in  separate  houses,  but  continued  to  hold 
Moheeawan  as  a  joint  estate,  to  the  profits 
of  which  they  were  entitled  according  to 
their  several  shares.  There  are^  however, 
many  circumstances  which  cast  very  great 
doubt  on  the  plaintiff's  title  as  co-parceners 
of  Kunhyaloll.  For  instance,  it  is  clear  that 
Kishen  Gobind,  the  father  of  the  principal 
plaintiff,  and  the  brother  of  Kunhyaloll, 
possessed  Talook  Hurdwana  and  other  lands 
as  his  separate  properly,  a  part  of  which 
at  least  he  derived  from  Newal  Kishore 
Doss,  the  great-uncle  of  Kunhyaloll,  by 
whom  he  was  adopted.  By  that  adoption, 
it  may  or  may  not  be  that  he  ceased  to 
belong  to  the  same  family  as  Kunhyaloll, 
and  be  joint  in  estate  with  him.  That 
might  depend  on  the  question  whether  he 
was  adopted  in  the  Kritima  or  Dattaka  form, 
as  to  which  there  is  no  evidence.  The 
family  appears  to  be  Bengallee,  and  gdVerned 
by  the  Dayabhaga.  The  presumption  is, 
therefore,  against  the  Kritima  form  of  adop- 
tion which  prevails  chiefly  in  Milhila.  It 
appears  from  the  decision  in  1814,  reported 
2  Select  Reports,  page  114,  that  a  part  of 
the  property  had  been  acquired  •by  Rama- 
nath,  the  father  of  Kunhyaloll,  and  not  by 
the  common  ancestor  Bissumbhur.  Kishen 
Gobind  became  a  parly  to,  and  as  a  surety 
executed,  the  ikrar  of  November  21st,  1828, 
in  which  it  is  mentioned  that  Moheeawan 
belonged  to  Kunhyaloll.  Mohesh  Sing,  a 
witness  examined  in  1844,  deposed  that  no 
one  except  Ramanath  and  Kunhyaloll  ever 
had  possession  of  Moheeawan ;  that,  in  lieu 
of  Moheeawan,  Kishen  Gobind  had  obtained 
Hurdwana  and  Runkoul.  This  witness 
knew  the  history  of  the  family,  and  said  he 
had  heard  what  he  stated  from  Kishen 
Gobind  and  Kunhyaloll.  The  names  of 
the  plaintiffs'  predecessors  in  estate  nowhere 
appeaf  as  to-sharers  in  the  dealings  with 


Shaw  and  Hawes  prior  to  1837.  Shaw 
and  Hawes  have  constantly  denied  that 
Hoolas  Monee  and  the  members  of  the 
family  were  in  any  way  interested  in 
Moheeawan.  Bholanaih  Sahoo  attached 
Moheeawan  as  the  sole  property  of^unhya- 
;  loll ;  apd  if  the  plaintiffs'  theory  is  true,  it  is 
exceedingly  difficult  to  see  what  adequate* 
i  object  Kunhyaloll  had  in  surrendering  the 
equity  of  redemption  in  Moheeawan,  which 
was  mortgaged  nearly  to  its  full  value,  in 
order  to  avoid  the  sale  of  the  estate  ai  the 
suit  of  Bholanath  Sahoo  for  his  own  debt, 
if  his  (KunhyaloU's)  own  share  was  only 
eight  gundahs,  or  one-fortieth  share,  or 
why  Kishen  Gobind  and  the  other  alleged 
co-sharers  did  not  come  forward  with  their 
claims  in  the  first  instance,  instead  of  waiting 
until  after  the  claim  of  Russickloll  had  been 
rejected  by  the  Judge.  Again,  Woomanatfa 
Ghose,  as  we  shall  presently  see,  lent  a  large 
sum  of  money  to  Kunhyaloll  on  the  mort- 
gage of  Ugda,  one  of  the  mouzahs  of  Mo- 
heeawan, having  clearly  treated  with  him 
as  solely  interested  in  Ugda,  which  was  one 
of  the  mouzahs  belonging  to  Moheeawan. 

We  are  disposed  to  agree  with  the  Court 
below  in  thinking  that  the  surrender  of 
the  ikrar,  the  supposed  abandonment  of  the 
right  to  redeem  by  Kunhyaloll,  was  not 
entirely  bond  fide. 

The  inference  is  stronger  if  we  believe 
that  Kunhyaloll  was  entitled  only  as  a  mem- 
ber and  manager  of  a  joint  family.  If  be 
really  meant  to  surrender  his  equity  of  re- 
demption, it  is  most  extraordinary  that  he  did 
not  get  back  from  Shaw  and  Hawes  the 
ikrar  of  November  21st,  1828,  by  which 
his  brother  and  alleged  co-sharer,  Kishen 
Gobind,  as  security  for  Russickloll,  became 
liable  for  the  payment  of  the  debt  and 
interest  out  of  the  profits  of  the  talook. 
It  is  Yiot  easy  to  see  what  his  motive  could 
be  in  surrendering  an  estate  clearly  fully 
worth  all  the  money  'advanced  upon  it,  and 
probably  more. 

Certain  accounts  were  put  in  of  the  pro- 
fits of  the  talook  and  the  amount  doe  in 
respect  of  the  mortgage  down  to  1832.  W« 
are  disposed  to  think  that  these  accounts 
are  genuine  accounts.  They  are  said  by  the 
plaintiff  *s  witnesses  to  have  been  rendered  by 
Russickloll  to  Kunhyaloll.  As  to  their  exact 
character  we  entertain  great  doubt,  because 
they  do  not  purport  to  be  so  rendered ;  and 
it  must  be  remembered  that,  down  to  the 
passing  of  the  3  and  4  W.  IV.,  Cap.  85,  it  WM 
absolutely  necessary  for  the  sccuritj'  of 
Shaw  and  Hawes   that  Russickloll's  char* 
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acter,  as  of  a  party  liable  to  the  payment  of 
the  mongage-debt,  should  be  presented. 

It  may  or  may  not  be  that  Kunhyaloli,  for 
the  purpose  of  defrauding  his  creditors,  and 
preventing  the  sale  of  his  property,  colluded 
with  Raspickloll,  and  set  up  a  surrender  of  the 
equity  01  redemption  by  which  these  parties 
'  did  not  mean  to  abide.  But  there  is  no  direct 
evidence  to  shew  that  Shaw  and  Hawes 
participated  in  the  fraud,  if  fraud  there  was. 
Having  had  some  experience  of  him  in 
the  dealings  arising  out  of  the  mortgage  in 
1826,  it  is  most  unlikely  that  they  would  have 
consented  to  endanger  their  own  security 
as  mortgagees,  and  creditors  for  a  large  sum 
of  money,  by  co-operating  with  him  in  any 
trick  10  defraud  his  other  creditors. 

It  is  certainly  possible  that  the  surrender 
may  have  been  bond  fide  even  as  regards 
Russickloll.  It  may  have  possibly  been 
the  fact — and  certainly  Shaw  and  Hawes 
may  have  supposed  it  to  be  the  fact — that 
Kunhyaloli,  finding  himself  pressed  by  debts, 
with  a  decree  hanging  over  him,  was  willing 
to  give,  and  did  give  up,  to  the  factory  with 
which  he  had  dealings  for  many  years,  the 
possession  and  management  of  the  estate. 
It  is  proved  that  the  estate  was  liable  to 
drought;  the  income,  as  appears  from  the 
accounts  filed,  assuming  them  to  be  genuine, 
was  in  ordinary  times  barely  sufficient  to 
keep  down  the  interest  on  the  mortgage  and 
Government  revenue,  and  defray  the  charges 
of  collection.  The  endorsement  may  have 
been  executed  on  the  day  when  it  bears 
date  in  November  1829  or  in  1832.  Whether 
Kunhyaloli  hoped  that  Russickloll  would 
return  him  the  ikrar  after  the  execution- 
case  had  been  disposed  of,  or  whether  or 
not  Russickloll  held  out  such  hopes  or  made 
a  promise  that  he  would  do  so,  there  is  no 
evidence  that  Shaw  and  Hawes  were  ever 
parties  to,  or  assented  to,  such  agreement. 

Whatever  may  have  been  KunhyaloH's 
object  or  motive,  it  is  indisputable  that,  by 
writing  under  his  own  hand,  he  did  in  fact 
surrender  the  ikrar,  and  did  thereby  in 
express  words  forego  all  claims  lo  redemp- 
tion. He  abandoned  his  rights  under  the 
contemporaneous  agreement,  and  left  the  sale 
to  an  absolute  one.  Neither  he  nor  his  heirs 
ve  parties  to  this  suit,  and,  so  far  as  he  is 
concerned,  it  may  be  taken  that  he  no  longer 
disputes  the  surrender. 

We  find  that,  from  1837,  Shaw  and  Hawes, 
w  the  most  direct  and  positive  manner, 
Userted  their  title  as  absolute  owners  under 
Ibe  title  acquired  from  Kunhyaloli,  and  as 
^9&mXj  repudiated  the  claims  of  the  pre- 


decessors in  title  of  the  now  plaintiffs. 
Whether  they  were  right  or  wrong,  it  is 
clear  that  their  assertion  of  title  in  them- 
selves to  hold  the  property  as  absolute 
owners,  free  from  any  right  in  any  one  to 
redeem,  was  not  wholly  one  without  founda- 
tion or  color  of  right. 

The  principal  plaintiff  who  now  disputes 
it  would,  according  to  the  pedigree,  be  only 
an  8  gundahs  shareholder ;  but  he  claims  by 
deeds  of  gift  and  alleged  adoption  the  shares 
of  other  members  of  the  family,  aggregating 
10  annas  16  gundahs.  As,  in  our  opinion, 
he  most  altogether  fail,  even  if  he  can  prove 
his  title  to  the  several  shares  claimed  by  him, 
we  did  not  call  upon  Mr.  Doyne  to  go  into 
the  proof  of  this  plaintiff's  title  to  the  shares 
other  than  the  ancestral  share  of  8  gundahs 
which  he  would  apparently  take  by  descent. 
As  far  as  we  can  see  at  present,  his  claim 
looks  very  like  a  speculative  one.  We 
certainly  should  not  have  given  plaintiff  a 
decree  without  strict  proof  of  his  title  to  the 
shares. 

The  accounts  produced  by  the  plaintiffs 
as  having  been  rendered  to  Kunhyaloli  by 
Russickloll  do  not,  in  our  opinion,  prove  that 
Russickloll  acknowledged  the  title  of  Kun- 
hyaloli as  mortgagor  after  the  surrender. 
For  ourselves,  we  entertain  considerable 
doubts  whether  these  accounts  are  really  any- 
thing more  than  accounts  kept  by  Russick- 
loll for  the  factory,  showing  his  position  as 
regards  the  mortgage  of  which,  by  some 
means  or  other,  the  plaintiffs  have  become 
possessed.  But  if  we  accept  the  plaintiff's 
theory,  and  suppose  them  to  be  accounts  ren- 
dered by  Russickloll  to  Kunhyaloli,  they 
may  show  that  the  surrender  was  antedated  : 
but  they  do  not  prove  that,  after  the  ikrar 
had  been  given  up  to  Russickloll,  he  ever 
accounted  to  Kunhyaloli  as  mortgagor. 

We  have  seen  that,  after  the  suits  of  the 
plaintiff's  family,  and  of  Kunhyaloli,  to 
contest  the  claims  of  Shaw  and  Hawes,  had 
been  non-suited,  Shaw  sold  his  moiety  to 
Hawes,  and  that  soon  afterwards  Hawes  sold 
to  the  then  members  of  the  firm  of  Gisborne 
\  &  Co.,  from  whom  the  present  defendants,  by 
j  successive  transfers,  derive  title. 
I  The  sales — indeed,  the  whole  transactions 
of  the  successive  owners  of  the  factory  with 
regard  to  this  talook — are  perfectly  open  and 
above  board.  No  consideration  was  paid  for 
the  surrender  of  the  equity  of  redemption, 
nor  does  the  instrument  profess  to  show  that 
any  was  given.  No  separate  price  appears 
to  have  been  fixed  for  the  Talook  Moheeawan 
which  passed  to  the  purchaser  aS  pai^  of,  or 
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a  dependency  of,  the  Bhudeer  factory.  It 
appears  from  the  papers  that  Muddun  Tha- 
koor,  the  vakeel  of  Messrs.  Shaw  and 
Hawes,  three  months  before  the  date  of  the 
conveyance  to  Gisborne  &  Co..  took  from  the 
Collectorate  a  copy  of  the  proceedings  in 
the  mutation  of  names  from  that  of  Russick- 
loll  to  that  of  Hawes.  That  copy,  which 
alludes  to  the  history  of  the  disputes  be- 
tween Shaw  and  Hawes  and  Kishen 
Gobind,  was  apparently  handed  to  Gisborne 
&  Co.,  probably  to  satisfy  them  as  to  the  title, 
and  was  openly  produced  by  their  vakeel  in 
the  suit  in  1844.  It  appears,  from  proceed- 
ings which  have  been  referred  to  in  evidence 
before  us  and  before  the  Judge  as  shewing 
that  Talook  Moheeawan  was  joint  property, 
that  in  1837  Kunhyaloll  borrowed  from 
Woomanath  Ghose  Rupees  17,000  on  the 
mortgage  of  Ugda,  one  of  the  villages  of 
the  talook,  with  25  other  villages.  Wooma- 
nath sued  for  possession,  when  it  turned  out 
that  other  parties  claimed  the.  25  villages, 
and  Woomanath  obtained  a  decree  for  Ugda 
only.  On  this  the  alleged  shareholders 
sued  Woomanath  Ghose  and  Kunhyaloll 
to  recover  Ugda  as  part  of  their  estate. 
Kunhyaloll's  answer  admitted  that  the 
estate  was  joint,  the  shareholders  obtained 
a  decree,  and  Woomanath  must  have  been 
left  with  8  gundas,  one-fortieth  part  of  this 
single  village,  as  a  security  for  the  debt  due 
to  him  of  Rupees  17,000  with  the  interest. 

Even  if  there  had  been  any  fraud  on  the 
part  of  Shaw  and  Hawes,  we  think  that 
Gisborne  &  Co.  were  no  parties  to  it. 
Shaw  and  Hawes  had  directly,  and  so  far 
successfully,  repudiated  the  mortgage,  and 
the  plaintiffs  claim  as  co-sharers  of  Kunhya- 
loll. 

It  appears  to  us  to  be  proved  that  Gis- 
borne <&  Co.  bought  that  which  Shaw  and 
Hawes  alleged  themselves  to  possess,  viz.^  an 
absolute  interest  in  Moheeawan.  We  see 
no  reason  to  suppose  that  they  may  not  have 
fairly  believed  that  the  title  of  Shaw  and 
Hawes  as  absolute  owners  was  a  good  one. 
They  knew  that  such  a  title  had  been  as- 
serted. We  may,  and  indeed,  looking  at  the 
matter,  cannot  but  draw  the  inference  that 
Gisborne  &  Co.  paid  a  fair  price  for  Moheea- 
wan. We  need  not  trouble  ourselves  to  en- 
quire whether  the  cloud  over  the  title  and  the 
litigation,  which  was  not  unlikely  to  be  re- 
moved, may  not  have  induced  Shaw  and 
Hawes  to  value  Moheeawan  at  a  somewhat 
lower  price  than  they  would  have  insisted 
upon  had  the  title  been  entirely  unexcep- 
tiQ&ablB.     " 


There  is  no  ground  for  imputing  any 
want  of  good  faith  to  Messrs.  Gisborne  k  Co. 
There  is  no  ground  for  supposing  that  they 
actually  knew  either  that  the  plainttSs  were 
co-sharers  with  Kunhyaloll,  or  that  KuDhva- 
loirs  surrender  of  the  ikrar  was  (^lorable. 
After  this  long  enquiry,  we  are  not  abso- 
lutely satisfied  of  our  own  power  to  arrive' 
at  a  correct  conclusion  on  these  points. 
Assuming  that  Gisborne  &  Co.  knew  that 
the  plaintiffs  were  ^^utting  forth  claims  oa 
such  allegations  that  they  knew  that  they 
were  buying  a  disputed  title,  it»will,  in  our 
opinion,  not  affect  their  claim  to  be  con- 
sidered as  bond  fide  purchasers  if  they  dealt 
honestly,  openly,  and  above  board,  and  were 
buying  what  they  may  have  fairly  believed 
to  be  a  good  title. 

The  point  then  arises :  Is  the  suit 
barred  by  limitation.^  In  trying  the 
question  of  limitation,  the  Judge  says 
that  the  defendants  are  mortgagees,  and  there- 
fore comes  to  the  conclusion  that,  under 
Clause  15,  Section  1  of  Act  XIV.  of  1859, 
the  period  of  limitation  is  sixty  years. 

Now,  it  is  a  fruitful  cause  of  confusion 
and  mistake  to  call  things  by  names  that  do 
not  properly  belong  to  them.  The  defend- 
ants were  not  mortgagees,  but  persons  claim- 
ing under  a  purchase  from  the  mortgagee. 
There  was  no  contract  or  express  trust  as 
between  them  and  Kunhyaloll,  much  less 
was  there  between  them  and  the  plaintiffs. 
The  defendants  do  not  fall  within  the  words 
of  the  1 5th  Clause ;  and  whether  their  case 
comes  within  the  5th  Section  or  not,  their 
position  is  very  different  from  that  of  a 
person  who  holds  simply  as  a  mortgagee 
under  an  express  contract  with  the  mort- 
gagor, or  who,  as  assignee  of  a  mortgagee, 
undertakes  the  obligations  of  his  assignor. 
The  defendants  came  in,  and  have  always 
held  and  openly  asserted  their  own  title  as 
absolute  owners  hostilely  to  the  mortgagor, 
and  such  title  as  the  plaintiffs  claiming  under 
him  alleged  themselves  to  possess.  It  may 
be  that  the  defendants  have  held  under 
circumstances  which  would  induce  this  Court 
to  fasten  a  trust  upon  them,  and  to  declare 
that  they  must  be  treated  as  mortgagees,  and 
stand  in  no  better  position  than  if  they  had 
been  parties  to  the  contract  of  mortgage. 
We  may  assume  that,  upon  the  facts  of  this 
case,  if  the  plaintiffs  had  sued  in  proper  time, 
the  Court  would  have  declared  that,  the 
giving  up  of  the  ikrar  by  Kunhyaloll  being 
without  the  autl)ority  or  consent  of  his 
co-sharers,  the  surrender  of  the  equity  of 
redemption  waa  not  effectual*  and  that  tbi 
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defendants,  having  purchased  with  notice  of 
circumstances  which  should  have  put  ihem 
on  their  guard,  had  po  greater  rights  than 
Shaw  and  Hawesi,  their  vendors.  But,  if 
so,  it  is  difficult  to  see  any  principle  on 
which  th^y  ought  to  be  placed  in  a  worse  ' 
position,  as  regards  limitation,  than  if  they 
Srere  mere  trespassers.  In  Hovenden  versus 
Lord  Annesby,  2  Schoales  and  Lefroy  633, ! 
L4>rd  Redesdale  says  that  the  question  of 
fr»ad  is  very  different  from  that  of  a  trustee 
who  does  not  perform  his  trust.  ''  A  person 
"  in  possession  by  virtue  of  the  fraud  is  not, 
•*iB  the  ordinary  sense  of  the  word,  a  trustee, 
"bat  is  to  be  constituted  a  trustee  by  the 
**  decree  of  the  Court  of  Equity  founded  on 
*^the  fraud  ;  and  his  possession  in  the  mean- 
"time  is  adverse  to  the  title  of  the  person 
''who  impeaches  the  transaction  on  the 
"ground  of  fraud." 

Mr.  Peterson,  ior  the  appellant,  cited  a 
number  of  cases  decided  before  the  3  and  4 
W.  IV.,  Cap.  27,  from  English  Courts  of  Equi- 
ty, to  show  ihai,  though  time  would  not  have 
barred  a  claim  arising  from  an  express  trust, 
yet  that  constructive  trusts  were  barred  by 
long  acquiescence,  such  as  Beckford  versus 
Wade  in  the  Privy  Council,  17  Vesey  97  ; 
Bonney  wrj««  Ridgard,i  Cox  145  ;  Townsend 
vers^s  Townsend,  i  Cox  28-34 ;  and  see 
in  the  late  Sadder  Court,  Rajah  Ajoodhy 
Ram  Khan  versus  Musst.  Khenunkeree 
Dossee,  S.  D.  A.  Rep.  1859,  P-  ^5^-  He 
showed  that,  according  to  the  rules  of 
English  Law,  though  the  purchaser  of  an 
estate  at  its  full  value  taking  wiih  police 
oi  a  trust  may  be  liable  to  the  same  extent 
and  in  the  s^me  manner  as  the  person  from 
whom  he  purchased,  the  right  must  be 
pursued  within  the  period  allowed  by  the 
Stauuo  of  Limitation  (see  Lewin  on  Trusts, 

S.S7,  5^0.  573)- 
If  the  defendants  were  mere  volunteers, 

^ho  had  taken  the  property  without  the 
payment  of  any  consideration;  if  they  had 
taken  wiih  full  knowledge  of  the  existence 
of  the  mortgage  and  of  the  title  of  the  plaint- 
iffs; or  if  ihey  had  taken  it  secretly,  and  held 
it  fraudulenily  for  the  purpose  of  defeating 
the  rights  of  those  whom  they  knew  to  be 
entitled  as  mortgagors,  it  may  be  that  they 
could  only  stand  on  the  title  of  the  person 
from  whom  they  took,  and  probably  the 
plaintiffs  might  have  redeemed  as  against 
them  within  the  sixty  years  allowed  by 
Clause  15. 

There  is  one  case  in  the  late  Sudder  Court 
iS.  p.  A.  Rep.,  1852,  p.  392),  and  one  in  this 
Court  (Marshairs   Reports,    page   391),   in 

Vol.  V, 


which  suits  to  redeem  brought  against  the 
heirs  of  mortgagees  who  had  allowed  the  mort- 
gaged estates  to  be  sold  for  arrears  of  revenue, 
though  brought  wiihin  60  years  {viz.,  one 
after  an  interval  of  35  years,  and  the  other 
of  upwards  of  50  years),  were  held  to  be 
barred  by  limitation.  We  need  not  now 
consider  whether  a  mortgagee  can,  by  any 
act  or  omission  on  his  own  part,  alter  his 
position  as  regards  the  mortgagor.  The 
defendants,  as  we  have  seen,  are  not  mort- 
gagees ;  they  stand  in  the  position  of  pur- 
chasers from  the  mortgagee  for  valuable 
consideration  ;  and,  if  they  can  be  considered 
bond  fide  purchasers^  they  are  protected  by 
Section  5  of  Act  XIV.  of  1859. 

We  have  shown  that  it  must  be  taken  as 
proved  that  they  purchased  honestly. 

But  Mr.  Doyne,  referring  to  the  language 
of  Lord  Hardwicke  in  Le  Neve  versus  Le 
Neve  (see  White  and  Tudor's  Leading  Cases, 
Vol.  11.,  pp.  33,  34),  says  that  purchasing 
after  notice  of  a  prior  equitable  right  makes 
a  person  a  maid  fide  purchaser.  The  pro- 
position is  perfectly  correct,  but  is  not 
applicable  to  the  facts  of  the  present  case. 
Fraud  or  no  fraud  is  a  question  of  fact,  and, 
as  Lord  Hardwicke  says  in  the  same  case, 
"  fraud  is  the  true  ground  on  which  a  Court 
''of  Equity  is  governed  in  questions  of 
"  notice." 

Mr,    Doyne   contended  that  a  purchaser 
is    bound    to    take   all   reasonable   precau- 
tions ;  that  Gisborne  and  Co.  should  have 
looked  beyond  RussickloU's  title ;  that  they 
were  bound   to   take   notice   that   Kunhya- 
loll  was  a  member  of  a  joint  family;  that 
these  were  circumstances  which  should  have 
put  them  upon  enquir}'  whether  the  equity 
of  redemption  had  been  efEectually  surren- 
dered or  not;  that  the  defendants  had  vo- 
luntarily   shut    their    eyes,   and   could   not 
therefore  b^  treated  as  bond  fide  purchasers. 
In  construing  the  Section  in  question,  we 
must    remember   that  the  terms  "  bond  fide 
purchasers,'   "  for  valuable   consideration," 
and   "  without   notice,'*   as   applied   to  pur- 
chasers of  real  and  other  property,  are  all 
of  them  perfectly  familiar  and  well  under- 
stood  by  all  English  lawyers.     As  we  do 
not  find  the  words  "without  notice"  in  the 
Section,  we  cannot  but  suppose  that  the  omis- 
sion was  intentional ;  indeed,  we  think  that 
the  Legislature  could  never  have  contemplated 
that  honest    purchasers  should  be  deprived 
of  the  protection,  which  was  probably    not 
created   for  the  first  time   by   this     Section 
merely  by    constructive    notice,   pr     ^^otice 
of  doubtful  claims   or  equities.     If  the  de- 
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fendants  at  the  lime  of  ihe  purchase  had 
actual  knowledge  of  Ihe  existence  of  the 
alleged  ri^^hts  of  the  plaimiff ;  if  ihey  de- 
signedly abstained  from  making  enquiries 
for  the  purpose  of  avoiding  knowledge ;  if 
it  appeared  that  they  had  a  suspicion  of  the 
truth,  and  fraudulently  determined  not  to 
learn  it ;  if  there  had  l^een  any  concealment  or 
subterfuge,  any  attempt  lo  misrepresent  the 
circumstances  of  the  purchase  or  of  ihe  title, 
the  inference  would  be  that  the  purchase 
was  not  an  honest  one,  and  therefore  not  bond 
fide  within  the  meaning  of  Section  5. 

We  have  shown  that,  in  the  present  case, 
there  is  no  imputa'ion  whatever  on  the  per- 
fect good  faiih  of  the  appellani's  purchase. 

We  aie  therefore  of  opinion  ihat  tjie 
suit  is  barred  by  St  ction  5.  'J'he  decree  of 
the  Court  below  must  be  reversed  ;  but,  under 
the  circumstances,  we  think  each  party 
should  bear  his  own  costs  in  both  Courts. 

We  need  not  exprtfss  any  opinion  as  to 
whether  or  not  the  suit  of  the  plaintiffs,  as 
against  the  appellants,  who  claim  under  their 
cashier.  Kanhyaloll,  is  barred  under  Clause 
13  of  Section  1,  as  to  which  Mr.  Peterson  re- 
ferred us  to  the  case  of  Khoman  Singh  versus 
Sree  Kishen,  9  N.  W.  P.  Reports,  p.  543. 
'  Campbell,  J. — 1  concur  generally  in  the 
view  taken  by  my  learned  colleague  of  this 
case.  The  csstrntial  points  are  that  the 
plaintiffs  were  shareholders  of  the  estate  as 
found  by  the  Court  below,  auvl  were,  as  such, 
joint  mortgagors  to  Messrs.  Shaw  and 
Hawes,  who  held  in  the  name  of  Russick- 
loll;  that  the  assignment  of  the  right  of 
redemption  afterwards  executed  by  Kunhya- 
loll,  the  manager  of  the  joint  family,  was 
without  the  con- en t  of  plaintiffs,  was  pro- 
bably merely  nominal,  and,  at  any  rate,  being 
wholly  without  consideration,  was  altogether 
ineffectual  as  against  plaintiffs ;  that,  conse- 
quently, plaintiffs  would  have  been  fully 
entitled  to  redeem  as  against  Messrs.  Shaw 
and  Hawes;  but  that,  nevertheless,  Messrs. 
Gisborne  and  Co.,  being  bond  fide  pur- 
chasers within  the  meaning  of  Section  5, 
Act  XIV.  of  1859,  are  entitled  to  plead 
the  ordinary  limitation  of  12  years  from 
the  date  of  their  puichase  ;  and  that  \z  years 
(even  exclu<img  the  time  occupied  by  the 
non  suited  cases;  having  elapsed,  the  suit 
of  the  plaintiffs  must  be  unsuccessful,  and 
the  decision  of  the  Judge  must  on  that  ground 
be  reveised. 

The  position  of  the  family  as  descendants 
from  common  ancestors  bv  whom  most  of 
the  propQjty  was  acquired  —  the  ancient 
records  of  the  joint  holding  of  the  family 


(one  of  which,  at  any  rate,  is  authenticated 
by  the   Registers  still  existing  in  the  Col- 
lector's Office,  while  others  are  attested  as 
true  copies  by  fofmer  Collectors) — the  e\'i- 
dence  given  in  the  earlier  suits  to  show  a 
joint  enjoyment  of  the  profits — andi  the  ab- 
sence of  any  sufficient  evidence  of  separ-^ 
ation   (even   in   the    earliest   litigation)--all 
go  to  show  the  joint  holding  as  fourjd  by 
the     Judge,     a    fact     which    is    indirectly 
confirmed  by  the  statements  made  by  Kun- 
hyaloll  in  181 4,  by  the  appearance  of  the 
name  of  the   principal   shareholder  in  the 
mortgage  transactions  of  1828  as  a  security, 
and  by  the  conduct  of  the  shareholders,  who, 
as  early  as  the  year   1833  (\vhen  the  mort- 
gage-money was  still  owing),  fully  admitted 
their    participation    in    the    mortgage.     At 
this  distance  of  time  we  do  not  100  curiously 
test  the  strict  regularity  of  all  the  evidence  ; 
but.  taking  it  as  a  whole  on  both  sides,  I  must 
come  to  the  above  conclusion.  Messrs.  Shaw 
and  Hawes,  who  had  had  many  dealings  with 
the  family,   must   well   have  known  of  the 
existence    and    rights    of  those   whom  the 
plaintiffs  represent.      If  a  long  period  has 
elapsed  since  the  expiry  of  the  term  fixed 
for  the  mortgage,  it  is  impossible  to.  blame 
plaintiffs  for  the  delav,  since  thev  brjowghi 
no  less  than  five  successive  actions,  and  were 
again  ajid  again  defeated,  after  years  of  liii* 
gation,  by  the  incredibly  infamous  system  of 
non-suits  on  technical  points  (adjudicated,  not 
at  the  commencement,  but  at  the  close,  of 
litigations)  which  then  prevailed.     The  case 
then  comes  before   us  to  decide  between 
plaintiffs  seeking  to  redeem  their  mortgaged 
estate  on  the  one  hand,  and  Messrs.  Gisborne 
and  Co.  claiming  to  be  bond  fide  purchasen 
from  the  mortgagees  on  the  other. 

As  respects  the  circumstances  of  Messrs. 
Gisborne  and  Co.'s  purchase,  the  facts  seem 
to  be  clear.  The  sellers  gave  no  covenant 
of  title ;  they  did  not  even  specifically  sell 
the  estate  now  in  dispute ;  it  went  under  the 
general  designation  of  dependencies  of  the 
indigo  factory ;  so  far  the  purchasers 
might  be  considered  as  mere  assignees  of  the 
mortgage.  But  when  we  look  to  the  title- 
deeds  handed  over  to  them,  and  which  we 
must  suppose  them  to  have  looktd  at,  it  ap- 
pears from  those  papers  that  the  sellers  had 
asserted  their  absolute  right  to  the  estate; 
that  the  plaimiffs  had  claimed  their  shares, 
and  had  brought  actions  to  assert  tl.eir 
right ;  that  they  had  been  recently  non-suited 
(with  leave  to  sue  again);  and  that  the  sell- 
!  ers  had  then  been  recorded  as  proprietors. 
^  Messrs.  Gisborne  and  Co.  may  then  be  taken 
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to  have  boaght  a  doubtful  title  with  a  know- 
ledge that  a  claim  was  hanging  over  it — a 
lide  which  was  originally  one  of  mortgas^e. 
which  had  never  been  regularly  foreclosed, 
and  which  had  only  been  completed  by  a 
volmitaiy^   surrender    by    the    head    of    ihe 
f.«ndy  now   seeking  to    redeem.     In   faci. 
'  Messrs.  Gi^borne  were  challenged,  and  put 
on  their  defence  very  soon  after  their  pur- 
chase; and  it  may  seem  hard  on  the  plaintiffs, 
whose  delays  may  naturally    have   resulted 
from   the  exhaustion    of  successive  defeats 
on  non-suiif  that  they  should  now  be  shut 
out.    But  we  are  unable  to  consider  that; 
hard  cases  might  make  bad  law.     We  must 
put  out  of  sight  the  non-suited  litigation,  and 
must  merely  con.sider  whether  plaintiffs  were 
in  law  bound  to  bring  their  [»resent  adion 
against  Messrs.  Gisborne  and  Co.  within  12 
years.    Tnat  entirely  turns  on  the  cons- ruc- 
tion of  Section  5,  Ad  XIV.  of  1859.     Were 
Messrs.    Gisborne   and    Co.  bond  fide  pur- 
chasers ?  If  ihey  either  knew  thai  plaint  ffs 
were    the      rightful    owners,     or     wiliully 
shut    their     eyes,     they     would     not    be 
bond  fide  purchasers  from  the  mongagees. 
That  there  was  no  adual  bad  faith  or  fraud 
on  the  part  ot  Messrs.  Gisborne,  is,  I  think, 
beyond  doubt.     They  purchased  an  estate 
with  a  doubtful  title  for  what  it  was  worth  ; 
but  they  neither  knew  nor  had  the  means  of 
knowing  that  plaintiff's  claim   was  a  good 
claim.     They   had   no  knowled<,'e  of,   nor 
dealings  with,  the  plaintiff's  family  ;  they  hac^ 
been  no  party  to  the  prior  transaftions  re- 
garding the  estate.     If  ihey  made  any  en- 
quiry regarding  plaintiff's  claim,  they  would 
only  learn  that  it  was  a  doubtful  and  difh- 
cuh  case,  the  issue  of  which  must  be  very 
uncertain.     Plaintiffs  were  not  recorded  as 
proprietors,  and  the  case  was  such  that,  as 
honest  men,   defendants   might  fairly   have 
defended  an  action,  and  put  plaintiffs  to  their 
proof.     Thai  being  .so,  I  think  that,  though 
Ihey    might    not    be    bond    fide  purchasers 
without  notice,  who  could  at  once  defeat  a 
asiui  que  trust,   they   are    bond  fide    pur- 
chasers within  the  meaning  of  ihe  Law  of 
Limitation ;  that  is,  they  are  parties  who  pur- 
chased honestly  without  actual  fraud.     The 
policy  of  the  law  seems  to  be  that  doubts 
should  no:  hang  for  ever  oy  titles;  that,  i:  a 
man,  without    fraud  or  concealtneni,   pur- 
chases a  doubtful  title,  it  must  be  attacked 
Within   \2  years,  or  never.     To    make  the 
purchase  bond  fide^  a  man  must  have  reason- 
able ground  for  believing  it  to  be  a  good 
litie,  aiihough  he  may  know  that  ii  is  liable 
U)   attack.    In    this    case,    we    think    that 


Messrs.  Gisborne  &  Co.  may  have  reasonably 
believed  that  they  took  a  title  which  they 
could  as  honest  men  defend.  In  that  light, 
we  have  considered  them  bond  fide  pur- 
chasers, and  on  that  ground  I  concur  in  dis- 
mis>ing  the  suit  on  limitation,  although  I  con- 
fess thai  I  have  had  much  doubt  and  hesita- 
tion about  the  case.  I  aJso  concur  in  the 
order  that  each  party  should  bear  their  own 
costs  in  all  Courts. 


The  i^ihMay  1866. 

Present : 

The  Hon'ble  W.  S.  Seton  Karr  and  A.  G. ' 
Macpherson,  Judges, 

Possession— Complicated  facts— Previous  liti- 
gation—Dispossession in  execution  of  a  decree 
to  which  the  plaintiff  was  not  a  party. 

Case  No.  269  of  1865. 

Regular  Appeal  from  a  decisiort  passed  by 
the  Principal  Sudder  Ameen  of  Purneahy 
dated  the  Jth  June  186^. 

Baboo  Gunesh  Lall  Singh  and  others  (some 
of  ihe  Defendani>),  Appellants, 

versus 

Shaikh  Ahmedoollah  and  others  (Plaintiffs), 
and  others  (Defendants),  Respondents, 

Mr,   R,   T,  Allan  and   liaboo  Dwarkanath 
Milter  for  Appellants. 

Messrs,  R,  V.  Doyne  and  C,  Gregory  and 
Baboos  Sreenath  Do^s,  Mohesh  Chunder 
Vhftwdhry,  and  Khetternath  Bose  for 
Respondents. 

Suit  laid  at  Rupees  34*596-9-6. 

Suit  to  recover  possession  of  a  share  of  an  estate  gfrant- 
ed  by  the  defendants'  predecessors  to  the  plaintiff's 
father  as  their  ^wr^flras/  or  patron  by  way  of  remuner- 
ation for  his  inanagfement  of  some  extensive  and  im- 
l>ortant  litigAtion  which  resu'ted  in  their  favor  in  the 
Privy  Council.  The  Lower  Court's  dec  sion  in  favor  of 
the  plaintiff,  on  the  jjround  that  he  had  been  in  posses- 
sion for  more  than  1 2  vears  before  his  disposses-»ion  and 
was  unfairly  dispossessed  in  execution  of  a  decree  to 
which  he  was  no  party,  was  upheld. 

This  is  a  somewhat  complicated  case,  in 
which  it  will  be  necessary  to  refer  10  previ- 
ous litigation  regarding  the  same  property. 

The  plaintiff,  who  is  the  son  of  Shaikh 
Musiaioolla  and  the  grandson  of  Panaoolla, 
sued  the  defendants,  who  are  many,  and  the 
heirs  and  descendants  of  a  common  ancestor 
Gnureeb  Sinijh.  for  a  4  annas  share  of  Per- 
gunnah  Powakhalee,  the  share  consisting  of 
no  less  than  1 1 5  guches  or  mouzahs.  The 
plaintiff's  case  is  that  a  divigion  ^of  the 
bh^es  in  th<?  ^emifidary  took  place  in  1249, 
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and  that,  by  three  deeds  of  Wasika,  or 
Ikrarnamah,  dated  the  29th  of  Kanick  1248 
(1841),  the  14th  of  Pons  1248,  or  the  2nd 
January  1850,  and  ihe  19th  of  Pous  1257, 
his  father  became  possessed  of  the  property 
which  he  now  claims.  The  bequests  were 
made  by  the  heirs  of  Achul  Singh,  Bhao 
Singh,  and  Urjun  Singh,  all  three  sons  of 
Ghureeb  Singh,  because  the  plaintiff's  father, 
as  their  surparast,  or  patron,  had  managed 
some  extensive  and  important  litigation,  which 
resulted  in  their  favor,  in  the  Privy  Council. 
It  is  important  to  note  that  the  deeds  of 
Kartick  1258  and  Pous  1257  purport  to  be 
signed  by  Doolar  Singh  and  others,  the  heirs 
of  Achul  Singh,  while  that  of  the  14th  of 
Pous  1248  alone  bears  the  signature  of  Toolsa 
Singh.  The  two  documents  of  1258  purport 
to  have  been  executed  after  the  case  had 
been  won  in  the  Sudder  Court.  That  of 
Pous  1257  Is  a  confirmation  by  the  sons  of 
Achul  Singh,  1.  e,y  Doolar  Singh  and  others, 
after  the  result  of  the  appeal  to  England. 
Disputes,  however,  eventually  arose,  and 
the  plaintiff  was  maintained  in  possession 
under  an  Aft  IV.  award,  dated  the  31st  of 
December  1853.  Just  before  this  date,  a 
suit  was  instituted  by  Toolsa  Singh,  now 
represented  by  the  appellants,  against  the 
other  members  of  the  family,  which  turned 
on  the  due  application  of  the  Law  of  Mithila, 
that  law  having  been  declared  by  the  Privy 
Council  to  regulate  the  succession  in  this 
family;  and  by  the  decree  of  the  Sudder 
Court  in  this  suit,  dated  the  17th  of  May 
1862,  as  well  as  by  the  execution  of  the 
first  Court's  decree,  the  plaintiff,  it  is  said, 
was  prejudiced,  and  was  directed  to  birni: 
a  regular  suit  for  the  preservation  of  his 
rights,  which  he  has  accordingly  done. 

The  defendants,  appellants,  filed  a  writ- 
ten statement  denying  the  alleged  parti- 
tion amongst  the  shareholders,  iftipugning, 
though  not  distinctly  denying  as  fraudulent, 
the  alleged  bequest,  and  repudiating  any  pos- 
session on  the  part  of  the  plaintiff,  as  well 
as  his  right  in  the  property  claimed.  They 
also  urged  that  none  of  the  original  deeds 
had  been  filed,  and  that  the  same  had  not 
been  registered,  and  that  the  Revenue-author- 
ities had  refused  to  register  the  name  of 
the  plaintiff  to  the  full  extent  of  his  claim. 
The  defendant,  Jugurnath,  who  has  not 
appealed,  and  who  is  one  of  the  sons  of 
Achul  Singh,  also  filed  a  long  statement 
denying  the  plaintiff's  claim. 

The  Principal  Sudder  Ameen,  in  a  very 
lengthy^  Judgment,  has  overruled  all  the 
pleas  in  bar  urged  by  the  defendants,  sevctal 


of  which  were  obviously  frivolous,  and,  on 
the  issues  of  fact,  has  found  that  the  plaintiff 
had  a  title,  and  had  been  in  possession  of  the 
property  claimed,  up  to  the  i6th  of  September 
i860.  The  Principal  Sudder  Anieen  has 
also  found  that  a  partition  amongst  the  share- 
holders did  really  take  place  ;  and  he  care* 
fully  enumerates  the  various  documents,  pub- 
lic and  private,  on  which  he  ba^es  his 
opinion  on  the  whole  claim. 

The  appeal  is  preferred  to  us  by  certain 
of  the  defendants  who  represent  the  interests 
of  two  brothers,  Run  Singh  and  bhao  Singh  ; 
and  it  is  necessary  here  to  set  forth  the 
position  of  the  parties  under  the  family-tree  : 
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To  go  back  to  the  previous  litlg:ation, 
without  a  detailed  specification  of  which  the 
case  will  not  be  complete,  it  appears  that 
Doolar  Singh  and  aihers,  the  heirs  of  Achul 
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Singh,  sued  Ranee  Pudttiabutlfee,  who  had 
set  up  a  title  to  the  share  of  her  husband's 
brother,  Rung  I.al,  who,  as  the  family  tree 
given  above  shows,  had  died  childless.  The 
family  had  originally  been  Sudgopes,  who 
had  migtated  from  Burdwan  to  Purneah;  and 
ihe  question  for  decision  was  whether  the 
Bengal  ot  the  Mithila  Law  prevailed.  The 
Sudder  Court,  on  ihe  3rd  of  December  1839, 
decided  thai  the  succession  was  to  be  txigu- 
laied  by  the  Law  of  Miihila,  and  this  ruling 
was  endorsed  by  the  Pi  ivy  Council  in  1847 
(Moores Reports,  Volume IV., page  259).  In 
this  case,  Toolsa  Singh,  son  of  Bhao  Singh, 
the  ancestor  of  the  presetit  defendant?, 
appellants,  and  Urjun  Singh,  son  of  Run 
Singh,  had  intervened,  knd  the  case  was 
heard  and  decided  in  their  presence. 

The  result  of  this  case  was  simply  to 
declare  that  the  succession  in  the  family  was 
governed,  not  by  the  Law  of  Bengal,  but  by 
that  of  MiihiU;  but  it  led  to  ulterior  litiga- 
tion. 

A  suit  was  ne)ct  instituted  by  Gunesh  Lai 
and  others  ^g:ainst  Doolar  Singh  and  others 
for  tfro-thirds  of  the  ancestral  property. 
The  Judge  decided,  on  the  loth  of  April 
1854,  that  the  rights  and  Interests  of  the 
plaintiffs  had  been  already  decided  in  the 
previous  suit  appealed  to  the  Privy  Council, 
and  he  dismissed  the  suit. 

The  Sudder  Court,  on  the  22nd  of  Decem- 
ber 1856,  ruled  that  the  previous  su  t  mere- 
ly disposed  of  the  false  claim  of  Ranee  Pud- 
mabutee,  or  ruled  which  law  governed  the 
succession  In  the  family,  and  that  it  did  not 
settle  the  question  of  the  shares  between 
the  parties  before  them  as  the  heirs  of  Run 
and  Bhao  Singh  on  one  side,  and  of  Achul 
Singh  on  the  other. 

The  Suit  was,  therefore,  remanded  for 
trial  on  the  merits;  and  the  Judge  of  Pur- 
neah accordingly  tried  the  same,  and  held 
that  the  heirs  of  Run  and  Bhao  Singh  were 
entitled  to  two-thirds  of  the  property  left  by 
Rung  Lai,  while  the  six  sons  of  Achul  could 
only  claim  the  remaining  one-third  share. 
Ill  appeal  on  the  17th  of  May  1862,  at  the 
instance,  not  of  the  heirs  of  Achul  Singh, 
but  of  Musiatoolla,  the  plaintiff  before  us, 
^ho  had  been  made  a  pro  fdrmd  defendant 
in  the  suit,  the  Sudder  Court  decided  that 
the  Judge  had  correctly  ruled  the  succession 
to  be  ptr  stirpes,  and  not  per  capita ;  that 
the  chief  defendants  had  not  appealed,  and 
that  no  injury  could  accrue  to  Musiaioolla, 
the  appellant  before  them,  for  both  parlies 
had  been  determined  to  be  entitled  to  a  larger 
^utfe  of  the  property  than  that  which  they 


were  alleged  to  have  assigned  to  the  appel- 
lant. The  Court  say  further :  **  Moreover,  if, 
"as  alleged  by  him,  appellant  is  in  posses- 
"sion  of  4  annas  under  an  agreement  be- 
"  tween  him  and  the  plaintiff  and  defendants 
''in  the  case,  his  possession  cannot,  in  exe- 
'*  cuiion,  be  interfered  with ;  but  if  he  he  not 
'Wn  possession  of  all  that  to  which  he  con- 
**  siders  himself  entitled,  he  must  sue  the 
"different  parties  for  the  acquisition  of  his 
"  rights  under  the  deed  of  assignment  in  his 
"  favor." 

The  prayer  of  the  appellant  for  a  remand 
in  order  that  his  rights  under  the  agreement 
or  ikrarnamah  should  be  enquired  into  was 
consequently  rejected.  In  the  Lower.  Court, 
however,  on  execution,  it  appeared  that  the 
plaintiffs  had  already,  at  that  very  time, 
obtained  possession  under  their  decree,  and 
a  further  effect  was  given  to  this  by  the 
ruling  of  the  High  Court  in  the  Miscellane- 
ous Departihent  of  the  8ih  of  October  1863. 
The  Court  ruled  that  the  Principal  Sudder 
Ameen,  to  whom  Musiatoolla  had  applied 
in  order  to  protect  his  rights  while  the  case 
in  question  had  expressly  been  reserved,  was 
wrong  in  treating  him  as  a  decree-holder, 
and  the  Court  reversed  his  decision  accord- 
ingly, artd  allowed  the  appellants  to  retain 
possession  of  everything. 

Only  one  other  previous  suit  remains  to  be 
noticed  between  the  parties. 

On  the  31st  of  August  1853,  the  Judge 
of  Purneah  dismissed  a  claim  by  Musiatool- 
la for  85,704  rupees,  made  against  the 
members  of  the  family  being  the  heirs  of 
Run  Singh  and  Bhao  Singh,  including  the 
defendants  befof  e  us.  The  clai m  was  brought 
for  actual  expenses  incurred  by  the  plaintiff's 
father  in  conductinsj  legal  proceedings  for. 
the  benefit  of  the  defendants. 

In  appeal  against  the  order  of  dismissal, 
the  Sudd?r  Court  ordered  the  plaintiff  to 
be  non-suited.  This  was  on  the  30th  of 
January  1858  (page  103,  Sudder  Dewanny 
Adawlui),  and  no  fresh  suit  was  ever  brought 
to  establish  this  claim. 

Now,  on  the  result  of  this  varied  litiga- 
tion, and  on  the  evidence  laid  before  the 
Principal  Sudder  Ameen,  which  satisfied 
him  of  the  justice  of  the  plaintiff's  claim, 
Mr.  Allan,  for  the  defendants,  Gunesh  and 
others,  who  are  the  heirs  of  Run  Singh  and 
Bhao  Singh,  has  raised  a  strong  contention 
before  us,  of  which  the  main  points  are  as 
follows.  Mr.  Allan  urges  that  the  deeds  of 
Waslka  or  Ikrarnamah  are  not  proved; 
that  it  is  not  even  alleged  that  hi^cliects  ever 
signed,  or  agreed  to,  tw^  of  those  deeds; 
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and  that  there  is  no  proof  ihat  the  signature 
of  Toolsa  Singli  on  the  ihiid  deed  was  ever 
attached  with  ihis  pei son's  knowledge  or 
consent.  He  pleads  ihat  the  possession 
of  the  plaintiff  of  ihe  115  mouzahs  or 
guches  is,  at  best,  a  shadowy,  fugitive,  aiid 
uncertain  possession ;  that  only  a  few  da- 
khttaSj  showing  payments  of  Government 
revenue  on  the  part  of  the  plaintjfiF,  have 
been  produced  ;  that  there  is  nothing  to  show 
that  the  plaintiff  ever  received  any  of  the 
profits  of  the  estate  during  the  period  from 
1842  to  1850,  when  it  was  managed  by  the 
Collector,  pending  the  result  of  the  appeal 
10  England,  fir>t  through  a  surburakar, 
Mr.  Coles,  and  then  by  lease  to  Mn-  Barnes; 
that  the  alleged  deed  of  partition,  \vherel)y  the 
zemindary  \vsi<  said  10  have  been  divided  in 
1249  Mulki  (1841),  has  not  been  accounted 
for  or  produced,  and  that  no  such  p^rulion 
ever  took  place;  thai  the  posses.>ion  which 
was  conferred  on  the  plaintiff  hy  the  decision 
of  the  Deputy  Magistrate  of  Kissengunge  on 
the  31st  of  December  1853  cannot  override 
or  prevail  against  the  decree  gained  by 
Toolsa  Singh  in  May  1862,  whereby  the 
share  of  the  appellants  was  found  to  be  two- 
tiiirds  of  the  whole  e>taie;  and  that  that 
possession,  whatever  it  was  worth,  has  been, 
admittedly,  lost  by  the  effect  and  execution 
of  that  decree;  that  the  posse>sion  under  the 
award  of  Act  iV.  was  not  a  possession  derived 
from  any  tiile  shown  to  have  been  conferred 
by  his  clients ;  that  the  oral  or  other  evidence 
does  not  satisfactorily  make  out  a  case  of 
possession  for  the  period  anterior  to  the 
award  under  Act  I\'..  and  that  the  evidence 
of  Mr.  C.  Palmer  especially  is  irreconcilable 
wiih  the  defence  which  he  made  some  years 
previously  to  a  suit  in  which  rent  was 
claimed  from  him  by  this  plaintiff ;  that  the 
order  of  the  High  Court  in  October  1863  in 
the  execution  case  was  correct  aitd  proper; 
and  that  the  appellants  are  not  to  suffer  by 
any  collusion  Intween  the  plainiiff  and  the 
heirs  of  Achul  Singh,  the  existence  of  which 
either  now  or  previously,  there  is  gooii 
reason  to  sus[)ect. 

The  posiiion  of  the  plaintiff  is,  it  must 
be  admitted,  a  peculiar  nne  The  award, 
under. Act  IV.  of  l^^40,  of  the  Deputy  Magis- 
trate, of  the  31st  of  Deceinher  1653.  con- 
firmed shortly  afierwaris  by  the  Sessions 
Judge  in  appeal,  is  a  most  important  one. 
The  Deputy  Magistrate  went  at  great  and 
perhaps  unnecessary  length  into  the  rights 
and  position  of  the  various  parties,  but  he 
ended  bv  affirniit»ir  the  possession  of  the 
plaiulifi  on  what  appear  very  full  and  suiH- 


cient  grounds.  The  same  documents  were 
filed  then  as  now.  Copies  of  the  Ikrarnamahs 
and  Amulnamahs — that  is,  of  the  documents 
whereby  the  plaintiff  claimed  the  115  mou- 
zahs—were  then  put  in.  The  defendant^ 
both  the  heirs  of  Achul  Singh,  a%  well  as 
ih  se  of  Run  and  T3hao  Siii£»h.  made  at  that 
lime  a  determined  hut  ineffectual  resi^^tance 
10  the  claim  of  the  plaintiff.  Papers  relating 
to  the  actual  division-  of  tHe  sharers — dakhi- 
las,  kubooleu's  of  ryots,  and  other  proofs — 
were  all  duly  filed  by  the  plaintiff,  and  con- 
sidered by  the  Criminal  Court.*  And  there 
can  be  no  doubt  that  the  decision  of  the 
Deputy  Magistrate  was  well  considered  and 
conclusive  as  to  the  possessory  light  of  the 
plaintiff  to  4  annas  of  the  e>tate.  or  to  115 
mouz  ths  of  the  Peigunnah  of  Pow-akhalee. 

No  civil  suit  was  ever  instituted  10  set 
aside  this  decision,  ahhough  the  parties  to 
it,  now  represented  before  us.  were  hostile 
defendants,  fully  alive  to  the  claim  put 
forward  by  the  plaintiff,  and  anxious  to 
protect  and  vindicate  their  own  right?«. 

Then  the  oral  evidence  adduced  on  be- 

•  Mr.  C.   Palmer.   Shaikh  Jl?^^.  ^^   ^^«  ^f'^"^' 

Mlru"  Rohim   Buksh,  Khnja  iff    IS    noi    With(»Ut 

Mir  Mahomed.  Kccramutcu)]-  its  sig'iific.incc, 

la,  EUhee  Buksh.  ,j      y^^^     ^^^^      ^^ 

read  to  us,  and  is  that  of  the  witnesses  named 
in  the  margin.* 

The  evidence  of  these  witnesses  is  to  the 
effect  that  the  plaintiff's  father  was  in  pos- 
se.>sion  from  and  after  1249,  the  year  of 
the  partition,  to  125 1,  when  the  property 
was  managed,  first  by  a  .surburakar,  and 
then  by  farmers,  the  estate  being  ander 
attachment;  that  he  had  afterw*ards  full 
and  practical  dominion  over  the  property, 
giving  leases,  bringing  suits  for  rent,  aod 
paying  revenue  to  Government;  and  that 
the  name  of  the  plaintiff  had  been  register- 
ed in  the  Cullectoraic  to  the  extent  of  2  annas 
8  pie  share,  though  not  to  the  full  extent 
of  the  4  annas  claimed.  One  of  the  witnesses. 
Mi  run,  gave  evidence  very  much  to  the  same 
effect,  apparently  in  the  case  under  Ad  IV. 
of  1840.  Mr.  Palmer  shows  clearly  that  he 
was  the  plaintiff's  lessee,  and  it  in  no  way 
invalidates  his  evidence  that,  in  his  answer 
in  the  rent  suit  brought  by  the  plainiiff 
against  him,  he  s'ated  that  he  had  not  ob- 
tained possession,  and  was  not  liable  for  rent 
The  denial  related  merely  to  one  year's  pos- 
session, and  the  suit,  in  spite  of  the  de* 
nial,  was  decreed  against  him  in  November 
1856. 

The  oral  evidence  as  to  possession  is 
con:>iateui^   and,  considering    the  plaiuiiil'a 
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exclusion  from  ihe  share  he  claims,  this 
evidence  is  quite  as  good  as  could  be  ex- 
pected. It  is  remarkable  that  no  oral  evi- 
dence on  the  pan  of  the  appellants  has 
been  shown  to  us  by  Mr.  Allan  in  order  to 
invaiidatt  these  statements. 

Objection  has  been  made  by  Mr.  Allan 
to  the  dakhilas  for  revenue  paid  to  Go- 
vernment— not  indeed  on  the  score  of  their 
authenticity,  but  on  that  of  their  paucity. 
In  all,  they  show  that  a  sum  of  less  than 
Rs.  8,000  has  been  paid  by  the  plaintiff  to  the 
Collectorate;*and  has  there  been  acknowledg- 
ed. The  total  sum  payable  tor  the  time  of  the 
piaimifF's  practical  possession  would,  in  round 
numbers,  be  halt  a  lakh  of  rupees.  It  would 
perhaps  have  been  more  satisfactory  if 
larger  payments  of  revenue  were  shown  by 
the  plaintiff,  but  as  there  can  be  jio  doubt 
that  the  plaintiff  was  formally  put  in  pos- 
session ot  his  4-annas  share,  or  his  115 
mouzahs,  since  1853,  ^^'^  omission  does  not 
tell  much  against  him.  We  cannot  assume 
that  the  possession  so  awarded  was  never 
enjoyed  aiterwards,  or  was  a  mere  sham. 
But  there  is  truth  in  Mr.  Allan's  observa- 
tion, that  the  plaintiff  does  not  aitunlly  now 
show  that  he  shared  in  the  pioceeds  of  the 
csute  for  the  time  it  was  under  attachment. 
or  was  farmed  pending  the  appeal.  Mr. 
Allan  calls  our  attention  to  the  proceeding 
of  the  Civil  Court  of  Pumeah  drawn  up  on 
the' 3rd  of  June  1850,  at  a  time  when  the 
attachment  was  to  be  withdrawn  after 
the  result  of  the  appeal  to  the  Privy  Council. 
But  the  only  thing  that  this  document 
clearly  proves  is  that  the  services  of  the 
surburakar  were  to  be  dispensed  with.  It 
does  not  ^how  in  whose  hands  the  various 
shares  of  the  zemindary  were  replaced. 
Certainly,  it  does  not  in  the  least  prove 
that  the  plaintiff  was  then  excluded. 

Then  the  question  naturally  arises,  how 
was  the  possession  of  the  plaintiff,  formally 
affirmed  to  him  by  the  Criminal  Courts  in 
1853,  ever  lost?  We  may  observe  here 
that  no  evidence  has  been  adduced  to  us 
on  the  part  of  the  defendants  to  lead  us  10 
think  laat  the  dccu>ion  of  those  Cuuns  was 
at  all  enoncous.  while  all  the  other  evidence 
for  the  plaintiff  lends  color  to  the  beliei 
that  f»Ov'^es>ion  had  been  enjoyed  by  the 
plrfiniiff  before  that  Act  IV.  decision,  and 
that  it  was  only  confirmed  and  sanctioned 
thereby. 

Natives  of  this  count r}*,  whose  practical 
dominion  over  property  has  been  affirmed  by 
the  Criminal  Couns,  a»e  not  wont  readily  ti> 
surrender  such  possession.    The  rights  of  the 


plaintiff  were  expressly  n  served  to  him,  as  we 
have  already  seen,  in  the  civil  suit  between 
the  different  shareholders,  by  the  ruling  of  the 
Sudder  Court  of  the  17th  Way  1862,  to  the 
effect  that  "  no  injury  "  was  to'accrue  to  him 
fiom  their  decision,  and  that,  if  he  was  in 
possession  of  4  annas  under  an  agreement, 
his  possession  could  not  be  interfered  with. 
Clearly,  as  we  have  shown,  he  had  been 
confirmed  in  possession  so  far  back  as  i8s3, 
and  clearly  no  .<:pecial  suit  to  remove  h'lm 
on  a  superior  tide  had  ever  leen  brought 
by  any  one,  while  his  prayer  that  his  claims 
should  be  judi«.ially  decided  in  the  separate 
suit  between  the  shareholders  had  been 
rejected,  with  the  proviso  that  his  rights 
would  be  reserved. 

We  find  it  somewhat  difTicnlt  to  under- 
stand how,  after  this  order,  the  possession 
01  the  plaintiff  was  disturbed  in  the  execu- 
tion of  the  decree  gained  by  the  appellants 
against  Doolar  Singh  and  oihers,  the  heirs  of 
Achul  bingh.  But  that  he  was  disturbed  in 
such  execution,  there  is  not  the  slightest 
doubt.  Some  .Mre-^s  has  been  laid  by  both 
parties  on  the  order  of  the  Piincipal  Sudder 
Ameen  of  the  15th  of  September  1863,  and 
on  that  of  the  High  Court  immediately  af- 
terwards, on  the  8lh  of  October  1863.  In 
tlie  Lower  Court,  the  plaintiff  appeared 
and  complained  that  the  judgment  holders, 
sharers,  had  taken  possession,  because  some 
security  had  been  tendered ;  and  the  Princi- 
pal Sudder  Ameen  passed  an  order  that  the 
rights  of  Ahmedoolia  should  not  be  inter- 
fered with,  inasmuch  as  his  possession 
had  been  affirmed  by  the  Criminal  Courts. 
In  appeal,  this  order  was  reversed,  because 
the  Principal  Sudder  Ameen  had  treated 
Ahmedoolia  as  a  decree  holder. 

It  seems  to  us  that  the  full  facts  of  the 
case  could  scarcely  have  been  brought  to 
the  knowledge  of  the  Divisional  Bench  which 
passed  the  above  order,  and  we  are  quite 
certain  that  it  was  the  intention  of  the 
Sudder  Court,  in  May  1862,  that  the  pos- 
session of  the  plaintiff  should  not  be  inter- 
f*red  with,  and  that  the  order  of  :he  Prin- 
cipal Sudder  Ameen,  which  ascertained 
that  possession  had  been  held  up  to  that 
time  by  the  plaintiff,  and  which  woflld  not 
have  prejudiced  it,  was  substantially  correct. 
But  by  the  order  in  appeal,  founded,  as  we 
have  said,  on  an  imperteci  view  of  the  ac- 
tual position  of  the  various  parties,  the 
plaintiff,  instead  of  being  kept  in  the  posi-  * 
lion  of  the  holder  of  a  possessor v  award, 
which  could  only  be  disturbed  by*a  Civil 
suit  and  by  a  superior  title,  has  been  sum* 
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piarily  ejected,  and  has  been  placed  in  the 
position  which  should  really  have  been  that 
0^  his  ^.ntagonist.  In  fact,  he  was  unjustly 
displaced,  without  any  consideration  for  his 
long  practical  possession. 

We  think  that  great  stress  has  deservedly 
been  placed  by  Mr.  Doyne  on  the  proceed- 
ings under  Act  IV.,  and  on  those  in  execu- 
tion of  the  separate  decree,  by  which  the 
plaintiff's  position  ought  to  have  been  left 
intact. 

What,  then,  is  there  to  prevent  the 
plaintiff  from  recovering  that  position  which 
the  Criminal  Courts  bad  given  him,  and 
which  the  highest*  Court  of  the  country, 
sitting  in  regular  appeal,  had  never  taken 
away  ? 

Mr.  All^n  argues  persistently  that  the 
plaintif?  has  shown  no  title  from  the  ap- 
pellants, and  has  not  produced  any  original 
title  deeds,  and  that  he  must  pro\'e  his  con- 
tract wiih  the  appellants,  or  his  title  under 
them,  before  he  can  be  permitted  to  recover, 
seeing  that  he  is  de  facto  out  of  possession. 

We  think  it  out  of  the  question,  at  this 
stage  of  the  complex  and  varied  litigation 
that  has  taken  place,  to  expect  that  either 
the  partition  of  1249  or  the  Wasikas  or 
Ikraruamahs  of  1248,  could  be  satisfactorily 
enquired  into  and  proved.  It  would  be 
unreasonable  to  expect  that  the  plaintiff 
could  produce  the  originqil  deed  of  partition, 
which  in  all  probability  was  restored  to 
some  one  of  the  Hindoo  sharers  in  the 
'    property. 

But  it  is  quite  clear  that  an  original 
deed  of  partition  of  some  kind  was  filed  in 
the  Collectorate  so  far  back  as  1840  or 
1248,  and  that,  from  the  original  and  the 
papers  so  filed,  are  derived  the  copies  of 
some  of  the  papers  which  have  been  filed  in 
the  Courts  ia  1853  and  in  1863.  A  good 
deal  has  been  sard  on  another  document  to 
which  we  have  not  yet  adverted,  which 
is  the  petition  presented  by  Amzad  AH  in 
1 84 1,  30th  of  January,  to  the  Collectorate. 
This  petition  is  a  copy  of  the  original ;  but 
no  objection  was  taken  to  it  in  the  Losver 
Court,  and  we  are  therefore  warranted  in 
accepting  it,  showing  what  was  the  state- 
ment oi  the  facts  actually  made  at  the  time 
to  which  it  relates.  This  petition  was 
avowedly  presented  on  behalf  of  Toolsa 
Singh.  It  mentions  the  partition  of  the 
shareholders,  and  the  gift  of  4  annas  of  the 
^  zemindary  to  Musintoollah  for  his  trouble 
and  pains  as  surparasi ;  and  it  sets  to  right 
a  mistake  inadvertently  made  in  a  previous 
petition  as  to  the  shares    of    the    p^rti^s, 


whereby  the  heirs  of  Achul  Singh  would 
have  got  12  annas,  or  4  annas  more  than 
what  the  zemindary  itself  contained. 

It  would  be  impossible,  at  this  distaooe 
of  time,  to  ascertain  whether  the  above 
petition  was  or  was  not  presented  0^  behalf 
of  Tuolsa  Singh.  AH  we  cap  say  is  that  the 
petition  itself  was  never  objected  to  at  *ny 
time,  and  that,  so  far  back  as  1S53,  the 
appellants  were  perfectly  wetl  aware  thai^ 
such  a  statement  was  put  forA'ard  by  the 
father ^of  ihe  plaintiff  as  his  claipi  to  hold 
the  4  annas  of  the  pergunnah,  and  i^ai 
possession  on  the  ground  of  such  claim  and 
title  was  formally  recognised  by  the  Crimi- 
nal Courts. 

The  deed  of  1258,  14th  of  Pous,  being 
the  second  of  these  deeds,  does,  we  observe, 
bear  a  s^al  and  the  signatures  of  Toolsa 
Singh,  and  of  the  grandsons  of  Run  Singh. 
We  hold  that  it  would  be  hopeless  to  ex> 
pect  th^t  such  a  transaction  could  be  inves- 
tigated now,  a  quarter  of  a  century  after  its 
execution,  when  the  parlies  are  and  have 
long  been  in  open  hostility  to  each  other,  and 
when  Toolsa  Singh  is  dead. 

But  in  such  a  case  as  this,  we  have  to 
look  at  the  probabilities  of  any  such  bequeat 
as  that  which  forms  the  basis  of  the  plaunt- 
i£f's  title.  That  the  father  of  the  plaintiff 
did  exert  himself  in  the  cause  of  the  family, 
and  that,  through  his  timely  aid  and  advo- 
cacy, the  suit  by  which  the  family  were  large 
gainers  was  finally  carried  to  a  triunaphant 
result  against  Ranee  Pudmabuttee,  is  un- 
deniable. It  is,  of  course,  pos^^J^  that  the 
aid  of  the  plaintiff  was  secured,  and  that 
reward  was  promised  to  him  on  tli^  p^n  d 
the  heirs  of  Achul  Singh  alone,  and  not  by 
the  heirs  and  desceodapts  of  Bhao  Singh 
and  Run  Singh.  It  is  possible,  we  say, 
(o  conceive  a  st^te  of  things  in  whick.  the 
Ikrarnamahs  of  the  sons  of  Achul  Singh,  both 
that  executed  in  1248,  before  the  result  of  the 
appea,!  to  the  Privy  Council,  s^nd  th^t  exe- 
cuted afterwards,  in  1957,  should  be  geau* 
ine,  and  that  the  deed  intermediately  exe- 
cuted by  Toolsa  Sing  in  Posh  1248  should 
be  false,  or  at  least  should  have  been  dmwn 
up  without  the  consent  of  all  the  parties. 
And  such  an  hypothesis  might  receive  some 
additional  confirmation  from  the  conduct  of 
I'oolsa  Sing,  who  certainly  afterwards  re- 
fused to.  consent  to  the  registration  of  the 
plaintiff's  name  in  the  Collectorate  as  the 
entire  4-annas  shareholder. 

But,  looking  to  the  conduct  of  all  parties 
throughout,  and  to  the  legitin^ate  iMid  rea- 
sp^^bje  iofer^pes  t^,  be;  drawn  froia  such 
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conduct,  we  think  the  version  of  the  plaint- 
jfiF  far  the  more  probable.  It  is  likely  that 
the  father  of  the  plaintiff,  when  he  took  on 
himself  expense  and  trouble  for  the  family, 
would  demand  and  insist  on  a  guarantee  for 
his  remuneration  from  all  the  members  of 
that  family.  It  is  not  very  unlikely  that 
'Toolsa  Sing  in  1258  would  refuse  to  guaran- 
tee such  remuneration  on  what  was  then  an 
uncertain  contingency,  or  at  best  a  hopeful 
speculation.  And  it  is  quite  within  our 
knowledge  and  experience  of  the  native 
character  th^,  when  the  suit  was  won,  and 
the  time  came  for  the  remuneration  of  the 
person  to  whose  efforts  success  was  due. 
some  of  the  parties  should  begin  to  repent 
of  their  bargain,  should  refuse  registration, 
and  should  throw  obstacles  in  the  plaintiff's 
way.  It  is,  moreover,  highly  improbable 
that,  if  the  appellants  could  have  resisted 
his  claim,  and  have  challenged  his  possession 
with  any  hope  of  success,  they  should  have 
abstained  from  doing  so  for  a  period  of  more 
than  ten  years  after  the  plaintiff  had  been 
placed  in  formal  possession  of  what,  by  their 
own  account,  then  as  now,  they  had  never 
conceded  to  him. 

We  do'  not  attach  any  weight  to  the  con- 
tention of  Mr.  Allan,  raised  more  by  way 
of  insinuation  than  by  way  of  argument, 
that  this  is  an  attempt  on  the  part  of  the 
plaintiflF  and  Doolar  Singh  to  throw  off  the 
liability  from  the  latter,  and  to  impose  it  on 
the  appellants.  The  agreement  with  the 
plamtiff s  father  was  that  he  should  get  one- 
fourth  of  the  whole  zemindary  which  the 
sharers  had  obtained  by  a  decree  in  the 
Sadder  Court,  and  which  they  hoped  to 
retain  in  appeal  to  the  Privy  Council.  It 
does  not  appear  either  possible  or  probable 
that,  at  this  distance  of  time,  the  plaintiff 
would  ever  stir  in  the  matter  again  in  order 
to  alter  this  state  of  things,  or  to  vary  the 
liability  of  the  different  shareholders ;  or, 
even  if  he  should  fail  in  the  present  appeal, 
that  he  could  look  to  Doolar  Singh  to  reim- 
burse him  for  what  he  might  lose  by  the 
recusancy  of  the  appellants.  The  very  na- 
ture of  the  agreement  itself,  as  well  as  the 
length  of  time  that  has  elapsed,  put  an  end 
to  this  supposition. 

The  plaintiff  has  been  quite  consistent 
throughout,  and  his  conduct  in  resolutely 
demanding  a  trial  of  his  title  in  the  suit 
beiwcen  the  shareholders  decreed  in  1862, 
although  his  request  could  not  be  acceded 
to,  is  certainly  not  calculated  to  throw  sus- 
picion on  his  cause.  On  the  other  hand, 
the  appellants   may   bo   supposed   anxious, 
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when  they  had  gained  their  suit  against  the 
other  Hindoo  shareholders,  to  conclude  the 
claims  of  the  Mahomedan  plaintiff,  by  rapidly 
and  dexterously  taking  out  a  full  execution 
of  their  decree. 

The  conclusion,  then,  to  which  we  have 
arrived  in  this  long  contest  is  that  the 
plaintiff,  having  once  been  formally  put  in 
possession  of  115  villages  or  mouzahs,  ought 
never  to  have  been  dispossessed,  and  that  it 
was  not  the  intention  of  the  Sudder  Court, 
in  May  1862,  that  he  ever  should  be  dis- 
possessed, if  in  possession,  as  he  unquestion- 
ably was ;  that  his  possession  is  shown  by 
independent  and  trustworthy  evidence,  oral 
and  documentary,  apart  from  the  award 
under  Act  IV.  of  1840,  and  is  shown  to 
have  existed  previous  to  the  same ;  that  the 
conduct  of  the  parties  throughout,  and  the 
reasonable  probabilities  of  the  case,  give  a 
strong  support  to,  and  confirmation  of,  his 
title,  even  though  the  execution  of  the  title- 
deeds  themselves  have  not  been  enquired 
into  and  proved ;  that  the  deeds  themselves 
have  long  been  propounded  in  Courts,  and 
have  been  judicially  acted  on;  ihat  it  is  im- 
possible to  separate  the  acts  of  possession 
done  in  virtue  of  the  shares  of  Achul  Singh 
from  those  done  in  virtue  of  the  share  of  the 
appellants ;  and  thit  the  Lower  Court  is  quite 
correct  when  it  finds  that  the  plaintiff  had 
been  in  possession  for  more  than  1 2  years 
previous  to  the  date  of  dispossession  in  1267 
Mulki,  or  i860. 

In  this  view,  we  have  no  hesitation  in  affirm- 
ing the  judgment  of  the  Lower  Court,  and  in 
dismissing  the  appeal  with  costs. 


•  The  15th  May  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell 

Judges. 

Evidence— Admission  of  former  owner  of 

property. 

Case  No.  3301  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Moons hee  Anwar  Aii,  Principal  Sud- 
der Ameen  of  Tipper  ah,  dated  the  30th 
August  rS6jj,  reversing  a  decision  passed 
by  Moonshee  AhdooJ  Khuliq.^Moonsiff  of 
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that   District,    dated   the   jist    January 

Khenum    Kuree    Chowdhrain    and    others 
(Plaintiffs),  Appellants, 

versus 

Gour  Chunder  Mojoomdar  and  others  (De- 
fendants), Respondents, 

Bahoos  Chunder  Mad  hub  Ghose  and  Sree- 
nath  Banerjee  for  Appellants. 

Bahoos  Motee  Lai  Mookerjee,  Beneenath 
Bosey  and  Chunder  Kalee  Ghose  for  Re- 
spondents. 

Afdmissions  subsequently  made  by  a  debtor,  whose 
property  has  been  sold,  are  not  evidence  a^^ainst  the 
purchaser  of  the  property. 

This  is  a  special  appeal  by  the  plaintiff 
from  the  decision  of  Moonshee  Anwar  Ali, 
the  Principal  Sudder  Ameen  of  Tipperah. 
The  defendant  comes  before  us  by  way  of 
cross-appeal.  The  defendant  in  this  suit, 
having  been  dispossessed,  unlawfully  and 
otherwise  than  in  due  course  of  law,  by  the 
plaintiff,  of  the  property  now  in  dispute,  ob- 
tained a  decree,  and  was  summarily  restored 
to  possession  under  Section  15,  Act  XIV.  of 
1859. 

Theplaintiff  then  sued  toobtainadeclaralion 
of  his  right,  alleging  that  the  piece  of  land  in 
dispute  was  included  in  two  dro(>ns  of  land 
purchased  under  a  deed  of  private  sale  from 
one  Bun  Kishore  by  Roy  Wooma  Kant  Sein, 
the  ancestor  of  the  plaintiff.  The  Moonsiif, 
Moonshee  Abdool  Khuliq,  in  a  clear  and  sen- 
sible judgment,  pronounces  that,  though  the 
plaintiff  had  produced  the  deed  of  sale,  and 
had  examined  several  witnesses,  and  the 
Civil  Court  Ameen  had  submitted  a  report, 
yet  the  plaintiff  and  his  predecessors  could  not 
produce  any  sufficient  documentary  proof  of 
their  possession  as  purchasers ;  that  the 
Civil  Court  Ameen's  investigation  was  defect- 
ive ;  that,  on  looking  at  the  language  of  the 
kobalah  produced  by  the  plaintiff,  it  would 
appear  that  Wooma  Kant  purchased  two 
jmnasout  of  ten  annas  in  lalook  1^5,  while 


the  claim  of  the  plaintiff  is  to  two  annas 
out  of  a  nine-annas  share.  He  says  that, 
under  these  circumstances,  the  plaintiff  is 
not  entitled  to  a  decree,  without  strict  proof 
of  the  kobalah.  He  then  goes  into  the 
defendant's  case,  and  finds  that,  b^the  deed 
of  sale,  the  mutation-proceedings,  and  oth^ 
documents  filed  by  the  defendant,  Gonr' 
Chunder,  and  the  depositions  of  witnesses 
examined  before  the  Court  and  before  the 
Ameen,  it  is  proved  that  the  disputed  land 
appertains  to  that  purchased  at  the  sale  ift 
execution  of  a  decree  by  the  defendant,  and 
is  in  his  possession ;  and  accordingly  he 
dismissed  the  suit. 

The  plaintiff  appealed  to  the  Principal 
Sudder  Ameen,  who  reversed  the  Moonsiff's 
decision,  and  declared  the  plaintiff  entitled 
to  a  nine-annas  share  in  the  property  claim- 
ed, and  gave  him  a  decree  for  3  gundahs  ^ 
cowries  of  land  appertaining  to  the  nine- 
annas  share,  as  per  boundaries  given  in  the 
plaint.  The  Principal  Sudder  Ameen *s  de- 
cision from  beginning  to  end  is  most  extra- 
ordinary. 

The  plaintiffs  appeal  on  the  ground  that 
they  are  entitled  to  the  whole,  and  not  merely 
a  nine-annas  share  of  the  land  claimed. 
The  Principal  Sudder  Ameen  raised  an 
issue  whether  the  entire  16  annas  of  tbeta- 
look  was  in  the  joint  possession  of  all  the 
shareholders,  and  decided  it  in  the  affirma- 
tive. This,  as  was  admitted  before  us  by 
the  vakeels  on  both  sides,  was  entirely  con- 
trar)'  to  the  allegations  of  the  plaintiff  and 
the  defendant,  who  each  admitted  that  wbai 
was  called  the  9-annas  share  held  by  Ban 
Kishore  was  a  distinct  estate  which  had  been 
divided,  and  is  now  held  separate  from  tbe 
seven-annas  share,  with  which  we  have  no- 
thing to  do. 

The  defendants,  on  cross-appeal,  object 
that  the  purchase  by  the  plaintiff  of  the  two 
droons  of  land  is  not  proved.  The  Prin- 
cipal Sudder  Ameen  finds  the  purchase 
proved,  because  it  was  admitted  by  Ban 
Kishore. 

Now,  the  plaintiff  claims  as  purchaser  at 
a  sale  in  execution  of  a  decree  against  Bun 
Kishore  in  the  year  1858.  The  admission 
of  Bun  Kishore  appears  to  have  been  made 
in  a  proceeding  before  the  Moonsiff  of 
Dighee,  whose  decision  bears  date  the  24* 
of  August  1859.  It, is  a  common  and  ▼c^* 
known  principle  of  the  Law  of  Evidence  that 
the  admissions  of  a  former  owner  of  property, 
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made  after  he  has  ceased  to  have  any  interest, 
are  not  evidence  against  the  party  in  posses- 
sion. No  case  can  illustrate  the  good  sense 
of  snch  a  rule  more  forcibly  than  the  present. 
The  properly  of  Bun  Kishore  had  been  sold 
in  execution  of  a  decree  against  him.  It 
^  would  be  a  monstrous  thing  in  any  case  to 
'  bold  that  the  purchaser  should  be  prejudiced 
by  admissions  subsequently  made  by  the 
debtor  whose  property  has  been  sold. 

We  have  in  this  case  not  the  mere  fact 
that  it  is  onh*  too  probable  that  the  debtor 
would  be  willing  to  collude  with  others  to 
defeat  the  purchaser,  but  the  actual  finding 
of  the  MoonsifF  that  such  was  the  case,  in 
the  very  proceeding  in  which  the  admission 
to  which  the  Principal  Sudder  Ameen  ap- 
parently refers  was  made. 

That,  under  such  circumstances,  any  judi- 
cial officer  should  have  relied  on  that  ad- 
mission, is  indeed  strange. 

We  called  on  the  respondent's  vakeel  to 
point  to  any  proof  of  the  execution  of  the 
kobalah.  He  read,  as  the  strongest  instance 
he  could  adduce,  the  evidence  of  Ram  Jeebun 
Dey,  who  says  that  8  or  9  years  ago  "  Woo- 
ma  Rant  Sein  purchased  the  two  droons,  of 
which  the  land  in  dispute  is  a  part,''  and 
has  since  been  in  possession. 

This  is  really  no  evidence  at  all.  So  far  as 
it  is  an  attempt  to  prove  the  deed  of  sale,  it 
is  mere  parol  evidence  of  the  contents  of  a 
written  document,  which  is  in  itself  legally 
inadmissible.  He  was  not  asked  if  he  knew 
the  signature  of  the  vendor,  or  whether  he 
was  present  when  the  deed  was  written. 
In  fact,  it  is  an  attempt  to  ignore  the  deed. 
He  does  not  prove  that  he  was  present  at 
the  negotiation  for  the  sale,  heard  the  bar- 
gain struck,  or  saw  the  money  paid.  His 
evidence  is  a  mere  vague  statement,  inad- 
missible in  point  of  law,  which  he  may  or 
may  not  have  known  to  be  false  and  utterly 
worthless  in  itself. 

We  may  stop  here  and  say  at  once  that 
the  decision  of  the  Principal  Sudder  Ameen 
roust  be  reversed.  After  the  decision 
against  him  in  the  former  suit,  the  plaintiff 
bad  the  fullest  warning  that  he  must  on 
this  occasion  prove  his  title  as  purchaser, 
and  that  he  could  not  rely  on  any  mere  evi- 
(Icnce  of  possession.  As  he  has  wholly  failed 
to  do  so.  the  decision  of  the  Lower  Court 
Blast  be  reversed,  and  the  suit  must  be 
dismissed  with  full  costs  in  all  the  Coarts  and 
Hitcresf. 


The  1 6th  May  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

Suit  to  recover  possession — Lakheraj. 

Case  No.  428  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Gya^  dated 
the  loth  January  1666,  reversing  a  deci- 
sion passed  by  the  Sudder  Ameen  of  that 
District,  dated  the  i^th  June  186^, 

Boodha  Mudha  and  others  (Plaintiffs), 
Appellants^ 

versus 

Shaikh  Khyrat  Ali  and  others  (Defendants), 

Respondents. 

Baboo  Nil  Madhub  Sein  for  Appellants. 

Moonshee  Ameer  Ali  and   Baboo  Romanath 
Bose  for  Respondents. 

In  a  suit  to  recover  possession  on  the  allegation  that 
the  plaintiff,  having  been  in  possession,  was  suddenly 
and  recently  ejected,  the  sole  question  for  decision  is 
the  right  to  possession  apart  from  any  question  of  the 
validity  or  otherwise  of  the  lakheraj  title  under  which 
the  plaintiff  claims. 

The  Lower  Appellate  Court  has  erred  in 
considering,  as  it  evidently  did,  that  the 
plaintiff  could  not  succeed  unless  he  proved 
his  lakheraj  title.  The  question  of  lakhe- 
raj or  no  lakheraj  is  in  no  way  in  issue  in 
this  suit.  The  plaintiff  alleges  that,  having 
been  many  years  in  possession,  he  was  sud- 
denly and^wrongfully  recently  turned  out  of 
possession.  All  that  he  has  to  prove  is  that 
he  was  in  possession,  and  had  some  right  (of 
what  kind  soever)  to  be  in  possession,  at  the 
time  he  was  turned  out.  A  separate  suit 
may,  if  necessary,  be  brought  hereafter  to 
determine  the  validity  or  otherwise  of  the 
lakheraj  title  which  the  plaintiff  sets  up. 
In.  the  meantime,  the  case  must  be  tried  oa 
the  mere  point  of  right  to  possession,  quite 
apart  from  any  question  of  valid  or  invalid 
lakheraj.  In  so  deciding,  we  follow  the 
rule  laid  down  in  two  cases  reported  in  I. 
Weekly  Reporter  iii,  and  Weekly  Reporter 
(Full  Bench  Cases)  174. 

The  case  is  remanded  for  trial  with  refer- 
ence to  the  above  remarks.  *        * 
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The  1 6th  May  1866. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  B.  Kemp, 

Judges. 

Appeal  (from  decision  dismissing  suit  for 
default) — Remand. 

Case  No.  1300  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Principal  Sudder  Ameen  of 
East  Burdwan,  dated  the  2ph  February 
186^,  reversing  a  decision  passed  by  the 
Moonsiff  of  that  District,  dated  the  26th 
November  186 j. 

Kedarnath  Bhutlacharjee  and  others 
(Defendants),  Appellants, 

versus 

Kirpa  Ram  Bhuttacharjee  and  others 
(Plaintiffs),  Respondents. 

Baboo  Rajendurnath  Bose  for  Appellants. 

Baboos  Bhugobutty  Churn  Ghose  and 
Anuntram  Ghose  for  Respondents. 

•  An  appeal  lies  from  a  decision  dismissing^  a  suit 
for  default  under  Section  170,  Act  VIII,  of  1S59;  and 
it  is  in  the  discretion  of  the  Lower  Appellate  Court 
to  remit  the  case  to  the  Court  of  first  instance  to  con- 
sider the  other  evidence  in  the  case. 

The  Lower  Appellate  Court  has  remanded 
this  case,  which  was  dismissed  by  the  Court 
of  first  instance  under  the  provisions  of  Sec- 
tion 170,  Act  Vlil.  of  1859. 

The  plaintiff  has  been  ordered  to  attend 
and  give  evidence;  he  defauhed,  and  his 
case  was  dismissed  under  Section  170. 

Such  a  judgment  is  not  final,  and  an  appeal 
will  lie.  It  is  further  in  the  discretion  of 
the  Lower  Appellate  Court  to  remit  the 
case  to  the  Court  of  first  instance  to  consider 
the  other  evidence  in  the  case. 

The  case  No.  1474  of  1861,  dated  23rd 
June  1863  (Marshall,  page  568),  is  in 
point. 

Appeal  dismissed  with  costs  and  in- 
terest. *       « 


The  1 6th  May  1866. 
Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

•■ 

Judges. 

Pre-emption  (in  Tipperah) — Right  of— by  a    . 
Mahomedan  as  against  a  Hindoo  purdiaser. 

Case  No.  3320  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Tipperah,  dated  the^ 26th  August 
J  86 J,  reversing  a  decision  passed  by  the 
Principal  Sudder  Ameen  of  that  District, 
dated  the  20th  January  186^, 

Dewan  Munwar  Ali  (Plaintiff),  Appellant, 

versus 

Syud  Azhurooddeen  Mahomed  and  another 
(Defendants),  Respondents, 

Messrs.  R.  T.  Allan  and  J.  S.  Rochfort 
and  Baboo  Romesh  Chunder  Mitier  for 
Appellant. 

Baboos  Kishen  Kissore  Ghoie  and  Unoo- 
cool  Chunder  Mookerjee  for  Respondents. 

The  right  of  pre-emption  by  a  Mahcmedan  as  agaiost 
a  Hindoo  purchaser  can  only  be  enforced  in  Tipperah 
after  proof  of  the  right  or  custom  of  pre-emption  ex- 
isting peneraliy  in  that  part  of  th#  country  in  cases 
in  which  Mahomedans  are  not,  or  only  partially,  con* 
cerned. 

Plaintiff  in  this  case  sued  to  enforce  the 
right  of  pre-emption  and  to  obtain  possession 
of  8- annas  share  of  a  Kharija  talook  which 
had  been  sold  by  his  co-partner,  Syud  Azhur, 
to  Raj  Kishen  Roy.  He  alleges  that  he 
made  the  necessary  processes  immediately 
on  hearing  of  the  sale,  and  therefore  is  en- 
titled to  what  he  asked  for. 

The  defendant,  Raj  Kisto,  pleads  that 
plaintiff,  on  the  death  of  his  wife  Luieefa,  set 
up  a  fraudulent  will  in  favor  of  her  step-son 
Masood,  with  a  view  of  defeating  the  right  of 
his  vendor  Syud  Azhur;  thatthis  will  has  been 
set  aside  at  his  instance ;  but,  as  it  has  been 
supported  by  the  plaintiff,  the  plaintiff  cannot 
enforce  his  present  right,  when  he  has  not 
acquired  the  right  to  his  wife's  property 
under  Mahomedan  Law,  which  must  form 
the  basis  of  his  present  claim,  and  conse- 
quently hij  suit  should  be  dismissed;  thai 
the  right  of  pre-emption  cannot  be  enforced 
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against  him,  a  Hindoo  in  Bengal ;  and  (hat, 
even  if  it  could,  he  has  not  fully  performed 
the  forms  required  by  Mahomedan  Law. 

The  first  Court  gave  plaintiff  a  decree. 
The  Judge,  on  appeal,  was  of  opinion  that, 
as,  wheif  the  suit  was  instituted,  Masood  was 
,  in  possession  under  the  will,  and  as,  since 
this  suit  was  instituted,  the  plaintiff,  who 
was  not  in  possession  of  the  8  annas,  has 
not  sued  to  set  aside  the  will  as  far  as  re- 
gards his  8  annas,  he  cannot  take  advantage 
of  the  decree  in  the  suit,  in  which  the  de-^ 
fendant  Raj'Kishen  was  plaintiff,  by  which 
the  will  was  set  aside  as  far  as  regards  Syud 
Azhur's  8  annas,  but  must  sue  separately 
to  get  rid  of  the  will,  as  regards  his  8  annas, 
before  he  can  maintain  his  present  adion. 
The  Judge,  therefore,  dismissed  the  plaintiff's 
suit  on  this  ground  alone. 

Plaintiff  now  appeals  specially,  urging  that, 
as  the  will  has  been  set  aside  in  ioto,  and  as 
he  is,  under  Mahomedan  Law,  clearly  entitled 
with  defendant's  vendor,  Azhur,  to  half  his 
wife's  property,  and  as  no  one  opposes  his  title 
under  that  law,  or  even  under  the  will, 
it  is  quite  competent  to  him  to  institute 
the  present  suit,  and  to  enforce  his  claim  in 
iL 

We  think  that  the  will  having  been  set 
aside,  it  is  quite  competent  to  plaintiff,  whose 
title  is  admittedly  good  under  Mahomedan 
Law  and  unopposed,  at  once  to  proceed  to 
enforce  his  right  in  this  suit.  But  his  right 
as  against  the  defendant,  a  Hindoo  pur- 
chaser, can  onfy  be  enforced  after  proof  of 
the  right  or  custom  of  pre-emption  existing 
generally  in  cases  in  which  Mahomedans  are 
not,  or  only  partially,  concerned  in  the  Zillah 
of  Tipperah,  as  laid  down  by  this  Court  in 
the  case  *  of  Fukeer  Kowal  versus  Imam 
Buksh  ;  and  this  point  has  not  been  enquired 
into. 

We  therefore  remit  the  case  to  the  Judge, 
with  directions  that  he  will  enquire  into  ttie 
point  above  noted.  If  the  right  does  not 
exist  by  custom,  plaintiff's  suit  must  fall ; 
if  it  exist,  the  Judge  will  enquire,  according 
lo  ihe  same  custom,  whether,  for  the  exercise 
of  the  right,  the  forms  prescribed  by  Maho- 
medan Law  must  be  gone  into,  and  if  any  or 
what  modification  of  them  has  been  sanc- 
tioned;  and  he  will  then  find  whether  the 
acis  proved  in  evidence  satisfy  the  require- 
ments of  the  custom  which  he  may  find  to 
exist  in  the  part  of  the  country  in  which 
the  property  is  situated. 

*  Sevestre's  Reports,  Volttme  VIIU,  page  159* 


The  1 7th  May  1 866. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  J.  B.  Phear, 

Judges, 

Remand  hy  Privy  Council— What  ought  to 
be  forwarded  to  Zillah  as  judgment — Nature 
of  Accounts  required  from  mortgagee. 

Case  No.  9  of  1866. 

Regular  Appeal  from  a  decision  *  passed  by 
ihe  Judge  of  Chitiagongy  dated  the  ^h 
December  186^, 

Goluck  Chunder  Dutt  and  others  (Defend- 
ants), Appellants^ 

versus 

Mohun  Loll  Sookul  and  others  (Plaintiffs), 

Respondents, 

Mr.  A.  T,  T,  Peterson  and  Baboos  Dwar^ 
kanath  Mitter  and  Sreenath  Banerjee  for 
Appellants. 

Messrs,  R,  V,  Doyne  and  R,  E,  Iwidale  for 

Respondents. 

When  the  Privy  Council  remits  a  case  to  this  country, 
with  directions  that  the  Zillah  Court  may  arrive  at 
certain  results  by  certain  enquiries,  the  objects  and  rea- 
sons of  those  enquiries,  as  set  forth  in  the  judgment  of 
the  Privy  Council,  are  part  of  the  judicial  record,  and 
may  be  forwarded  to  the  Zillah  Court  with  the  decree 
of  the  Privy  Council. 

In  a  suit  for  possession  of  mortgaged  lands  on  the 
allegation  of  satisfaction  of  mortgage  from  the  usufruct, 
the  mortgagee  is  bound  to  furnish  an  account  of  the 
bond  fide  proceeds  of  the  estate  while  in  his  possession. 
Toujees,  mehal  melanee  papers,  jaidads,  and  jumma 
wasil  bakee  papers,  are  not  ^^r^r  such  an  account  with* 
in  the  meaning  of  Section  3,  Regulation  I.,  179:^,  but  may 
corroborate  such  account. 

It  will  be  necessary,  in  giving  judgment 
in  this  case,  to  refer,  more  or  less,  to  the  pre- 
vious decisions  by  Courts  of  first  instance, 
and  by  Appellate  Courts,  and  by  H.  M.'s 
Privy  Council. 

The  following  is  the  extent  and  duration 
of  the  litigation  : — 

The  case  was  instituted  in  1852,  and  was 
decided  by  the  Principal  Sudder  Ameen, 
Moulvee  Abdool  Futteh,  on  the  5th  February 
1855,;  then  in  appeal  by  the  Zillah  Judge 
on  the  21st  April  1855;  then  on  remand 
by  the  Principal  Sudder  Ameen,  Moulvee 
Ashruf  Ali,  on  the  31st  December  1855  ;  then 
by  the  Zillah  Judge  in  appeal  again  on  the 
9th  December   1857;  then  by  the  Sudder 
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Dewanny  Adawlut  on  the  14th  February 
1859;  then  by  H.  M.'s  Privy  Council  on  the 
8th  December  1863;  then  by  the  Zillah 
Judge  again  on  the  28th  December  1864; 
then  by  the  High  Court  in  appeal  on  31st 
May  1865 ;  and  then  again  by  the  Zillah 
Judge  on  the  4  th  December  1865,  from  whose 
decision  this  appeal  is  now  before  us. 

As  two  points,  however,  now  alone  call 
for  our  decision,  and  as  we  have  sufficiently 
indicated  where  all  particulars  of  the  case 
may  be  found,  we  shall  not  advert  to  any 
other  matters  than  so  far  as  may  be  absolute- 
ly necessar)'  for  their  decision. 

These  two  points  are — 

I.  Whether  the  order  of  the  Court  of 
30th  May  1865,  passed  by  Mr.  Justice  Bayley 
and  Mr.  Justice  Phear,  was  not  erroneous, 
inasmuch  as  only  the  decretal  order  of  Her 
Majesty  should  have  been  transmitted  to  the 
Zillah  Court,  and  the  judicial  reasons  in  the 
judgment  should  not  have  been  communi- 
cated to  the  Zillah  Court,  or  the  Judge 
desired  to  carry  out  the  views  expressed 
therein,  viz.,  that  notice  should  be  served  on 
the  decree-holder. 

II.  Whether  the  appellant  had  not  proved, 
by  his  evidence  generally,  and  especially  by 
his  toujee  of  12th  Bysack  1190,  that  the 
rates  of  collections  decided  by  the  Judge  in 
the  Zillah  Court  to  be  those  upon  which  the 
accounts  are  to  be  based,  are  not  too  high. 

Of  these  accounts  we  may  add,  the  Zillah 
Judge,  in  remanding  the  case  in  1855,  then 
remarked  :  "  The  accounts  must  be  made  up 
"  in  such  a  ivay  as  to  preclude  any  further 
^'  ground  for  litigatian."  It  is,  however,  now, 
in  May  1866,  after  11  years'  protracted  liti- 
gation up  to  the  highest  British  Court  of 
Justice,  our  unavoidable  duty  again  to  re- 
mand the  casey^/'  such  accounts. 

The  following  is  a  very  brief  outline  of  the 
case.  Plaintiff  sued  on  the  i6th  ^ril  1852, 
as  representative  of  the  mortgagors,  to  obtain 
possession  of  1 2 1  droons,  7  kanees,  6  pakees 
of  mortgaged  land,  upon  the  averment  that 
the  mortgage  had  been  paid  off  by  what  the 
mortgagee  had  realized. 

Defendants,  amongst  other  pleas,  specially 
denied  that  the  land  or  iis  assets  were  of  the 
extent  alleged,  or  had  sufiiced  to  pay  off 
the  mortgage. 

Defendants  relied  on  a  toujee  of  1 2th 
Bysack  1190,  alleged  to  have  been  given  to 
them  by  the  mortgagor  as  the  practical 
guide  to  the  available  assets  of  the  mortgaged 
properly. 

(In  order^  to  prevent  mistakes  as  to  the 
document  termed   the  "toujee,"  it  may  be 


as  well  here  to  remark  that  one  of  the  plahil- 
Iff's  witnesses,  by  name  Kalee  Doss,  aiso 
filed  a  **  toujee,"  as  evidence  for  plaintiff, 
in  this  case.  We  shall,  therefore,  call  this 
last  toujee  "  Kalee  Doss's  toujee"  and 
the  other,  of  12th  Bysack  11 90,  'mDe/end" 
ants*  toujee  J') 

Moulvee '  Abdool  Futteh,  the  Principal 
Sudder  Ameen  who  first  tried  the  case,  dig- 
missed  the  suit  on  the  5th  April  1855,  on 
the  ground  that  the  rates  assumed  to  have 
been  those  at  which  the  usufruct  had  heen 
taken  were  higher  than  were  in  any  way 
realizable. 

Plaintiff  on  this  appealed;  and  the  Addi- 
tional Judge,  on  the  21st  February  1855, 
held  that  there  were  allegations  and  refer- 
ences to  the  evidence  which  rendered  it  ne- 
cessary to  remand  the  case  in  order  that  it 
might  be  clearly  ascertained — Firstly,  Whe- 
ther plaintiffs  so  represented  the  rights  and 
interests  of  the  original  mortgagors,  that  they 
were  in  a  position  to  sue  for  possession  ? 
Secondly,  What  was  the  real  area  of  avail- 
able land  which  had  been  lost,  and  whether 
8  or  14,  or  more  or  less,  villages  were  com- 
prized in  the  mortgage — the  defendants 
toujee  only  showing  8,  villages,  and  other 
papers  1 4  and  17.^ 

Upon  this  remand,  another  Principal  Sad- 
der Ameen,   Moulvee   Ashruf   Ali,   on   the 
31st  December  1855,  decided  that  plaintiffs 
were  entitled  to  sue;   that  the   defendants' 
toujee,  on  which  the  latter  based  their  pleas, 
were  incorrect ;  and  that  1 7  villages*  and  not 
8,  as  shown  in  the  defendant  toujee,  were 
in  defendants'  possession.     Lastly^  that  100 
droons,   13  kanees,  6  pakees  (including  10 
droons  in  excess),  were  held  by  defendants, 
and  that  the  assets  of  these  had  been  more 
than  sufficient  to  pay  of  the  mortgage.     This 
Principal  Sudder  Ameen  put  much  reliance 
on  a  j at  dad,  or  receipt  given  to  the  Govern- 
ment Revenue  Officers  in  1848,  acknowledg- 
ing the  possession  of  all  the  lands  of  the 
mehal — that  is,  without  any  claims  for  dilu- 
vion  or  diminished  assets  as  set  up  by  defend- 
ants in  this  case. 

This  Principal  Sudder  Ameen  accordingly 
decreed  plaintiff's  suit,  holding  2  rupees  per 
kanee — a  proper  rate  as  the  basis  of  the  calcu- 
lation of  wasilat. 

This  view  being  affirmed  by  the  Zillah 
Judge  on  appeal  on  the  9th  December  1857, 
a  special  appeal  was  preferred  to  the  Sudder 
Dewannv  Adawlut :  and  it  was  held  bv  that 
Court,  on  the  14th  February  1859,  that  the 
proceedings  taken  by  the  mortgagees,  with  a 
view  to  foreclosure,  had  effectually  barred  the 
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equity  of  redemption  ;  and  that  2,419  rupees 
being  dne  to  the  mortgagees,  defendants,  on 
the  last  day  of  the  year  of  grace,  the  plaint- 
iff had  no  right  to  recover  possession.  The 
Sudder  Dewanny  Adawlut  accordingly  de- 
creed the  appeal,  and  reversed  the  decisions 
of  the  Courts  below  with  costs. 

An  appeal  was  made  to  Her  Majesty's 
Privy  Council  from  this  order,  and  was  ad- 
mitted, on  its  being  shown  that  the  actual 
valne  of  the  matter  in  suit  was  beyond 
10,000  rupees  The  Lords  of  the  Judicial 
Committee -of  H.  M.'s  Privy  Council,  on 
bearing  the  appeal,  ruled  that  it  was  clear 
there  bad  been  no  such  trial  of  the  question 
of  foreclosure  as  law  and  justice  required, 
and  then  gave  detailed  orders  as  to  what  was 
requisite  to  be  done  in  the  matter  oi  fore- 
closure ^  as  well  as  in  that  of  accounts. 

The  decretal  order  of  H.  M.'s  Privy 
Council  was,  on  its  receipt  in  the  Registrar's 
Office  here,  transmitted  in  the  usual  way — 
that  is,  without  any  judicial  action  by  the 
Judges  of  this  Court — by  ttie  Registrar,  to 
the  Zillah  Judge. 

The  Zillah  Judge  thereupon  recorded  his 
judgment  of  the  28th  December  1864,  to 
the  effect  that  the  notice  was  duly  served  as 
required  by  law,  and  that,  if  there  remained 
anything  due  at  the  end  of  a  year  from  that 
date,  then  the  sale  was  absolute.  The  Zillah 
Judge  then  stated  that  he  had  a  fresh  ac- 
count made  from  the  defendants'  toujee, 
which  showed  that,  at  the  close  of  the  year 
of  grace,  a  sup  of  rupees  8,034-3-6  was  still 
due  to  defendants.  The  Zillah  Judge,  there- 
fore, dismissed  the  suit  of  plaintiff  with  all 
costs. 

Plaintiff  appealed,  urging  that  the  orders 
of  M.  M.'s  Pri%7  Council  required  that  notice 
should  be  served  on  the  decree-holder  and  the 
purchaser,  and  that  these  orders  had  not  been 
fulfilled  ;  that  the  Judge  had,  moreover,  erred 
in  relying  solely  on  defendants'  toujee,  be- 
cause it  referred  only  to  8  villages  as  com- 
prising the  assets,  while  there  were  really  14 
villages;  and,  further,  that  other  evidence 
showed  that  more  had  been  realized  by  collec- 
tions than  had  been  accounted  for  by  the  mort- 
gagee. On  the  part  of  respondent  before  the 
High  Court,  no  serious  contention  was  made 
as  10  the  validity  of  these  objections,  but  the 
respondent's  case  was  put  entirely  on  the 
inadmissibility  of  a  Regular  Appeal  in  this 
case,  which  had  been  one  of  Special  Appeal 
before  the  late  Sudder  Dewanny  Adawlut. 

This  Court,  then  (Bayley  and  Phear, 
JJ.,  on  the  3i8t  May  1865),  overruling  the 
respondent's  plea,  and  talcing  at  length  the 


directing  parts  of  the  judgment  of  the  Privy 
Council,  ordered  as  follows  : — 

**  Thus,  there  being  no  valid  objection  to 
"  overhearing  this  appeal,  and  referring  to 
"the  obvious  errors  in  the  Judge's  decision 
"  noticed,  and  on  which  respondent,  when 
"  called  on,  has  nothing  to  urge — that  is  to 
"say,  in  his  (the  Judge's)  disregard  of  the 
"instructions  of  Her  Majesty's  Privy  Coun- 
"  cil  as  to  the  notice  to  which  the  decree- 
"  holder  and  purchaser  were  entitled,  and 
"  as  to  his  (the  Judge's)  reliance  solely  on 
"the  defendants'  toujee  for  proof  of  the 
"accounts  of  the  receipts  without  meeting 
"  the  appellant's  objections  to  that  account — 
"  we  decree  this  appeal,  and  remand  the  case 
"to  the  Zillah  Judge  to  be  re-tried  with 
"  reference  to  the  above  remarks." 

The  Zillah  Court  then,  on  the  4th  and 
13th  December,  held  that,  as  the  defendants 
were  unable  to  show  that  notice  was  served 
on  the  purchaser  and  decree-holder,  and  that, 
as  in  fact  it  was  admitted  that  such  notice 
was  not  served,  the  plaintiffs  right  of  re- 
demption was  not  foreclosed  or  barred. 

The  Judge  then  recorded  his  judgment 
as  to  the  defendants'  toujee,  and  the  other 
evidence  in  these  words : — 

"With  regard  to  the  second  issue,  the 
"  defendants  file  an  account  showing  that 
"a  balance  of  4,900  rupees  principal,  and 
"  7,074-9-2  rupees  interest,  is  still  due  to 
"  them.  This  account  is  prepared  from 
"  the  toujee  filed  by  them,  but  the  toujee 
"only  contains  mention  of  8  mouzahs, 
"while  the  measurement  papers,  and  the 
"taidad  signed  by  the  defendants,  mention 
"that  there  were  17  mouzahs.  The  defend- 
"  ants  were  accordingly  called  upon  to  give 
"in  proofs  in  support  of  their  toujee. 
"  They  now  file  numerous  kubooleuts,  which, 
"ihey  plead,  show  that  all  the  mouzahs 
'*  are  entered  in  the  toujee.  The  plaint- 
"iffs  plead  that  these  kubooleuts  are  false 
"and  fabricated.  However,  admitting  that 
'•  they  are  properly  executed  documents, 
"they  do  not  prove  the  correctness  of  the 
"toujee.  The  toujee  is  dated  1190,  while 
"the  kubooleuts  are  almost  all  for  1194, 
"1195,  and  1 1 96.  While,  therefore,  they 
"  support  the  toujee  to  a  certain  degree, 
"being  executed  after  it,  they  cannot  be 
"taken  as  proof  of  its  genuineness.  It 
"also  appears  that,  while  the  bill  of  sale  is 
"dated  the  i2ih  Falgoon  11 89,  the  toujee 
"bears  a  subsequent  date,  viz,  the  12th 
"Bysack  11 90.  The  defendants  plead  that 
"they  were  not  confined  to,  the^  toujee 
"received    from      Tilokchand,    and    were 
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*'  obliged  to  make  the  settlements  according 
**  to  the  land  which  ihey  found  in  possession 
"  of  the  different  parties.  From  the  word- 
"  ing  of  the  kubooleuts,  however,  it  would 
"  appear  that  most  of  them  were  prepared 
**  according  to  the  toujee,  the  area  of  the 
**  land  being  mentioned ;  but  in  the  toujee 
*'  there  is  ro  specification  whatever  of  the 
"  land.  The  jumma  zvas/'l  bakee  papers 
**  also  filed  by  the  defendants  are  pre- 
''Spared  in  the  same  manner,  there  being 
'*  no  specification  of  the  land.  Under  the 
"circumstances,  therefore,  there  being  only 
"8  mouzahs  mentioned  in  the  toujee,  and 
"  it  being  entirely  established  that  there 
*'  are  more  mouzahs  in  the  defendants' 
**  possession,  that  toujee  cannot  be  taken 
"  as  the  correct  basis  for  the  account. 

"  The  defendants  have  no  further  proof  to 
"  bring  forward  in  support  of  the  toujee,  and 
"  request  that  an  Ameen  be  deputed  to  make 
"  a  local  investigation  and  prepare  an  account 
**from  the  actual  collections  made,  and  ordi- 
^'narily  this  is  the  best  means  of  obtaining 
"  a  correct  account ;  but  in  the  present  case, 
"what  is  proposed  to  be  the  basis  of  the 
"Ameen's  investigation,  but  the  toujee 
"which  is  objected  to  and  manifestly  in- 
"  correct }  This  course  would,  therefore,  be 
"  of  no  avail,  and  merely  prolong  the  suit. 
"  The  question,  then,  comes  to  be,  how  is  an 
"account  to  be  prepared,  if  not  prepared 
"according  to  the  toujee  ?" 

The  Judge  added  that  20  Rs.  per  droon, 
equal  to  85 1  Rs.  as  neit  profits,  had  been  found 
by  the  then  Principal  Sudder  Ameen,  Ashruf 
Ali,  in  his  decision  of  the  3 1  st  December  1855; 
and  that  950  rupees  were  shown  to  be  the 
annual  profits  of  the  estate  when  the  Zillah 
Judge  enquired  into  the  marketable  value 
of  the  profits  in  order  to  regulate  the  admis- 
sibility of  the  appeal  to  the  Privy  Council. 
The  Sudder  Ameen  then,  taking#20  rupees 
per  droon,  and  deducting  5  per  cent,  as  the 
usual  percentage  for  collection  charges  in 
the  Chittagong  District,  gave  plaintiff  a 
decree  accordingly,  with  all  costs  against 
defendants. 

Again,  the  parties  appeal  to  this  Court. 
On  the  first  of  the  points  for  decision 
thus  before  us,  we  remark  that  the  learned 
Counsel,  Mr.  Peterson,  contends  that  this 
Court  was  bound  to  transmit  to  the  Zillah 
Court  only  the  decree  signed  by  Her 
Majesty,  and  «<?/,  as  we  did,  the  judicial  rea- 
sons/or that  decree ;  that  the  decree  did  not 
direct  that  the  notice  should  be  served  on 
the  decree-holder  and  purchaser ;  and  that 
the  Zfllah  judge,  therefore,  could  not,  and 


would  not,  have  held  plaintiff's  right  of  re- 
demption barred  and  foreclosed,  had  it  not 
been  for  the  erroneous  proceeding  of  the 
Judges  of  this  Court,  in  citing,  in  iheir  order 
of  remand,  the  judicial  reasons  and  direc- 
tory views  of  ihe  Privy  Council,  in  respect  to 
the  necessity  of  notice  to  the  decree- holder, 
as  part  of  the  Privy  Council's  decree  which  • 
had  to  be  carried  out,  while  in  fact  it  was 
not  so. 

On  this  objectiow,  we  are  unhesitatingly  of 
opinion  that  it  cannot  be  taken  in  this  appeal, 
which  is  one  from  the  decision  pf  the  Zillah 
Judge,  or  in  this  form,  or  at  this  stage  at  all. 

What  we  have  now  before  us  for  decision 
is  a  regular  appeal  from  a  decision  of  the 
Judge  of  Zillah  Chittagong,  of  the  4th  and 
13th  December  1865 — not  an  application  for 
the  admission  of  a  review,  nor  an  admitted 
review  of  this  Court's  judgment  of  31st 
May  1865,  the  correctness  of  which  last 
is  in  fact  now  thus  impugned. 

The  latter,  we  hold,  cannot  be  altered  or 
declared  erroneous  by  us  in  any  other  way 
than  by  the  means  (if  available)  prescribed 
in  the  Sections  of  Act  VIII.  of  1859  appli- 
cable to  reviews.  But,  even  were  this  not 
so,  we  hold  that  this  Court  were  right  to 
cite  the  directory  views  and  judicial  rea- 
sons of  H.  M.'s  Privy  Council  in  giving  its 
decisions  in  a  regular  appeal  before  it  judi- 
cially and  in  a  case  remanded  to  carry  out 
the  plainly-expressed  object  of  H.  M.'s  Judi- 
cial Committee ;  and,  further,  that  the  judg- 
ment of  the  Priv)'  Council,  as  cited,  was  a 
judicial  record  of  this  Court  sent  out  offi- 
cially to  this  Court  by  command  of  the  Pre- 
sident of  the  Committee  of  their  Lordships 
in  the  exact  shape  in  which  this  Court  used 
it,  and  quite  properly  used  it,  as  such  record. 

When  their  Lordships  of  the  Privy  Coun- 
cil shall  be  pleased  to  order  that,  when  (as 
here)  they  remit  a  case  with  directions  to 
this  country  that  the  Zillah  Court  may  arrive 
at  certain  results  by  certain  enquiries,  the 
reason  and  objects  of  these  enquiries,  as 
recorded  by  the  Privy  Council,  are  not  to  be 
considered  part  of  the  judgment  or  judicial 
record,  or  be  used  for  the  guidance  of  the 
Zillah  Court — then,  but  not  before,  shall  wc 
be  prepared  to  accept  the  view  of  the 
learned  Counsel.  We  may,  however,  remark 
that  Her  Majesty's  order  itself  contains 
directions  to  the  same  effect  as  this  Court's 
order  of  remand.     The  order  itself  is  this: 

"  Her  Majesty,  having  taken  the  said 
"  report  into  consideration,  was  pleased,  by 
**and  with  the  advice  of  Her  Privy  Council 
**  to  approve  thereof,  and  to  order,  as  it  is 
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"hereby  ordered,  that  the  said  decree  of  the 

^Principal  Sudder  Ameen  of  the  31st  De- 

"cember  1855,  and  likewise  the  decree  of 

''the  Ziliah  Court  of  Chittagong  of  the  9th 

'' December  1857,  and  likewise  the  decree 

"of  the,  late    Court   of    Sudder   Dewanny 

^'Adawlut  of  Calcutta  of  the  14th  February 

"1859,  respectively  be,  and  the  same  are 

'^  hereby  each  of  them,  discharged  ;  and  Her 

*'  Majesty  is  hereby  further  pleased  to  order 

''that  the  cause  de  remitted  to  India,  and  that 

^Uki  High  Court  at  Calcutta,  or  under  its 

"  direction  ipe  proper  Ziliah  Court,  do  en- 

''quire   whether    the    appellants'    right    or 

''equity  of  redemption,    as  concerning    the 

'*  mortgaged  estates  in  question,  or  any  and 

"what  part  of  them,  has  become  foreclosed 

"or  barredy  and  if  it  has  not  become  so  as 

"to  the  whole  of  the  estates,  then  to  take 

"  an  account  of  what  anything  is  due  to  the 

"  respondents  or  any  of  them  on  the  security, 

"  and  for  that  purpose  to  take  the  usual  ac- 

"  counts  as  to  rents  and  profits  and  disburse- 

"  meats  with  just  allowances,  and  upon  the 

"result  of   that  account  to  deal  with  the 

"matters  in  dispute  accordingly,  the  parties 

"respectively   to    be    at    liberty   to    adduce 

**  evidence   in    addition   to   that   now    before 

"Her   Majesty    on    those    issues    upon    the 

"determination   of  which  the  final  decision 

"of  the  cause  must  depend;  the  costs  of  the 

"  trial,  including  those  of  this  appeal,  to  the 

"  amount  of  six  hundred  and  fifty-two  pounds 

"eighteen  shillings  and  ten  pence  sterling,  to 

"abide  the  events  whereof  the  Judges  of  the 

"  High  Court  of  Judicature  at  Calcutta  for  the 

"  time  being,  and  all  the  other  persons  whom 

"it  may  concern,   are  to  take  notice  and 

"govern  themselves  accordingly." 

But  further,  taking  the  obligations  of  this 
Court  to  be  limited  (as  Mr.  Peterson  urges) 
by  the  actual  words  of  Her  Majesty's  order, 
it  was  proper  and  right  that,  in  remanding  the 
case  in  obedience  to  that  order,  this  Court 
should,  in  its  discretion,  give  instructions  to 
the  Lower  Court  with  regard  to  the  law 
bearing  upon  the  investigation  which  had 
been  directed.  The  law  laid  down  on  that 
occasion,  with  reference  to  the  notice  of 
which  Mr.  Peterson  complains,  was,  in  our 
judgment,  upon  the  admitted  state  of  facts, 
quite  correct;  and  it  is  a  matter  of  indiffer- 
ence for  the  present  whether  it  be  treated 
as  having  been  expressed  by  Her  Majesty's 
Privy  Council,  or  as  having  been  enunciated 
by  this  Court  alone,  unassisted  by  Her  Ma- 
jesty's advice. 

On  the  and  point — viz,,  that  the  evidence 
oa  the  appellants'  side  generally,  and  especi- 
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ally  the  toujee,  shows  that  defendants 
had  not  realized  their  legal  dues  from  the 
usufruct  of  the  Mehal — we  are  clearly  of  opi- 
nion that  we  are  not  even  yet  in  a  position 
to  decide  this  question  of  fact,  because  we 
have  not  the  proper  materials. 

The  law,  Section  3,  Regulation  I.  of  1798, 
enacts  that  "  in  all  instances  wherein  the 
"vendee  on  a  'byebil  wafa'  or  similar 
"conditional  sale  may  have  been  put  in 
^'possession  of  the  land,  and  an  adjust* 
'*ment  of  accounts  may  subsequently  be- 
"come  necessary  between  him  and  the 
"borrowers,  the  lender  is  to  account  to  the 
"borrower  for  the  proceeds  of  the  estate 
"  whilst  in  his  possession^ 

The  Lords  of  Her  Majest/s  Privy  Coun« 
cil  also,  in  their  judgment  in  this  case,  state : 
"  The  Ziliah  Courts,  in  coming  to  this  con- 
"  elusion"  (z'.  e,,  that  there  was  not  anything 
"due  to  the  mortgagee  on  their  security) 
"seem  to  have  proceeded,  not  upon  proof 
"of  the  actual  collections  which  were,  or 
"ought  to  have  been,  made  by  the  mort- 
"gagee,  but  upon  materials  which  were  in 
"  a  great  measure  speculative  and  conjee* 
"  tural." 

In  this  view,  then,  of  the  requirements  of 
the  law  and  of  the  judgment  of  the  Privy 
Council,  we  ought  to  have  in  this  case  a  set  of 
accounts,  duly  furnished  by  the  mortgagee 
(and  to  be  duly  proved  by  him),  of  the  bond 
fide  collections  which  have  come  to  his  hands 
for  the  property  mortgaged  during  the  time  he 
has  had  possession  of  it.  But  we  have  no  such 
account.  On  the  contrary,  the  contest  from 
1852  to  1865  has  been  entirely  on  the  de- 
fendants' toujee.  Can  that  toujee  be  said 
in  any  sense  to  be  an  account  of  the  actual 
collections  by  the  mortgagee?  It  is  admit- 
ted by  all  to  be  the  rent-roll  alleged  to  have 
been  given  by  the  mortgagor  on  the  lath 
Bysack  i  ^90  to  the  mortgagee,  for  a  guide 
to  the  latter,  before  they  had  made  any  col- 
lections, as  to  what  they  might  expect  to  be 
the  assets  available  for  them  on  which  to 
base  their  means  of  collections. 

Next,  we  come  to  the  Mehal  Melanee 
papers  which  are  furnished  to  the  revenue- 
authorities  by  the  zemindars.  These  are 
statements  of  estimated  and  supposed  assets 
to  be  used  as  ground-work  for  registers 
of  statistical  and  survey  and  settlement- 
details.  These,  therefore,  are  as  little  the 
account  required  as  the  defendants'  toujee ; 
that  is,  in  no  way  an  account  of  actual 
collections,  which  is  the  account  that  the 
law  and  order  of  H.  M.'s  Privy  Council 
require.  *       * 
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The  Jaidad  of  1 848  is  a  receipt  given  to 
Government  for  certain  lands,  and  specifies 
seventeen  villages  :o  be  comprised  in 
Durrumpore,  the  first  village  entered  in  the 
defendants'  toujee.  This  paper,  too,  cannot 
properly  be  said  to  show  actual  collections, 
and  like  the  defendants'  toujee  and  Mehal 
Melanee  papers,  may  or  may  not  be  confirma- 
tory^ or  otherwise  of  the  mortgagee's  account 
of  his  actual  collections,  but  cannot  be  thai 
account  itself. 

It  is,  however,  strongly  pressed  upon  us 
that  appellants  filed  their  jiimma  wasil 
dakee  papers — 1.  e.,  those  showing  what  was 
the  demand,  what  the  collection,  and  what 
the  balances — ^and  that  a  mortgagee  could 
not  give  a  more  full  account,  or  one  more 
in  accordance  with  that  indicated  in  Sec- 
tion 3,  Regulation  L  of  1798,  above  cited. 
Of  these  jumma  wasil  bakee  papers  the 
Judge  records  that  they  are  prepared  in  the 
same  manner  (as  the  toujee),  there  being  no 
specification  of  the  land. 

Now, on  the  one  hand,  we  may  admit  that  the 
Judge's  view  of  jumma  wasil  bakee  papers 
IS  not  a  very  correct  one.  Such  a  paper 
does  not  ordinarily  purport  to  dp  more  than 
to  record  the  tenant's  name,  where  his 
lands  are,  and  what  the  demand,  collections, 
and  the  balance  may  be  on  account  of  his 
tenure.  But,  on  the  other  hand,  jumma 
wasil  bakee  papers,  although  they  may,  and 
perhaps  may  very  strongly  and  directly, 
support  a  mortgagee's  account  put  in  under 
the  law  (Section  3,  Regulation  I.  of  1798), 
are  not,  and  cannot  be,  that  account  itself 
That  account,  which  the  mortgagee  by 
law  has  to  put  into  Court,  is  not  that 
of  his  agent  or  tehsildar,  given  by  the 
latter  for  his  master's  (the  mortgagee's) 
information  as  to  such  agent's  collections. 
The  jumma  wasil  bakee  paper,  howevei*,  is 
this  latter  only.  The  account  tew  be  put  in 
under  the  law  is  one  to  be  made,  verified,  and 
proved  by  the  mortgagee  himself  in  the  way 
before  indicated.  His  jumma  wasil  bakee 
papers,  duly  attested  by  those  who  prepared 
them,  or  who  collected  according  to  them, 
and  supported  by  the  receipts  of  the  talook- 
dars  or  ryots,  who  also  may  be  called  to 
depose  to  those  receipts,  and  to  what  was  the 
red  demand,  collection,  and  balance  of  each  of 
their  respective  tenures,  may  well  be  adduced 
to  support  the  mortgagee's  own  account  when 
made  and  put  into  Court  under  the  law 
cited. 

In  fact,  the  account  required  from  the 
mortgagee  is  one  setting  forth  what  he  has 
reali»id—from  what  portions  of  the  mort^ 


gaged  property — in  what  term^  or  period 
— with  what  loss  and  gain  on  the  several 
assets— with  what  necessary  reductions^ 
and  what  remains  then  as  the  net  profits  which 
can  be  taken  as  actual  realizations  towards 
liquidating  the  sum  due  under  the  mj)rtgage(i 
transaction.  It  is  such  an  independent  ac- 
count as  this,  to  be  supported,  and  proved,  ■ 
and  vouched  in  the  way  above  indicated  to 
such  an  extent  as  the  mortgagee  may  think 
sufilcient  for  his  case,  that  the  law  and  the 
decree  of  H.  M.'s  Privy  Council  seem  to  ns 
to  require.  . 

We  therefore  direct  that  the  mortgagee  do 
furnish  and  prove  such  an  account.  He  will 
be  at  liberty  to  adduce  such  proof  to  support 
it  as  he  thinks  proper,  including  proof  of 
what  was  the  area  and  assets,  &c.,  available 
under  this  mortgage  transaction,  and  what 
were  the  necessary  reductions,  and  what 
unavoidable  losses.  The  plaintifiE,  on  the 
other  hand,  may  adduce  such  evidence  as  he 
thinks  fit  to  rebut  that  adduced  by  defend- 
ant in  respect  to  his  account  of  realizations, 
salaries,  deductions,  dues,  &c. 

In  this  view,  we  remand  the  case  to  be 
re-tried  with  reference  to  the  above  remarks. 


The  17th  May  1866. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chit/ 
Justice,  and  the  Hon'ble  H.  V.  Baylcy, 
Judge, 

Right  of  action  (on  decree  pending  appeal). 

Case  No.  3640  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Mr,  jR.  J,  Richardson,  Judge  of  Behau 
dated  the  ^rd  August  186^,  reversing  a 
decision  passed  by  Baboo  Tarakant  Bi- 
dyasagur.  Principal  Sudder  Ameen  of 
that  District,  dated  the  28th  January 
1862. 

Ranee  Imamum  and  another  (Plaintiffs), 

Appellants, 

versus 

Hurdyal  Singh  and  another  (Defendants), 

Respondents, 

Mr,  R.  T,  Allan  and  Baboos  Onootool 
Chunder  Mookerjee,  Chunder  Madhuh 
Ghose,  and  Mohesh  Chunder  Chowdry  for 
Appellants. 
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Baboos  Hem   Chunder'  Barter jee  and  Bhug- 
gobutty  Churn  Ghose  for  Respondents. 

Qiugre, — Whether  a  new  suit  will  lie  upon  a  decree 
pending  an  appeal. 

This  is  a  special  and  not  a  regular  appeal, 
and,  therefore,  we  cannot  enter  into  the  ques- 
.  lion  as  to  whether  the  Judge  came  to  a  pro- 
per conchision  upon  the  weight  of  evi- 
dence. If  the  Judge  had  admitted  any  evi- 
dence which  was  not  admissible,  that  would 
be  another  thing.  We  do  not  think  that  there 
was  anything  wrong  in  point  of  law  in  the 
judgment  <^  the  Judge,  and,  therefore, 
in  special  appeal,  there  is  no  reason  to  inter- 
fere with  it. 

We  are  not  now  dealing  with  the  question 
whether  the  order  of  remand  was  correct; 
but,  if  we  had  to  dispose  of  this  as  a  new 
case,  we  should  doubt  whether  a  new  suit 
will  lie  upon  a  decree  pending  an  appeal. 
As  the  Judge  does  not  find  -that  there  was  a 
decree  for  the  plaintiff,  the  question  does 
not  arise. 

The  decree  of  the  Lower  Appellate  Court 
is  affirmed  with  costs. 


injury   sustained,   brought    under  Section   $,  Adl  X. 
of  1 2)36,  against  a  party  for    prevailinfir  upon   ryots 


who  had  entered  into  a  lawful  contract  with  the  plaintiff, 
to  break  that  contract,  was  governed  by  the  six  years' 
limitation  provided  bv  Clause  16,  Section  i,  A6\  XIV. 
of  1859;  and  (3)  that  both  liquidated  damages  and  the 


The  28ih  May  1866. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  F.  B,  Kemp, 

Judges. 

Breach  of  Indigfo  Contract— Limitation — 

Damages. 

Cases  Nos.  3383,  3384,  3428,  and  3429  of 

1865. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Purneah,  dated  the  ijlh 
August  iS6^,  affirming  a  decision  passed 
by  the  Sudder  Ameen  of  that  District , 
daied  the  i  sth  March  186$, 

Mecr  Mahomed  Kazem  Chowdhry  and  others 
(Defendants),  Appellants, 

versus 
Mr.  A.  J.  Forbes  (Plaintiflf),  Respondent, 

Messrs.  A.  T.  T.  Peterson,  R.  V.  Doyne, 
J.  S.  Rochforty  and  C.  Gregory  for 
Appellants. 

Mr.  G.  C.  Paul  and  Baboo  Bungshee  Doss 
Seal  for  Respondent. 

^  A  contract  to  sow  and  cultivate  indigo  provided  for 
liquidated  damages  payable  in  a;  lump  sum  in  the  first 
year  in  which  a  breach  of  contract  took  place. 

HiLD  (1)  that  a  suit  for  damages  for  oreach^f  con- 
tract for  two  years  must,  under  Clause  10,  Section  i. 
Act  XIV.  of  1 850,  be  brought  within  three  years  from 
the  time  when  the  breach  of  contract  first  took  place; 
(3)  that  a  suit  for  damages  to  the  extent  of  the 


recovered  under  Section  3,  A<51  X.  of  m^G. 

It  is  admitted  that  one  decision  governs 
these  four  appeals.  The  plaintiff,  special 
respondent,  an  indigo-planter  of  the  Purneah 
district,  sued  certain  ryots,  who  had  taken 
advances  for  indigo-cultivation,  for  breach  of 
contract,  calculating  his  damages  according 
to  the  quantity  and  market  value  of  the 
crop  of  indigo  which  would,  under  ordi^ 
nary  circumstances,  have  been  produced,  had 
the  defendants  fulfilled  the  terms  of  the  con- 
tract. The  istemrardars  or  superior  holders 
were  made  co-defendants,  inasmuch  as  it 
was  alleged  that  they  had  prevailed  upon 
the  principal  defendants  to  break  the  con- 
tract entered  into  by  them  with  the  plaintiff. 
The  suit  was  brought  under  the  provisions 
of  Section  3,  Ad  X.  of  1836,  and  was  insti- 
tuted on  the  25th  May  1864.  The  damages 
were  claimed  for  the  years  1860-61  and 
1861-62.  The  contract  is  dated  13th  Feb- 
ruary i860 

The  Court  of  first  instance  gave  a  decree 
for  liquidated  damages  at  the  rate  of  15 
rupees  per  beegah  for  the  two  years  claimed, 
as  also  for  the  sum  advanced  to  the  culti- 
vators. The  principal  defendant  and  the 
superior  holders,  as  having  prevailed  npon 
the  others  to  break  the  contract,  were  made 
jointly  liable.  This  decision  was  upheld  by 
the  Judge  in  appeal. 

In  special  appeal,  Mr.  Doyne  appeared  for 
the  cultivator,  Mr.  Peterson  for  the  istem- 
rardars, and  Mr.  Paul  for  the  plaintiff,  special 
respondent. 

After  hearing  all  the  arguments  of  the 
Counsel,  and  the  papers  of  the  record  which 
they  reqiflred  to  be  read,  we  are  clearly  of 
opinion  that  the  plaintiff  cannot  recover  both 
liquidated  damages  and  also  the  amount 
advanced  by  him  to  the  cultivators ;  and  the 
learned  Counsel,  Mr.  Paul,  admits  that  his 
client's  claim  to  recover  the  advances  cannot 
stand.  It  is  further,  in  our  opinion,  clear 
that  the  plaintiff  cannot,  under  the  provi- 
sions of  Section  3,  Act  X.  of  1836,  recover 
liquidated  damages  from  the  istemrardars 
with  whom  he  had  no  such  contract,  but 
simply  damages  to  the  extent  of  the  injury 
sustained  by  him.  This  also  is  not  seriously 
contested  by  the  learned  Counsel  for  the 
special  respondent. 

Mr.  Doyne,  for  the  cultivatojr  defendants, 
1  contends  that  the  plaintiff's  cause  of  action 
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arose  in  October  i860,  the  commencement 
of  the  sowing  season,  when  the  defendants 
refused  to  sow  and  cultivate;  that  the 
penalty  stipulated  in  the  contract  was  a 
lump  sum,  and  not  for  each  year  in  which  the 
cultivator  might  refuse  to  sow  and  cultivate ; 
further  that,  under  Clause  10,  Section  i,  Act 
XIV.  of  1859,  the  plaintiff's  suit  is  barred. 

Mr.  Peterson,  for  the  istemrardars,  con- 
tends that  there  is  no  evidence  that  his 
clients  had  any  knowledge  of  the  existence 
of  the  contract  between  the  plaintiff  and  the 
principal  defendants ;  that  no  advances  were 
proved ;  and  that  there  is  also  no  evidence  of 
his  clients  having  prevailed  upon  the  prin- 
cipal defendants  to  break  their  contract. 
The  learned  Counsel  further  contends  that 
the  plaintiff's  claim  is  barred  under  Clause 
2,  Section  i,  Act  XIV.  of  1859,  inasmuch 
a3  the  plaintiff's  suit  is  to  recover  a  pecuni- 
ary penalty  or  forfeiture  for  the  breach  of  a 
Law  or  Regulation,  and  ought  to  have  been 
brought  within  one  year  from  the  time  the 
cause  of  action  arose. 

.  We  take  the  case  of  Mr.  Doyne's  clients 
first.  We  have  read  the  contract  upon 
which  this  suit  is  based.  From  the  terms 
of  it,  it  is  clear  that  the  plaintiff's  cause  of 
action  arose  in  October  i860  when  the  de* 
fendants  refused  to  sow  and  cultivate.  The 
breach  of  contract  took  place  in  that  month 
-and  year,  and  the  suit  ought  tq  have  been 
brought  within  a  period  of  three  years  from 
the  time  when  the  breach  of  contract,  in 
respect  of  which  the  action  is  brought,  first 
took  place.  The  liquidated  damages  speci- 
fied in  the  contract  were  a  lump  sum,  in  our 
view,  payable  in  the  first  year  in  which  the 
breach  of  contract  took  place,  and  did  not 
spread  over  the  remaining  years  of  the  term. 
The  suits  of  the  plaintiffs,  in  as  far  as  the 
principal  defendants,  the  cultivators,  are 
concerned,  are,  therefore,  dismissecLwith  costs, 
as  barred  bv  the  Statute  of  Limitations,  and 
their  appeals  decreed,  the  respondent  being 
liable  for  costs  and  interest  in  all  the  Courts. 

With  reference  to  the  istemrardarSy  we 
observe  that  there  is  sufficient  evidence  to 
show  that  they  prevailed  upon  the  other 
defendants,  the  cultivators,  to  break  their 
coniTActs,  knowing  of  them,  and  that  they 
includea  an  advance ;  and  they  are,  therefore, 
liable,  unv^er  the  provisions  of  Section  3,  Act 
X.  of  1836,  for  damages  to  the  extent  of  the 
injury  sustained  by  the  plaintiff.  Clause  2, 
Section  i  of  A^  XIV.  of  1859,  is  not  applica- 
ble to  this  suit,  vhich  is  not  a  claim  for  a  pecu- 
niary penalty  or  forfeiture  for  the  breach  of 
any  L»w  o»  Regulation,  but  a  suit  for  da- 


mages to  the  extent  of  the  injury  sustained  by 
the  plaintiff.  Section  3,  Ad  X.  of  1836,  does 
not  enact  that  a  pecuniary  penalty  or  forfei- 
ture shall  be  recoverable  for  breach  of  the 
said  Ad ;  it  merely  lays  down  how  and  to 
what  extent  a  party  who  is  injj^red  bj 
another  party  prevailing  upon  ryots  who 
have  entered  into  a  lawful  contract  with  ' 
him  to  break  that  contract  can  recover 
damages. 

Clauses  9  and  10,  Section  i.  Aft  XIV^  of 
1859,  cannot  apply  to  the  case  of  Mr. 
Peterson's  clients,  for  there  is  •no  contract 
between  them  and  the  plaintiff.  Clause  16 
is,  therefore,  clearly  applicable ;  and,  as  the 
plaintiff's  suit,  as  against  Mr.  Peterson's 
clients,  was  instituted  within  the  period  of 
six  years  from  the  time  the  cause  of  actioD 
arose,  it  is  in  time. 

We  reverse  the  decision  of  the  Lower 
Appellate  Court  in  as  far  as  the  liability  of 
Mr.  Peterson's  clients  for  liquidated  damages 
is  concerned.  The  suit  is  remanded  in  order 
that  the  Courts  below  may  assess  the  da- 
mages to  the  extent  of  the  injury  sustained 
by  the  plaintiff  according  to  the  provisions  of 
Section  3,  Aft  X.  of  1836. 


The  28th  May  1866. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  G.  Camp- 
bell, Judges. 


Onus  probandi — ^Joint  Hindoo  Family— Allega- 
tion of  separate  s^t,  and  thus  of  separate  ac- 
quisitions. 

Case  No.  27  of  1866. 

Regular  Appeal  from  a  decision  passed  hy 
the  Principal  Sudder  Ameen  of  West 
Burdivan,  dated  the  joth  December  186^, 

Lukhun  Chunder  Dallal  (Defendant).  Ap- 

pellanty 

versus 

Modhoo  Mookhee  Dossee  (Plaintiff),  Re- 
spondent. 

Bahoos  Jugodanund  Mookerjeey  Onookool 
Chunder  Mookerjee,  and  Dumrkantith 
Mitter  for  Appellant. 

Mr.  G.  C\  Paul  and  Radoo   Unnoda  Per- 
shad  Banerjee  for  Respondent. 

Suit  laid  at  Rupees  491999. 

The  presumi>tion  of  Hindoo  Law  bcing^  in  fav^  <|( 
a  family  being  joints  and  of  all  property  being  atqoifM 
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from  joint  lund$«  until  the  contrary  be  sbown»  the 
onus  ^bandi  is  on  the  party  who  alleges  separate 
acqnisttions  obtained  by  means  of  a  special  gift. 

In  this  case  we  do  not  think  it  necessary 
to  enter  into  much  detail,  for  we  entertain 
the  same  view  as  the  Lower  Court  does,  both 
on  the  nfittter  of  burden  of  proof  and  on  the 
.  evidence  adduced  by  the  appellant ;  and  we 
see  no  reason  to  interfere  with  the  decision 
of  the  Court  below. 

This  is  a  case  where  there  was  admittedly 
originally  a  joint  Hindoo  family,  and  where 
the  appellant  went  into  Court,  alleging  his 
self-acquisitibn  of  the  property  in  suit  from 
the  uncle  as  derived  from  a  gift  from  his 
grandmother  of  3,000  rupees. 

Under  the  recognised  rules  of  pleading  in 
cases  similar  to  this,  the  burden  of  proof  is 
(with  reference  to  the  presumptions  of  Hin- 
doo Law  in  favor  of  the  family  being  joint, 
and  of  all  properly  being  obtained  by  joint 
funds  until  the  contrary  be  shown)  upon  the 

1>arty  who  alleges  that  the  family  was  originally 
oini,  but  that  there  was  the  gift  of  Rupees 
jiOoo  from  the  nucleus  of  which  the  appel- 
lant's self-acquisitions  were  made.  That 
party  has  to  prove  ^\^  firstly  ;  and,  secondly, 
that  those  seU-acquisitions  were  made  from 
these  funds  or  from  profits  derived  from  them. 
If  the  first  be  not  proved  by  appellant,  we 
need  not  go  into  the  second. 

After  hearing  all  the  arguments  of  Counsel 
and  the  evidence  itself,  we  fully  concur  in 
the  reasons  given  by  the  Lower  Court  for 
discrediting  that  evidence. 

The  donor's  brother's  son,  who  is  said  to 
have  been  present  and  actually  concerned  at 
the  paying  of  the  money,  was  not  called  ;  and 
the  witnesses  of  appellant  speak,  to  our  view, 
very  much  as  tutored  witnesses. 

The  alleged  gift,  moreover,  is  not  sup- 
ported by  any  trustworthy  accounts.  The 
accounts  shown  by  appellant  are  not  kept 
in  the  ordinary  way,  and  certainly,  to  our 
view,  are  not  old  enough  to  be  the  accounts 
of  the  period  they  represent ;  or,  in  other 
words,  they  do  not  appear  to  us  to  be  genuine 
accounts. 

It  is  objected  that  the  value  of  the  mo- 
lasses  was  not  specified  in  the  claim,  and 
should  not,  therefore,  be  awarded.  But  the 
claim  is  generally  for  a  share  of  the  joint 
property,  and  the  value  of  the  molasses  being 
pan  of  the  joint  property  is,  by  legal  impli- 
cation,  to  be  included. 

In  respect  to  the  claim  to  the  talook 
alleged  to  be  purchased  by  appellant,  we  do 
not  think  that  there  is  evidence  to  show  that 
tUs  was  a  purchase  from  separate  funds. 


On  the  whole  case,  the  only  modification 
we  think  we  ought  to  make  in  the  decision 
of  the  Lower  Court  is  as  to  the  sum  of  5,378 
rupees,  which  really  should  have  been  cre- 
dited to  the  opposite  party,  as  it  was  debited 
to  him  separately  as  if  he  was  a  different 
party  from  the  joint  family,  whereas  it  was 
in  fact  a  Joint  item,  though  in  the  separate 
name.  The  payment  should  be  debited  and 
credited  accordingly  on  both  sides  of  the 
account. 

We,  accordingly,  dismiss  the  appeal  with 
the  above  modifications,  with  costs  in  pro- 
portion. 


The  29th  May  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S,  Scton- 

Karr,  fudges. 

Pre-emption — Hindoos  in  Jeasore.    . 

Case  No.  425  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Jessore,  dated  the 
1 6th  December  186 ^^  affirming  a  decision 
passed  by  the  Sudder  Ameen  of  that  Dis- 
trict, dated  the  2nd  April  186^, 

Madhub  Chunder  Nath  Biswas  (one  of  the 
Defendants),  Appellant, 

versus 

Tamee  Bewah  (Plaintiff)  and  others 
(Defendants),  Respondents. 

Baboo  Mohinee  Mohun  Roy  for  Appellant 

Moonshee  Amir  AH  Khan  Bahadoor  and 
Baboo  Romanath  Bose  for  Respondents. 

QucBre, — Whether  the  Law  of  Pre-emption  extends  to 
transactions  as  between  Hindoos  in  Jessore. 

The  pafties  to  this  suit  are  Hindoos,  and 
the  District  is  Jessore.  The  claim  is  based 
on  a  right  of  pre-emption — a  right  which  is 
peculiar  tp  the  Mahomedan  Law.  The 
defendant  in  this  case  is  clearly  entitled  to 
object  to  the  suit  being  tried  by  the  Maho* 
medan  Law.  We  have  not  been  shown  that 
there  is  any  local  custom,  which,  of  course, 
must  be  determined  by  evidence,  to  the  effect 
that  the  Law  of  Pre-emption  extends  to  trans- 
actions as  between  Hindoos  in  Jessore.  The 
case  must,  therefore,  be  remanded,  as  this 
point  was  not  taken  below.  The  Judge  will 
find  whether  such  local  custom  prevails  or 
not,  and  upon  what  evidence.  Should  his  s 
finding  be  in  the  negative,  the  plaintiff's  suit 
must  be  dismissed ;  if  in  the  aiirmsaive,  he 
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will  pass  a  fresh  decision,  leaving  any  party 
dissatisfied  to  appeal  specially  to  this  Court. 
The  remaining  grounds  of  special  appeal 
have  not  been  entered  into,  as  the  order  of 
remand  precludes  the  necessity  of  so  doing. 
Costs  to  follow  the  result. 


The  29th  May  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  H.  V.  Bayley, 

Judges, 

Estoppel— M  ortg^ag^e. 

Case  No.  3196  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Midnapore^  dated  the  28th 
August  186^,  reversing  a  decision  passed 
by  the  Sudder  Ameen  of  that  District^  dated 
the  8th  April  1865, 

Dhanunjoy  Dey  Potedar  (one  of  the  Defend- 
ants), Appellant^ 

versus 

Dwarkanath  Singh' (Plaintiff)  and  others 
(Defendants),  Respondents, 

Bdboos  Kishen  Ki shore  Ghose  and    Greeja 
Sunkur  Mojoomdar  for  Appellant. 

Baboo  Woomesh  Chunder  Banerjee  for 
Respondents. 

Suit  by  a  purchaser  from  a  mortgagee  against  a  dur- 
mokurureedar  for  the  cancellation  of  his  mokururee 
lease  granted  without  authority  by  the  mortgagor.  In 
a  former  suit  brought  by  the  mortgagee  for  possession, 
the  mortgagor  admitted  the  mortgage.  Held  that, 
although  that  admission  was  conclusive  as  between  the 
mortgagor  and  the  mortgagee,  the  colluding  parties,  yet 
that,  m  the  present  case  brought  to  avoid  the  defendant's 
title  on  the  strength  of  an  alleged  collusive  mortgage, 
it  was  quite  competent  to  him  to  contest  its  bond  fide 
nature. 

The  plaintiff  in  this  case,  one  Dwarka- 
nath, the  purchaser  from  a  mortgagee.  Ram 
Dyal,  who  had  purchased  and  obtained  pos- 
session of  8  annas  of  a  tenure,  sues  the 
defendant,  a  dur-mokurureedar,  for  the  can- 
cellation of  his  mokururee  title,  on  the 
ground  that  his  mortgagor,  Pragh  Bhukut, 
had,  under  the  deed  of  mortgage,  no  power 
to  grant  the  same. 

The  defendant  pleads  that  he  first  obtain- 
ed a  pottah  from  Pragh  Bhukut  in  1252; 
that  this  was  exchanged  for  a  mokururee 
pottah  in  1262  after  a  measurement  which 
showed  that  the  area  of  land  was  beyond  that 
specified  in  the  former  pottah  executed  by 
the  alleged  mortgagor,  Pragh  Bhukui ;  that  ihe 
alleged  mortgage  was  a  fraudulent  contriv- 
ance between  Pragh  Bhukui  and  Ram  Dyal, 
the  pfesent^'plaintiflE's  vendor,  with  a  view  of 


avoiding  his  title,  and. that,  being  such,  plaiot- 
iff's  suit  should  be  dismissed ;  that,  anyhow, 
he  (defendant),  being  on  the  land  since  1252, 
cannot  be  evicted,  but  his  rents  can  only  be 
enhanced. 

The  Judge  of  Midnapore  considers  that,  in 
a  previous  suit  in  which  the  mortgagee  saed 
for  possession,  the  bona  fides  of  the  mort-* 
gage  had  been  determined  absolutely,  and 
could  not  now  be  questioned  by  the  defend- 
ant ;  that,  under  that  mortgage-deed,  the 
mortgagor  was  restricted  from  granting  a 
mokururee  lease ;  that,  consequently,  it  must 
be  set  aside,  and  plaintiff  be  declared  entitled 
to  evict  the  defendant. 

Defendant  now  appeals  specially,  urging— 
istf  That  the  bona  fides  of  the  mortgage  was 
never  absolutely  determined  in  the  previoos 
suit :  it  was  only  determined  as  between  the 
mortgagor  and  the  mortgagee,  the  collud- 
ing parties ;  that,  consequently,  in  the  pre- 
sent case  brought  to  avoid  his  title  on  the 
strength  of  a  collusive  mortgage,  it  is  quite 
competent  to  him  to  contest  its  bond  fide 
nature,  though,  of  course,  proof  of  his  allega- 
tion rested  upon  him.  snd^  That,  even  if  it 
be  not  fraudulent,  the  plaintiff  can  only  have 
the  pottah  of  1262  cancelled.  He  cannot 
be  evicted  under  Section  6  of  Act  X.  of  1859, 
but  is  entitled  to  possession  under  the  terms  of 
the  pottah  of  1252  until  notice  of  enhance- 
ment is  served  upon  him. 

We  think  there  can  be  no  question  that 
the  Judge  is  wrong  in  determining  that  the 
bona  fides  of  the  mortgage  was  absolutely 
settled  in  the  previous  case,  and  that  that 
question  could  not  be  re-opened  in  this  case. 
The  mortgagor  admitted  the  mortgage,  and,  as 
between  the  mortgagor  and  mortgagee,  that 
admission  was  conclusive  ;  but  when  the  mort- 
gagor, as  in  the  present  case,  attempts  to 
avoid  defendant's  title,  on  the  strength  of  a 
mortgage  pleaded  by  defendant  to  be  collusive, 
it  is  incumbent  on  the  Court  to  take  from  him 
evidence  on  this  point,  and  to  decide  in  his 
presence  as  to  its  nature. 

We  remand  the  case  to  the  Judge  for  the 
purpose  of  making  this  enquiry.  If  the 
defendant  proves  satisfactorily,  and  plaintiS 
is  unable  to  rebut  the  proof,  that  the  mort- 
gage was  collusive,  plaintiff's  present  suit 
must  fall ;  if  the  mortgage  was  not  collusive, 
then  the  mortgagor  was  not  warranted  m 
granting  the  mokururee  lease,  which  mtisi 
stand  cancelled ;  but  defendant,  having  been 
in  possession  from  1252,  will  be  entitled  w 
retain  possession  and  to  pay  rent  at  the  old 
rates  until  they  are  raised  by  due  cotirscof 
I  law. 
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The  a9th  May  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

^  Limitation— Deduction. 

Case  No.  3001  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Mr.  A,  Davidson,  Second  Principal 
Sudder  Ameen  of  Hooghly,  dated  the  Sth 
July  186^,  affirming  a  decision  of  Baboo 
Kissen  thunder  Chowdhry,  Moonsiff  of 
Serampore,  dated  the  2Sth  JS/ovember 
1S64. 

Nihnadhub^Surnokar  and  another  (Defend- 
ants), Appellants, 

versus 

Kristo  Doss  Surnokar  and  others  (Plaintiffs), 

Respondents, 

Baboo  Onoocool  Chunder  Mookerjee  for 

Appellants. 

Baboo  Tarucknath  Dutt  for  Respondents. 

A  former  suit  brough^  not  against  the  same  defend- 
ants as  io  the  present  suit,  but  only  acfainst  one  of  them, 
does  not  fall  within  Section  14,  Act  XIV,  of  1859,  Con- 
sequently, the  time  of  its  pendency  cannot  be  deducted 
in  computing  limitation. 

We  think  that  limitation  applies  to  the 
whole  of  this  suit,  and  that  the  Judge  was 
wrong  in  deducting  the  time  during  which 
the  former  suit  was  pending.  Section  14, 
Act  XIV.  of  1859,  requires  that  the  suit,  the 
time  of  the  pendency  of  which  is  to  be  de- 
ducted, should  have  been  one  prosecuted 
against  the  same  defendant,  "or  some  person 
"whom  he  represents,  bond  fide  and  with 
'*due  diligence,  in  a  Court  of  Judicature 
•'which,  from  defect  of  jurisdiction  or  other 
'*  cause,  shall  have  been  unable  to  decide 
"upon  it,  or  shall  have  passed  a  decision 
•*  which,  on  appeal,  shall  have  been  annulled 
•*  for  any  such  cause." 

Now,  it  appears  that  the  former  suit  was 
not  brought  against  the  same  defendants,  but 
only  against  one  of  them,  and  it  was  merely 
in  consequence  of  the  non-joinder  of  Bhug- 
gobntty,  who  has  been  made  a  party  to  this 
•uit,  that  the  former  suit,  whether  rightly 
or  wrongly,  was  non-suited.  If  that  suit 
had  been  brought  against  the  same  defend- 
ints  as  those  in  the  present  suit,  the  ground 
upon  which  it  was  non-suited  would  not  have 


We  think  that  the  case  does  not  fall  within 
Section  14,  and,  consequently,  that  the  whole 
of  this  suit  was  barred  by  limitation.  The 
appeal  is  allowed,  and  the  decision  of  the 
Lower  Courts  reversed,  with  costs. 

There  is  no  hardship  in  the  present  case, 
as  the  former  suit  was  non-suited  nearly  13 
years  before  the  present  one  was  com- 
menced. 


The  6th  June  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 

Rights  of  ownership — Fishing  in  Tanks. 

Case  No.  649  of  1866. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  BhauguU 
pore,  dated  the  joth  October  186$,  affirm^ 
ing  a  decision  passed  by  the  Moonsiff  of 
that  District,  dated  the  2jrd  September 
1864. 

Syud  Ertozah  H  ossein  (one  of  the  Defend- 
ants), Appellant, 

versus 

Huree  Pershad  Singh  and  others  (Plaintiffs), 

Respondents, 

Mr,  R,  E,  Twidale  for  Appellant. 

No  one  for  Respondents. 

The  mere  act  of  fishing  in  a  tank   is  no  proof  of 
ownership 

The  suit  must  be  remanded  to  the  Princi"- 
pal  Sudder  Ameen.  The  suit  was  brought, 
on  the  271R  June  1864,  to  set  aside  an  Act 
IV.  award,  dated  the  15th  June  1861.  The 
defendant  distinctly  raised  the  plea  in  bar, 
and  this  should  have  been  decided.  The 
question,  whether  the  kobalah  of  the  special 
appellant  being  registered  does  not  prevail 
over  that  of  the  special  respondent,  must 
also  be  considered. 

We  also  point  out  to  the  Principal  Sudder 
Ameen  that  the  mere  act  of  fishing  in  a  tank 
is  no  proof  of  ownership,  for  nothing  is  more 
common  than  in  this  country  for  parties  to 
fish  in  tanks  over  which  they  exercise  no 
rights  of  ownership. 

Costs  to  follow  the  result.         «       ^ 
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The  6th  June  1866. 

Pnseni  : 

The  Hon'ble  J.  P.  Norman  and  G.  Camp- 
bell, Judges, 

Defamation— Failure  to  prove  criminal  charge. 

Case  No.  3457  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Jessore,  dated 
the  igth  August  186 Sy  reversing  a  deci- 
sion passed  by  the  Moonsiff  of  Jenidahy 
dated  the  I'jth  February  1864, 

Brojonath  Roy  (Plaintiff),  Appellant^ 

versus 

Kishen  Loll  Roy  and  another  (Defendants), 

Respondents, 

Baboo  Umbica  Churn  Banerjee  for 
Appellant. 

Baboo  Chunder  Madhub  Ghose  for 
Respondents. 

Every  man,  who  considers  that  a  criminal  offence  has 
been  committed  against  him,  has  a  rizht  to  make  a 
complaint  before  the  police  or  before  the  Magistrate. 
Failure  in  proving  a  bond  fide  charge  so  made  by  him 
does  not  make  him  liable  to  an  action  for  damages  for 
defamation. 

This  is  a  suit  for  the  recovery  of  damages 
on  the  ground  that  the  defendant  charged 
the  plaintiff  with  a  dacoity  before  the  police. 
It  appears  that  the  charge  was  in  fact  made, 
and  that  the  defendant  afterwards  withdrew 
it.  The  Judge  finds  that  the  assault  by  the 
plaintiff  upon  the  defendant  was  committed, 
and  that  it  is  not  proved  that  plaintiff 
"did  not  plunder  the  defendant  according 
to  the  manner  of  dacoits,"  or  that  the 
charge  was  false  or  made  improperly. 

Every  man,  who  considers  tha^  a  criminal 
offence  has  been  committed  against  him,  has 
a  right  to  make  a  complaint  before  the 
police  or  before  the  Magistrate,  and  it  is  not 
because  he  fails  in  proving  the  charge  made 
by  him  that  he  is  liable  to  an  action  for 
damages  for  defamation.  In  making  such  a 
complaint,  the  presumption  is  that  he  is 
pursuing  the  remedy  given  him  by  the  law 
properly  and  in  a  legal  manner,  and  he  does 
no  wrong,  and  is  not  liable  to  suits  except 
for  making  such  a  charge  falsely  and  mali- 
ciously, and  when  there  is  not  any  reason- 
able or  probable  cause  for  making  it.  The 
present  suit  was  most  properly  dismissed  by 
the  Judge,  and  we  therefore  dismiss  the 
appeal  with  costs  and  interest* 


The  7th  June  1866. 

Present: 

The  Hon'ble  J.  P.  Norman  and  G.  Camp- 
bell, Judges, 

Estoppel — E  Tidence — Alluvial  j^uid. 

Case  No.  3467  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Dacca,  dated  the  8th  Sep- 
tember 186 jt  affirming  a  decision  passed 
by  the  Principal  Sudder  Ameen  of  ikat 
District,  dated  the  14th  September  1S64, 

Nazimooddeen  Ahmed  Chowdfiry  and  others 
(Defendants),  Appellants, 

versus 

Mr.  J.  P.  Wise  and  others  (Plaintiffs), 
Respondents, 

Baboos  Romesh  Chunder  Mitter  and  Chun- 
der  Madhub  Ghose  for  Appellants. 

Bdboo  Onoocool  Chunder  Mookerjee  for 
Respondents. 

Although  the  decision  in  a  former  suit  in  which  it  wm 
determined  that  a  disputed  chur  was  an  accretion  to  5, 
and  was  divided  and  separated  off  from  ^  by  a  broad 
river,  being  merelv  a  determination  as  to  the  particnlv 
8  annas  share  of  the  chur  then  in  dispute,  is  not  biodinf 
as  an  estoppel  as  to  the  other  moiety  now  in  dispote, 
it  is  strong  evidence  that  the  whole  ckur  is  aa  accretioo 
to  5. 

We  are  of  opinion  that  in  this  case  the 
decision  of  the  Judge  was  warranted  by  the 
evidence.  The  objection  taken  by  the  ipc- 
cial  appellant  is  that  the. Judge  was  wroag 
in  relying  on  a  former  decision  between  the 
same  parties  as  to  the  other  moiety  of  the 
chur  in  dispute.  In  that  case,  Mr.  W^ise 
had  sued  for  8  annas  of  the  chur  as  apper- 
taining to  the  estate  of  Sonargaon.  By  the 
judgment  of  the  Court  it  was  determined 
that  the  disputed  chur  was  an  accretion  to 
Sonargaon,  and  was  divided  and  separated 
off  from  the  defendant's  estate  of  Russool- 
pore  by  a  broad  river.  He  now  sues  for  ibe 
other  8-annas  share  of  the  same  chur;  and, 
although  the  decision  in  the  former  suit,  being 
merely  a  determination  as  to  the  particular 
8-annas  share  then  in  dispute,  is  not  conclo- 
sive  and  finally  binding  as  an  estoppel  as  to 
the  other  moiety  now  in  dispute,  it  is  impos- 
sible to  say  that  that  decision,  arrived  at  in 
the  presence  of  the  parties,  which  formed 
the  basis  of  the  decree,  is  not  strong  evi- 
dence against  the  defendant  that  the  whole 
chur  is  an  accretion  to  Sonargaon,  and  that 
no  portion  of  it  belongs  to  Russoolporc. 
Thii  being  the  only  substantial  point  r^sed 
in  special  appeal,  the',  appeal  is  therefore 
dismissed  with  costs  and  interest 
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The  8th  June  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  KL, 
Chief  Justice^  and  Shumbhoonath  Pundit, 
Judge: 

Limitatioit  (Dishonest  possessor)— Alluvial 

land. 

Case  No.  220  of  1864. 

Regular^  Appeal  from  a  decision  passed  by 
Mr*  C  ^.  Beiliy  Judge  of  Rajshahyey 
dated  the  21st  March  1864. 

Kowar  Poresh  Narain  Roy  (Plaintiff),    • 
Appellant, 

versus 

Messrs.  R.  Watson  and  Co.  (Defendants),  . 
Respondents. 

Babocs  Unnoda  Per  shad  Banerjee  and  Ro* 
manath  Rose  for  Appellant. 

Messrs.  R.  V,  Doyne,  R,  T,  Allan,  and  J,  S. 
Rochfort,  and  Baboo  Mohinee  Mohun  Roy 
for  Respondents. 

Suit  laid  at  Rupees  80,000. 

I^hone&ty  in  obtaining  possession  will  not  prevent 
tbe  possessor  from  availing  niroself  of  the  Law  of  Limi- 
Ution,  which,  however,  cannot  relieve  him  from  the 
charge  of  dishonesty. 

Where  the  Government  does  not  take  possession  of  a 
tkuT,  and  the  river  between  it  and  the  shore  becomes 
fbrdable,  the  land  formed  by  the  recess  of  the  river  is 
an  increment  to  the  tenure  of  the  person  holding  the 
fauid  most  contiguous  to  it. 

The  question  is  whether  the  land  claimed 
by  and  in  the  possession  of  Messrs.  Watson 
and  Co.  belongs  to  the  owners  of  the  land 
on  the  northern  boundary  of  the  river,  and 
whether  ihey  are  entitled  to  turn  Messrs. 
Watson  and  Co.  out  of  it.  It  is  said  that 
Messrs.  Watson  and  Co.  are  trespassers,  and 
have  no  title  to  the  land  in  suit,  except 
such  portion  of  it  as  may  belong  to  them  as 
an  accretion  to  lands  belonging  to  them  on 
the  northern  boundary. 

It  appears  that,  in  1842,  Messrs.  Watson 
and  Co.  took  possession  of  the  land  in  dis- 
pnte,  and  we  think  it  may  be  admitted  upon 
the  evidence  that  at  that  time  it  was  an 
island,  and  that  no  portion  of  the  river  was 
ferdable  between  such  land  and  the  lands  on 
cither  side  of  the  river,  but  that  sobse- 
quently,  either  by  an  additional  formation  oi 

-Vol  V, 


land  or  by  the  falling  away  of  the  river, 
the  river  became  fordable  between  the 
land  on  the  northern  side  and  the  land  in 
dispute. 

It  appears  that  the  survey-map  as  requir- 
ed under  Act  IX.  of  1847  was  confirmed 
by  the  Government  in  1856,  and  that,  al- 
though Messrs.  Watson  and  Co.  took  posses- 
sion in  1842,  they  did  not  settle  with  the 
ryots  until  8  or  9  years  ago,  but  that  they 
had  been  growing  indigo  on  some  parts  of 
the  land. 

It  also  appears  that  a  kubooleut  was  exe- 
cuted to  the  Court  of  Wards  by  Messrs. 
Watson  and  Co.  for  certain  villages  north  of 
the  river,  including,  according  to  Messrs. 
Watson  and  CoJsjumma  wasil  bakee  papers, 
Ramkistopore.  Referring  to  these  papers,  the 
Judge  says :  "  These  papers  do  not  indicate, 
"  with  any  certainty,  the  topographical  fea- 
*^  tures  of  Ramkistopore,  and  are,  therefore, 
"  not  conclusive  on  the  question  at  issue. 
"The  jummd  wasil  bakee  papers  of  1265 
**  filed  for  Jogendro  Narain's  share  would,  I 
"  admit,  lead  to  the  inference  that  the  Ram- 
"  kistopore  there  mentioned,  with  Jote  Ashad 
"  and  other  names,  and  annexed  to  the 
*'  words  *  Shikust  PyWast,'  was  on  the  bank 
"  of  the  river ;  but  that  the  first  word  in  the 
"  entry  referred  to  is  '  Turuf,'  which  is  a 
"  term  applied  to  a  number  of  villages  in  a 
"  tract  of  country,  and  is  not  used  to  denote 
"  a  single  mouzah.  The  words  *  Shikust 
*'  Pywast'  are,  no  doubt,  ambiguous;  but  on 
"  this  point  it  is  sufficient  to  say  that  this 
"  entry  at  the  most  creates  only  a  very  slight 
"  inference  on  the  plaintiff's  side.  It  is 
"  clearly  not  such  an  tuXxy  as  can  be  con- 
^'  strued  into  a  positive  admission  by  the 
"  defendants  of  the  existence  of  a  Ramkisto- 
"  pore  on  the  spot  contended  for ;  and  all  the 
**  purpose  it  could  serve  would  be  to  turn  the 
"  scale  in  favor  of  plaintiffs,  if  they  had  proof 
"  of  their  own  to  offer." 

Ramkistopore  on  the  north  side  was  not 
on  the  banks  of  the  river,  so  as  to  give 
Messrs.  Watson  and  Co.  any  pretence  for 
claiming  the  land  in  respect  of  it.  If  they 
took  possession  of  land  which  they  knew 
did  not  belong  to  them,  they  took  (as  the 
civil  law  calls  it)  a  knavish  possession. 
Speakini?  of  possession  and  prescription,  the 
civil  law  says :  "  To  acquire  prescription, 
"  it  is  necessary  to  have  possessed  honestly 
•*  and  fairly,  that  is,  that  the  possessor  must 
**  have  been  persuaded  that  he  had  a  just 
"  cause  of  possession,  and  must  have  been 
"  ignorant  that  what  he  po^sesscd  aid 
*'  belong  to  another  person.     Xnd  this  in- 
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"  tegrity  is  always  presumed  in  every  pos- 
"  sessor,  if  it  is  not  proved  that  he  has 
"  possessed  with  bad  conscience,  knowing 
'*  the  thing  to  be  another's"  (Domat's  Civil 
Lav/,  2208,  page  876).  I  do  not  mean 
to  say  that  the  fact  of  obtaining  possession 
dishonestly  or  knavishly  will  prevent  a  man 
from  availing  himself  of  an  express  Law  of 
Limitation.  On  the  contrary,  it  appears  from 
a  note  in  the  same  book  that  it  will  not 
(idem,  page  2209). 

The  Law  of  Limitation  in  this  cnuntrv 
being  express,  dishonesty  in  obtaining  pos- 
session will  not  prevent  the  possessor  from 
availing  himself  of  the  provisions  of  that 
law.  '  But  the  law  cannot  relieve  him  from 
the  charge  of  dishonesty. 

In  the  same  note  it  is  said :  "  But  as 
"to  the  point  of  conscience,  it  is  most 
''  certain  that  the  length  of  time  does  not 
**  secure  unjust  possessors  from  the  guilt  of 
**  sin,  and  that,  on  the  contrary,  their  long 
"  possession  is  only  a  continuatioti  of  their 
"  injustice." 

We  allude  to  this  point,  not  for  the  pur- 
pose of  determining  the  question  of  limita- 
tion, but  for  the  purpose  of  considering 
whether  Messrs.  Watson  and  Co.  did  in  fact 
take  possession  as  owners  of  Ramkistopore 
on  the  south  bank  as  stated  in  argument, 
or  whether  they  did  not  take  it  in  right  of 
their  tenure  as  owners  of  a  portion  of  the 
land  on  the  north  bank  of  the  river  and 
as  tenants  of  the  remainder  of  that  portion. 
In  considering  this  question,  we  should  not 
presume  that  Messrs.  Watson  and  Co.  took 
a  knavish  or  dishonest  possession,  if  their 
possession  could  be  attributed  to  any  state  of 
facts  consistent  with  honesty  and  integrity. 
If  they  took  possession  of  an  island,  knowing 
that  it  belonged  to  Government,  it  would 
be  just  as  knavish  and  dishonest  as  if  they 
took  possession  of  land  which  they  believed 
to  be  the  property  of  a  private  individual. 
It  is  quite  as  dishonest  to  take  the  land  of 
another,  knowing  it  to  be  his,  as  to  take  the 
goods  of  another.  If  Messrs.  Watson  took 
possession  as  part-owners  of  the  land  on  the 
north  side,  wiih  the  honest  belief  that  the  water 
was  so  receding:  ihat  the  land  would  shortly 
become  a  lawful  nccreiion  to  the  land  on  the 
north  si  je  of  which  they  were  part  owners, 
there  woul  I  noi  be  thai  degree  of  dishonesty 
in  their  coiduct  as  ir  they  took  with  ihe 
knowle  Ige  or  i)eli<'f  ihut  the  land  was  not 
their  property,  and  never  could  become  so. 
It,  therefore,  it  were  necessary  to  determine 
the  question,  we  should  rather  presume  that 
they  took  t>osse$sioii  of  the  accretion  uader 


the  honest  belief  that  it  was,  or  would  be 
shortly,  an  accretion  to  the  land  on  the  north 
side  of  the  river,  than  that  they  were  mere 
knavish  possessors  f  more  leniently  called,  by 
the  judge,  squatters)  who  took  possession 
with  the  knowledge  that  the  land  belonged  to 
Government  or  others,  and  not  to  them.  But, 
even  if  they  took  possession  dishonestly  as* 
owners  of  RamkistO]>ore  on  the  south,  andiiot 
in  right  of  lands  on  the  north  side,  the  Sta- 
tute of  Limitation  will  not  protect  them  under 
the  circumstances  of  the  case. 

Mr.  McLeod  says  that  in  1&50,  when  he 
went  there,  the  river  *was  not  fordable.  It 
is  clear  that  it  was  not  fordable  when 
Messrs.  Watson  and  Co.  first  took  possession 
in  1842,  and  consequently,  by  virtue  of  Clause 
3,  Section  4  of  Regulation  XL  of  1825,  the 
land  was  at  that  time  a  chur  at  the  disposal 
of  Government. 

Section  4  says :  "  When  land  may  be 
*'*  gained  by  gradual  accession,  whether  from 
*'  the  recess  of  a  river  or  of  the  sea,  it  shall 
"  be  considered  an  increment  to  the  tenure 
"  of  the  person  to  whose  land  or  estate  it 
''  is  thus  annexed,  whether  such  land  or 
"  estate  be  held  immediately  from  Govem- 
*'  ment  by  a  zemindar  or  other  superior 
"  landholder,  or  as  a  subordinate  tenure,  by 
'*  any  description  of  under-tenant  whatever. 
"  Provided  that  the  increment  of  land  thos 
'*  obtained  shall  not  entitle  the  person  in 
*'  possession  of  the  estate  or  tenure  to  which 
''  the  land  may  be  annexed,  to  a  right  of 
"  property  •  or  permanent  interest  therein, 
''  beyond  that  possessed  by  him  in  the  estate 
"  or  tenure  to  which  the  land  may  be  annex- 
''  ed,  and  shall  not  in  any  case  be  understood 
"to  exempt  the  holder  of  it  from  the  pay- 
"  ment  to  Government  of  any  assessment  for 
"  the  public  revenue  to  which  it  may  be 
"liable  under  the  provisions  of  Regulation 
"  II.  of  1819,  or  of  any  other  Regulation  in 
"  force.  Nor,  if  annexed  to  a  subordinate 
"  tenure  held  under  a  superior  landholder, 
"  shall  the  under-tenant,  whether  a  khood- 
"  kasht  ryot  holding  a  mourosee  istemraiec 
"  tenure  at  a  fixed  rate  of  rent  per  beegah, 
"or  any  other  description  of  under-tenant 
"  liable  by  his  engagements  or  by  established 
"  usage  to  an  increase  of  rent  for  the  land 
"  annexed  to  his  tenure  by  alluvion,  be 
"  considered  exempt  from  the  payment  of 
"  any  increase  of  rent  to  which  he  may  be 
*•  justly  liable." 

Now,  so  long  as  Messrs.  Watson  and  Co. 
held  the  adjoining  land  under  the  Court  of 
Wards,  neither  the  Court  of  Wards  nor  the 
in{an:3  whom  they  represented  could  turn 
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Messrs.  Watson  and  Co.  out  of  any  accre- 
tion to  the  land  held  under  lease.  Pending 
the  lease,  Messrs.  Watson  and  Co.  had  the 
same  right  in  the  accretion  as  they  had  in 
the  land  to  which  it  became  an  accretion. 

The  Statute  of  Limitation  would  not  apply 
to  the  land  which  became  an  accretion  to  the 
land  held  by  Messrs.  Watson  and  Co.  under 
the  Court  of  Wards.  The  land  was  a  chur 
at  the  disposal  of  Government  when  Messrs. 
Watson  and  Co.'  first  took  possession  in 
1842,  but  it  is  now  an  accretion  to  land  on 
the  north  side.  Before  Messrs.  Watson  and 
Co.  had  obtained  any  right  in  the  land  by 
limitation,  they  held  the  land  on  the  north 
side  of  the  river  from  the  Court  of  Wards. 
The  lease  was  first  granted  in  1846  and 
continued  to  1853,  and  it  was  subsequently 
renewed  from  1853  to  i860.  If  any  part  of 
the  land  being  at  first  an  island  became  an 
accretion  to  the  land  held  under  the  Court 
of  Wards,  limitation  would  not  apply  during 
the  continuance  of  the  leases  under  which 
Messrs.  Watson  and  Co.  held. 

But  it  is  said  that  the  land  was  a  chur  or 
island,  and  the  3rd  Clause  of  Section  4, 
Regulation  XI.  of  1825,  is  referred  to,  to  show 
that  it  was  the  property  of  Government. 

That  Clause  says  :  "  When  a  chur  or 
"island  may  be  thrown  up  in  a  large  navi- 
"  gable  river  (the  bed  of  which  is  not  the 
"property  of  an  individual),  or  in  the  sea, 
"and  the  channel  of  the  river  or  sea 
"between  such  island  and  the  shore  may 
"not  be  fordable,  it  shall,,  according  10 
"established  usage,  be  at  the  disposal  of 
'*  Government." 

The  Regulation  does  not  say  "  shall 
belong  to  Government,"  but  that  the  Go- 
vernment may  dispose  of  it.  If,  however, 
the  Government  does  not  take  possession  or 
dispose  of  it  for  a  year  or  so,  and  during 
that  time  the  channel  between  the  island 
and  the  adjoining  land  becomes  fordable,  the 
right  of  Government  to  dispose  of  it  would 
cease,  and  it  would  become  an  increment  to 
the  tenure  of  the  person  holding  the  land 
most  contiguous  to  it  (Regulation  XI.  of  1825, 
Section  4,  Clause  3,  and  Clause  i),  and  the 
person  in  possession  of  the  contiguous  land 
would  have  the  same  interest,  and  the  same 
interest  only,  in  the  accretion  as  he  had  in 
the  land  to  which  it  became  an  increment. 

We  entirely  agree  with  the  decision  of 
the  learned  Judges  who  decided  the  case 
which  was  referred  to  in  the  argument 
(Weekly  Reporter,  Volume  II.,  page  34),  that, 
if  a  chur  be  surrounded  by  water  fordable 
«t  any  point,  the  owner  of  the  land  to  which 


the  chur  adjoins  has  a  primd  facie  title  to  it 
under  Clause  3,  Section  4,  Regulation  XI. 
of  1825,  and  that  the  status  of  the  land  at 
re-survey,  not  at  the  time  of  the  first  forma- 
tion, is  to  be  looked  to  under  Act  IX.  of 
1847. 

Now,  here  is  a  Revenue  Survey  map  con- 
firmed by  Government.  Assuming  that  it 
is  a  new  map  within  the  meaning  of  A6t 
IX.  of  1847,  it  would  not  auihorize  the  local 
Revenue  Authorities  to  take  possession  of 
the  land  for  Government.  It  does  not  show 
that  the  land  thrown  up  is  an  island,  or  that 
there  is  a  channel  not  fordable  between  it 
and  the  nonh  shore.  The  land  would  not 
come  under  Section  7,  Aft  IX.  of  1847,  or 
Clause  3,  Section  4  of  Regulation  XI.  of 
1825. 

Therefore,  as  regards  the  Government,  it 
appears  to  us  that,  although  it  was  originally 
an  island,  and  Government  might  at  its  first 
formation  have  tak^en  possession  of  it,  still, 
as  the  Government  did  not  do  so,  and  the 
river  between  the  land  in  dispute  and  the 
shore  is  now  fordable,  the  land  formed  by  the 
recess  of  the  river  is  an  increment  10  the  lands 
most  contiguous  to  it,  and  belongs  to  the 
owners  of  such  land ;  therefore  the  Govern- 
ment, the  only  party  who  could  have  a  title  to 
it,  have  lost  their  title. 

Messrs.  Watson  and  Co.  are  in  possession 
of  it,  but  they  are  wrong-doers,  and  the  own- 
ers of  the  lands  to  which  it  has  become  an 
increment  are  not  barred  by  limitation  from 
asserting  their  title. 

That  portion  of  the  disputed  land,  if  any, 
which  is  contiguous  to  the  lands  held  by 
Messi-s.  Watson  and  Co.  under  the  lease 
from  the  Court  of  Wards,  belonged  to  Messrs. 
Watson  and  Co.  during  the  lease,  but  their 
title  to  it  ceased  when  the  last  lease  expired. 

But  the  evidence  in  the  case  is  not  suffi- 
cient to  e»able  us  to  sav  to  whom  the  lands 
on  the  north  bank  of  the  river  belonir,  so  as 
to  enable  us  to  form  a  sound  judgment  on 
the  question  of  fact  as  to  what  portion  of  the 
lands  claimed  belongs  to  the  plaintiffs  as  accre- 
tion. It  is  therefore  necessary  to  send  the 
case  back  for  further  enquiry. 

The  Judge  says :  **  The  Thakbust  maps  of 
"Jote  Ashai  and  Plassy  Futtehpore,  alleged 
**to  be  synonymous  with  Chuk  Futtehpore, 
"prove  that  Chuk  Futtehpore  lies  north  and 
*' north-east  of  Jote  Ashai,  and,  conse- 
"quently,  it  cannot  be  in  the  position 
"claimed  for  it  by  plaintiffs." 

The  Judge  does  not  say  who  alleged  Plassy    * 
Futtehpore   to   be   synonymous   with    Chuk 
Futtehpore.     It  is  clear  that  Plassy'Tutteh- 


a&6 


Civil 


THS  WXXKLT  ^VPORTFR. 


Rulif^gt. 


[VoL¥. 


pore  is  not  on  the  banks  of  the  river.  If  Chuk 
Futtehpore  and  Plassy  Futiehpore  are  not 
synonymous,  it  seems  very  doubtful  whether 
Chuk  Futtehpore  is  not  on  the  north  bank 
of  the  river.  Therefore,  it  will  be  necessary 
to  send  the  case  back  to  the  Judge  to  inves- 
tigate that  fact.  It  also  appears  to  us  that 
the  true  mode  of  arriving  at  a  sound  and 
just  conclusion  is  to  order  a  local  investiga- 
tion. The  person  who  was  sent  to  the  spot 
was  sent  merely  to  make  a  map — not  to  make 
a  local  investigation.  His  map  merely  re- 
presents the  place  as  it  was  pointed  out  to 
him,  but  it  is  not  evidence  at  all  as  to  the 
rights  of  the  parties.  If  he  had  gone  with 
power  to  make  a  local  investigation  under  Aft 
VIII.  of  1859.  the  Judge  would  have  been 
able  to  treat  his  report  as  evidence  in  the 
case. 

The  jumma  wasil  bakee  papers  may 
be  referred  to  by  the  Judge  when  the  case 
goes  back  to  him.  The  Canoongoe's  Deha- 
bundee  papers  will  also  be  admissible  in 
evidence,  and  entitled  to  such  weight  as  the 
Judge  may  give  them.  If  they  are  not 
genuine  papers,  ihev  will  not,  of  course, 
be  admissible.  It  will  have  to  be  ascertain- 
ed whether  they  are  genuine  or  not  before 
they  are  admitted  in  evidence.  We  say  that 
they  are  admissible  if  they  are  genuine 
documents. 

The  case  is  remanded  to  the  Judge  for  the 
trial  of  the  following  issues : — 

1.  To  whom  the  lands  to  which  this  allu- 
vion adjoins,  or  is  most  contiguous,  belong, 
and  the  shares  and  interests  of  the  several 
parties  therein ;  and  what  portions,  if  any,  of 
the  land  in  dispute  are  annexed  or  most  con- 
tiguous to  lands  belonging  to  the  plaintiff. 

2.  Whether  Chuk  Futtehpore,  or  any 
portion  of  it,  is  on  the  banks  of  the  river. 

In  trying  these  issues,  the  Judge's  atten- 
tion should  be  drawn  to  the  Full  Bench 
decision  of  this  Court  in  special  appeal  No. 
1495  of  1863,  dated  the  26th  May  1865  (3 
Weekly  Reporter,  page  5 1).  For  the  purpose 
of  determining  these  issues,  the  Judge  is  to 
order  a  local  investigation  under  Section  180 
of  Aft  VIII.  of  1859,  and  direct  the  Commis- 
sioner to  annex  a  map  to  his  report. 

The  issues,  when  determined  by  the  Judge, 
will  be  returned  to  us  with  his  finding  there- 
on, together  with  the  evidence. 

Regular  Appeals  Nos.  20 jy  208 j  and  j/fo 

of  186^. — These  cases  will  be  remanded  in 

^    like  manner  and  for  the  same  purpose,  and 

subject  to  the  same  directions  as  No.   220 

of  1864^ 


Regular  Appeal  No,  2og  of  1864, — ^Th» 
case  will  also  be  remanded  for  the  same  pur- 
pose, and  subject  to  the  same  directions  ai 
No.  220  of  1864.  In  addition  to  the  first 
issue  therein  fixed,  the  Judge  will  try 
when  the  river  first  became  fordabl^ between 
the  chur  and  the  lands  on  the  north  side  of 
the  river. 

Regular  Appeal  No.  J62  of  1864,— Vit 
think  that  this  case  should  go  back  for  re-in- 
vestigation. The  Principal  Sudder  Ameen 
does  not  appear  to  have  taken  notice  of 
the  letters  which,  if  genuine, .would  ha?e 
very  much  corroborated  the  kubooleuts.  11 
Messrs.  Watson  and  Co*  held  as  tenants  of 
the  plaintiffs,  they  admitted  their  title.  We 
think  that  the  case  ought  to  go  back  to  be 
re-investigated  and  determined  on  the  merits. 
In  considering  whether  Messrs.  Watson 
and  Co.  held  under  the  plaintiffs,  and  whether 
the  kubooleuts  were  executed,  the  Conrt 
should  consider  whether  the  letters  produced 
by  the  plaintiffs  are  genuine  or  not. 

The  plaintiff's  witnesses  ought  to  have 
been  examined  by  the  Ameen,  and  should  be 
cited  and  examined  upon  the  re-investigation. 

As  cases  in  Regular  Appeal  Nos.  220,  207, 
208,  209,  and  349,  have  gone  to  the  Judge 
for  re-investigation,  and  as  this  case  relates 
to  a  portion  of  the  same  chur,  it  should  go  to 
the  Judge  to  be  decided  by  him. 


The  8th  June  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 

Rights  (in  half  of  a  flowing;  river). 

Case  No.  272  of  1866^. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Rungpore,  dated  the  nth  N(h 
V ember  186^,  affirming  a  decision  passed 
by  the  Moonsiff  of  Badia  Khally,  dated 
the  28th  March  186$. 

Prosunno  Coomar  Tagore  (Plaintiff), 
Appellant, 
versus 

Kishen  Choytunno  Roy  and  others  (Defend- 
ants), Respondents. 

Baboos  Sreenath  Doss  and  Kishen  Dyal 
Roy  for  Appellant. 

Baboo  Mohendro  Lai  Shome  for 
Respondents. 

A  person  cannot  claim  rights  under  the  alluvUI  Ia« 
in  half  of  a  flowing  river. 

The   special   appellant    was  not  a  party 
to  the  survey-proceedings.      The  river  Nnl- 
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leah  has  been  (jiemdrcated  as  belonging  to 
the  estate  of  the  special  respondent.  The 
Judge  finds  that  this  river  is  a  flowing 
stream,  and  the  special  appellant,  who 
asserted  rights  of  fisher}- — which  assertion 
would  sgsm  to  prove  that  it  was  a  flowing 
stream — failed  to  prove  them.    The  pleader 

*for  the  special  appellant  is  unable  to  quote 
aoy  law  or  decision  whereby  his  client  is 
entitled  to   claim   half  of  a  flowing   river. 

.  The  appeal  is  dismissed  with  costs  and 
interest. 


The  17th  May  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Camp- 
bell, Judges, 

Jariadiction — Erroneoas  ▼alnation  of  suit 

Case  No.  402  of  1865. 

Regular  Appeal  from  a  decision  passed  by 
Air,  James  Reily,  Principal  Sudder 
Ame'en  of  East  Burdwan,  dated  the  ajrd 
June  i86j. 

Kally  Churn  Roy  and  others  (Defendants), 

Appellants, 

versus 

Jeetoo  Soonduree  Dossee  and  others 
(Plaintiffs),  Respondents. 

Baboos  Bama   Churn  Banerjee  and   Obhqy 
Churn  Bos4  for  Appellant. 

Baboo  Umbika  Churn  Banerjee  for 
Respondent. 

Pbiiitf£F  estimated  his  suit  at  less  than  5,000  rupees, 
but  the  items,  if  added  up  correctly,  would  have 
amounted  to  more  than  5,000  rupees.  Defendant  did 
ool  contest  the  correctness  of  ihe  addition,  and  appealed 
to  the  Judg^e,  who  remanded  the  case  to  the  Principal 
Sudder  Ameen,  from  whose  decision  the  present  appeal 
is  made.  HkLD  that  the  judge's  decision,  however 
erroneous,  was  not  a  nullity,  out  operative  until  set  aside 
either  by  him  or  by  a  Court  of  Appeal,  and  that  the 
plaintiif  had  a  right  to  treat  the  decision  of  the  Princi- 
pal Sudder  Ameen  on  the  remand  as  a  valid  judgment. 

«««««« 

The  respondent  took  a  preliminary  ob- 
jection to  the  hearing  of  this  appeal,  that  a 
former  appeal  to  the  Judge,  upon  which  a 
remand  order  was  passed,  was  without  juris- 
diction. 

The  fact  appears  to  have  been  that  the 
plaintiff  had  estimated  the  suit  at  less  than 
5,000  rupees;  but  the  items,  if  added  up 
correctly,  would  have  amounted  lo  more 
than  5,000  rupees.  The  defendant  did  not 
contest  the  correctness  of  the  addition,  ai^d 
appealed  to  the  Judge.     Upon  this  apparent 


jurisdiction  the  Judge  proceeded,  and  re- 
manded the  case  to  the  Principal  Sudder 
Ameen,  from  whose  decision  the  present 
appeal  is  made. 

We  think  that  the  plaintiff  has  a  right  to 
call  upon  us  to  treat  the  decision  of  the 
Principal  Sudder  Ameen  on  the  remand  as 
a  valid  judgment.  We  need  not  express 
any  opinion  -as  to  whether  the  plaintiff  might 
not  have  abandoned  some  of  the  items  so  as 
to  give  the  Judge  jurisdiction,  or  whether 
the  former  decree  may  be  considered  as 
abandoned  and  set  aside  by  the  consent  of 
both  parties.  We  have  no  doubt  but  that, 
when  the  case  came  before  him  on  the 
second  occasion,  the  Principal  Sudder 
Ameen  had  a  right  to  try  it,  and  power  to 
pronounce  a  valid  judgment.  And  from 
that  judgment  the  present  appeal  is  properly 
presented.  Again,  if  the  defendant  meant 
to  object  that  the  judgment  of  the  Judge 
in  remanding  the  case  was  wrong  and  with- 
out jurisdiction,  he  should  have  presented  a 
special  appeal  to  this  Court.  The  judgment 
of  the  Judge,  however  erroneous,  is  not  a 
nullity,  but  operative  until  it  is  set  aside 
either  by  him  or  a  Court  of  Appeal. 

There  is  absolutely  nothing  in  this  point. 


The  28th  May  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges, 

Possession  of  land  by  single  shareholder  (with 
consent  of  all  parties). 

Case  No.  2907  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Mr.  H.  R.  Madocks,  Judge  of  BhauguU 
pore,  dated  ihe  yth  August  t86^,  reversing 
a  decision  passed  by  the  Principal  Sudder 
Ameen  9/  that  District,  dated  the  2jrd 
December  186 1. 

Chowdhry  Nil  Kant  Pershad  Singh  (Plaint- 

iff),  Appellant, 

versus 

Ahlad  Singh  and  others  (Defendants), 
Respondents. 

Mr.  C.  Gregory,  Moonshee  Ameer  Ali,  and 
Baboos  Dwarkanauth  Mitter  and  Unnoda 
Pershad  Banerjee  for  Appellant. 

Baboos  Anund  Gopal  Paleet,  Kishen  Succa 
Mookerjee,  and  Kalee  Prosunno  Dutt  for 
Respondents. 

A  suit  for  possession  of  land  will  no^lie  a^inst  a 
siagte  shareholder  fior  a  particular  portion  ofii  joint 
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estate  held  separately  under  an  existinsr  arrangement 
Acquiesced  in  by  the  plaintiffs  and  agreedto  by  the  other 
co-sharers;  nor  can  the  plaintiffs  let  to  a  tenant  the 
property  in  the  lawful  possession  of  such  shareholder. 

On  the  24lh  Januar>'  1857,  the  plaintiff, 
Ram  Pershad  Singh,  for  himself,  and  as 
guardian  of  Chowdry  Nil  Kant  Pershad 
Singh  and  others,  instituted  a  suit  against 
Ahlad  Singh  for  the  rents  of  14  dams  of 
two  villages  called  respectively  Dheera  arid 
Mothoorapore,  being  portions  of  Pergunnah 
Bisthazaree,  14  dams  whereof  were  leased 
to  the  defendant,  the  kubooleut  being  dated 
the  24th  October  1852. 

Ahlad  Singh  defended  the  action,  claiming 
to  keep  back  the  rents  for  Dheera  and 
Mothoorapore,  of  which  he  said  he  never  had 
possession. 

One  Deg  Narain  Singh  interveiied,  alleg- 
ing that  the  suit  against  Ahlad  Singh  for 
the  rents  of  these  two  villages  was  collusive ; 
that  he  himself  was  in  possession  of  12 
annas,  of  Mothoorapore  and  the  entire  16 
annas  of  Dheera  ;  and  that  the  plaintiff  had  no 
interest  in  these  mouzahs.  He  was  admitted 
as  a  defendant. 

After  several  remands,  the  case  came  be- 
fore Mr.  Richardson,  the  Judge  of  Bhaugul- 
pore,  on  the  23rd  Decertiber  1861. 

Mr.  Richardson  found  that  the  plaintiff's 
ancestor  Dowlut  purchased  from  Mahomed 
Khan  and  Ahmed  Khan  a  share,  14  dams, 
in  Pergunnah  Bist  Hazaree  ;  that  he  was  put 
in  possession ;  that  he  granted  a  lease  of  1 4 
dams  in  13  villages  to  Ahlad  Singh  for 
the  years  between  1 260  and  1264;  that  the 
defendant,  Deg  Narain,  alleged  himself  to 
have  rights  in  Dheera  and  Mothoorapore, 
but  that  these  rights  in  no  way  affected  Ram 
Pershad's  rights  to  14  dams.  He  says  the 
decree  of  the  Principal  Sudder  Ameen  in 
1858  shows  that  plaintiff  had  a  right  in 
Dheera  ;  and,  thinking  plaintiff's  right  clearly 
established,  he  inferred,  contrarf  to  the  al- 
legations both  of  Deg  Naiam  and  Ahlad 
Singh,  that  Ahlad  Singh  had  possession. 

On  appeal,  this  Court  thought  that  the 
Judge  had  taken  it  for  granted,  without  suffi- 
cient enquiry,  that  the  plaintiff's  14  dams 
were  distinct  from  the  defendant's  12  annas 
in  Mothoorapore ;  and,  as  to  Dheera,  that 
the  decree  of  the  Principal  Sutiiier  Ameen  in 
1858  might  show  that  the  plaintiff  had  14 
dams  in  the  entire  Pergunnah,  but  not  of 
what  that  14  dams  consisted. 

This  Court  directed  that  an  issue  should 
be  tried  whether  the  whole  interest,  which 
the  plaintiff's  predecessors  in  estate  may  have 
had  in  these  two  mouzahs,  had  not  passed 
out  orthetn  by  dee4s  of  sale,  compromise, 


or  otherwise,  prior  to  the  date  of  the  pottah 
to  Ahlad  Singh. 

The  case  has  been  tried  on  the  remand  fay 
the  present  Judge  of  Bhaugulpore,  Mr. 
Madocks. 

He  says :  "  The  documentary  Evidence 
seems  to  me  fully  to  establish  the  fact  that  the  . 
interest  which  Ahmed  Khan  and  Mahomed 
Khan  may  once  have  had  in  the  estate  had 
passed  out  of  them  previous  to  the  date  <rf 
the  plaintiff's  lease  to  the  defendant  Ahlad 
Singh"  {viz.,  the  25th  October  1852).  "What 
I  gather  from  the  documents  add  decision  is 
that,  under  the  provisions  of  a  Solehnamah, 
dated  7th  February  1823,  and  Safeenamah, 
14th  November  1830,  &c.,  Khajah  Rassool 
Khan  and  Mussamut  Newaz  Bibee  had  pos* 
session  of  Dheera  and  Mothoorapore  till  the 
sale  in  execution  of  decree  in  July  1845, 
when  12  annas  of  Mothoorapore  and  the 
whole  of  Dheera  passed  out  of  their  hands, 
as  per  decree  of  the  nth  July  1851,  and 
came  intathe  possession  of  Babooram,  from 
whom  Deg  Narain  purchased ;  and  that 
Ahmed  Khan's  and  Mahomed  Khan's  in- 
terest in  those  estates  passed  away  by  the 
decision  of  the  13th  December  1820,  under 
the  compromise,  dated  the  7th  of  Decenaber 
1823."  He  adds  :  "  I  am  not  prepared  to  say 
that  they  had  no  legal  title  subsequently  to 
a  share  of  these  estates,  but  merely  state 
that  these  documents,  coupled  with  other 
proofs,  show  that  the  interest  which  they 
once  may  have  had  passed  out  of  them  by 
the  deeds  of  compromise."  Under  these 
circumstances,  he  dismissed  the  suit  as 
against  D^g  Narain. 

The  plaintiff  appealed  specially.  The 
first  objection  is  that  the  Judge  has  miscon- 
strued the  deeds  of  compromise  of  1823  and 
1830,  inasmuch  as  neither  Unur  Khan  nor 
his  sons  Ahmed  Khan  and  Mahomed  Khan 
were  parties  to  them,  and  that  Ahmed  Khan 
and  Mahomed  Khan  were  declared  by  the 
decree  of  1828  not  to  be  bound  by  the  com- 
promise in  1823. 

The  question  on  the  remand  appears  to 
us  to  have  been  properly  tried,  and  the  deci- 
sion to  be  a  very  sensible  and  satisfactory 
one.  It  may  well  be  that,  after  obtaining 
the  decree  in  1828  as  a  matter  of  fact,  the 
plaintiff's  predecessors  in  estate  fell  in  with. 
and  adopted  the  arrangement  for  holding* 
the  shares  separately  which  had  been  enter- 
ed into  by  the  other  proprietors  in  1823. 

Assuming  that  the  Judge  uses  an  inac- 
curate expression  in  one  passage  of  his  judg- 
ment, when  he  says  that  *'  the  interest  which 
Ahmed  Khan  once  had  passed  out  of  them 
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by  the  deeds  of  compromise ;"  suppose  these 
deeds  of  compromise  are  not  binding  upon 
the  plaintiff ;  assuming  them  to  be  of  no  more 
value,  as  regards  the  plaintiffs,  than  a  map 
would  be  which  admittedly  showed  the  man- 
ner in  wbich  the  several  villages  of  the  Per- 
gunnah  were  held  in  1823 — the  evidence  and 
'  finding  of  the  Judge  shows  at  least  that, 
at  the  date  of  the  pottah  to  Ahlad  Singh, 
the  villages  were  de  facto  held  by,  and  in  the 
possession  of,  Y^^%  -Narain,  and  not  by  the 
plaintiffs.  It  is  not  necessary  to  discuss  the 
question,  and  we  express  no  opinion  whe- 
ther, in  a  suit  for  partition  or  some  other 
proceeding  in  which  all  the  shareholders 
might  be  brought  before  the  Court,  and  the 
rights  of  all  the  several  parties  might  be 
dealt  with  and  taken  care  of,  the  plaintiffs 
might  not  have  a  right  to  a  re-division  of  the 
Pergunnah.  But  they  cannot,  in  a  suit  for 
possession  brought  against  a  single  share- 
holder for  a  particular  portion  of  the  joint 
estate  held  separately  under  an  existing 
arrangement  which  has  been  acquiesced  in  by 
themselves  and  agreed  to  by  the  other  co- 
sharers,  disturb  the  possession  of  a  person 
holding  under  a  title  as  a  joint  proprietor  of 
the  Pergunnah.  Nor  can  they  be  allowed  to 
better  their  position  by  the.  notable  expedient 
they  seem  to  have  resorted  to  in  the  present 
case,  of  pretending  to  let  to  a  tenant  property 
in  the  lawful  possession  of  such  a  co-pro- 
prietor. 

There  is  no  ground  for  this  appeal,  which 
is  dismissed  with  costs  and  interest. 


The  31st  May  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges. 

Estoppel  (by  representation). 

Case  No.  76  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
Moulvee  Itrut  Hossein  Khan^  Principal 
Sudder  Ameen  of  Behar^  dated  the  i8th 
December  186$, 

Moonshee  Syud  Ameer  Ali  (one  of  the 
Defendants),  Appellant , 

versus 

Syef  Ali  (Plaintiff),  Respondent. 

Mr,  R,  E.  Twidale  and  Bahon  Kishen 
Kishore  Ghose  for  Apj)ellint. 

^fr.  C.  Gregory  and  Baboo  fhvai  kanath 
Mitter  for  Respondent. 


Suit  laid  at  Rupees  8,652-8-5. 

Where  a  person,  by  his  own  solemn  and  deliberate 
act,  wilfully  induces  another  to  believe  the  existence  of 
a  certain  state  of  thinj^s,  and  to  deal  with  him  on  the 
faith  of  it,  he  and,  as  a  general  rule,  his  heirs,  or  those 
who  claim  under  him,  are  conclusively  bound  by  the 
representation  so  made,  and  will  never  be  allowed 
to  contradict  it  to  the  prejudice  of  the  other. 

This  is  an  appeal  by  the  defendant,  Moon- 
shee Syud  Ameer  Ali,  against  the  decision 
of  the  Principal  Sudder  Ameen  of  Gya.  The 
plaintiff,  Syud  Syef  Ali,  sues  for  possession 
of  certain  shares  of  landed  property,  and  to 
set  aside  alienations  by  Tegh  Ali  and  Tajoon- 
nissa.     The  facts  are  as  follows  : — 

Hossein  Ali  and  Tegh  Ali  were  brothers. 
Hossein  Ali  died  in  December  1856,  and 
Tegh  Ali  in  i860.  On  Hossein  All's  death, 
his  brother  Tegh  Ali  became  entitled  to  12 
annas,  and  Tajoonnissa,  his  widow,  to  4  annas 
of  his  property.  The  plaintiff  sues  as  heir 
of  Hossein  Ali.  This  appears  to  be  the  real 
state  of  the  title. 

But  Tegh  Ali,  alleging  that  he  had  pur- 
chased certain  property,  including  that  now 
in  dispute,  from  this  same  Hossein  Ali 
under  a  bill  of  sale  dated .  the  30th  of 
January  1847,  on  the  26lh  of  April  1848 
executed  a  mokurruree  lease  of  12  annas  of 
Mouzah  Bhatoora  to  Tajoonnissa.  On  the 
31st  of  May  1848,  he  executed  a  mokurruree 
lease  of  3  annas  of  Mouzah  Kara  in  favor  of 
Hossein  Ali. 

On  the  9th  June  1849,  Tajoonnissa  and 
Tegh  Ali  executed  in  favor  of  Moonshee 
Ameer  Ali  a  kobala  of  8  annas  of  Bhatoora, 
Syef  Ali  making  over  his  proprietary,  and 
Tajoonnissa  her  mokurruree  rights. 

On  the  9th  June  1849,  Tajoonnissa  execu- 
ted to  Moonshee  Ameer  All  a  dur-mokurruree 
lease  of  4  annas  of  Mouzah  Bhatoora.  On 
the  7th  October  1854,  Tegh  Ali  executed 
to  Moonshee  Ameer  Ali  a  bill  of  sale  of  3 
annas  of  Mouzah  Kara. 

As  we  have  said,  at  the  time  of  the  exe- 
cution of  these  deeds,  the  property  dealt 
with  by  Tegh  Ali  really  belonged  to  his 
brother  Hossein  Ali,  the  alleged  bill  of  sale 
of  the  30th  of  January  1847  having  been 
declared  by  this  Court  on  appeal  not  to  be 
genuine. 

The  Principal  Sudder  Ameen  of  Gya, 
Moulvte  Itrut  Hossein,  says  the  deeds  of 
lease  and  sale  by  Tegh  Ali  should  be  can- 
celled, as,  *•  when  the  deed  of  sale  (of  1847) 
in  favor  of  the  plain  iff 's  father  was  held 
void,  and  ihe  right  of  the  father  was  over- 
thrown, no  bill  of  sale  or  other  deed  execut- 
ed by  the  plaintiff's  fathei*  in  reference  to 
the  estate  which  was  not  his  property  cau 
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be  recognized  as  bond  fide ;  and  not  only 
that,  but  no  business  transacted  by  his  father 
on  the  strength  of  such  deed  of  sale  can  be 
considered  valid/' 

*****  On  a  perusal  of  the  documents 
themselves,  it  is  clear  that  the  deed  of  sale  and 
all  the  other  documents  were  executed  oh 
the  part  of  the  plaintiff's  father  Tegh  Ali 
.  on  the  strengtlkof  the  deed  of  1847 ;  and,  such 
being  the  case,  the  whole  of  the  documents 
so  executed  by  Tegh  Ali,  father  of  the 
plaintiff,  ought  to  be  held  a  nullity." 

The  most  absurd  results  would  follow,  and 
the  grossest  injustice  might  be  perpetrated, 
if  the  Principal  Sudder  Ameen's  doctrine 
were  well  founded  in  law.  If  the  documents 
executed  by  Tegh  Ali  were  nullities,  it 
would  follow  that,  though  for  fraudulent 
purposes  he  himself  might  have  fabricated 
the  deed  of  January  of '1847,  by  which  he 
was  enabled  to  appear  as  owner  of  the 
property — though  by  means  of  that  deed 
he  had  deceived  Moonshee  Syud  Ameer  Ali, 
and  had  obtained  for  him  the  full  price  of 
the  property  conveyed — still,  as  against  the 
man  whom  he  had  so  cheated,  he  could  set  up 
his  own  fraud  and  forgery,  and,  claiming  as 
heir  to  his  brother,  could  actually  reclaim 
the  whole  of  the  land  which  he  had  sold,  and 
the  price  of  which  he  had  received. 

The  appellant's  case  is  that  the  whole  of 
the  leases  and  deeds  of  sale  under  which  he 
claims  are  made  with  the  assent  of  Hossein 
Ali.  But  whether  that  be  the  case  or  not — 
assuming  that  the  Principal  Sudder  Ameen 
is  right  in  finding  that  they  were  executed 
by  Tegh  Ali  claiming  under  the  fictitious  bill 
of  sale — Tegh  Ali  in  his  lifetime  would 
never  have  been  allowed,  as  against  the 
appellant,  to  deny  that  he  possessed  the  estate 
and  interest  which  by  the  leases  and  bill  of 
sale  he  represented  himself  to  possess.  As 
regards  him,  the  case  would  falNwithin  the 
well-known  rule  of  law  that  where  a  person^ 
by  his  own  solemn  and  deliberate  a6l,  wilfully 
induces  another  to  believe  the  existence  of  a 
certain  state  of  things,  and  to  deal  with  him 
on  the  faith  of  it,  he  is  ■  conclusively  bound 
by  the  representation  so  made,  and  will  never 
be  allowed  to  contradict  it  to  the  prejudice 
of  the  other.  As  a  general  rule,  the  heirs, 
or  those  who  claim  under  such  a  person,  are 
bound  to  the  same  extent  that  he  4iimself  is. 
Applying  these  principles  to  the  present 
case,  we  declare  that  the  plaintiff,  who  must 
make  title  as  heir  to  this  property  through 
^^  his  father  Tegh  Ali,  who  survived  Hossein 
Ali,  is  precluded  from  denying  that  Tegh 
^i  biM  the  interest  he  professed  to  have, 


when  he  executed  the  deeds  now  in  question* 
And  we  therefore  reverse  the  decision  d 
the  Principal  Sudder  Ameen  on  this  point 
As  to  the  deed  of  earnest  of  the  4th  Decem- 
ber 1857  executed  by  Tajoonnissa  after  the 
death  of  Hossein  Ali,  and  the  dee^  of  sale 
also  executed  by  her  in  favor  of  the  appel* 
lant,  dated  the  20th  May  1858,  relating  to 
Mouzah  fihaskur,  it  appears  that,  at  the  time 
of  the  execution  of  these  deeds,  Tajoonnissa 
was,  as  widow  of  Moulvee  Syud  Hossein  Ali, 
only  entitled  to  4  annas  of  the  Mouzah.  the 
remaining  12  annas  belonging  4o  Tegh  Ali 
Tajoonnissa,  by  these  deeds,  professed  to 
convey  8  annas  to  the  appellant. 

The  plaintiff  will  retain  his  decree  for  the 
remaining  12  annas.  The  result  will  be 
that  the  decree  of  the  Lower  Court  mast  be 
modified.  The  suit  must  be  dismissed  except 
as  to  1 2  annas  of  Mouzah  Bhaskur.  The  de- 
fendant will  get  costs,  both  in  this  Court  and 
the  Lower  Court,  in  proportion  to  the  value  ol 
the  several  properties  decreed  to  him. 

The  plaintiff  will  have  a  decree  declaring 
his  right,  as  heir  of  his  father  Tegh  Ali,  to 
12  annas  of  Mouzh  Bhaskur,  and  will  get 
costs  from  the  defendant,  appellant,  on  a 
valuation  equal  to  4  annas  of  that  Mouzah — 
that  being  the  extent  to  which  his  claim 
resisted  by  the  defendant 


The  22nd  July  1865. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton* 

Karr,  Judges, 

Ghatwalee  Tennrea  (Resomption  of). 

Case  No.  131  of  1865. 

Regular  Appeal  from  a  decision  passed  by  ike 
Principal  Sudder  Ameen  of  Bhaugulpore, 
dated  roth  January  186$, 

Mussamut  Sona,  widow  of  Joymungal  Singh, 
and  guardian  of  his  minor  sons  (Defend- 
ant), Appellant, 

versus 

Rajah  Leelanund  Sing  and  Mrs.  A.  Sandys 
(Plaintiffs),  Respondents, 

Baboos  Chunder  Madhub  Ghose  and  Luckket 
Churn  Bose  for  Appellant. 

Messrs,  R.  V,  Doyne  and  G,  C.  Paul,  Baboo 
Unnodapersad  Bannerjee,  and  Moonshee 
Ameer  Ali  for  Respondents. 

Suit  valued  at  Rs.  2,15,000. 

Suit  for  resumption  of  a  ghatwalee  tenure.      HelO 
that  the  sunmid  io  this  esse  was  peTSonil  to  the  giantM^ 
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iad  that  it  did  not  confer  on  hiii  descendants  or  represen- 
tatives an  hereditary,  transferable,  and  permanent 
tenure  at  a  fixed  rate.  Held  also  that  the  clearest  and 
most  precise  definition,  such  as  istemraree &nd  mourosee 
with  the  addition  of  nusiun  bdnuslun  (from  generation 


to  generation)  would  be  necessary  to  support  the  appeal. 

ueneral  question  of  gl         \ 
Court,  bu#  not  touched  on  in  this  decision. 


meral  question  of  ^hatwalee  tenures  pressed  on  the 


This  is  a  suit  for  resumption  of  a  ghat- 
walee  tenure  of  very  considerable  extent, 
comprising  no  less  than  64  mouzahs,  brought 
on  the  allegation  that  Joymungul  Singh,  to 
whom  the  said  tenure  is  granted  by  a  sun- 
nud  of  the  Raj  ah,  dated  the  30th  of  March 
1 80 1,  died  t)n  the  ist  of  November  1803, 
and  that  the  tenure  reverted  to  the  zemin- 
dar. The  plaint  and  written  statement 
also  stated  that  the  duties  of  police-service, 
on  performance  of  which  the  tenure  was 
held,  had  now  ceased  to  be  necessar>%  owing 
to  an  arrangement  made  between  the  ze- 
mindar and  the  Government;  that,  there 
being  no  further  necessity  for  the  services 
of  the  ghatwal,  the  tenure  itself  must  lapse. 

The  defendant,  besides  limitation  and 
other  points,  pleaded  that  she  was  not  bound 
by  any  settlement  between  the  zemindar 
and  the  Government,  and  that  the  ghat- 
walee  tenure  was  an  ancient  tenure,  of  which 
she  could  not  be  dispossessed.  In  appeal,  it 
is  added  that  the  occupant  is  quite  ready  to 
perform  the  duties  at  any  time  required  of 
ghatwals. 

The  Principal  Sudder  Ameen  went  fairly 
into  the  merits  of  the  case,  and  gave  a  de- 
cree in  favor  of  the  plaintifF,  holding  that 
there  was  no  longer  any  service  left  for  the 
ghatwal  to  perform,  and  that,  in  the  deed 
of  March  1801,  there  was  no  mention  of  the 
sunnud  being  istemraree  or  mourosee. 

In  appeal,  the  appellant's  pleader  at 
first  wholly  relied  on  an  elaborate  judg- 
ment of  a  Divisional  Bench  of  our  Court, 
passed  by  Justices  Trevor  and  Campbell, 
on  the  17th  June  last  (Weekly  Reporter, 
Vol.  III.,  p.  84),  as  ruling  that  ghatwals 
hold  a  perpetual  hereditary  tenure  at  a 
fixed  jumma  payable  in  money  and  service, 
and  that  they  cannot  be  evicted  except  for 
misconduct.  We  have  carefully  considered 
that  judgment,  as  well  as  the  arguments  for 
and  against  the  view  taken  by  our  learned 
colleagues  as  to  the  rights  of  ghatwals. 
Those  arguments  have  been  pressed  on  us 
by  Mr.  Doyne  and  Mr.  Paul  for  the  zemin- 
dar, and  by  Baboo  Chunder  Madhub  Ghose 
for  the  ghatwal ;  but  we  find  it  is  not  neces- 
sary that  we  should  decide  this  case  on  any 
general  view  of  the  position,  duties,  and  pri- 
^eges  of  ghatwals.  The  present  suit  ought, 
in  oar  opinion,  to  be  decided  wholly  by  a 


reference  to  the  sunnud  of  1801,  and  to  a 
previous  suit  in  which  the  rights  of  the  pre* 
decessor  of  the  defendant  were  successfully 
impugned  by  the  same  zemindar. 

In  that  case,  which  was  decided  by  the 
late  Sudder  Court  on  the  i  tth  of  December 
1857,  Rajah  Leelanund  sued  Jugomohun, 
who  was  the  father  of  Joymungul,  lately  de- 
ceased, for  resumption  of  his  ghatwalee 
tenure  ;  and  the  Court  ruled  that,  although  the 
defendant's  ancestors  had  been  in  possession 
since  1185,  yet  they  were  not  entitled  to 
''  hold  the  lands  at  a  fixed  jutntna,  or  to  re* 
tain  possession  of  them  after  they  had  ceased 
to  perform  the  duties  for  which  those  lands 
were  assigned  to  them."  The  Court  also 
laid  it  down  that  the  position  of  ghatwals 
was  very  different  from  that  of  the  mokur« 
rureedars  referred  to  in  Regulation  VIII.  of 
^793»  or  from  that  of  dependent  talookdars 
of  Section  5 1  of  the  same  law.  The  Court 
concluded  by  saying  that,  whether  the  ghat- 
wals had  held  possession  from  1 185  or  from 
some  date  later,  but  antecedent  to  the  De- 
cennial Settlement,  their  right  to  hold  the 
lands  must  be  considered  to  cease  when 
their  services  were  dispensed  with. 

We  find,  further,  that  an  application  for 
review  of  the  above  decision  was  rejected 
on  the  4th  of  September  1858  (page  1471), 
in  which  the  Court  said  that  the  distinction 
between  the  tenures  of  a  ghatwal  and  of  a 
mokurrureedar  had  been  fully  discussed,  and 
that  the  Court  had  pointed  out  how,  when  the 
necessity  for  service  ceased,  the  zemindar 
might  dismiss  the  servant  and  resume  the  land. 

It  is  clear  to  us  from  the  above  that  the 
rights  of  the  ghatwals,  whom  the  defendant 
now  admittedly  represents,  were  held  by  the 
highest  Court  of  Appeal  to  have  ceased  and 
determined,  and  that  the  present  position  of 
the  defendant  must  be  ascertained  by  refer- 
ence to  the  subsequent  sunnud  of  30tb 
March  1801,  which  the  Rajah  granted  of  his 
own  free  will  by  way  of  settlement,  when 
he  was  about  to  take  out  execution  of  the 
decree  which  he  had  gained. 

Now,  a  careful  perusal  of  this  sunnud 
satisfies  us  that  it  is  personal  to  the  grantee, 
and  that  it  can  by  no  means  be  taken  to 
confer  on  his  descendants  or  representatives 
an  hereditary,  transferable,  and  permanent 
tenure  at  a  fixed  rate.  The  sunnud  certain- 
ly contains  the  usual  specification  of  the 
duties  to  be  performed  in  the  prevention  of 
theft  and  robbery,  and  the  usual  exhortation 
of  vigilance  and  fidelity  in  the  discharge  of. 
such  duties.  But  the  rent  required  «was  an 
increase  from  the  former  amount  of  Rs.  1,317 
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to  Rs.  3,000  a  year,  and  there  is  a  proviso 
in  the  deed  that  the  ghatwal  may  be 
discharged  if  he  refuse  to  perform  service, 
and  that  another  may  be  appointed  in  his 
place.  The  sunnud  does  also,  we  admit, 
refer  to  the  tenure  as  formerly  (1.  <f.,  before 
the  suit  alluded  to)  standing  in  the  name  of 
Joymungul  Singh,  but  it  nowhere  re-confers 
the  grant  on  the  old  tenure.  No  such  ex- 
pressions as  istemraree  or  mourosee  occur 
in  the  document  as  they  did  in  that  of  Sep- 
tember 1777.  The  rent  is  simply  declared 
to  be  mookurur  wa  tnmhukhas,  i.  €.,  set- 
tled and  fixed,  from  the  year  1269.  The 
appellant  lays  stress  on  the  words  that  the 
tenure  was  restored  to  Joymungul  "  accord- 
ing to  the  custom  which  prevails  before/' 
as  implying  that  Joymungul  Singh  was  re- 
instated in  his  tenure  with  all  the  privileges 
which  he  had  enjoyed  previous  to  the  suit 
which  terminated  against  him.  But  we  can 
only  take  these  words  as  referring  to  the 
kind  of  service  to  be  performed,  and  we 
feel  quite  justified  in  saying  that,  in  a  fresh 
deed  of  this  kind,  we  should  require,  not 
general  language  which  may  be  interpreted 
one  way  or  another  according  to  the  wishes 
of  either  party,  but  the  clearest  and  most 
precise  definition,  such  as  istemraree  and 
mourosee  with  the  addition  of  nuslun  ba 
nuslun,  before  we  could  admit  that  a  sunnud 
granted  by  a  zemindar,  who  had  been  suc- 
cessful in  litigation  enhancing  the  jumma 
considerably,  could  be  other  than  personal 
to  the  grantee,  or  must  not  be  liable  to  lapse 
either  by  failure  of  service  or  by  the  death 
of  the  grantee.  In  fact,  we  can  see  no  dis- 
tinction between  such  a  grant  and  an  ordi- 
nary jaghir,  which  would  certainly  lapse  by 
the  death  of  the  jaghirdar. 

We  cannot  admit  that  the  effect  of  this 
sunnud  is  to  avoid  and  annul  the  decree 
of  the  late  Sudder  Court,  and  to  leplace  the 
ghatwal  in  the  position  in  which  he  stood 
prior  to  the  litigation,  whatever  that  posi- 
tion might  be.  The  old  rights  must,  we 
think,  be  wholly  effaced  thereby,  and  the  par- 
ties commence  on  a  new  footing. 

Holding  these  views,  we  find  it  unneces- 
sary to  express  any  opinion  on  the  general 
rule  propounded  for  ghatwalee  tenures  by 
our  learned  colleagues  in  the  judgment 
already  alluded  to,  or  to  enter  into  any 
consideration  of  the  condition  of  ghatwals 
in  Khurruckpore  compared  with  ghat- 
wals in  Beerbhoom,  or  of  the  effect  of  the 
late  arrangement  made  by  the  zemindar 
with  the  Government,  or  of  the  position  of 
ghatwAs   from   whom   police-service    may 


be  no  longer  required.  Many  of  these 
points  are,  no  doubt,  of  the  highest  import- 
ance, and  they  have  been  urged  on  us  with 
much  ability  in  the  present  appeal.  Bat 
they  do  not  influence  our  judgment  in  any 
way,  because,  for  the  reasons  detailed  above, 
we  treat  this  tenure  on  the  footing  on 
which  it  was  left  by  the  decision  of  1857  • 
and  by  the  fresh  sunnud  of  1801. 

The  decision  of  the  Principal  Suddex 
Ameen  is  affirmed,  and  the  appeal  is  dismissed 
vihh  costs. 


The  6th  June  1866. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  L.  S.  Jackson, 

fudges. 

Ghatwalee  Lands  (Resumption  of). 

Case  No.  275  of  1865. 

Regular  Appeal  from  a  decision  passed 
by  Baboo  Nurottum  Mullick,  Principal 
Sudder  Ameen  of  Bhaugulpore^  dated  the 
5th  July  i86s. 

Rajah  Neelanund  Singh  and  others  (Plaint* 

iffs).  Appellants, 

versus 

Surwan  Singh  (Defendant),  Respondent, 

Messrs,  R,  V.  Doyne  and  G.  C,  Pauly  and 
Moonshee  Ameer  AH  and  Baboo  Unnada 
Pershad  Banerjee  for  Appellants. 

Mr.  Montriou  and  Baboo  Chunder  Madhub 
Ghose  for  Respondent. 

In  the  absence  of  express  words  to  the  contrair}', 
ghatwalee  lands  held  under  a  lease  which  neither  con* 
hrms  nor  recognises  the  pre-existing  status  of  the 
ghatwals,  nor  confers  on  them  any  right  other  than 
that  of  holding  the  lands  at  a  nxed  rate  as  long 
as  ghatwal-service  is  required  from  them,  are  resum- 
able  by  the  zemindar  wnen  that  service  is  no  longer 
required. 

Kempy  J, — ^This  is  one  of  a  number  of 
suits,  brought  by  the  plaintiff,  the  zemindar 
of  Pergunnah  Kurukpore,  Zillah  Bhaugal* 
pore,  for  possession  of  a  tenure  hitherto  in 
the  occupation  of  the  defendant.  Mesne-pro- 
fits  are  claimed  for  the  year  1271  Fuslee, 
with  further  profits  to  date  of  possession. 
The  suit  is  valued  at  Rupees  60,000.  The 
co-plaintiff,  Mrs.  Sandys,  has  obtained  a  kut* 
kina  lease  of  the  property  in  dispute  from 
the  zemindar,  plaintiff.  The  plaintiffs  allege 
that  the  lands  in  dispute  were  held  by  the 
defendant  and  his  predecessors  in  lieu  of 
wages,  subject  to  the  performance  of  certain 
poUce    or   ghatwal-services,    but   thai   the 
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appointment,  suspension,  and  dismissal  of  the 
ghatwals,  were  exclusively  vested  in  the 
zemindar;  that,  as  the  zemindar  had  come 
to  an  arrangement  with  the  Government  on 
the  9th  of  November  1863,  whereby,  for  a 
payment^  of  Rupees  10,000  per  annum  in 
addition  to  the  Sudder  Jumma  hitherto 
payable  by  him,  he  was  relieved  of  all  police- 
services  which  he  was  bound  to  render 
through  the  subordinate  ghatwals,  the 
services  of  the  latter  being  no  longer  re- 
quired, the  tenures  held  by  them  in  lieu  of 
wages  had  Japsed,  and  the  zemindar  was 
entitled  to  take  possession;  that,  on  at- 
tempting to  do  so  through  the  co-plaintiff, 
the  kmkinadar,  he  was  opposed  by  the  de- 
fendant.    Hence  this  suit. 

The  defendant,  after  raising  various  issues 
in  bar  which  have  not  been  pressed  upon 
the  Court,  answers  that,  prior  to  the  per- 
petual settlement,  the  lands  in  dispute  were 
in  the  possession  of  their  ancestors,  who 
reclaimed  the  lands  from  waste;  that,  in 
1777  A.  D.,  a  mokururee  istemraree  pottah 
was  granted  to  the  ancestors  of  the  defend- 
ant by  the  officers  of  Government  at  a  jum- 
ma of  Rupees  2 1 ;  that  the  holding  of  the 
defendant  is  not  solely  dependent  upon  the 
performance  of  police- services,  but  comes 
under  the  description  of  the  talooks  men- 
tioned   in    Section    4,  Regulation   VIII.  of 

1793- 

The  defendant  proceeds  to  state  that  the 

plaintiff  on  a  former  occasion  obtained  a 
decree  in  the  Zillah  Court  for  resumption 
and  possession  of  the  property  in  dispute; 
that,  on  the  defendant  appealing  to  the  late 
Sudder  Court,  a  compromise  was  made,  by 
which  the  defendant  agreed  to  pay  an  en- 
hanced rent,  the  plaintiff  con^rming  the 
right  and  possession  of  the  defendant  by 
grant,  dated  the  21st  June  1853. 

The  Principal  Sudder  Ameen  of  Zillah 
Bhaugulpore,  Baboo  Nurottum  Mullick,  held 
that  this  suit  and  thirty-one  others  brought 
by  the  same  plaintiffs  were  governed  by  the 
decision  of  this  Court,  dated  the  21st  June 
1864.     The  suit  was  dismissed. 

In  appeal,  the  main  points  urged  are — 
First. — ^That  the   decision  of  this  Court, 
dated  21st  June  1864,  does  not  govern  this 


Second. — ^That  a  fresh  pottah  was  granted 
to  the  defendant  on  the  21st  June  1853, 
after  a  compromise  come  to  between  the 
parties  subsequent  to  litigation,  in  which  the 
plaintiff  had  been  successful  in  obtaining  a 
decree  for  the  resumption  and  possession 
of  defendant's  tenure ;  and  that,  therefore,  this 


suit  bears  no  resemblance  to  the  case  cited 
by  the  Principal  Sudder  Ameen. 

Third. — That,  as  the  power  of  appointing, 
suspending,  and  dismissing  the  ghatwals, 
was  vested  in  the  plaintiff — the  necessity  for 
police-services  on  the  part  of  the  defendant  no 
longer  existing,  owing  to  the  arrangement 
made  by  the  plaintiff  with  the  Government — 
the  tenure  hitherto  held  by  the  defendant 
in  lieu  of  wages  lapsed,  and  was  liable  to  re* 
sumption. 

The  first  point  we  have  to  consider  is^ 
whether  this  case  and  others  of  a  similar 
character  which  are  before  us  in  appeal  are 
governed  by  the  decision  of  Justices  Trevor 
and  Campbell,  dated  the  17th  June  1865, 
in  the  suit  noted  in  the  margin.*    We  are 

clearly  of  opinion   . 
•.No.  299  of  1864,  Mono-    that  this  case  and 

runiun    Singh    and    others,         ,  .         .     .* 

Defendants,  Appellants,  ver-  Others  Of  a  Similar 

5MS  Raja  Leelanund  Singh  and  character    are    nOt 

others.    Plaintiffs,   Respond-  governed    by    that 

decision.  In  that 
case,  the  appellants,  the  ghatwals,  filed  a 
sunnud,  dated  i/ih  September  1777  A.  D., 
granted  to  them  by  Captain  Brown.  The 
learned  Judges  were  of  opinion  that  this  sun- 
nud, which  described  the  tenure  held  by  the 
defendants  in  that  suit  as  a  ''mokururee 
istemraree''  holding  or  perpetual  holding 
at  a  fixed  jumma,  was  *'  the  confirmation  of 
an  existing  tenure  rather  than  the  creation 
of  a  new  one ;  "  that  the  use  of  the  word  "  is- 
temraree "  or  "  perpetual "  in  Captain  Brown's 
sunnud  of  1777  was  strong  evidence  that 
at  that  time,  according  to  the  belief  and  usage 
of  the  country,  the  tenure  was  of  a  perpetual 
hereditary  character  which  would  not  be 
liable  to  forfeiture  even  were  the  services 
as  ghatwal  no  longer  required,  and  that, 
except  for  misconduct,  the  defendants  in  that 
case  could  not  be  evicted. 

In  the  present  case,  no  original  sunnud 
granted  by  Captain  Brown  has  been  filed. 
The  title  of  the  defendant  was  created  by 
the  pottah,  dated  21st  June  1853,  in  which 
the  terms  "  mokururee  istemraree,"  which  the 
learned  Judges  in  the  case  cited  have  con«* 
strued  to  mean  a  perpetual  holding  at  a  fixed 
jumma,  do  not  occur.  It  is  therefore  un- 
necessary that  we  should  here  state  whether 
we  do  or  do  not  concur  in  the  interpretation 
put  upon  those  words  by  the  learned  Judges 
who  decided  the  case  already  cited.  This 
case  must  be  decided  solely  with  reference 
to  the  pottah  of  the  21st  June  1853, 
whereby  the  former  rights  and  status  of  * 
the  defendant,  whatever  they  may  have  been, 
^  became  extinct.    It  is  clear  that  the  Idefend- 
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ant  in  this  suit  cannot  be  relegated  to  his 
former  status.  He  has  taken  up  an  entirely 
new  position,  and  must  stand  or  fall  by  the 
terms  of  the  pottah  of  the  21st  June  1853. 

What  title,  then,  does  this  pottah  in  its 
terms  create?  An  hereditary  indefeasible 
title?  a  grant  for  life?  And  here  we  may 
remark  that,  in  the  case  before  us,  the  grantee 
of  the  pottah  is  alive.  Or  is  it  a  mere  grant 
of  land;  to  be  held  at  a  stipulated  jumma, 
in  lieu  of  wages  fof  the  performance  of 
certain  police-duties,  resumable  when  those 
duties  are  no  loifger  required  ? 

The  pottah  or  grant  is  in  the  form  of  an 
amulnamah  addressed  to  the  ryots  of  the 
estate.  The  plaintiff,  the  zemindar,  was 
under  an  obligation  to  the  Government  to 
keep  up  a  certain  number  of  ghatwals  for 
the  purpose  of  guarding  the  ghits  or  passes 
generally,  and  for  the  prevention  of  robberies 
and  other  heinous  offences.  When  the  con- 
tract of  1853  was  entered  into  between 
the  parties  to  this  suit,  the  plaintiff,  the 
zemindar,  was  still  under  that  obligation 
to  Government,  and  that  obligation  only 
ceased  in  1863.  The  zemindar,  being  unable 
himself  to  perform  the  duty  of  a  ghatwai, 
and  having  more  land  than  money  at  his 
disposal,  granted  to  the  defendant  certain 
lands  to  be  held  by  him  at  a  stipulated 
jumma,  and  subject  to  the  performance  of 
certain  police* duties  which  are  enumerated 
in  the  pottah.  The  obligations  to  which 
the  grantee  was  subject  are  also  specified, 
the  grantor  reserving  to  himself  the  power 
of  suspension  and  dismissal. 

There  is  no  recital  of  a  former  or  older 
grant  in  the  pottah  before  us,  and  there  is 
nothing  in  the  terms  thereof  which,  directly 
or  by  implication,  can  be  held  as  creating  an 
hereditaiy  or  perpetual  tenure.  It  was 
purely  a  service-tenure,  dependent  for  its 
existence  on  the  will  of  the  zemindar ;  and 
we  have  not  been  shown  that  in  the 
lapse  of  time  its  original  character  has  been 
changed. 

The  words  upon  which  the  defendant  lays 
stress  are  "mokururee  moshakhus,"  or 
"fixed  stipulated."  These  words  clearly 
apply  to  the  fixity  of  the  rent  payable,  and 
not  to  the  duration  of  the  grant. 

The  contract  was  clearly  one  for  service, 
lands  were  given  in  lieu  of  wages,  the  jum- 
ma  was  fixed,  and  was  payable  as  long  as 
service  was  rendered;  and,  in  the  absence 
of  distinct  words  to  the  contrary,  the  em- 
ployer, the  zemindar,  is,  we  think,  at  liberty 
to  determine  the  tenure,  the  services  of  the 
employ^  no  iongor  being  required. 


It  is  material  to  observe  that  the  basis 
of  the  contract  in  the  present  instance  was 
the  obligation  the  zemindar  was  under  to 
the  Government  to  keep  up  a  police-force; 
that  obligation,  which  was  co-extensive  with 
the  obligation  of  the  defendant,  ceased  in 
1853 ;  and  as  the  defendant  no  longer  per- 
forms services,  nor  can,  under  the  altered  ' 
state  of  things,  services  be  required  from 
him,  his  holding  under  the  pottah  is  liable 
to  be  determined,  and  the  zemindar  is  entitled 
to  resume  and  take  possession  of  the  lands 
hitherto  held  by  the  defendant.  » 

With  reference  to  the  claim  for  wasilal 
for  the  year  I27[  Fuslee,  we  observe  that 
no  notice  to  quit  of  a  date  prior  to  the 
institution  of  this  suit  has  been  shown.  This 
suit  is  the  notice,  and,  from  the  date  of 
the  institution  of  this  suit,  the  defendant 
will  be  liable  for  mesne-profits,  to  be  ascer- 
tained in  execution  and  after  due  local 
enquiry.  The  decision  of  the  Principal 
Sudder  Ameen  is  reversed,  and  this  appeal 
decreed  with  costs  of  both  Courts,  except  oq 
the  item  of  mesne-profits,  which  has  been 
disallowed,  bearing  interest  payable  by  the 
respondent.  This  decision  governs  Appeals 
Nos.  276, 277,and  336,  which  are  also  decreed 
with  costs  and  interest. 

Jackson,  y, — I  entirely  concur  in  the  judge- 
ment delivered  by  my  brother  Kemp. 

It  must  be  borne  in  mind  that  the  defend* 
ants  have  not  set  up  any  case  of  hardship, 
such  as  the  expenditure  of  capital  and  labor 
in  improving  the  lands  under  any  implied 
assurance  from  the  zemindar  that  the  tenure 
was  perpetual.  Their  case  was  simply  this : 
"  We  are  ancient  ghatwals,  whose  title  has 
"T)een  confirmed  by  a  recent  grant  from 
"the  zemindar;  our  right  to  hold  the  land 
"is  quite  irrespective  of  any  engagements 
"  between  the  zemindar  and  the  Government ; 
"and  whether  the  zemindar's  obligation 
"  to  perform  ghatwai  duty  subsists  or  not. 
"we  are  ready  to  continue  the  antiquated 
"  service,  and  we  cannot  be  dispossessed." 

This  is  a  contention  which  the  Court  ca»- 
not  affirm.  The  defendants  hold  under  a 
lease;  that  lease,  in  our  opinion,  neither  con- 
firms nor  recognises  the  pre-existing  status 
of  the  ghatwals,  nor  does  it  confer  on  the 
defendants  any  right  other  than  that  of 
holding  the  land  at  a  fixed  rate,  as  long  as 
ghatwal-service  was  required  from  them. 

It  may  be  objected  that  our  judgment  pro- 
ceeds upon  a  ground  too  narrow,  and  that 
we  avoid  any  decision  upon  the  broad  ques- 
tion  as  to  the  origin,  history,  and  character 
of  ghatwalee  tenures.     That  is  a  crilicii 
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wbich  I  shall  accept  with  a  great  deal  of 
MtisCaclion. 

Thereare,  of  course,  occasions  on  which 
it  is  necessary  to  go  deeply  into  historical 
discussions  ot  this  kind.  But  where  the 
relations  6etween  parties,  which  give  rise  to 
•litigation,  are  defined  by  written  documents, 
I  think  it  the  duty  of  the  Court  to  rest  its 
decision  on  the  construction  of  those  docu- 
ments. 


The  7th  June  1866. 

PresenI: 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Umitatioii— Sec  if,  Act  XIV.  of  xgS9— Disabi- 
lity. 

Ca«e  No.  7  of  1866. 

Regular  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Beer- 
hhootn^  dated  the  18th  September  186$. 

Muddon  Mobun  Tewaree  (PlaintifiF), 

Appellant^ 

versus 

Nund  Kisbore  Doss  Mohunt  (Defendant), 

Respondent, 

Mr.  R.  V.  Doyne  and  Baboo  Hem  Chunder 
Banerjee  for  Appellant. 

Bahoos  Kishen  Kishore  Ghose  and  Jugoda- 
nund  Mookerjee  for  Respondeat. 

Suit  laid  at  Rs.  i4i500. 

An  aiJAff*^  SOD,  after  he  attains  majority,  is  under  no 
legal  "disability  "  within  the  meaning  of  Section  ii^ 


Act  XIV.  of   1859,  although  his  title  as  adopted  son 
may  be  disputed,  and  has  not  been  6naliy  established. 

The  appellant  in  this  case  is  the  unsuc* 
cefsful  plaintiff  in  the  Court  below.  The 
object  of  the  suit  is  to  set  aside  certain 
alienations  of  properties  belonging  to  the 
estate  of  the  appellant's  adoptive  father, 
which  alienations  were  made  improperly 
and  without  any  justifying  necessity,  as 
the  appellant  alleges;  by  his  adoptive  mo- 
ther Soondur  Koomaree,  during  his  minority. 

The  only  issues  raised  to  which  we  need 
now  refer  were  two,  viz,-— first,  Whether 
the  suit  was  not  barred  by  limitation  under 
Act  XIV.  of  1859;  and.  second.  Whether 
the  alienations  by  Soondur  Koomaree  were 
not  properly  made  and  legally  binding  upon 
the  appellant. 

The  Lower  Court  has  found  for  the  appeU  . 
lant  on  the  first  issue,  and  against  him  on  the 
second.  From  the  judgment  of  the  Lower 
Court  on  the  second  issue  the  appellant 
appeals;  and  he  is  met  by  the  respondent, 
who  again  contends  that  the  suit  is  b^atrred 
by  limitation,  and  prays  that  the  decision 
of  the  Lower  Court  on  that  issue  may  be 
reversed. 

We  are  of  opinion  that  the  suit  is  barred 
by  lapse  of  time,  and  that  the  decision  of 
the  Lower  Court  on  the  first  issue  was  ^ 
wrong,  and  ought  to  be  reversed.  It  is  * 
admitted  that  the  alienations  which  it  is  now 
sought  to  set  aside  were  made  much  more 
than  twelve  years  ago  (the  deeds  bear  date 
in  1254  and  1255).  It  is  also  admitted 
that  the  appellant  did  not  institute  this  6uit 
within  three  years  of  his  attaining  bis.  ma- 
jority.  But  it  is  contended  that  this  suit 
is  within  time,  and  is  not  barred,  because, 
when  the  appellant  attained  his  majority, 
and  for  some  time  afterwards,  ce/taio  suits 
were  pending,  in  which  the  appelUol's  tUW 
as  adoptive  son  was  disputed,  an4  becau«f 
the  present  suit  was  brought  wiibin  tbr«t 
years  after  the  termination  of  those  other 
suits,  which  ended  in  a  final  deelaration  <^ 
the  appellant's  title  as  adoptive  son.  It  \» 
argued  that  the  appellant,  so  long  a«  bis 
adoption  was  disputed,  was  under  a  ''  legal 
disability"  within  the  meaning  of  Section  11 
of  Act  XIV.  of  1859,  and,  therefore,  that 
a  suit,  instituted  less  than  three  years  alter 
the  adoption  was  finally  declared  to  be 
good,  was  within  time.  The  Lower  Cogit 
apparently  held  that  the  appellant  was  not 
competent  to  sue,  until  the  validity  of  hi^ 
adoption  was  finally  established,  and  held 
that  the  period  of  limitation  mult  be*com« 
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puted  to  run  from  that  date.  In  this  view 
we  do  not  concur.  As  soon  as  the  appellant 
attained  his  full  age,  he  was  perfectly  compe- 
tent to  sue,  and  ceased  to  be  under  any.  legal 
disability  whatever.  It  may  be  that  it  would 
have  been  more  convenient  for  him  to  wait  till 
his  title  was  established  beyond  all  question : 
but  his  title  not  having  been  finally  established 
put  him  under  no  disability  ;  for  if  he  had  sued, 
and  had  been  able  to  prove  his  title  as  adoptive 
son,  he  would  have  been  entitled  to  a  decree 
In  his  favor  quite  irrespective  of  the  other 
suits.  It  is  argued  that  there  may  be  '^  legal 
disability"  within  the  meaning  of  Section  ii 
of  Act  XIV.  of  1859  besides  the  disabilities 
mentioned  in  Section  12.  In  our  opinion, 
however,  married  women  (in  cases  to  be 
decided  by  English  Law),  minors,  idiots, 
and  lunatics,  are  the  only  persons  who  can 
ever  be  said  to  be  under  a  legal  disability 
within  the  meaning  of  Section  11.  Be  that 
as  it  may,  there  clearly  was  no  disability 
on  the  part  of  the  appellant  from  the  time 
he  attained  his  majority.  Our  opinion  on 
this  point  is  in  accordance  with  that  recently 
expressed  by  another  Division  Court  in  a 
case  in  which  also  the  appellant  now  be- 
fore us  was  the  plaintiff  (Kishen  Mohun 
Koondoo  versus  Muddun  Mohun  Tewaree, 
Weekly  Reporter,  page  32,  Volume  V.).  We 
think,  therefore,  that  the  decision  of  the  Lower 
Court  on  the  first  issue  ought  to  be  reversed, 
and  that  the  suit  of  the  appellant  ought  to  be 
dismissed,  as  barred  by  the  provisions  of  Act 
XIV.  of  1859,  Section  11. 

But,  irrespective  of  this  point  of  law,  we 
are  not  prepared  to  differ  from  the  Lower 
Court  on  its  finding  as  to  the  alienations 
having  been  made  by  Soondur  Koomaree 
under  circumstances  which  justified  them. 
The  evidence  is  not  very  full  or  satisfac- 
tory, but  it  could  scarcely  be  expected  to 
be  so,  considering  the  length  of  lime  which 
has  elapsed,  and  considering  that  the  prin- 
cipal parties  to  the  transactions  are  now 
dead.  But  it  appears  from  the  deeds  them- 
selves, as  well  a$  from  the  evidence  of  the 
witnesses,  that  the  loans  were  raised  in 
order  to  pay  oflF,  and  were  in  fact  applied 
in  paying  off.  Government  revenue.  It  is 
true  it  is  not  clearly  shown  how  the  neces- 
sity for  those  loans  arose,  or  why  Soondur 
Koomaree  should  not  have  been  able  to  pay 
the  revenue  without  the  loans.  But  Soon- 
dur Koomaree  was  for  many  years  engaged  in 
an  intricate  and  expensive  litigation  for  the 
purpose  of  maintaining  the  rights  of  herself 
and  8f  he^  adoptive  son,  the  present  appel- 


lant, as  representing  her  deceased  husband. 
That  litigation  did  not  cease  even  when 
the  Privy  Council  gave  judgment  in  her 
favor;  and  it  may  very  well  be  that,  in 
consequence  of  these  proceedings,  the  estate 
became  embarrassed,  and  that  <he  loans 
made  may  have  been  perfectly  bond  Hie 
and  essential  in  order  to  preserve  the  pro-' 
perty  from  sale.  Furthermore,  the  appel- 
lant himself  seems  by  a  petition  which  be 
filed  in  a  case  under  Act  XIX.  of  1841,  after 
he  came  of  age,  distinctly  and  with  his 
eyes  open,  to  have  ratified  and  confirmed 
the  acts  of  his  adoptive  mother. 

Some  stress  has  been  laid  by  the  Lower 
Court    on    the    terms    of    the    Onoomotee 
Potro,  the  deed  which  gave  Soondur  Koo- 
maree the  permission  to  adopt  a  son.     That 
instrument,  executed  by  the  husband  shortly 
before  his  death,  states  that  he  is  about  to 
die  childless,  and  that  Soondur  Koomaree 
will   be   his   heiress.     Then  it   goes   on    to 
give  her  permission  to  adopt,  and  continues : 
'*  The  gift,  sale,  or  other  disposition  of  the 
"  real    and    other    property,    and    religious 
"  acts  whatever  you  make,  it  is  in  your  power 
"to  do  the  same :  1  have   given   you  per- 
"  mission."     It    has    been    contended    that 
these  words  gave  Soondur  Koomaree  ahso^ 
lute   power  over  the   estate,  and   that   she 
could  transfer  or  dispose  of  it  at  pleasure. 
But   we  do  not   read  this  provision  in   so 
extended  a  sense :  we  should   require  lan- 
guage much  more  express  and  distinct  before 
we  should  be  of  opinion  that  the  dying  man 
intended    to  put    his   whole  estate   in   the 
hands  of  his  widow,  to  the  prejudice  and, 
it    might    be,    total    exclusion    of    ihe    son 
whom  he  was,  at  the  same  moment,  direct- 
ing her  to  adopt.     In   our  opinion,   these 
words    are    merely    words    appointing    her 
manager  of  the  estate;  and,  except  to  that 
extent,  we  do  not  think  that,  after  she  adopt- 
ed a  son,  she  had  any  greater  powers  over 
the  estate  by  reason  of  those  words  than  she 
would  have  had  without  them.     We  there- 
fore think  the  present  case  is  not  excepted 
from  the  rule  which  requires  that  one  who 
deals  •with  the  manager  or  guardian  of  a 
minor  must  be  prepared  to  show  bona  fidts 
on  his  own  part,  and  a  reasonable  case  of 
necessity   on   the    part   of  the  manager  or 
guardian. 

On  the  whole,  we  have  no  doubt  that  we 
are  fully  justified  in  dismissing  this  appeal ; 
and  we  order  that  the  appellant's  suit  be 
dismissed,  and  that  the  appellant  do  pay  all 
costs  both  in  this  and  in  the  Lower  Court 

f 


[866.] 


.Civil 


THS  WKKKLT  REPORTER. 


Rultngs. 


297 


The  8th  June  1866. 
Present: 

'he  Hon'ble  J.  P.  Norman  and  G.  Camp- 
bell, Judges, 

Limitation— Pleaders'  Fees. 

Case  No.  3557  of  1865. 

^Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  ofjessore,  dated  the 
i2ih  July  i86$y  affirming  a  decision 
passed  by  the  Sudder  Ameen  of  that 
District,  dated  the  28th  June  1864, 

Kashinath  Roy  Chowdry  (Defendant), 
Appellant, 

versus 

Ishur  Chunder  Mookerjee  and  others 
(Plaintiffs),  Respondents, 

* 

Baboo  Motee  Lai  Mookerjee  for  Appellant. 
^aboo  Bungsheedhur  Sein  for  Respondents. 

A  suit  for    pleaders'   fees,   upon  a   vakalutnamah 
tich  is  in  the  form  of  a  mere  power  of  attorney, 
is  not  a  written  contract,  is  barred  by  limitation, 
not  brought  within  3  years.    In  the  absence  of 
of  any  express  agreement  as  to  when  the 


fees  are  to  be  paid,  the  implied  agreement  must  b^ 
taken  to  be  for  payment  at  the  time  when  the  case  is 
decided. 

This  is  a  suit  for  vakeels'  fees.  The  suit 
in  which  they  were  earned  terminated  on 
the  4th  of  August  1858.  The  present  suit 
was  instituted  on  the  29th  of  March  1864. 
We  find  that  there  has  been  a  decision  by 
this  Court  (reported  in  5  Weekly  Reporter, 
p.  I,  Small  Cause  Court  References),  by 
which  it  was  held  that  the  limitation  in  a 
suit  for  pleaders'  fees  falls  under  Section  9, 
Aft  XIV.*  of  1859.  We  have  examined  the 
vakalutnamah,  and  find  that  it  is  a  mere 
power  of  attorney,  and  not  a  written  contract, 
which  would  give  a  period  of  6  years  under 
that  Section.  The  decision  already  referred 
to  shows  that,  in  the  absence  of  evidence  of 
any  express  agreement  as  to  when  the  fees 
are  to  be  paid,  the  implied  agreement  must 
be  taken  to  be  for  payment  at  the  time  when 
the  case  is  decided ;  and  the  present  suit, 
having  been  instituted  more  than  3  years  after 
the  4th  August  1858,  is  therefore  barred  by 
limitation.  Therefore,  reversing  the  decree 
of  the  Lower  Court,  we  now  dismiss  the 
plaintiff's  suit  with  costs  and  interest. 
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*The  4th  January  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  G.  Campbell, 

Judges, 

Eflhaflcement  (Riglit  of  Mother  of  infant  She- 
batt  or  Trustee  to  sue  for)— Grant  of  Moknr- 
niree  Pottah  by  former  Shebait 

Cases  Nos.  2778  to  2780  of  1 865  under  Act  X. 

of  1859. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Jessore,  dated  the  i8th  July 
/tfdj,  affirming  a  decision  passed  by  the 
Deputy  Collector  of  that  District,  dated 
the  28th  December  1864. 

Maharanee  Shibessuree  Debia,  mother  and 
guardian  of  Koonwar  Gobindnath  Roy, 
minor  (Plaintiff),  Appellant, 

versus 

Jumeer  Biswas  and  others  (Defendants), 
Respondents, 

Baboo  Anund  Chunder  Ghosal  for 
Appellant. 

Mr,  R,  E,  Twidale  for  Respondents. 

The  mother  of  an  infant  skebait  or  trustee  cannot  sue 
to  enhance  the  rent  of  land  held  under  a  mokurruree 
pottah  ranted  by  a  former  shebaii,  whose  power  to  grant 
Kich  a  lease  is  disputed. 

Thb  principal  point  in  these  cases  is  that 
the  alleged  grantor  of  the  mokurruree  pottah, 
being  only  a  shebait  or  trustee,  had  no  power 
to  grant  such  a  lease.  But,  be  that  as  it 
nay,  it  seems  to  us  that  the  plaintiff,  as 
mother  of  an  infant  shebait,  is  in  no  position 
to  sue  to  enhance  the  rent.  That  step,  in 
the  face  of  a  grant  by  a  former  shebait,  the 
tlidity  of  which  it  is  intended  to  dispute, 
could  only  be  taken  by  some  person  having 
in  immediate  legal  interest  in  the  property 
which  the  mother  of  a  trustee  has  not.  We 
ton»der  that  this  suit  cannot  be  considered 
a  final  determination  of  the  mokurruree  right 
let  up  by  defendant,  but  that,  on  the  ground 
ttated  by  us,  it  should  be  dismissed.  With 
riKse  remarks  we  dismiss  the  appeal.  Each 
Vttty  to  pay  their  own  costs  in  this  Court. 


The  6th  January  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  A. 
Glover,  Judges, 

Suit  for  Kubooleut — Claim  by  Intenrenor — 
Decree  of  Civil  Court. 

Case  No.  2727  of  1865  under  Act  X.  of   ' 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Dacca,  dated 
the  28th  July  186^,  reversing  a  decision 
passed  by  the  Deputy  Collector  of  that 
District,  dated  the  27th  June  i86s. 

Raj  Coomar  Chowdhry  and  others  (Objectors), 

Appellants, 

versus 

Brojo  Kishore  Bose,  Gomashtah,  and  others 
(Plaintiffs),  and  others  (Defendants),  Re- 
spondents, 

Baboo  Anund  Gopal  Pauleet  for  Appellants. 

Baboos  Onoocool  Chunder  Mookerju  and 
Kalee  Mohun  Doss  for  Respondents. 

In  a  suit  for  a  kubooleut,  the  decree  of  a  Civil  Court, 
adjudging  the  land  in  question  to  the  plaintiff,  cannot 
extinguish  the  right  of  an  intervener,  not  a  party  to  the 
decree,  found  under  Section  tj.  Act  X.  of  1859. 

This  was^a  suit  under  Section  'j'j  of  Act  X. 
of  1859. 

The  special  appellant  intervened  in  a 
case  wherein  the  special  respondent  sued  a 
ryot  for  kubooleut,  on  the  ground  that  he  had 
been,  and  was,  in  the  receipt  and  enjoyment 
of  the  rent  of  the  land  in  question. 

The  Judge  admits  the  receipt  of  rent  as 
alleged,  but  holds  that,  as  a  Civil  Court  de- 
cree has  adjudged  to  the  special  respondent 
the  land  for  which  the  intervenor  claims 
to  have  received  rent,  the  right  of  the  in- 
tervener under  Section  jj  has  been  extin- 
guished. 

It  is  urged  in  special  appeal  that,  admitting 
the  fact  that  the  special  respondent  has  got 
a  decree  for  the  land,  the  speciai  appellant 
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was  no  party  to  that  decree,  and  cannot  be 
bound  by  it. 

The  special  respondent  also  objects  that  in 
any  case  the  principle  of  Section  77  cannot 
apply  to  the  special  appellant  who  is  the 
zemindar,  and  not  the  party  in  immediate  re- 
ceipt of  rent  from  the  ryot. 

Section  ^^  relates  to  any  third  party 
"who  has  actually,  and  in  good  faith,  re- 
ceived and  enjoyed  the  rent;"  and  the  Lower 
Court  has  found  that  the  special  appellant,  as 
such  third  party,  has  received  and  enjoyed 
the  rent  paid  by  the  ryot  in  this  case.  This 
is  a  finding  of  fact  which  in  special  appeal 
we  are  bound  to  accept.  We  observe,  more- 
over, that  this  objection  was  never  taken 
before  at  any  stage  of  the  proceedings,  and  it 
was  never  denied  that  the  case  came  under 
the  Section  above  quoted,  the  dispute  being 
solely  about  the  actual  payment  of  rent  to  the 
intervenor. 

With  regard  to  the  objection  taken  by  the 
special  appellant,  we  think  that  the  Judge 
was  wrong.  We  have  gone  over  the  record, 
and  find  that  the  intervenor  raised  an  objec- 
tion in  the  Civil  Court,  but  was  not  made  a 
defendant,  and  in  the  execution  of  that 
Civil  Court  decree  his  rights  were  specially 
reserved. 

It  is  true  that  the  land  for  which  a  ku- 
booleut  was  sought,  and  concerning  which 
special  appellant  intervened,  may  have  been 
decreed  to  special  respondent,  not  only  as 
against  other  parties,  but  against  this  proper- 
ty ;  but,  until  it  is  shown  to  have  been  so 
decreed  either  by  the  Court  which  gave  the 
decree,  or  by  a  regular  suit  as  provided  by 
Section  'j^,  and  the  plaintiff  thus  makes  out  a 
legal  title,  the  special  appellant  would  be  en- 
titled under  Section  'j'j  to  receive  and  enjoy 
the  rent.  Had  the  special  appelhnt  been  a 
party  to  the  civil  suit,  and  not  a  mere  object- 
or who  was  not  made  a  party,  and  had  there 
been  no  reservations  in  his  favor  (as  there  were) 
in  the  execution  of  the  decree  referred  to,  there 
would  be  no  question  regarding  his  liability ; 
but,  under  the  contrary  state  of  facts,  as  above 
shown,  the  Judge  could  not,  in  our  opinion, 
make  that  decree  operative  against  special 
appellant. 

The  special  respondent  is  not,  however, 
without  remedy ;  for,  if  he  be  so  advised,  he 
may  sue  for  his  alleged  claim  in  a  separate 
suit  against  the  special  appellant,  using  the 
previous  decree  as  evidence  if  it  will  so 
operate. 

We,  therefore,  reverse  the  Judge's  order, 
and  decree  this  appeal  with  costs  on  the 
special  respondent. 


The  6th  January  1866. 

Present: 

The  Hobble  H.  V.  Bayley  and  F.  A.  Glover, 

Judges, 

Jurisdiction — Suit  for  possession  of  l^d  assigB- 
ed  oyer  for  a  term  of  years  as  security  for  t 
loan.  • 

Case  No.  2721  of  1865. 

Special  Appeal  from  a  decision  passed  if 
the  Judge  of  Midnapore,  dated  the  Mi 
June  186^,  reversing  a  decision  pdsud 
by  the  Moonsiff  of  that  l^istrict,  daid 
the  2jr.d  September  i86jf. 

Khetter  Mohun  Paul  and  others  (some  of  the 
Defendants),  Appellants, 

versus 

Ram  Coomar  Paul  (Plaintiff)  and  others 
(Defendants),  Respondents. 

Baboo  Bama  Churn  Banerjee  for  Appellants. 
Baboo  Huree  Narain  Roy  for  Respondents. 

Neither  Clause  6,  Section  23,  nor  Section  25,  Act  X. 
of  1859,  applies  to  a  suit  for  recovery  of  possessioD,  ob 
expiry  of  assignment  of  land  aligned  over  for  a 
term  of  years  as  security  for  a  loan,  and  as  the  meass 
for  its  re-payment.  Such  a  suit  is  cognixaMe  only  by 
the  Civil  Court. 

This  was  a  suit  to  recover  possession  of 
certain  land  on  expiry  of  assignment,  the 
plaintiff's  allegation  being  that  an  ar^log^ 
ment  was  made  by  her  husband,  wherd)j 
the  land  was  made  over  to  the  defendants 
(who  are  the  special  appellants  before  as) 
under  a  farming  kubooleut  for  a  term  of 
years,  commencing  in  1255,  and  ending  in 
1 271  B.  S.,  for  the  purpose  of  securing  the 
liquidation  of  a  debt  of  42.  rupees  contract- 
ed by  him.  There  is  nothing  to  show  that 
this  conveyance  was  not  of  the  usual  charac- 
ter, i,  e,,  the  mortgagees  paid  the  rent  of 
the  land  to  the  superior  holder,  the  zemindar, 
and  appropriated  the  surplus  to  liquidate  tbe 
principal  and  interest  of  the  money  lent 
At  the  end  of  1271  B.  S.,  plaintiff  attempt* 
ed  to  re-enter,  but  was  opposed  by  tiie 
special  appellants  on  the  ground  that  thejr 
held  the  land  by  purchase  under  a  kuhala 
from  her  deceased  husband. 

The  Court  of  first  instance  held  the  ka« 
booleut  to  be  spurious,  and  the  deed  of  sale 
good. . 

But  the  Judge  on  appeal  took  an  opposite 
view  of  these  documents,  and  found  the  lease 
to  be  genuine,  and  the  kubala  false. 

It  is  now  urged  before  us  in  spedil 
appeal : — 

I.  That,  this  being  a  suit  to  eject  a  fanner 
after  the  expiration  of  his  lease,  tbe  CWt 
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Court  had  no  jurisdiction.  Plaintiff  ought 
to  hjive  sued  under  Clause  6,  Section  33, 
AdX.  of  1859;  and 

11.  That  the  evidence  in  support  of  the 
kohala  was  not  properly  considered  by  the 

Jadge.     .   • 

With  regard  to  the  first  objection,  we 
lobserve  that  Clause  6  does  not  apply,  that 
Clause  referring  lo  suits  for  recovery  of 
possession,  where  the  ejector  is  the  party 
entitled  to  receive  rent  for  the  same,  on  an 
ordinary  lease,  and  not  on  one  given  by  way 
of  security  fo{  a  loan ;  nor  will  Section  25 
of  the  Aft,  to  which  we  have  been  referred 
by  the  special  appellant's  vakeel,  in  the  least 
assist  his  case,  that  Section  expressly  ex- 
cepting cases  where  the  lease  is  "of  the 
kind  denominated  iheeka  zur-i-peshgee  or 
the  like/'  words  which  would  exactly  cover 
the  nature  of  the  transaction  between  the 
parties  in  this  case,  even  were  it  to  be 
conceded  that  they  stood  together  in  the 
relation  of  landlord  and  tenant. 

But  we  see  nothing  on  the  record  to  induce 
us  to  place  them  in  that  relationship.  The 
special  respondent's  husband,  being  in  diffi- 
culties, assigns  over  his  land  for  a  term  of 
years  as  security  for  a  loan  and  as  the  means 
for  its  re-payment.  The  rent  of  this  land 
tt  not  paid  to  the  mortgagor,  but  to  the 
superior  holder  of  the  estate,  and,  as  between 
Uie  parties  to  this  suit,  the  matter  is  one 
of  simple  debt  and  assignment  of  property 
to  pay  that  debt,  and  we  do  not  see  how 
(taking  the  Judge's  decision  as  to  the  genu- 
ineness of  the  farming  lease  as  final)  the 
special  appellants  can  in  any  way  be  made 
out  to  stand  in  the  position  of  the  special 
lespondent's  ryots  in  the  manner  contemplat- 
ed by  Aft  X.  of  1859. 

In  this  view,  therefore,  this  case  could  Aot 
have  been  preferred  in  the  Revenue  Courts 
vnder  Aft  X.  of  1859;  and  that  the  special 
appellants  themselves  did  not  think  so,  is 
proved  by  the  fact  that  they  never  took  the 
present  objection  at  any  stage  of  the  pro- 
ceedings below. 

The  second  objection  is  cleary  untenable. 
The  Judge  has  considered  all  the  evidence, 
and  finds,  to  use  his  own  words,  that  *'  she, 
i  e.  (special  respondent),  has  proved  the 
knbooleut,  and  that,  on  the  other  hand,  re- 
apondents  (now  special  appellants)  have 
ikogether  failed  to  prove  their  alleged  deed 
of  sale,"  and  full  reasons'  are  given  for  this 
fading.  As  a  matter  of  faft,  we  observe 
that,  under  the  circumstances  of  this  case, 
pioof  of  the  kubooleut  would  in  itself  be 
litproof  of  the  kubala. 


We  see,  therefore,  no  reason  to  interfere 
with  the  Judge's  decision,  and  dismiss  this 
special  appeal  with  costs. 


The  6th  January  1866. 

Present  : 

The  Hon'ble  W.  Morgan  and  Sumbhoonath 

Pundit,  Judges, 


Jurisdiction— Collector's  decision  (Effect  of)— ' 
Res  judicata— Mokumiree  ri&^ht  (EstabUahf 
ment  oQ— Causes  of  action  (Sputtii^  of)- 

Case  No.  2092  of  1865.  [ 

Special  Appeal  from  a  decision  of  Mr, 
F,  y,  Cockburny  Officiating  Judge  of 
Fureedpoor,  dated  3rd  May  186$,  re*- 
versing  a  decision  passed  by  Baboo  Open- 
dro  Chunder  Nyarutun,  Principal  Sudder 
Ameen  of  that  District y  dated  the  2gih 
April  1864, 

Ooma  Churn  Dutt  (Plaintiff),  Appellant, 

versus 

Mr.  J.  Beckwith  (Defendant),  Respondent. 

Baboo  Hem  Chunder  Banerjee  for 
Appellant. 

Baboos  Mohinee  Mohun  Roy  and  Bhowanei 
Churn  Dutt  for  Respondent. 

The  Collector'a  Court  is  vested  by  Aa  X.  of 
1859  with  jurisdiction  to  decide  finally  all  questiom 
of  right  to  receive  or  withhold  rent,  &c.,  when 
brought  before  it  in  suits  for  rent ;  and  the  Col- 
lector's decree  in  any  such  suit  bars  the  jurisdiction  ol 
the  Civil  Court.  ,    .       .    .  ^.    . 

Distinction  between  the  exclusive  junsdiction  con- 
ferred on  the  Collectors  of  Land  Revenue  by  Act  X. 
of  1859  and  the  jurisdiction  conferred  on  them  by  the 

Regulations.  .     ,  >,•.,. 

A  decree  of  the  Collector  in  favor  of  the  landlord 
in  a  suit  brought  by  him  for  enhanced  rent,  in  which 
the  tenant  relied  on  his  mokurruree  right,  does 
not  bar  a  suit  in  the  Civil  Court  by  the  tenant 
to  establish  his  mokurruree  right,  unless  the  mokur- 
ruree right  is  the    subject    of    adjudication    m   the 

Revenue  Court.  .  .... 

A  claim  for  rent  in  respect  of  a  jumma,  whuA  has 
become  divided  into  a  14-annas  share  and  a  2-ann«a 
share,  is  property  the  subject  of  one  suit,  and  should 
not  be  treated  as  two  distinct  causes  of  action  fbt 
which  separate  suits  are  maintainable. 

The  decrees  of  both  the  Lower  Couits 
are  in  substance  Uie  same  (that  is  to  say,  in 
the  defendant's  favor),  although  they  proceed 
on  different  grounds  of  decision,  and  although 
the  decree  of  the  Lower  Appellate  Court  is 
given  in  the  form  of  a  mere  reversal  of  th© 
order  of  dismissal  passed  by  the  Court  of 
first  instance.  The  suit  was  instituted  to 
establish  the  plaintiff's  right  to  a  mokurruree 
tenure  in  the  land  held  by  him  rniier  hift 
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landlord,  the  defendant.  The  Principal 
Sudder'  Ameen  considered  that  the  old 
pottah  and  other  documents  adduced  in 
evidence  by  the  plaintiff  were  not  trust- 
worthy, and  that  he  had  failed  to  establish 
his  mokurruree  right.  The  Judge  held  that 
there  had  already  been  an  adverse  decision 
by  a  competent  Court  on  the  subject  of  the 
fight  claimed  by  the  plaintiff ;  and  that  the 
matter  having  been  thereby  adjudicated,  it 
could  not  again  be  called  in  question  by  suit 
ill  any  Civil  Court. 

This  special  appeal  is  by  the  plaintiff,  who 
contends  that  the  Judge  has  given  undue 
effect  to  a  decree  in  favor  of  the  landlord 
made  by  the  Collector  in  a  suit  between  the 
same  parties  to  recover  rent  under  A6t  X. 
of  1859,  wherein  the  now  plaintiff,  being  the 
defendant)  unsuccessfully  relied  upon  his 
alleged  mokurruree  right.  It  is  urged  on 
behalf  of  th<&  special  appellant  that  the 
Revenue  Court's  decree  was  conclusive  only 
of  the  cause  of  action  there  heard  and 
determined  ;  and  that,  although  the  decree  is 
a  bar  to  all  further  litigation  in  respect  of 
the  rent  then  sued  for,  it  does  not  affect  the 
jurisdiction  of  the  Civil  Courts  in  such  a 
suit  as  the  present  onci  which  is  instituted 
for  the  establishment  of  the  plaintiff's  right 
to  hold  the  land  permanently  at  a  fixed  rate 
df  rent. 

We  find  from  the  judgment  of  the  Lower 
Appellate  Court  that  two  suits  for  rent  were 
brought  in  the  Collector's  Court,  each  for  a 
sum  below  100  rupees,  in  each  of  which  the 
landlord    obtained   an    ex-par te   judgment, 
which  was  afterwards  rescinded  ;  and  that 
both  suits  were  finally  heard  and  determined 
in  the  landlord's  favor.    We  shall  have  occa- 
sion hereafter  to  refer  more  particularly  to 
those  suits,  in  both  of  which  arrears  of  rent  were 
claimed  to  be  due  from  the  ryot  on  account  of 
land  alleged  to  be  held  by  himata^ariable  rate 
of  rent.    The  ryot's  allegation  was  that  he 
was  not  liable  for  the  amount  claimed,  and 
that  he  held  the  land  at  a  fixed  rate  of  rent 
(specified    by    him)    lower   than    the    rate 
atated  by  the  plaintiff ;  and  he  relied  on  the 
mokurruree  pottah  and  other  documentary 
evidence  which  has  been  again  adduced  by 
him  in  the  present  suit.    The  Det>uty  Col* 
lector  discredited  this  evidence,  and  gave  the 
Ittndlord  a  decree  for  the  slim  sued  for.    The 
Coiiector  on    appeal   affirmed   this  decree, 
adding  at  the  conclusion  of  his  judgment 
Ibis  rettKark*— "  If  the  appellant  can  prove  the 
''  gemiRieness  of  the  pottah  filed  by  him,  he 
^<can  bring  a  civil  suit  for  the  protection  of 
<'  his  rigfatft'" 


If  we  assume,  notwithstanding  the  vordi 
just  quoted,  that  the  Collector  sufficiently 
adjudicated  on  the  subject  of  the  mokumuet 
right  claimed  by  the  ryot  for  the  purposes  of 
the  suit  then  pending,  the  question  for  ov 
decision  is  whether  the  Collector'^  decree  in 
the  suit  for  rent  is,  as  the  Judge  holds,  a  bar 
to  the  maintenance  of  the  present  suit  tor 
establish  the  mokurruree  right.  The  fonner 
suit  was  between  the  same  parties ;  and  if  tbe 
same  matter  was  in  question,  and  was  id- 
judged  by  a  competent  tribunal,  it  ctnMt 
now  be  re-agitated.  ^ 

The  jurisdiction  conferred  on  the  Collect* 
ors  of  Land  Revenue  by  Act  X.  of  1859 
differs  in  many  important  respects  from  tht 
summary  jurisdiction  which  they  previooslj 
had  under  the  Regulations.  The  earlier 
jurisdiction  had  its  origin  in  the  Regnlitioii 
(VII.,  1799)  which  empowered  the  Ziliih 
Courts  summarily  to  enquire  into  and  adjudge 
claims  to  arrears  of  rent.  This  sommary 
jurisdiction  in  cases  of  rent,  which  had  gn- 
dually  increased  so  as  to  embrace  alfliost 
every  question  between  the  aemindar  and 
ryot,  was  transferred  by  Regulation  VIIL  of 
1 83 1  to  the  Collectors  of  Land  Revenue. 
The  ordinary  remedy  by  a  regular  suit  in 
the  Civil  Court  was  in  no  way  affected  bj 
the  additional  summary  remedy  thus  given ; 
nor  was  the  summary  adjudication,  ahfaoogli 
declared  by  the  law  not  to  be  open  to  appeal) 
a  bar  to  a  regular  judicial  investigation  and 
decision  in  the  Dewanny  Adawlut  at  the  svit 
of  any  person  considering  himself  aggiieted 
by  such  adjudication  :  so  that  a  landloidt 
whose  claim  for  an  arrear  of  rent  had  been 
summarily  rejected  by  the  Judge,  might) 
nevertheless,  maintain  a  regular  suit  for  ibe 
recovery  of  the  same  rent. 

By  Ad  X.  of  1859,  the  Collector's  jnrij- 
diction  was  extended,  and  rules  of  procednre 
were  prescribed  for  the  suits  thereby  made 
cognizable  by  him.  An  txciutm  jnrisdic^ 
tion  was  by  the  act  given  to  Colledon  in 
suits  for  arrears  of  rent  and  in  many  other 
cases  \  and  their  judgments  were  generaliy 
made  open  to  an  appeal  to  the  Zillah  Jeidge, 
and  finally  (according  to  a  decision  dthe 
3udder  Court  in  1861  upon  the  constnictioa 
of  the  Act)  to  a  special  appeal  to  this  Court 
These  and  other  important  changes  made  bf 
that  Act  indicate  an  intention  on  the  part 
of  the  Legislature  to  confer  on  the  Reveaae 
Courts  a  jurisdiction  very  diffierent  fron 
that  which  they  previously  possessed,  ud 
sufficiently  extensive  to  enable  those  Gouts 
to  adjudicate  ik&  suits  for  arrears  of  lett  ea 
the  right  to  hold  at  a  fixed  rate,  tJie  right  tf 
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occopancy,  and  other  rights  of  a  permanent 
nature,  arising  between  landlord  and  tenant, 
and  to  do  this  in  such  a  way  as  to  bar  all 
farther  investigation  in  the  ordinary  tribu- 
nals. The  Collector  has  complete  jurisdic- 
tion in  such  matters,  and  his  decree  in  the  suit 
has  between  the  parties  the  effect  of  a  decree 
of  a  Civil  Court  in  a  suit  between  persons 
standing  in  no  relation  to  each  other  con- 
cerning the  full  proprietary  right  and  title 
in  land.  The  suits  made  cognizable  by  the 
Revenue  Courts  are  generally  those  in  which 
the  litigants  already  stand  to  each  other  in 
the  relation 'of  landlord  and  tenant;  and  the 
Courts  are  expressly  enjoined  in  certain 
cases,  when  any  question  of  the  right  to 
rent  arises  between  the  person  who  sues  as 
landlord  and  an  intervening  claimant,  to 
adjudicate,  not  upon  the  legal  tide  (which  is 
reserved  for  adjudication  by  suit  in  the 
Civil  Court),  but  according  to  the  prior 
actual  and  band  fide  receipt  and  enjoyment 
of  the  rent,  which  express  provision  of  the 
law  appears  to  support  the  view  that  ques- 
tioAS  of  right  to  receive  or  withhold  rent,  &c., 
arising  between  the  zemindar  and  ryot,  are 
foUy,  as  well  as  exclusively,  cognizable  by  the 
Revenue  Courts  when  they  are  brought  before 
such  Courts  in  suits  for  rent. 

We  think>  therefore^  that  the  Collector's 
Court  is  vested  by  the  new  law  with  juris- 
diction lo  decide  finally  these  and  the  like 
matters;  and  that  the  Collector's  decree  in 
any  such  suit  bars  the  jurisdiction  of  the 
Civil  Court. 

If,  then,  the  Collector's  Court  be  a  compe- 
tent tribunal  to  adjudicate  finally  on  the 
mokurruree  right,  it  is  still  to  be  considered 
whether  there  has  in  this  case  been  such  an 
adjudication.  The  Collector's  decree  award- 
ed to  the  landlord  rent  after  the  rate  claimed 
by  him,  that  is»  as  the  Collector  finds,  at  the 
rale  previously  paid;  and  in  his  judgment 
he  observed  that  the  mokurruree  pottah  was 
sospicious.  Beyond  this  there  is  no  adju- 
dication on  the  mokurruree  right. 

The  rule  concerning  the  extent  of  the  oper- 
ation of  a  judgment  in  precluding  fresh  liti- 
gation is  thus  laid  down  by  great  author- 
ity:— 

**  The  rule  against  re-agitating  matter  ad- 
"jedtcated  is  subject  generally  to  this  re- 
"  striction — that,  however  essential  the  estab- 
^  Itshment  of  |>articular  facts  may  be  to  the 
''soundness  of  a  judicial  decision,  however 
''  it  naay  proceed  on  them  as  established,  and 
"  bowever  binding  and  conclusive  the  ded- 
"mb  may,  as  to  its  immediate  and  direct 
"object;  be,  those  facts  are  siot  all  neces- 


''  sarily  established  conclusively  between  the 
''  parties,  and  that  either  may  again  litigate 
"  them  for  any  other  purpose  as  to  which 
^'  they  may  come  in  question,  provided  the 
"immediate  subject  of  the  decision  be  not 
**  attempted  to  be  withdrawn  from  its  oper* 
''  ation,  so  as  to  defeat  its  direct  object " 
{see  Barrs  versus  Jackson^  i  Y.  and  C.  C. 
C.  585). 

If  the  Collector's  decision  had  for  its  direct 
object  the  adjudication  of  the  mokurruree 
right  (and  if  that  right  has  been  adjudged), 
the  present  suit  is  not  maintainable  accord*- 
ing  to  the  rule  thus  stated. 

In  the  Collector's  Court,  a  sum  of  113 
rupees  or  thereabouts  was  claimed  as  the 
unpaid  balance  of  rent  for  the  year  1367. 
The  ryot's  annual  jumma  (334  or  335 
rupees)  was  alleged  by  the  landlord  to  be 
''  variable  "  (liable  to  enhancement),  and  not 
a ''  fixed  mouroseejote  jumma."  The  Collect* 
or's  decree  was  for  the  sum  claimed;  but» 
so  far  from  adjudging  whether  or  not  the 
sum  was  payable  in  respect  of  a  mokurruree 
jumma,  the  Collector,  after  briefly  noticing 
the  suspicious  nature  of  the  documentary 
evidence  on  both  sides,  referred  the  plaint- 
iff to  a  civil  suit  to  establish  his  rights. 
No  issue  was  framed  or  decided  by  him  con* 
cerning  the  mokurruree  right,  and  the  suit 
was  treated,  both  by  the  parties  and  the 
Collector,  as  if  no  question  of  right  arose 
for  determination  ;  for,  having  been  instituted 
to  recover  a  sum  not  exceeding  100  rupees> 
it  was  heard  by  the  Deputy  Collector,  and 
in  final  appeal  by  the  Collector.  The  land- 
lord's whole  cause  of  action,  which  was  for 
113  rupees,  should  have  been  included  in 
one  suit;  and  the  fact  that  the  jumma  had 
by  some  means  become  divided  into  a  I4'« 
annas  share  and  a  2 -annas  share  did  not  of 
itself  justify  a  splitting  of  the  cause  of  action, 
more  specially  since  the  effect  of  this  might 
be  (as  in  this  case  it  was)  to  change  the 
jurisdiction.  Had  the  suit  be^n  instituted 
in  the  Collector's  Court  for  the  whole  ba- 
lance of  113  rupees,  the  appeal  would  have 
been  to  the  Zillah  Judge,  whose  judgment 
would'  again  have  been  open  to  a  special 
appeal ;  whereas,  by  suing  for  less  than  100 
rupees,  the  case  is  entirely  withdrawn  from 
the  jurisdiction  of  the  ordinary  tribunals, 
unless  a  question  of  right  or  title  arises. 
It  is  true  that  such  a  question  {viz,,  of  the 
right  to  enhance)  did  arise,  and  was  decid- 
ed here»  if  the  judgment  of  the  Lower 
Appellate  Court  is  correct;  but  it  was 
decided,  not  by  the  Zillah  Judge,  but  by 
the  Collector.    It  may  be   that   Ms  deci- 
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sion  is  not,  under  the  circumstances,  wholly 
without  "jurisdiction ;  but  the  question  for 
our  consideration  is  whether  it  is  conclusive 
of  the  matter  which  is  now  in  suit,  and  we 
are  of  opinion,  for  the  reasons  already  stated, 
that  it  is  not. 

Our  decision  in  a  case  (No.  838  of 
1865),  decided  on  the  17th  July  1865, 
was  cited  for  the  respondent.  That  suit 
was  brought  by  a  ryot  to  establish  his 
mokurruree  right,  and  we  held  that  the 
Civil  Court's  jurisdiction  was  not  barred  by 
the  Collector's  decree  for  rem  in  a  suit  where- 
in the  pottah  on  which  the  plaintiff  in  the 
civil  suit  relied  had  been  unsuccessfully 
put  forward  by  him  as  defendant  in  the 
Revenue  Court.  In  that  case,  as  here,  al- 
though the  pottah  was  incidentally  dis- 
cussed, the  ryot's  right  seems  not  to  have 
been  directly  adjudicated.  In  an  earlier 
case  (i  W.  R.,  p.  223)  it  was  held  that,  where 
a  mokurruree  lease  had  been  adjudged  to 
be  valid  by  the  Collector  in  a  suit  for  en- 
hancement of  rent,  the  zemindar  could  not 
maintain  a  suit  in  the  Civil  Court  to  set 
aside  the  mokurruree  lease.  The  case 
must  be  remanded  for  trial  by  the  Judge. 
The  same  order  applies  to  another  case  (No. 
2034  of  1865). 


The  8th  January  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  A.  Glover, 

Judges, 

Witnesses  (Attendance  of  recusant). 

Case  No.  3724  of  1865  under  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Tipper ahy  dated  the  2nd  August 
i86s,  affirming  a  decision  passed  by  the 
Deputy  Collector  of  that  District,  dated  the 
13th  May  jS6j,  • 

Ozeer  Mahomed  (Plaintiff),  Appellant, 

versus 

fiydnath  Doss  Chowdhry  and  others  (Defend- 
ants), Respondents, 

Baboo  Romesh  Chunder  Mi  Iter  for 
Appellant. 

Baboos  Baneenath  Bose  and   Ob  hoy  Churn 
Bose  for  Respondents. 

A  Judge's  discretion  in  not  compelling  the  attendance 
of  witnesses  named  by  one  of  the  parties  must  be  exer- 
cised on  reasonable  grounds  distinctly  stated  in  the 
Judgment. 

The  plaintiff  in  this  case  (special  appellant 
before  41s)  s«ied  for  arrears  of  rent  for  the 


years  1272  and   1273  Tipperah  era,  corre- 
sponding with  1269  and  1270  B.  S. 

The  defence  was  that  the  (special  respond- 
ent) defendant  was  never  in  possession  of 
the  lands  in  question,  and,  therefore,  not 
liable.  ^ 

Both  Courts  refused  to  compel  the  attend- 
ance   of    certain   witnesses  named   for  the  * 
plaintiff,  and,  on  the  evidence  as  it  stood,  dis- 
missed the  case. 

It  is  urged  in  special  appeal  that  the  Court 
of  first  instance  and  the  Judge  were  wrong  in 
not  compelling  the  attendance  ^f  the  recu- 
sant witnesses ;  and  that  the  reasons  given 
for  not  issuing  the  usual  proclamation  are 
insufficient.  Moore's  Indian  Appeals,  Vd. 
II.,  page  424,  Jeswunt  Sing-jee  versus  Jet 
Sing-jee,  is  quoted  in  support. 

It  is  contended  on  the  other  side  that, 
under  Section  159  of  Act  VIII.  of  1859, 
proof  must  first  have  been  given  of  the  ne- 
cessity of  the  evidence  before  proclamation 
could  be  issued. 

This  last  objection  may  be  very  shortly 
disposed  of.  Section  1 59  refers  to  cases  in 
which  no  summonses  have  been  issued.  In 
the  present  case,  the  witnesses  had  been 
duly  summoned,  but  had  failed  to  appear. 
The  question  falls  under  Section  168,  and 
the  words  of  the  law  there  are  permissive, 
and  not  peremptory. 

But  we  think  that  the  Lower  Court's  de- 
cision must  be  reversed.  The  Judge  has 
given  no  reasons  for  agreeing  with  the  Lower 
Court,  but  has  contented  himself  with  en- 
dorsing the  Deputy  Collector's  views.  On 
turning  to  the  first  Court's  judgment,  we 
find  nothing  more  in  the  way  of  reason  why 
the  witnesses  should  not  be  compelled  to 
attend,  than  that  the  Deputy  Collector  did 
not  think  that  they  knew  anything  about 
the  matter.  He  refers  doubtless  to  a  so-call* 
ed  verbal  statement  of  the  plaintiff ;  but  wc 
are  unable  to  find  any  mention  of  this  in  the 
record,  and  are  not  in  a  position  to  say 
what  effect  it  should  have  had  on  the  pro- 
ceedings. 

The  only  thing  we  find  on  the  record  is 
the  opinion  of  the  Deputy  Collector  that 
the  recusant  witnesses  were  not  likely  to 
benefit  the  special  appellant's  case.  This 
was,  we  think,  an  altogether  irregular  way 
of  anticipating  evidence,  and  should  not 
have  been  acted  upon  without  the  stroi^e^ 
grounds  for  such  an  opinion.  No  doubt,  a 
Judge  has  a  discretion  in  cases  like  the 
present;  but  this  discretion  is  a  judicial  dis- 
cretion, and  must  be  exercised  on  reasooablt 
grounds,  which   should  be  themselves  dis- 
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tincily  stated  in  the  judgment.  As  it  is, 
we  are  left  entirely  in  the  dark  as  to  what 
the  plaintiff  in  the  case  did  say.  His  state- 
ment was  not  committed  to  writing,  and,  under 
the  circumstances,  we  are  not  disposed  to 
take  it  fw  granted. 

We  remand  the  case,  therefore,  in  order 
that  the  witnesses  who  have  been  summoned, 
but  have  refused  to  appear,  may  be  proceed- 
ed against  in  the  ordinary  course. 

The  costs  of  this  appeal  will  be  on  the 
special  respondent.  The  costs  in  the  other 
Courts  will  follow  the  result  of  the  decision 
that  may  be  come  to  after  taking  the  fresh 
evidence  now  ordered. 


The  8th  January  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  F,  A.  Glover, 

Judges. 

Ejectment — Jurisdiction  —  Co-parceners  —  Re- 
ceipt of  one  in  a  co-parceny  with  recognized 


Case  No.  2430  of  1865  under  Adt  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  F.  C,  Fawle,  Judge  of  Rungpore, 
dated  the  2 1  si  May  186^,  affirming  a  decision 
passed  by  Mr.  F.  G.  Millet,  Officiating 
Collector  of  that  District,  dated  the  2nd 
April  186^, 

Kinee  Beebee  (Plaintiff),  Appellant, 

versus 

Rash  Monee  Debia  and  others  (Defendants), 

Respondents, 

Baboo   Bhuggobutty    Churn    Ghose  for 

Appellant. 

Baboos  Sreenath  Doss  and  Kishen  Dyal  Roy 

for  Respondents. 

•  The  receipt  of  one  co-parcener,  on  behalf  of  himself 
and  others,  inay,  under  certain  circumstances,  be  taken 
as  a  recc^ition  of  joint  possession  by  all,  but  not  in  the 
case  of  a  joint  undivided  estate,  where  the  shares  are 
recci^ixed  and  defined  as  amongst  the  co-parceners,  and 
each  hfts  a  right  to  his  own  collections,  and  to  give 
receipts  for  them. 

Ik  this  case,  plaintiff  sued  for  possession 
on  the  allegation  that  he  had  been  illegally 
dteposseased  of  his  tenure  in  Assar  1270  by 
dcfendmt. 


Defendant  alleged  a  lease  of  1269,  and 
that  plaintiff  had  been  dispossessed  in  Assar 
1 269  B.  S.,  by  defendant's  sub-lessee,  of  all 
the  lands  which  plaintiff  held,  and  was  thus 
barred  bv  limitation. 

The  first  Court  (the  Deputy  Collector's) 
held  that  plaintiff  had  failed  to  prove,  by  his 
oral  and  documentary  evidence,  his  allega- 
tion of  his  possession  in  Assar  1270  6.  S. 
The  Deputy  Collector  accepted  the  proof 
adduced  by  defendant  that  plaintiff  was 
dispossessed  in  1269  B.  S.  by  defendant's 
sub-lessee.  He  accordingly  decided  that 
plaintiff  was  barred  by  the  Law  of  Limitation, 
plaintiff  not  having  sued  within  one  year  of 
his  cause  of  action,  m.,  plaintiff's  disposses- 
sion. 

The  Judge  on  appeal  held  that  plaintiff 
only  adduced  evidence  of  payment  of  rent 
to  a  5-anna  sharer  in  1270,  but  the  Judge 
discredited  his  evidence  of  any  payment  on 
account  of  the  8  annas  in  that  year,  and 
the  Judge,  moreover,  clearly  finds  as  a  fact 
that  defendant's  sub-lessee,  one  Khoda 
Buksh,  dispossessed  plaintiff  from  the 
whole  16  annas  in  i26g.  The  Judge 
(apparently  incidentally)  remarks  that  dispos- 
session of  a  portion  of  a  joint  undivided 
estate  is  dispossession  of  the  whole,  and 
adds  that  payment  of  rent  to  one  shareholder 
is  not  payment  to  all.  The  Judge,  how- 
ever, comes  to  the  main  finding  of  fact  that 
plaintiff's  allegation  of  possession  of  the 
land  in  suit  in  1270  B.  S.  was  not  proved, 
and  that  plaintiff  was  thus  barred  by 
limitation,  and  dismissed  plaintiff's  appeal. 

Plaintiff  now  appeals  specially,  urging : — 

1st,  That  the  Judge  had  no  jurisdiction, 
as  the  question  was  only  really  between 
landlord  and  tenant ;  and  that,  although  the 
landlord  did  not  actually  dispossess  plaintiff, 
still  the  defendant,  his  lessee,  was  only  the 
landlord's  4nstrument,  and  the  dispossession 
must,  therefore,  be  deemed  the  act  of  the 
landlord. 

2ndly.  That  the  Judge  had  wrongly  held 
limitation  to  bar  the  suit;  and,  moreover, 
that  the  receipt  of  one  co-parcener  of  rent 
was  a  recognition  of  the  possession  of  the 
tenure  by  all  the  co-parceners. 

jrdly.  That  the  Judge  had  wrongly  held 
that  the  dispossession  of  a  part  of  a  tenure 
in  a  joint  undivided  estate  was  dispossession 
of  the  whole. 

Judgment. — On  the  frst  and  second  of 
these  pleas,  we  have  to  observe  that  the 
Judge  has  found  as  a  fact  plaintiff's  dispos- 
session in  1269  B.  S.,  not  by  tlys  zeiyindar, 
but  by  the  defendant.    It  is  not  shown  that, 
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on  such  «  finding,  the  jurisdiction  is  errone- 
ous, or  the  Law  of  Limitation  has  been 
erroneously  applied;  and  we  accordingly 
overrule  these  pleas. 

We  may  observe,  with  reference  to  the 
second  part  of  the  second  plea,  that  the 
receipt  of  a  co-parcener,  in  behalf  of  himself 
and  others,  may,  under  certain  circumstances, 
^  taken  as  a  recognition  of  possession- by 
all.  But  in  this  case,  although  there  is  a 
joint  undivided  estate,  the  shares  are  re- 
cognized and  defined  as  amongst  the  co-par- 
ceners, and  each  has  a  right  to  his  own 
90I lections,  and  to  give  receipts  for  them. 

The  third  plea  is  immaterial  here ;  nor 
does  the  Judge,  we  presume,  mean  to  lay 
down  an  abstract  rule  that,  where  certain 
shares  are  recognE^ised  in  a  co-parceny,  dis- 
possession of  one  is  dispossession  of  all ; 
for  that  is  erroneous.  But,  as  before  said, 
it  is  immaterial  to  consider  this,  since  the 
fact  has  been  clearly  found  that  plaintiff  has 
not  sued  within  the  time  allowed  by  law, 
vui.,  one  year  from  his  cause  of  action,  viz,, 
bis  dispossession. 

Under  these  circumstances,  we  dismiss 
this  special  appeal  with  costs. 


The  loth  January  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Remand  (for  taluni^  farther  evideiice). 

Cases  Nos.  2563  to  2565  of  1865  under  Ad 

X.  of  1859. 

Special  Appeals  from  a  decisions  passed  by 
the  Second  Principal  Sudder  Ameen  of 
Hooghly,  dated  the  13th  June  i^j, 
affirming  a  decision  passed  by  the  Moon- 
siff  of  Pundooah,  dated  the  22nd  August 
1863. 

Teen  Cowree  Kharah  (one  of  the  Defendants), 

Appellant, 

versus 

Luckhee  Monee  Dossee  (PlaintiflF), 
Respondent, 

Bab(K  M^hendro  Lai  Seal  for  Appellant. 


Baboo  Greeja  Sunkur  Mojoomdar  for 
Respondent. 

The  failure  of  a  party  to  take  advaotaee  of  a  poit> 
ponement,  for  the  purpose  of  tendering^  further  evidence 
cannot  afterwards  give  him  a  right  to  a  remand  for 
such  further  evidence  being  taken,  to  whic^,  without 
such  postponement,  he  was  entitled  under  Section  554, 
Aa  VI 1 1,  of  1859. 

These  three  cases  were  remanded  to  the 
Lower  Appellate  Court  for  further  consi- 
deration. This  Court  having  considered 
that  the  statements  of  a  defendant,  Gunga 
Dhur,  both  regarding  the  date  ^f  the  death 
of  the  husband  of  Huro  Monee,  who,  by 
the  defendants,  was  said  to  have  prede^ 
ceased  his  father,  and  also  regarding  the 
unchastity  of  that  person,  were  mere  hearsay 
evidence,  and  not  legally  admissible. 

On  remand  the  Principal  Sudder  Ameen 
sent  for  further  evidence  on  both  the  issues 
in  the  cuse,  and  eventually  decided  it  in 
plaintiff's  favor. 

Defendant  now  appeals  specially,  urging 
that  it  was  not  competent  to  the  Principal 
Sudder  Ameen,  under  Section  354,  to  take 
the  fresh  evidence;  that  the  case  should 
have  been  remanded  to  the  Court  of  first 
instance  in  accordance  with  the  Section; 
that  he  had  no  opportunity,  when  the  case 
was  before  the  Court  before  remand,  to  file 
his  evidence ;  and,  having  had  no  opportoDiQr 
to  file  evidence,  the  mere  framing  of  the 
issues  is  insufficient  to  deprive  him  of  a 
right  to  which  under  the  law  he  is  enti* 
tied. 

We  observe  that,  before  the  case  came  iq) 
to  this  Court,  defendants  had  an  opportnni^ 
of  supporting  their  side  of  the  issues  raised 
by  evidence,  for  the  Principal  Sudder  Ameen 
postponed  the  case  for  the  very  purpose  of 
giving  them  the  required  opportunity. 
They,  it  would  appear,  omitted  to  take  ad- 
vantage of  that  opportunity,  relying,  it  may 
be,  on  the  evidence  of  their  co-defendant, 
Gunga  Dhur,  which  has  been  rejected. 
Their  failure,  however,  to  take  advantage  of 
the  postponement  in  their  favor  cannot 
now  give  them  a  right,  which,  without  snch 
postponement,  they  might  have  had.  Under 
Section  354  of  the  Code  of  Civil  Procedore, 
the  issues  have  been  rightly  drawn,  and  the 
Principal  Sudder  Ameen,  on  the  part  of  the 
Court  requiring  further  evidence,  called  for 
such  before  him  under  Section  355  0^  ^ 
Code  of  Civil  Procedure  ;  and,  having  consi- 
dered it  attentively,  has  decided  in  favor  of 
plaintiff.  To  this  proceeding  we  see  no  valid 
legal  objection ;  we,  therefore,  dismiss  these 
three  appeals  with  costs. 
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The  13th  January  1866. 

Present : 

The  Hon'bte  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Res  Judicata. 

Case  No.  2620  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Second  Principal  Sudder  Ameen  of 
Hooghly^  dated  the  26th  July  iS6^y  revers- 
ing a  decision  passed  by  the  Sudder  A  meen 
of  that  District i  dcUed  the  2jth  September 
1864. 

Tara  Chand  Ghose  (Plaintiff),  Appellant, 

versus 

Rada  Monee  Dossee  and  others 
(Defendants),  Respondents, 

Baboos  Kalee  Mohun  Doss  and  Hem 
Chunder  Banerjee  for  Appellant. 

Baboo  Romanaih  Rose  for  Respondents. 

Where  the  ri^ht  to  possession  as  evidenced  by  the 
titW  of  the  parties  was  m  issue  in  a  former  case  under 
Act  X.  of  1859;,  and  the  right  to  possession  as  between 
the  same  parties  under  their  several  titles  is  also  the 
point  in  issue  in  a  subsequent  suit  in  the  Civil  Court,  the 
causes  of  action  in  the  two  cases  are  identical,  and  the 
Jatter  suit  is  barred  under  Section  3,  Act  VIII.  of  1859. 

Plaintiff  in  this  case  sued  the  defend* 
ant,  another  tenant,  for  possession  of  cer- 
tain lands  under  a  particular  title. 

The  defendant  pleads  that  the  suit  was 
barred,  inasmuch  as  for  these  very  lands 
he  brought  a  suit  against  the  zemindar  and 
the  plaintiff;  that  then  the  defendant's,  :$e- 
niindar's,  plea  and  the  plaintiff's  claim 
agreeing  with  it  were  rejected,  and  that  his, 
defendant's,  right  and  title  to  possession 
under  his  pottah  were  clearly  established ; 
that  consequently  the  present  suit  Involving 
the  very  point  determined  under  Act  X.  be* 
tween  the  parties  cannot  be  again  raised. 

The  first  Court  considered  that  the  lands 
now  in  suit  were  not  identical  with  those 
in  dispute  under  Act  X.  of  1859;  ^"^>  being 
of  opinion  that  the  right  and  title  to  them 
were  with  the  plaintiff,  it  gave  him  a 
decree. 

On  appeal,  the  Principal  Sudder  Ameen 
considered  that  the  lands  were  admitted  to 
be  identical,  and  that  consequently  the  pre- 
sent suit  was  barred  under  Section  2  of  A6t 
VIII.  of  1859. 

Plaintiff  now  appeals  specially,  urging 
that  the  lands  now  in  suit  are  not  identical 
with  those  in  issue  in  the  Ad  X.  case,  ^pd, 
even  if  they  were,  as  in  that  ca«e^  mlj  ^he 
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fact  of  possession,  and  in  this  case  title  is 
concerned,  the  qauseis  of  action  are  not  the 
same. 

There  can  be  no  question  that  the  plaintiff 
in  his  plaint  admits  that  the  lands  now  in 
suit  are  identical  with  those  in  litigation  in 
the  Ad  X.  case ;  and  it  is  equally  clear 
that  the  parties  now  in  suit  were  essential 
parties  before  the  former  case,  and  the  zemin- 
dar's name  is  only  withdrawn  to  give  a  color 
for  having  recourse  to  the  Civil  Court ;  and  it 
moreover  cannot  admit  of  question  that  the 
right  to  possession  as  evidenced  by  the  title  of 
the  parties  was  in  issue  in  the  Ad  X.  case, 
and  the  right  to  possession  as  between  the 
parties  under  their  several  titles  is  also  the 
point  in  issue  in  the  present  case.  The 
causes  of  action  are,  therefore,  identical  in 
the  two  cases,  and  the  present  suit  under  Sec- 
tion 2  of  Ad  Vlll.  of  1859  is  barred.  We 
reject  the  special  appeal  with  costs. 


The  13th  January  1866. 

Present  : 

The  Hon*ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Res  Judicata. 

Case  No.  2646  of  1865. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  East  Burdwan,  dated  the  ijth 
February  186^,  affirming  a  decision  passed 
by  the  Sudder  Ameen  of  that  District,  dated 
the  slh  May  1864. 

Shaikh  Golam  Ahmed  and  others  (Plaintiffs), 

Appellants, 

versus 

Sham  Sqpndur  Roy  and  others  (Defendants), 

Respondents. 

Baboo  Greeja  Sunkur  Mojoomdar  and 
Moulvie  Syud  Murhamut  Hossein  for 
Appellants. 

Baboo  Mohesh  Chunder  Chowdhry  for 
Respondents. 

The  decision  in  a  suit  brousrht  under  Act  X.  of  iSto 
aeamst  the  defendants  as  the  plaintiff's  tenants  will 
not  bar  a  suit  brought  in  the  Civil  Court  apinst  Uie 
same  defendants  as  the  plaintiff's  vendees,  the  parties 
being  accidentally  the  fame  persons,  but  legally  differ- 
ent persons  with  different  rights  and  interests. 

Plaintiffs    sued    the    defendants,    their 
vendors,  for  possession  of  certain  lands. 

The   defendants   pleaded   limitation,   anc3f 
denied  the  sale  of  the  lands  t«  the  plalntiflFs. 
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The  ludp^e  has  found  the  case  barred 
under  Section  2  of  Act  VIII.  of  1859,  and 
dismissed  plaintiffs'  suit,  and  plaintiffs  have 
now  appealed  specially  against  that  finding. 

It  appears  that  the  plaintiffs  brought  a  suit 
for  rent  from  1 262  to  1 270  before  tne  Revenue 
Authorities  under  Aft>  X.  of  1859,  on  the 
allegation  that  they  had  purchased  the  lands 
in  1239  from  defendants'  ancestors,  and  that 
defendants  had  in  1242  executed  akubooleut 
in  their  favor.  The  Court  determined  that  the 
kubooleut  was  spurious,  and  rejected  the  pre- 
sent claim.  This  suit  is  decisive  of  the 
fact  that,  during  the  years  covered  by  it,  the 
defendants  were  not  tenants  of  the  plaintiffs. 
It  follows  that,  during  those  years,  defendants 
must  be  considered  to  have  held  adversely  to 
plaintiffs.  But  the  present  suit  was  instituted 
in  1863  or  1270,  and  the  effect  of  the  finding 
in  the  Ad  X.  suit  will  reach  only  back  to 
1262  or  eight  years  before  the  institution  of 
the  present  suit.  It  will  remain  for  the  plaint- 
iffs to  give  evidence  that  they  have  been  in 
possession  at  any  time  within  1 2  years  before 
the  institution  of  the  suit.  If  they  can  do 
this,  and  defendants  cannot  successfully  re- 
but it,  plaintiffs'  title  as  vendees  from  defend- 
ants must  be  enquired  into  on  the  merits. 
If  they  cannot  prove  their  possession  within 
the  above-mentioned  period,  their  suit  must 
be  dismissed  as  barred  by  the  Statute  of  Limit- 
ation. We  observe  that  Section  2  of  Aft 
VIII.  has  nothing  to  do  with  the  present 
case.  The  present  suit  is  against  the  de- 
fendants as  their  vendors ;  the  suit  under 
Act  X.,  against  them  as  their  tenants.  They 
accidentally  are  the  same  persons,  but  legally 
they  are  different  persons  with  different  rights 
and  interests.  The  case  is  remanded  to  the 
Judge,  v^ho  will  without  delay  carry  out  the 
instructions  herein  conveyed  to  him. 


The  15th  January  1866. 

The  Hon'ble  L.  S.  Jackson  and  J.  B.  Phear, 

judges. 

Present  : 

Enhancement— Protection  under  Section  15, 
Act  X.  of  1859,  of  Putnee  Talook  declared 
liable  to — under  decree  passed  before  that  Act. 

Case  No.  301  of  1865  under  Aft  X.  of  1859. 

*  Regular  Appeal  from  a  decision  passed  by 
the  Collectcr  of  Jessore,  dated  the  22nd 
August  id6^. 


Gobind  Chunder  Dutt  (Defendant), 
Appellant^ 

versus 

Huronath  Roy  and  others  (Plaintiffs), 
Respondents.  « 

Messrs,  R,  V.  Doyne  and  G,  C  PauU  and , 
Baboos   Dwarkanath  Mitter    and    Bonn 
Madhub  Banerjee  for  Appellant. 

Baboos  Sreenath  DosSy  Kalee  Mohun  Dots, 
and  Bungshee  Dhur  Sein  for  Respondents. 

A  putneedar  is  protected  from  enhancement  under 
Section  15,  Act  X.  of  1859,  notwithstailfiingf  the  zemin- 
dar*s  rig^ht  to  enhance  under  a  decree  passed  before 
that  Act|  by  which  decree  the  zemindar  was  declared 
entitled  to  enhance,  but  which  decree  he  had  rendered 
inoperative  by  his  omission  to  take  any  effectual  steps 
before  that  Act  to  vary  the  rent  of  the  talook  since  ti^e 
Decennial  Settlement. 

This  was  a  suit  before  the  Officiating 
Collector  of  Jessore,  by  a  zemindar  against 
his  putneedar,  for  an  instalment  of  rent  at 
an  enhanced  rate  which  the  plaintiff  alleged 
himself  to  have  assessed  in  accordance  witii 
a  decree  of  the  late  Sudder  Court,  by  wbich 
his  right  to  enhance  was  affirmed,  although, 
from  his  failure  to  serve  the  notice  pre- 
scribed by  law,  the  tenant  was  not  thea  liable 
to  pay  rent  at  any  enhanced  rate. 

This  suit  being  admittedly  brought  under 
the  provisions  of  Act  X.,  the  defendant 
pleaded  that  his  talook  having  been  created 
before  the  accession  of  the  British  Govern- 
ment, and  held  at  an  unvaried  rent  since 
a  time  antecedent  to  the  Perpetual  Settle- 
ment, viz.y  since  1 195  B.  S.,  was  protected 
from  enhancement  under  Section  15  of  the 

Aa. 

But  the  Collector  was  of  opinion  that  the 
right  to  enhance  having  been  adjudicated 
upon  by  the  Sudder  Dewanny  Adawlut  in 
i860,  and,  indeed,  in  a  previous  decision,  as 
it  was  thought,  in  182 1,  was  no  longer  open 
to  question,  and  gave  the  plaintiff  a  decree 
for  rent  enhanced  at  the  Pergunnah  rates. 

Defendant  having  appealed,  the  learned 
Counsel  who  appeared  for  him  went  very 
fully  into  the  successive  previous  litigations— 
that  in  18 11,  in  which  it  was  decreed  that 
the  talookdar  should  be  re-placed  in  posses- 
sion, and  continue  to  hold  at  the  original 
rate,  these  words  being,  as  he  contended, 
irrelevantly  added  "  according  to  the  tokoot!' 
Next,  the  decree  of  1821,  by  which  the 
Sudder  Dewanny  Adawlut  finally  dismissed 
the  zemindar's  suit  for  rem  at  a  rate  in- 
creased by  the  difference  between  the  old 
talookdary  jumma  and  the  Sudder  jummah 
which  the  zemindar  had  to  pay  to  Govern- 
ment: this  decree  containing  at  the  same 
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time  a  direction  that,  unless  the  parties  come 
to  terms,  the  talook  should  be  assessed 
at  Pergunnah  rates.  And,  finally,  the 
•  Sudder  Dewanny  decree*  of  the  late  Sud- 
Adawlut,  i860,  page  der  Court  in  i860  (re- 
3^*        •  versing    the    judgment 

1^  of  the  Zillah  Court  in  1858),  by  which  it 
was  declared  that,  as  the  plaintiff's  right  to 
enhance  had  been  already  determined  by 
the  decree  of  182 1,  and  as  nothing  had 
subsequently  occurred  to  invalidate  that 
rights  plaintiff  was  entitled  to  enhance ;  but 
that,  as  notice  had  not  been  served  on  the 
proper  parties  under  the  circumstances, 
the  order  would  merely  be  a  recognition  of 
the  plaintiff's  right  to  assess  after  notice  to 
the  present  tenants. 

Mr.  Doyne,  after  showing  us  the  order 
passed  on  an  application  to  review  this 
judgment,  urged  that  the  decision  against 
parties  not  properly  before  the  Court,  for 
want  of  the  preliminary  notice,  was  extra- 
judicial, and  ought  not  to  prejudice  his  client, 
and  he  sought  to  show  that  the  previous 
decisions  properly  understood,  so  far  from 
recognising  the  plaintiff's  right  to  enhance, 
bad  persistently  disallowed  such  claims  on 
his  part,  and  maintained  the  talookdar's  right 
to  enjoy  his  tenure  at  the  rent  assessed  on 
it  at  the  time  of  its  creation. 

We,  however,  being  of  opinion  that  the 
main  question  was  whether,  under  the  cir- 
cumstances of  this  case,  the  rent  admittedly 
ncTer  having  varied,  the  talookdar  was  not 
now  protected  by  Section  15,  Act  X.  of 
1859,  desired  that  the  argument  might  be 
confined  on  this  point ;  and,  having  heard 
both  parties  upon  it,  we  are  of  opinion 
that  the  defendant  is  so  protected. 

Supposing  the  decision  of  i860  to  be 
legally  operative,  and  supposing  Act  X.  of 
1859  not  to  have  been  enacted  subsequent 
to  the  filing  of  the  plaint  in  that  case,  no 
doubt  the  plaintiff  could  have  assessed  the 
rent  of  this  talook  as  there  determined, 
whether  the  interpretation  put  by  the  Court 
at  that  time  in  the  decision  of  1821  was 
correct  or  otherwise. 

But  we  think  that  the  right  of  the  plaint- 
iff, suing  under  Act  X.  of  1859,  with  this 
decree  in  his  hand,  stands  no  higher  than 
the  right  of  any  other  landlord  who,  previ- 
ous to  the  passing  of  the  Act,  would  have 
had  a  good  right  to  enhance,  but  whose 
right  by  the  passing  of  the  Act  was  taken 
away.  He  has  taken  no  effectual  steps  by 
which  the  rent  has  been  varied  since  the 
Decennial  Settlement,  and  now  the  Legis- 
lature has  stept  in,  and  finally  protected 
the  talookdar. 


To  use  the  words  of  the  Sudder  Court, 
something  has  subsequently  occurred  to 
invalidate  and,  indeed,  to  abrogate  the  right 
of  the  plaintiff. 

It  was  urged  upon  us  by  the  respondent's 
pleader.  Baboo  Kalee  Mohun  Doss,  that  the 
protecting  Clause  of  Aft  X.  of  1859  could 
not  be  imported  into  the  case,  inasmuch  as 
there  were  not  independent  proceedings,  but 
as  it  were  supplementary  to  the  former  suit 
in  the  nature  of  executing  a  decree,  and 
that  as,  under  the  old  procedure,  a  suit 
would  lie  for  the  complete  carrying  out  of  a 
decree,  the  plaintiff  ought  not  to  lose  his 
rights  by  reason  of  a  change  in  the  law 
which  occurred  while  he  was  actually  pro- 
secuting his  remedy. 

To  this  contention  we  cannot  subscribe. 
Admitting  for  the  moment  the  correctness 
of  the  pleader's  view  of  the  old  procedure, 
we  must  observe  that  the  decree  was  one 
which  the  plaintiff  could  in  no  way  execute. 
By  his  own  omission  he  had  rendered  it 
inoperative.  He  had  to  sue  de  novo  under 
the  provisions  of  Act  X.  of  1859,  and  so 
suing  he  was  liable  to  be  met  by  every  plea 
which  could  be  raised  under  that  enactment. 
We  think,  therefore,  that  the  plaintiff  is  too 
late,  if  he  was  ever  entitled  to  succeed  ;  that 
his  right  to  enhance  in  this  suit  was  not 
maintainable;  that  the  decision  of  the  Col- 
lector was  consequently  erroneous,  and  must 
be  reversed  with  costs. 


The  19th  January  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Evidence— Onus  proband!— Unvarying^  rent 

Case  No.  2840  of  1865  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr,  H.  C.  /Richardson,  Additional  Judge 
of  Jessore,  dated  the  nth  July  1865, 
reversing  a  decision  passed  by  the  Deputy 
Collector  of  that  District,  dated  the  26th 
February  i86j, 

Mr.  George  Mears  (Plaintiff),  Appellant, 

versus 

Dass  Monee  Dossia  (Defendant),  /Respondent,^ 

Mr.  R,  T,  Allan  and  Baboo  BJiawanee  Churn 
Dutt  for  ^pellant. 
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Saboo  Roopnath  Banerjee  for  Respondent. 

The  mere  production  of  a  document  of  recent  date 
is  not  proof  of  the  gfenuineness  of  such  document.  Be- 
fore receiving  it,  the  Court  must  decide  whether,  upon 
the  evidence  adduced,  the  party  seeking  to  put  the  docu- 
ment in  evidence  has  given  sufficient  fegal  proof  of  its 
being  what  it  purports  to  be. 

This  case  must  be  remanded. 

The  Judge,  in  finding  in  favoi*  of  the  de- 
fendant (the  respondent  befote  us),  has  relied 
much  on  certain  dakhilas  and  canoongoe 
papers.  The  dakhilas  are  all  of  recent 
date,  produced  to  prove  payments  alleged  to 
have  been  made  within  20  years  of  the 
institution  of  the  suit.  Their  genuineness, 
as  well  as  that  of  the  canooftgoe  papers 
(which  are  of  earlier  date),  has  all  along 
be^n  contested  by  the  appellants ;  but  the 
judgment  of  the  Lower  Court  shows  that  no 
one  of  these  documents  was  legally  proved, 
oi-  considered  by  the  Judge  to  be  legally 
proved,  although  the  Judge  nevertheless  has 
accepted  them  and  relied  on  them  in  coming 
to  the  coticlusion  at  which  he  has  arrived. 
The  mere  production  of  a  dakhila  or  other 
such  paper  of  recent  date,  however  free 
from  suspicion  its  appearance  may  be,  is  not 
proof  of  the  genuineness  of  such  document. 
Nor  is  -it  enough  that  a  Court  should  not 
think  that  a  paper  which  is  produced  is 
prbved  by  the  opposing  party  to  be  a 
forgery.  What  the  Court  is  bound  to  do 
before  it  receives  or  acts  upon  such  a  paptr 
is  to  decide  as  a  matter  of  fact  whether  or 
not,  upon  the  evidence  adduced,  the  party 
who  seeks  to  put  the  document  in  evidence 
has  giveil  sufficient  legal  proof  of  its  being 
that  which  it  purports  to  be.  These  obser- 
vations apply  to  the  mode  in  which  the 
Judge  below  has  dealt  with  the  canoongoe 
papers,  as  well  as  to  the  Cburse  he  has  fol- 
lowed with  reference  to  the  dakhilas. 
Any  further  evidence  that  may  be  necessary, 
or  may  be  forthcoming,  must  be  received, 
and  the  Court  tnust  decide  distinctly  on  the 
admissibility  of  these  documents,  and  give 
the  reasons  for  the  decision. 

We  conclude  by  remarking  that  it  is  for 
the  defendant  to  prove  her  case  that  she  has 
held  at  an  unvarying  rent.  It  does  hot  lie 
on  the  plaintiff  in  the  first  instance  to  prove 
the  variation :  nor  does  the  case  referred  to 
by  the  Judge  throw  the  onus  on  the  plainl- 
iif,  as  the  Judge  supposes  that  it  does. 
The  case  in  question  is  reported  at  page  96, 
*  Vol.  1.  of  the  Revenue  J6umal,  where  a 
very  inficcuj|ate  marginal  note  has  been 
appended  to  it  which  may  have  misled  the 
Lower  Court.         * 


The  23rd  January  1866. 

Present: 

The  Hon'ble  H.  V.  Bayley  andShumbhobottk 

Pundit,  Judges,        • 

PfMamptioti  of  uniform  payment  from  Pc^nM-  * 
nent  Sottlement^S^ction  4,  Act  Z.  of  iZ^ 
Uniform  payment  for  ao  year& 

Case  No.  2741  of  1865  undel*  Aft  X.6f  1859. 

Special  Appeal  from  a  decision  paiied  iv 
Mr.  A.  A,  Szvin/on,  Judge  of  Tippetah, 
dated  12th  Augusl  186^,  affirming  0 
decision  of  Mr.  T,  T.  Allen,  Depnfy 
Collector  of  that  District,  dated  joth 
May  186^. 

Mussamut  Mahmooda  Bebee  (PlaintiflF), 

Appellant, 

versus 

HarWdhun  Khuleefa  (Defendant), 
Respondent, 

Baboos    Sdmachurn    Banerjee    and    Ohhey 
Chum  Bose  for  Appellant. 

Baboos  Sreenafh  Banerjee  and  Luleet  Ckundtr 
Sen  for  Respondeat. 

The  (indin|gr  thftt  the  pl&intiff's  and  defendant^  Mm 

held  possession  from  the  Permanent  Settlement  is  not 
sufficient  to  prove  that  the  defendant  paid  a  unifonn 
Jixed  f^tt  i?6m  that  date.  To  «ntttKe  the  defendant  to 
the  presumfktion  under  Section  4,  A<5i  X.  of  1S59,  be 
must  prove  that  he  has  paid  a  unifonn  fixed  rent  for  die 
last  20  years. 

Plaihtiff  in  this  oaie  sues  for  a  kaboolent 
for  9  rupees  6  annas  3  pie  for  a  plot  of 
homestead  land  of  15  gundas  2  krants. 

Defendant's  case  is  that  he  and  his  father 
had  held  the  same  land  always  at  a  filed 
rent  of  3  rupees  2  annas. 

.The  first  Court  stating  the  evidence  to  be 
that  of  witnesses  who  heard  that  defendant 
had  paid  a  fixed  rent  as  stated  by  him,  and 
considering  that  defendant  himself  was  70, 
thought  it  sufficiently  shown  that  defendant 
had  uniformly,  for  the  last  20  years,  paid  the 
fixed  rent  pleaded  by  him,  thus  raising  the 
presumption  of  having  paid  the  same  from 
the  time  of  the  Permanent  Settlement,  and 
thereby  throwing  upon  plaintiff  the  onus  of 
rebutting  that  presumption  by  showing  a 
variation  since  that  Settlement. 

The  fifst  Court  further  held  that  Uie  Kvo 
kubooieuts  which  plaintiff  adduced  t«  4»<4er 
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The  24lh  January  1866. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 

Jurisdiction — Salt  against  Agent  £or  aoney— 
Arbitration-award. 

Case  No.  2700  of  1865. 

Special  Appeal  from  a  decision  passed  hy  tht 
Principal  Sudder  Ameen  of  Rajshahye, 
dated  the  jrst  July  186^,  reversing  a  de- 
cision passed  by  the  Moonsiff  of  that  District, 
dated  the  2gth  March  186$, 

Shoshee  Mohun  Shaha  and  another  (Plaint- 
iffs), Appellants, 

versus 

Aheer  Sircar  (Defendant),  Respdndent, 

Baboo  Sreenath  Doss  for  Appellants. 

Mr,  y.  S.  Rochfort  for  Respondent. 

A  suit  for  monies  received  and  not  accounted  for 
during  the  agency  of  the  defendant  is  cognizable  only 
in  the  Revenue  Court  under  Section  24,  Act  X.  of  1859, 
notwithstanding  that  the  agencv  may  have  been  deter- 
mined prior  to  the  institution  of  the  suit. 

An  arbitration-award  cannot  change  the  nature  of 
the  claim,  and  convert  it  into  a  simple  debt  due  by 
the  defendant  to  the  plaintiff,  and  conseduently  make  it 
cognizable  by  the  Civil  Courts,  and  the  arbitration- 
award  enforctble  by  them. 

Plaintiff  in  this  case  had  a  demand 
against  the  defendant  for  monies  which  he 
had  collected  as  tehsiidar,  and  for  which  he 
had  not  accounted  to  him.  Instead  of  bring- 
ing a  suit  under  Section  24  of  Aft  X.  of  1859, 
plaintiff  and  defendant  agreed  to  arbitration. 
The  arbitrators  gave  plaintiff  an  award  for 
a  considerable  sum,  and  plaintiff  liad  re- 
course to  the  Civil  Court  for  its  enforce- 
ment. The  first  Court  gave  plaintiff  a  decree 
according  to  the  terms  of  the  arbitration- 
award.  The  Principal  Sudder  Ameen  re- 
versed that  ^decree,  on  the  ground  that  the 
subject  of  the  suit  was  a  sum  of  money 
misappropriated  by  a  tehsildar ;  that  such 
a  claim  is  cognizable  under  Section  24  of 
Aft  X,  of  1859,  and  not  by  the  Civil  Court ; 
that  consequently,  under  Section  327  of  Aft 
VIII.  of  1859,  ^^«  Civil  Courts  had  no  juris- 
diction to  enforce  the  arbitration. 

Plaintiff  now  appeals  specially,  urging 
that  the  Principal  Sudder  Ameen  has  in- 
correctly laid  down  the  law,  firsts  inaemuch 
as,  the  defendant  having  been  dismissed 
from  his  agency  before  the  suit  was  insti- 


to  prove  that  variation  were  not  genuine, 
and  thus  the  presumption  under  Section 
4  was  not  rebutted,  and  that,  as  defendant 
had  uniformly  paid  the  rent  he  alleged  for 
the  last  20  years,  he  was  consequently 
entiiled  tb  the  verdict  of  the  Court  in  his 
favor. 

Plaintiff's  suit  was  accordingly  dismissed 
by  the  fir^t  Court,  and  the  Lower  Appellate 
Court  has  affirmed  this  dismissal. 

The  Judge's  decision  is  that,  as  the  defend- 
ant ''is  a  very  old  man,  of  not  less  than 
"  70  years,  and  that  there  is  no  doubt  of  the 
"  land  having  been  held  long  before  the 
"  Permanent  Settlement  by  his  ancestor,  and 
"  OS  plaintifi  had  failed  to  rebut  the  presump- 
"  tioD  of  law  as  to  20  years'  possession,  the 
"kubooleuts  held  by  him  being  evidently 
''falsely  prepared  for  the  purpose  of  the 
"present  suit,  under  such  circumstances 
"  I  see  no  reason  to  reverse  the  decision  of  the 
"  Lower  Court,  [but  must  presume  that  the 
"Deputy  Collector,  acting  upon  the  whole 
**  evidence y  came  to  a  right  conclusion  upon 
•'  the  tacts." 

On  special  appeal  it  is  urged  that  the 
Lower  Appellate  Court  has  held  that  the 
plaintiff's  and  defendant's  father's  possession 
from  the  time  of  the  permanent  settlement 
are  proved;  but  that  such  a  finding  is  not 
sufficient  to  prove  that  the  defendant  paid 
a  uniform  fixed  rent  from  that  date,  and 
foitfaer  that  there  is  no  finding  by  the  first  or 
secotid  Court  on  evidence  that  the  defendant 
pftid  uniformly  for  the  last  20  years  the 
fixed  rent  which  he  alleges  that  he  did. 

We  are  of  opinion  that  these  pleas  on 
special  appeal  are  good. 

We  nowhere  see  on  what  evidence  it  is 
held  thai  the  rent  for  the  last  20  years  has 
been  proved  by  defendant  to  be  the  same, 
and  that  fact  (as  the  first  Court  properly 
remarks,  but  does  not  properly  apply  his  re- 
mark) defendant  had  first  to  prove. 

The  Lower  Appellate  Court  will,  therefore, 
re-tiy  the  case,  with  reference  to  the  above 
remarks,  and  decide  on  the  evidence  on  the 
record,  whether  defendant  proves  that,  for  the 
iast  20  years,  he  has  pout  the  same  rent,  and 
State  what  the  evidence  is,  and  his  conclu- 
sions upon  it.  If  the  Lower  Appellate  Court 
finds  that  fact  of  uniform  payment  of  rent 
for  20  years  proved,  iis  verdict  will  be  for 
ddendant,   because,  the  attempted  rebutter 

by  plaintiff  having  failed,  the  legal  pteeump- 1  tated,  the  claim  could  not  have  been  prose- 
tion,  under  Section  4,  Act  X.  of  1859,  is   cuted  before  the  Revenue  Authorities  under 


Chat  the  same  fixed  rent  has  been  paid  irom 
Che  time  di  the  PermaneiH  Settlement. 
Remanded  accordingly. 


Section  24  of  Aft  X.  of  1859  ;  and,  secondly, 
even  if  the  claim  could  have  been  so'initi- 
tuted,    the    arbritration-awMd    changed    its 
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nature,  and  converted  it  into  a  simple  debt 
due  by  defendant  to  plaintiff,  and  conse- 
quently made  it  cognizable  by  the  Civil 
Courts,  and  the  arbitration-award  enforcible 
by  them. 

There  is,  we  think,  no  force  in  the  firs/ 
objection  taken  by  special  appellant.  Al- 
though the  agency  may  have  been  determined 
previous  to  the  institution  of  the  suit,  the 
claim  was  for  monies  received  and  not  ac- 
counted for  during  the  agency  of  defendant, 
and,  as  such,  falls  clearly  within  Section  24 
of  Act  X.  of  1859.  On  the  second  point, 
too,  we  think  the  contention  of  special  ap- 
pellant fails.  What  the  claim  was  origin- 
ally, that  it  remained  after  the  arbitration. 
The  law,  Section  327  of  Act  VIII.  of  1859, 
simply  allows  parlies  to  come  to  the  Court 
which  would  originally  have  had  jurisdic- 
tion to  enforce  an  arbitration  undertaken 
without  its  intervention.  The  judgment  of 
the  Principal  Sudder  Ameen  is  quite  correct, 
and  we  dismiss  the  special  appeal  with 
costs. 


and  have,  on  that  ground,  dismissed  the  strit 
altogether.  But  they  proceed  to  declare  the 
sunnud  invalid. 

The  defendant  appeals  from  so  much 
of  the  order  of  the  Lower  Court  as  declares 
his  sunnud  bad,  contending  that,  as  the 
Courts  dismissed  the  suit  on  account  of  th& 
defect  in  the  notice,  it  became  unnecessary 
to  proceed  to  enquire  into  the  question  of  the 
sunnud. 

/  Under  the  circumstances,  the  declarationol 
the  Lower  Court  as  to  the  sunnud  does  seem 
to  us  to  have  been  unnecessary,  and  it  onghi 
not  to  be  treated  as  of  any  judicial  effect 
Considering  the  turn  which  the  case  toA 
on  the  hearing  on  remand,  the  order  of  this 
Court  to  enquire  into  the  validity  of  the 
sunnud  became,  in  faft,  superfluous,  however 
right  it  may  have  been  when  it  was  passed. 


The  24th  January  1866. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  fudges. 

Notice  of  Enhancement— Title. 

Case  No.  2483  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judges  of  Mymensing,  dated  the  30th 
June  iSdjy  affirming  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  i8th  April  1863. 

Ram  Chunder  Chowdry  (Defendant), 
Appellant, 

versus 

Hurish  Chunder  Chowdry  (Plaintiff), 
Respondent. 

Baboo  Nil  Madhub  Bose  for  Appellant. 

Baboo  Nil  Madhub  Sein  for  Respondent. 

Where  a  G)urt  dismisses  a  suit  on  a  preliminary  ob- 
iection  to  the  sufficiency  of  a  notice  o!  enhancement. 
It  should  not  go  on  and  decide  also  a  question  of  title. 


The  24th  January  1866. 
Present: 

* 

I  The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover. 

Judges, 

Jurisdiction — ^Sait   by  tenant  against  Undlord 
(to  recover  possession  of  land). 

Case  No.  2667  of  1865. 

Special  Appeal  from  a  decision  passed  by  Mr> 
M.  Beaufort,  Additional  Judge  of  Dacca, 
dated  the  2rst  July  i86s,  affirming  a 
decision  passed  by  the  Principal  Svdiff 
Ameen  of  that  District,  dated  the  io/* 
December  i864f, 

Hosseinee  Khanum  (Plaintiff),  Appellani, 

versus 

Rubbea  Khanum  and  others  (Defendants), 

Respondents. 

Baboo  Romesh  Chunder  Mitter  for 
Appellant. 

Baboos    Onoocool   Chunder    Mookerjtt  aw 
Kalee  Mohun  Doss  for  Respondents. 

Where  a  tenant  sues  to  recover  possesion  fro«  Stj 
party  to  whom  she  pays  rent,  she  is  bound  tosne* 
the  Revenue  Court  under  Section  24,  Act  X.  « »^ 
The  Civil  Court  has  no  jurisdiction  in  such  a  casenoiW 
Section  15,  Aa  XiV.  of  1859. 


The  suit  was  for  arrears  of  rent  at  an, 
enhanced  rate.  The  Lower  Court  having 
decided  against  the  plaintiff,  he  appealed  to 
this  Court,  which  remanded  the  case  with 
directions  to  try  an  issue  as  to  the  validity 
of  a  certain  sunnud  pleaded  by  the  defendant. 
On  the' remand,  the  Lower  Courts  have 
found  that  tbit  plaintiff's  notice  was  bad, 


This  was  a  suit  for  confirmation  of  ud* 
and  for  possession  of  certain  lands  by  ^ 
versal  of  a  decision  given  under  Section  ij 
of  Ad  XIV.  of  1859. 

The  plaintiff  (who  is  the  special  app«*! 
lant  before  us)  sued  as  adopted  danghW 
of  one  Hoorunissa  Khanum,  from  whom  s«J 
claims  the  disputed  property  under  a  wfl 
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dated  25th  Srabun  1259  B.  S.  Up  to  the 
year  1270,  she  was  a  minor  under  the 
guardianship  of  her  natural  father,  Gholam 
All.  She  then  (as  alleged)  took  possession 
for  herself  under  the  adoptive  mother's  will, 
when  sh^  was  sued  by  her  step-mother, 
.Gholam  Ali's  second  wife,  under  Section  15 
of  Aft  XIV.  of  1859,  on  the  ground  that 
Hoorunissa  Khanum  had  given  a  howaldaree 
pottah  to  her  in  1255  B.  S.,  and  that  she 
bad  been  paying  rent,  first  to  Hoorunissa  her- 
self, and  afterwards  to  Golam  Ali  as  guardian 
of  the  special  Appellant  evefsince. 

The  result  of  the  suit  was  a  decree  in 
favor  of  the  step- mother. 

In  the  present  case,  brought,  amongst 
other  things,  to  reverse  that  decree,  the 
Court  of  first  instance  found  that  the  de- 
fendant's howaladaree  pottah  was  genuine, 
and  the  Judge  has  confirmed  that  decision, 
holding  that  there"  is  no  proof  of  the  false- 
ness of  the  pottah,  whilst  the  two  dakhi- 
iasy  purporting  to  have  been  given  by 
Hoorunissa  Khanum,  are  not  open  to  sus- 
picion. 

It  is  urged  in  special  appeal : — 

(i.)  That,  as  Rubbea  Khanum's  suit  was 
to  recover  possession  from  the  party  to 
whom  she  paid  rent,  the  Civil  Court  had  no 
jurisdiction  under  Aft  XIV,  of  1859;  and 
that,  therefore,  the  special  respondent's  pos- 
session under  the  decree  was  a  wrongful 
possession,  as  having  been  .  given  without 
jurisdiction. 

(2.)  That  the  Judge  has  taken  no  notice 
whatever  of.  a  mass  of  documentary  evi- 
dence, which  clearly  proved  that,  up  to 
Hoorunis-a  Khanum's  death,  she  was  in 
iAas  possession  of  the  disputed  lands;  and 
tbzt  from  that  date  to  1268,  when  Gholam 
Ali's  guardianship  terminated,  the  latter 
retained  Akas  possession  on  the  part  of  his 
ward ;  and 

(3.)  That    no    notice     has    been    taken 

ot    die    other     evidence     on     the    record, 

which   vould    have  gone  far  to  prove  thai 

ibe   howaladaree   pottah   was  false,  to  wit, 

..that    Hoorunissa   Khanum's   will,    which  is 

-'fdmiltedly    genuine,    makes    her    adopted 

(faaghter  responsible   for   certain  payments 

out  of  the  estate:  whereas,  if  the  pottah  be 

genuine,  the  assets  would  not  nearly  cover 

Ibe  amounts  so  to  be  paid. 

" '    As  the  present  suit  is  not  only  to  reverse 

Ibe  summary  award  under  Aft  XIV.,  but  to 

Heitle  the  question  of  special  appellant's  title 

1%  the  land  in  dispute,  we  do  not  think  it 

necessary  to  go  into  the  first  ground  of  ap- 

'ipeal  further  than  to  remark  that,  as  the  spe- 

\ 


cial  respondent  sued  confessedly  as  a  tenant 
against  her  landlord,  she  was  bound  to  go  to 
the  Court  provided  by  law  for  such  cases.  Her 
case  came  under  Section  24,  Act  X.  of  1859, 
and  the  action  of  the  Civil  Court  was  alto- 
gether without  jurisdiction.  We  do  not 
think  it  necessary  to  go  farther  into  this 
point  at  the  present  time. 

The  second  and  Mrd  objections  must,  we 
think,  be  allowed.  The  Judge  has  omitted 
all  mention  of  certain  evidence,  which,  if 
trustworthy,  would  go  far  to  demolish  the 
plea  of  holding  under  a  howaladaree  pottah ; 
and,  as  the  special  appellant's  general  rights 
under  the  will  are  not  denied,  everything, 
of  course,  depends  on  the  special  respondent's 
proving  her  special  plea. 

The  Judge  must  take  up  the  case  again, 
and  pass  orders  after  going  through  all  the 
evidence,  and  record  a  full  decision,  stating 
clearly  and  circumstantially  the  weight  to 
be  attached  to  the  statements  and  evidence 
adduced  by  either  party. 

Costs  wiH  follow  the  result. 


The  29th  January  1866. 

Present : 

The  Hon'ble  G.  Campbell  and  A.  G.  Mac- 

pherson,  fudges. 

Suits  against  Agents  lor  accounts — Section  24, 

Act  X.  of  X859. 

Case  No.  2285  of  1865. 

Special  Appeal  from  a  decision  passed  by 
Air.  F,  C.  Fowle,  Judge  of  Rungpore, 
dated  the  30th  May  iS6$y  affirming  a  de- 
cision passed  by  Mr,  A,  B,  Falcon,  Offi- 
ciating Collector  of  that  District^  dattd 
the  23rd  March  186^, 

Jumeer  Mundul,  Gomashtah  (Defendant), 
«        Appellant, 

versus 

M ohima  Chunder  Ghose  (Plaintiff), 
Respondent. 

Baboos  Greeja  Sunkur  Majoomdar  and 
Issur  Chunder  Chuckerbutty  for  Appel- 
lant. 

Baboo  Kalee  Mohun  Doss  for  Respondent. 

Section  24,  Act  X.  of  1S59,  does  not  apply  to  cases  in 
which  pure  questions  of  title  are  involved — e,  g,,  where 
the  plaintiff  never  was  in  receipt  of  the  rent  or  acknow- 
ledged by  the  defendant  to  be  entitled  to  it,  and  the 
defendant  never  was  employed  by  him  and  never  acted 
as  his  agent. 

This  is  a  suit  for   papers  andT  accounts 
under  Section  24  of  Act  X..  of  1859.    The 
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ciise  of  the  plaintiif,  who  is  a  minor,  suing  by 
his  guardian,  is  that  the  defendant  has  been 
collecting  rents,  &c.,  on  his  account. 

The  Lower  Court  finds  that  the  land,  the 
rent  of  which  was  collected  by  the  defend- 
ant, belonged  to  one  Degambur  Pershad  in 
his  life-time,  and  on  his  death  went  to  his 
two  widows — Chundramalla,  who  had  a  ten 
annas  share,  and  Anundmoye,  who  had  a 
six  annas  share.  Chundramalla  died,  having 
adopted  the  plaintiff  as  her  son;  and 
he  now  sues  as  her  son  and  heir.  The 
validity  of  the  adoption  is,  however, 
disputed  by  the  surviving   widow,   Anund- 

.  moye,  who  contends  that,  on  Chundra- 
malla's  death,  the  property  vested  in  her. 
The  plaintiff  has  not  either  by  himself  or  his 

.  guardian  had  possession  of  the  land,  nor  has 
he  received  any  portion  of  the  rent  collected 
from  it,  nor  has  the  defendant  ever  admitted 
the  plaintiff's  right  to  receive  any  rent. 
The  defendant  was  appointed  putwaree  of 
the  land  by  Gopeekanth,  the  naib  of  the 
whole  estate,  who  was  appointed  by  the  hus- 
band Degambur  in  his  life-time.  .  The  de- 
fendant says  he  used  to  account  only  to  the 
naib,  and  never  to  the  zemindar  direct. 
Chundramalla  during  her  life  received  the 
rents  she  was  entitled  to.  The  present  suit 
is  for  accounts,  &c.,  for  the  time  subsequent 
to  her  death. 

The  Lower  Court  decided  in  favor  of  the 
plaintiff.  In  appeal,  the  defendant  takes 
several  objections  to  this  decision.  Of  these, 
we  need  mention  only  one,  as  we  think  it 
fatal  to  the  plaintiff's  case. 

Suits  under  Section  34  of  Aft  X.  of  1859 
can  be  brought  only  **  by  zemindars  and  others 
*'  in  receipt  of  the  rent  of  the  land  against 
"  any  agent  employed  by  them  J'  Now,  the 
plaintiff  is  not  a  person  who  is  or  ever  has 
been  in  receipt  of  the  rent  of  (his  land,  and 
the  defendant  was  not  an  agent  employed  by 
him.  Whatever  may  be  the  plaintiff's  rights 
as  to  the  rents,  he  never  has  been  in  receipt 
of  them.  And  whatever  may  have  been  the 
position  of  the  defendant  as  regards  Chundra- 
malla, the  rights  of  the  plaintiff  as  her 
adopted  son  have  never  been  admitted  by  the 
defendant.  The  defendant  has  never  in  any 
way  recognised  the  plaintiff,  nor  acted  as  if 
he  were  his  agent,  and  the  mere  fact  of  his 
continuing  to  collect  after  Chundramalla's 
death  will  not  make  him  the  plaintiff's 
agent.  The  defendant  denies  that  he  ever 
was  plaintiff's  agent,  and  denies  that  the 
plaintiff  ever  was  or  had  a  right  to  be  in 
receipt  of  the  rent.  Section  24  of  A6t 
X.   of    1859   does   not  apply  to   cases   in 


which  pure  questions  of  title  are  invoked. 
As  we  think  the  plaintiff  never  was  in 
receipt  of  the  rent  of  this  land,  and  that  the 
defendant  never  was  his  agent  employed  bj 
him,  we  reverse  the  judgment  of  the  Lover 
Court,  and  dismiss  the  plaintiff'^  suit  with 
costs. 


The  31st  January  1866. 

Present: 

The  Hon'ble  C.  B.  Trevor  an^  F.  A.  Glover, 

Judges, 

Enhancement — Unvarying  rent— Anctioiiinro 

chaser. 

Case  No.  3518  of  1865  under  Act  X.  of 

1859. 

Special  Appeal  from   a  decision  passed  hy 

the  Judge  of  Rajshahye,  dated  the  ijih 

.  June  iS6j,  reversing  a  decision  passed  hy 

the  Deputy  Collector  of  that  District,  dcttd 

the  8th  August  1864, 

Saduck  Sircar  (Defendant),  Appellant. 

versus 

Mohamaya  Debia  and  others  (Plaintiffs), 

Respondents. 

Baboo  Mohendro  Lai  Shome  and  Mwlw 
Syud  Murhamut  Hossein  for  Appellant. 

Baboo  Sreenath  Doss  for  Respondents. 

The  fact  of  the  zemindar  who  sues  for  cnhanceweet  i 
of  rent  beinsf  an  auction-purchaser  at  a  sale  for  *"*?!! 
of  revenue  aoes  not  deprive  the  ryot  of  his  right,  wwj 
Section  4,  Act  X.  of  1859,  to  plead  uniform  paywM^J 
rent  for  20  years  to  entitle  hinn  to  the  prcsumpooi  * 
uniform  payment  from  the  Permanent  Settlement. 

The  plaintiff  (special  respondent)  in  *» 
case,  who  was  an  auction-purchaser  fw 
arrears  of  Government  revenue,  sued  thesp^ 
cial  appellant  for  enhancement  erf  rent.  The 
defence  was  that  the  land  had  been  held  aj 
a  fixed  rent  from  the  time  of  the  Peipetn^ 
Settlement,  and  the  ryot  claimed  the  bcM- 
fit  of  the  presumption  arising  from  t  JO 
years'  uniform  payment  under  Section  4  w 
AftX.  of  1859. 

The  first  Court  dismissed  the  suit;  but 
the  Judge  on  appeal  held  that  the  zemindar, 
being  an  auction-purchaser  at  a  s»lc  f<» 
arrears  of  revenue,  was  empowered  to  00* ; 
mand  an  enhancement,  notwiihstandinj^  the ; 
ryot's  allegation  of  uniform  payment,  and 
that  the  latter'?  protection  was  swept  away 
by  the  sale. 

'  We  have  no  doubt  that  the  Judge  was 
wrong.  Admitting,  as  the  special  respond- 
ent contends,  that  he  was  an  auction-pnr* 
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chaaer  under  Act  I.  of  1845,  Section  i  of 
Act  X.  of  1859  declares  his  right  to  enhance 
the  rent  of  his  tenants  subject  to  the  modi- 
fications contained  in  that  Act,  and  one  of 
these  is  that  a  ryot  who  claims  to  hold  at 
a  fixed  rate  from  the  date  of  the  Perpetual 
Settlement,  and  can  prove  a  uniform  pay- 
'ment  of  rent  for  20  years  previous  to  the 
institution  of  suit,  shall  be  entitled  to  the 
benefit  of  the  presumption  that  his  tenure 
is  protected,  and  that  it  is  for  the  landlord 
to  rebut  that  presumption. 

Iii  this  cas^,  therefore,  the  special  appel- 
lant h^d  a  clear  right  to  plead  Section  4  of 
Act  X ,  and  the  fact  of  special  respondent 
being  an  auction-purchaser  under  Act  I.  of 
1845  could  not  prevent  his  doing  so. 

The  case  must  go  back  to  the  Judge,  in 
order  that  he  mav  find  on  the  evidence 
whether  the  special  appellant  has  proved 
bis  uniform  payment  of  rent  for  20  years 
preceding  the  suit ;  if  he  agree  with  the 
first  Court  that  he  has  done  so,  and  that  he 
18  entitled  to  the  benefit  of  the  presumption 
under  Section  4,  he  will  dismiss  the  claim 
of  the  zemindar  to  enhance. 

Costs  will  follow  the  result. 


The  1st  February  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  L.  S.  Jackson, 

Judges. 

Appeal    Measurement — StaiuUrd  of  Pergunoah 

Pole. 

Case  No.  470  of  1865  under  Act  X.  of  1859 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Additional  Judge  of  Jessore,  dated 
ike  i$th  May  tS6^y  reversing  an  order 
passed  by  the  Deputy  Collector  of  that  Dis- 
trict^ dated  the  22nd  July  186  j. 

Tarocknath  Mookerjee  and  another  (Plaint- 
iffs), Appellants, 

versus 

Meydee  Biswas  (Defendant),  Respondent,   . 

Batoos  Chunder  Madhub  Ghose  and  Sree- 
n<ith  Banerjee  for  Appellants. 

Baboo  Bungshee  Dhur  Sein  for  Respondent. 

Tbe  decision  of  a  Collector  in  matters  of  survey  and 
tteaattrement  falling  within  Sections  9  and  10,  Act  VI. 
ol  i8<Saj  B.  C.»  is  appealable  to  the  ludge. 

Vol  V. 


The  decision  of  a  Collector  under  Section  ii  is  not 
appealable  ;  the  Collector  being  the  depositary  of  the 
standard  pole  of  each  pergunnah,  and  it  being  exclu-: 
sively  within  his  province  to  declare  what  the  standard* 
of  such  pole  is. 

Wr  think  that  there  was  no  appeal  to  the 
Judge  in  this  case.  The  decision  of  the  Col- 
lector in  matters  which  tall  within  the  pur- 
view of  Sections  9  and  10  of  Act  VI.  of  1862, 
Bengal  Council,  is  appealable  to  the  Zillah 
Judge  ;  but  the  order  of  a  Collector,  under 
Section  11  of  the  same  Act,  is  not  appeal- 
able. The  Collector  is  the  depositary  of  the 
standard  pole  of  each  pergunnah,  and  it  is 
exclusively  within  his  province  to  declare 
what  the  standard  of  such  pole  is. 

We,  therefore,  reverse  the  decision  of  the 
Judge;  ,and  restore  that  of  the  Collector. 
Appeal  decreed  with  costs. 


The  2nd  February  1866. 

Present: 

The  Hon'ble  G.  Campbell  and  F.  A.  Glover, 

Judges. 

Right  of  OccajMuicy^Yearly  Temuitt. 

Case  No.  2526  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  ofBehar,  dated  the  20th  May 
tSS^y  reversing  a  decision  passed  by  the  CoU 
lector  of  thai  District ,  dated  the  gth  Feb- 
ruary t86^. 

Sadhoo  Jha  (Plaintiff),  Appellant, 

versus 

Bhupwan  Qopadhyaand  others  (Defendants)^ 

Respondents. 

Baboo  Greesh  Chunder  Ghose  ioT  Appellant* 

Baboos  Anund  Gopal  Paleet  and  Luckhee 

Churn  Bose  for  Respondents. 

No  rigfht  of  occupancy  arises  when  land  is  held  under 
a  pottah  limiting^  the  period  for  which  the  land  is  to  be 
held. 

Althoug^h  a  pottah  may  not  contain  words  8pecif]nn^ 
a  ri^ht  of  re-entry,  it  must  be  reasonably  construed ; 
and  if  there  are  express  words  really  involving  that 
right,  effect  must  be  given  to  them. 

A  tenant,  who  holds  over  from  1265  .to  1271  by  suf- 
ferance wi&out  pottah,  is  a  yearly  tenant,  and,  oeing 
illegally  ousted  without  notice,  may  recover  poesescion. 
But  if  ne  held  undar  a  laase  which  expired  in  ta/i*  and 
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fhe  laodtord  (not  having  re-admitted  him)  turned  him 
cmt  early  in  1272,  the  tenant  was  in  fact  a  mere  tres- 
passer, and  not  entitled  to  relief. 

This  is  a  suit  by  a  tenant  against  his  land- 
lord, under  Act  X.  of  1859,  to  recover  land 
from  which  he  has  been,  he  says,  illegally 
dispossessed.  It  is  admitted  that  he  came 
m  for  the  first  time  in  1 260  under  a  pottah, 
which  also  shows  on  the  face  of  it  that  the 
land  had  been  previously  held  by  some  one 
else.  The  pottah,  moreover,  expressly  limits 
the  duration  of  the  holding  of  the  land  under 
It  to  5  years,  the  provisions  regarding  rent 
being  quite  separately  and  distinctly  stated. 
Alttiough,  in  the  terms  of  Section  6,  there 
can  be  no  doubt  that  a  right  of  occupancy 
can  sometimes  be  acquired  when  the  land  is 
•held  under  a  pottah,  and  it  may  even  be  that  a 
definite  term  of  years  mentioned  in  the  pottah 
may  only  define  the  period  for  which  the 
rent  is  fixed,  not  the  period  for  which  the 
land  is  to  be  held  ;  still  in  this  case  we  think 
it  clear  that  the  pottah  was  expressly  in- 
tended to  define  and  limit  the  period  for 
which  the  land  was  to  be  held  for  five  years, 
and  to  recover  the  right  of  re-entry.  We, 
therefore,  consider  that  the  Judge  is,  with. 
reference  to  the  terms  of  Section  7,  right  in 
holding  that  no  right  of  occupancy  accrued 
while  the  land  was  held  under  that  pottah, 
and  that,  12  years  not  having  elapsed  since 
'the  expiry  of  the  pottah,  the  plaintiff  has 
no  right  of  occupancy.  Although  a  pottah 
may  not  contain  words  specifying  the  right  of 
re-entry,  we  think  that  it  must  be  reasonably 
construed,  and  that,  if  there  are  express 
'words  which  really  involve  that  right,  effect 
must  be  given  to  them. 

But,  further,  plaintiff  says  that,  even  if  he 
was  a  tenant-at-will,  defendant  illegally  and 
improperly  ousted  him  by  force  in  the  month 
of  Sawun  1272.  Defendant  does  not  allege 
that  lie  gave  him  the  proper  noiice  to  quit. 
He  says  that  plaintiff  took  a  second  pottah 
from  1265  to  1 27 1,  and  that  he  ousted  him 
after  the  expiry  of  that  lease.  It  seems  to 
us  that  the  case  now  depends  on  the  disput- 
ed factum  of  that  lease  and  kubooleut.  If 
plaintiff  from  1265  to  1271  held  on  by 
sufferance  without  pottah,  he  is,  we  consider, 
a  yearly  tenant,  and,  being  illegally  ousted 
without  notice,  must  recover  possession.  If, 
on  the  other  hand,  he  held  under  a  lease 
expiring  in  1271,  and  the  defendant,  not 
having  re-admitted  him,  turned  him  out  early 
in  1272,  he  was,  in  fact,  a  mere  trespasser, 
and  can  have  no  relief.  The  case  is,  there- 
foie,  remanded  for  a  finding  of  the  disputed 
kobooleut  terminating    in    1271.    If   it  is 


genuine,  plaintiff's  suit  will  be  dismissed ;  if 
otherwise,  it  will  be  decreed. 


The  2nd  February  i866« 

Present :  ' 

The  Hon'ble  G.  Campbell  and  F.  A.  Glover, 

Judges. 

Appeal— Suit  for  rent  under  xoo  Rs.— 
Intervenor.      * 

Case  No.  2355  of  1865  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  b) 
the  Judge  of  Mymensing^  dated  the  2jik 
May    iS6^y    reversing   a   decision  passed 
by  the  Deputy  Collector  of  thai  DislritU    ] 
dated  the  2yth  February  186^. 

Chundro  Kulla  Dossia  (Plaintiff),  i4/^f//«i/, 

versus 

Dookheet  Ram  Chung  (Defendant)  and  an- 
other (Objector),  Respondents, 

Baboo  Mo  tee  Lai  Moo/ierjee  for  Appellant. 

Baboo  Hem  Chunder  Banerjee  for 
•   Respondents. 

No  appeal  lies  to  the  Judge  from  a  decision  of  a  D^ 
puty  Collector  under  Sections  i53and  77,  Act  X.  of  iS59> 
u  e.,  in  a  suit  for  rent  under  100  Rs.^  where  a  thtr^r^ 
intervenes,  and  the  Deputy  Collector  decides  ob  fte 
receipt  and  enjoyment  of  the  rent  as  between  the  plaiBbf 
and  the  intervenor. 

The  special  appellant  urges  before  us  thit 
the  judgment  of  the  Deputy  Collector  was, 
under  Section  153  and  Section  jj  of  ActX. 
of  1859,  final,  and  that  no  appeal  lav  to  the 
Judge. 

We  think  that  this  objection  must  be  al- 
lowed. The  suit  was  under  100  rupees  in 
value,  and  the  Deputy  Collector  who  tried  it 
distinctly  went  on  the  "  receipt  and  enjoy- 
ment of  rent"  as  between  the  plaintiff  and 
intervenor,  and  refused  to  look  into  the  title 
of  either. 

This  being  so,  no  appeal  lay  to  the  Judge 
in  accordance  with  the  Full  Bench  ruling  of 
this  Court,  dated  26th  May  1 865,  in  the  case 
of  Mahomed  Hameedoodeen,  appellant. 

We,  therefore,  decree  the  appeal,  and  re- 
verse the  judgment  of  the  Lower  Appellate 
Court  with  costs  on  the  special  re^Miadciit. 
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The  3rd  February  1866. 

* 

Present : 

The  Honb'le  W.  S.  Seton-Karr  and  A.  G. 
•    Macpherson,  Judges, 

•  Jorisdictioii — Suit  nnder  Clause  z»  Section  23,  Act 
Z.  of  1859  (as^ainst  whom  it  may  be  brought). 

Case  No,  365  of  1865  under  Aft  X.  of  1859. 

Regular  Appeal  from  a  decision  passed  by 
the  Collector  of  Midnapore,  dated  the  igth 
August  180$, 

Messrs.  R.  Watson  and  Co.  (Plaintiffs), 

Appellants^ 

versus 

Koer  Narain  Singh  Bhooya  (Defendant), 

Respondent, 

Messrs,  R,  T,  Allan  and  J.  S,  Rochfort, 
and  Baboo  Onoocool  Chunder  Mookerjee 
for  Appellants. 

.  Babaos  Hem  Chunder  Banerjee  and  Sreenath 
Doss  for  Respoadent. 

Suit  laid  at  Rupees  7,404-1 4-3- ic. 

Suits  may  be  brought  under  Clause  1,  Section  23,  Act 
X«  of  1859,  against  parties  other  than  mere  ryots  in  the 
ordinary  sense  of  that  terra. 

This  is  a  suit  for  a  kubooleut  and  for  en- 
hancement of  rent  under  Clause  i,  Section 
.93  of  Ad  X.  of  1859. 

The  plaintiffs  are  farmers,  under  the 
Onni  of  Wards,  of  the  zemindarj  of  Nya- 
.giaai,  comprising  several  pergunnahs.  The 
defendant  is  proprietor  of  the  Pergunnah 
of  Jamireepal,  admittedly  situated  within  the 
zemindary  of  Nyagram,  and  paying  to  the 
zenundar  iheyearlyjsumof  rupees  1 1 5-10-8-ic. 

The  defendant  claims  to  hold  on  at  this 
rate,  as  paid  ever  since  the  Mahratta  rule,  and 
resists  the  claim  of  the  plaintiff  to  raise  the 
rent  to  7,404  rupees. 

We  observe  that  the  right  of  the  plaintiffs 
to  measure  the  lands  of  the  defendant  has 
already  been  judicially  recognised  by  the 
High  Coort  in  a  special  appeal,  decided  on 
the  7th  of  July  1864,  No.  2533  of  1863. 

The  Collector  has  dismissed  the  suit  of  the 
plaintiff  without  taking  any  evidence,  and 
without  going  into  the  merits,  in  an  elaborate 


judgment  mainly  based  on  the  ground  that  the 
plaintiffs  sue  the  defendant  as  a  ryot  under 
Clause  I,  Section  33,  and  under  Clause  i  of 
Section  17,  and  that  the  defendant  does  not 
stand  to  the  plaintiffs  in  the  relation  of  a 
ryot  to  a  zemindar.  The  chief  reasons 
which  have  led  the  Collector  to  this  conclu- 
sion seem  to  us  to  be  that  the  size  of  the 
pergunnah  held  by  the  defendant  precludes 
the  idea  of  his  being  a  ryot,  or  of  his  holding 
a  ryoity  tenure. 

We  are  of  opinion  that  the  decision  of  the 
Collector  on  this  preliminary  point  cannot 
stand.  The  tenancy  of  the  defendant  is 
proved,  and,  indeed,  admitted.  It  is  true  that 
the  plaintiff  does  not,  and  cannot,  in  this  ac- 
tion treat  the  defendant  as  a  dependent 
talookdar  under  Section  51  of  Regulation 
VIII.  of  1793;  ^tit  it  is  most  certain  that 
suits  may  be  brought  against  parties  other 
than  mere  r}^ots  in  the  ordinary  sense  and 
acceptation  of  that  term,  under  Clause  i, 
Section  23  of  Act  X.  Sections  10,  12,  13,  14, 
and  15  clearly  contemplate  the  cases  of 
under-tenants  and  of  dependent  talookdars, 
as  well  as  those  of  ryots  possessing  the 
amount  of  land  usually  or  ordinarily  culti- 
vated by  agriculturists.  The  argument  for 
the  plaintiff  on  appeal  that,  whatever  be  the 
precise  status  or  denomination  of  the  defend- 
ant under  the  plaintiffs,  he  must  be  put  to 
the  proof  of  his  right  to  bar  the  title  of  the 
plaintiff  to  enhance,  seems  to  us  quite 
sound. 

We  cannot  attach  the  least  weight  to  the 
contention  of  the  defendant's  pleader  that 
the  Collector,  in  deciding  on  the  status  of 
the  defendant,  has  virtually  decided  the  real 
point,  of^  the  right  to  enhance,  at  issue  be- 
tween the  parties.  The  Collector  distinctly 
Slates  that  the  case  is  decided  in  limine,  and 
that  it  has^not  reached  the  stage  of  taking 
evidence.  The  case  has  not  reached  a  stage 
at  which  we  could  decide  it  ourselves  on  th^ 
merits,  on  the  ground  that  the  evidence  was 
sufficient  for  a  satisfactory  judgment  in  ap^- 
peal  under  Section  353. 

The  appeal  is  one  which  falls  clearly  under 
Section  351  of  the  Code  of  Civil  Procedure, 
which  is  applicable  to  this  suit  on  this 
particular  point. 

The  case  must  be  remanded  to  the  ColIect» 
or,  whose  decision  on  the  preliminary  point 
is  set  aside.  The  Collector  will  allow  the 
plaintiff  to  file  evidence  or  adduce  witnesses, 
and  will  consider  the  proofs  'adduced  by 
both  parties ;  and  whatever  definijion  he  mar 
give  to  the  tenure  which  the  defendant  adU 
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mittedly  holds  under  the  plaintiffs,  he  will 
consider  whether  the  latter  are  or  are  not 
entitled,  on  the  merits,  to  enhance.    The  case, 
in  short,  will  be  regularly  and  fully  tried. 
.  Remand  accordingly. 


The  3rd  February  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoonath 

Pundit,  fudges, 

Jurisdiction—Enhancement— Jnlkur. 

Case  No.  2291  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  A .  PigoUf  Judge  of  Hooghly,  dated 
the  2gth  June  186^,  affirming  a  decision 

'  passed  by  Mr.  W.  H.  Ryland,  Deputy 
Collector  of  that  District,  dated  the  12th 
September  186^, 

Puran  Sautra  (Defendant),  Appellant, 

versus 

'  Shaikh  Tajooddeen  (Plaintiff),  Respondent, 

Baboo  Bama  Churn  Banerjee  for 
Appellant. 

Baboo  Dwarkanath  Mitter  for  Respondent. 

A  suit  for  enhancement  of  a  julkur  tenure  is  cof^i- 
;(able  in  a  Revenue  Court. 

Thb  first  plea  taken  in  this  special  appeal 
4s  that,  as  this  is  a  suit  for  enhancement  of 
julkur  rents,  it  is  not  cognizable  in  the 
Revenue  Courts.  We  are,  however,  of  opi- 
nion that  a  suit  for  enhancement ^i  a  julkur 
tenure  is  cognizable  in  a  Revenue  Court, 
just  as  an  action  for  arrears  of  rents  of  other 
tenures  is  cognizable  under  Clause  4,  Section 
-23  of  Act  X.  of  1859.  It  is  urged  that  the 
grounds  of  enhancement  set  forth  in  Section 
.17  of  the  Act  for  enhancing  the  rents  of 
"  lands  "  do  not  apply  to  the  case  of  an  en- 
hancement of  a  julkur  tenure,  e.<;pecially  as 
the  law  is  specific,  viz,,  as  to  the  ground  of  in- 
creased productiveness  of  land.  This  plea  is 
technical,  and  as  to  the  letter  of  the  law  only  ; 
but  it  is  in  substance  futile,  with  reference 
to  the  reasonable  interpretation  and  the  spirit 
of  the  law.   . 

As,  too,  we  find  that  suits  for  arrears  of 
julkur  renti  are  cognizable  by  the  Revenue 


Court,  we  cannot  see  why  a  suit  for 
enhancement  of  such  rent  should  be  tried  by 
any  other  Court. 

It  is  now  urged  before  us  that,  although  the 
Judge  below  found  that  the  productive 
powers  of  the  julkur  have  been  increased 
by  the  l^bor  and  at  the  expeiue  of  the, 
ryot,  he  has  wrongly  decreed  an  enhance- 
ment. 

We  find  that  the  Courts  below  have  d^ 
creed  the  enhancement  on  no  such  grounds, 
but  simply  on  the  finding  of  fact  of  the  value 
of  the  fish  having  increased.  The  appellant 
argues  that  this  value  may  diminish.  When 
it  does  so,  the  special  appellant  may,  if  so  ad- 
vised, ask  for  an  abatement  as  provided  m 
the  law. 

On  the  whole,  we  see  no  reason  to  inter- 
fere with  this  decision,  and,  accordingly,  we 
dismiss  the  special  appeal  with  costs. 


The  5th  February  1866. 

Present : 

The  HonTjle  Sir  Barnes  Peacock,  AT/.,  Chi^ 
Justice,  and  the  Hon'ble  H.  V.  Bayley, 
J.  P.  Norman,  Shumbhoonath  Pandit,  and 
G.  Campbell,  Judges. 

Jurisdiction  (of'  Civil  Court)— Suit  to  set  aiidt 
Sale  in  execution  of  decree  fraudulent^  0^ 
tained  under  Act  X.  of  185$^ 

Case  No.  1678  of  1865. 

Special  Appeal  from  a  decision  passed  ly 
Mr,  A,  Swinton,  Judge  of  Tipperak, 
dated  the  ist  April  186^,  affirming  4 
decision  of  Moulvie  Unwar  Alt,  Prind- 
pal  Sudder  Ameen  of  thai  District,  dated 
the  ^th  August  186^, 

Nilmoney  Bonick  (Plaintiff),  Appellant, 

versus 

Poddo  Lochun  Chuckerbutty  and  othen 
(Defendants),  Respondents. 

Baboos  Onoocool  Chunder  MookerjeevxAKaki 
Mohun  Doss  for  Appellant. 

Babtw  Romesh  Chunder  Mitter  for 
Respondents. 


A  suit  lies  in  a  Civil  Court  to  set  aside  a 

cution  of  a  decree  fraudulently  obtained  in  a 
Court  under  A<5I  X.  of  1859. 
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Piococky  C.y,  (Bayley,  Norman^  and 
Shumbhoonaih  Pundit ^  J7*i  concurring), — 
The  question  is  whether  a  suit  lies  in  the 
Civil  Courts  to  set  aside  a  sale  in  execution 
of  a  decree  of  a  Revenue  Court  under 
Act  X.  oi  1859  on  the  ground  of  fraud. 

The  case,  decided  on  i6th  March  1864,  by 
a>.Fuli  Bench,  in  No.  70  of  1863,  does  not 
govern  this  case.  In  that  case  no  fraud  or 
other  misconduct  of  the  parties  to  the  suit 
was  alleged.  The  decision  was  merely  that 
a  suit  would  not  lie  in  the  Civil  Court  to 
annul  the  decision  of  a  Revenue  Court 
under  Section  151  of  Act  X.  of  1859,  or  to 
set  aside  a  sale  of  a  tenure  by  order  of  a 
Collector  in  execution  of  a  decree  for  arrears 
of  rent. 

I  concur  entirely  in  that  decision.  The 
suits  before  a  Collector  under  Act  X.  of 
1859  are  not  summary  suits,  but  are  in  most 
cases  suits  in  Courts  having  exclusive  juris- 
diction. 

There  is  no  general  power  in  one  Civil 
Court  to  set  aside  a  decree  of  another  Court 
of  competent  jurisdiction,  upon  the  ground 
of  an  error  or  mistake  on  the  part  of  the 
Court  making,  the  decree.  But  when  a  decree 
of  one  Court  or  an  execution  of  a  decree  is 
obtained  by  fraud,  the  fraud  gives  a  right  of 
action  to  the  party  injured  by  it  against  the 
party  guilty  of  the  fraud.  The  Revenue 
Courts  have  no  jurisdiction  to  try  a  suit  to 
enforce  that  right  of  action ;  but  the  suit  is 
cognizable  only  by  the  Ordinary  Civil 
Courts  of  Judicature  within  whose  jurisdic- 
tion the  cause  of  action  accrues,  or  within 
whose  jurisdiction  the  defendant  resides  as  a 
fixed  inhabitant.  Possibly,  the  Revenue 
Coans  under  Act  X.  of  1859  may  have  the 
'power  to  prevent  parties  from  abusing  the 
process  of  their  Courts.  But,  admitting  that 
they  have  that  power,  it  does  not  oust  the 
jurisdiction  of  the  Ordinary  Civil  Courts  of 
Jadicature  otherwise  two  parties  may  col- 
lude«  and  by  fraud  obtain  a  decree  against  a 
pntneedar  for  a  small  arrear  of  rent,  and, 
before  the  putneedar  has  notice  of  the 
decree,  sell  his  tenure,  however  valuable.  It 
may  be  worth  10,000  or  20,000  rupees ;  and 
if  the  incidental  power  of  the  Collector  to 
deal  with  abuses  of  its  own  decrees  would 
oust  the  jurisdiction  of  the  Civil  Courts,  the 
decision  of  the  Revenue  Courts  under  Act 
X.  of  1B59,  Section  151,  would  be  final,  and 
dispose  of  property  of  such  a  value  that,  if 
a  decree  of  the  High  Court  in  respect  of  it 
^i^ti  obtained,  it  would  be  appealable  to  the 
Privy  Council 


It  is  a  cause  of  suit  in  the  Civil  Courts 
which  have  jurisdiction  to  administer  the 
rules  of  equity,  justice,  and  good  conscience, 
to  set  aside  decrees  obtained  by  fraud,  and  to 
restrain  the  parties  to  the  fraud  from  reaping 
the  fruits  of  it  by  enforcing  such  decrees. 

In  this  case,  the  Revenue  Comt  upon  re- 
view set  aside  the  judgment  under  which 
the  tenure  was  sold,  and  passed  a  fresh  judg- 
ment for  a  different  amount.  When  that 
judgment  was  set  aside,  there  was  no  judg* 
ment  to  support  the  sale  which  had  taken 
place  under  it.  It  is  unnecessary  to  say 
what  would  have  been  the  effect  of  setting 
aside  the  decree  under  which  the  sale  took 
place,  if  the  purchaser  at  the  sale  had  been 
a  bond  fide  purchaser.  It  is  sufiicient  to 
state  that  a  decree  set  aside  for  fraud  would 
not  support  a  sale  to  a  purchaser  in  collusion 
with  the  parties  to  the  fraud  and  acting  -as 
henamee  for  one  of  them.  This  is  the  charge 
in  the  present  case;  and,  if  the  fraud 
alleged  be  'made  out,  the  plaintiff  is  entitled 
to  relief.  The  decrees  of  the  Lower  Courts 
are  reversed,  and  the  case  remanded  to  the 
Court  of  first  instance  to  be  tried  upon  the 
merits. 

Campbell,  J, — I  concur  in  thinking 
that  the  Civil  Court  has  jurisdiction  in 
this  case.  But  I  should  like  to  be  under- 
stood as  confining  myself  to  the  very '  case 
before  us,  viz,,  that  of  a  suit  against  the 
fraudulent  purchaser  of  the  property,  for 
recovery  of  the  property.  I  would  not 
commit  myself  to  anything  which  might 
seem  to  lay  down  that  any  decree  passed 
between  certain  parties  can  be  set  aside  by  a 
fresh  suit  between  the  same  parties.  I  think 
that  any  suit  which  could  be  brought  in  a 
Civil  Court  to  set  aside  or  render  iriopera- 
tive  the  decree  of  the  same  or  *  of 
another  Givil  Court  can  be  brought  to 
deal  similarly  with  the  proceedings  of  a  Re-> 
venue  Court,  when,  as  in  this  case,  the  ground 
of  the  action  being  fraud,  it  is  such  that  the 
Revenue  Court  has  no  jurisdiction  to  enter- 
tain such  a  suit.  But  I  would  hesitate 
before  in  any  degree  trenching  on  the  prin- 
ciple broadly  laid  down  by  Section  2,  Act 
VIII.  of  1859,  ^"^^  which  seems  to  render 
every  suit  final  between  the,  parties  to  the 
suit,  and  allows  no  fresh  suit  to  try  the  same 
subject-matter.  A  fresh  suit  can,  no  doubt,  be 
brought  by  or  against  a  third  party  injured 
by  or  improperly  profiting  by  the  decree. 
But  between  the  same  parties  respecting  the  -» 
same  subject-matter,  I  doubt  whether  any 
fresh  suit  can  in  any  shape  be  brought.     We 
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know-  nothing  of  anj'  distinctions  between 
law  and  equity,  and  I  would  not  admit  the 
possibility  of  bringing  a  suit  in  equity  to 
render  ineffectual  a  legal  decree.  I  should 
rather  think  that  the  remedy  under  our 
procedure  is,  in  case  of  a  decree  fraudulently 
obtained  ex  parte,  an  application  for  a  re- 
hearing, and  in  any  other  case  an  application  I 
for  review,  as  provided  for  in  the  Code  of 
Procedure.  In  this  case,  however,  it  appears 
that,  under  the  decree  of  a  competent  Court, 
the  property  has  been  sold,  and  the  sale  is 
so  far  final.  The- present  suit  is  of  the 
nature  of  a  suit  to  force  the  purchaser  to  re- 
convey  the  property  on  the  ground  that  the 
purchaser  (who  was  no  party  to  the  original 
suit)  fraudulently  brought  about  the  sale  of 
the  property,  and  fraudulently  bought  it.  I 
think  that  such  a  suit  will  lie,  apd.  so  far,  I 
concur  in  the  judgment  of  mv  learned  col- 
leagues. 


If  a  sale  of  A*s  tenure  is  made  fnudulcntly  under  a 
decree  of  the  Revenue  Court  for  arrears  of  rent  against 
B^  the  Civil  Courts  have  jurisdiction  to  set  asi<)e  tlie 
sale  and  to  restore  A  to  his  rights. 


The  5th  February  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley, 
J.  P.  Norman,  Shumbhoonath  Pundit,  and 
G.  Campbell,  Judges, 

Jnrisdiction  (of  Civil  Court)— Suit  to  set  aside 
sate  in  execution  of  decree  fraudulently  obtain- 
ed under  Act  X.  of  1859. 

Case  No.  2138  of  1865. 

Special  Appeal  from  a  decision  passed  hy 
Mr,  L.  W.  Hutchinson,  Principal  Sudder 
Ameen  of  Furreedpore,  dated  the  23rd  June 
186 s,  reversing  a  decision  of  Ba^oo  Gunga- 

.  kant  Mookerjee,  Moonsiff  of  that  District, 
dated  the  29th  December  1864, 

Ramsoondur  Poramanick  and  others  (Defend- 
ants), Appellants, 

versus 

Prosunno  Coomar  Bose  and  others  (Plaintiffs), 

Respondents, 

Bahoos  Greeja  Sunkur  Mozoomdar  and  Motee 
Lai  Mookerjee  tor  Appellants. 

Badoo  Pe^ry  Lai  Roy  for  Respondents. 


This  case  was  referred  to  a  Full  Bench  fy 
Justices  Bay  lev  and  F  Jackson,  with  Ihi 
following  orders  : —  • 

Jackson,  J.— The  first  question  raised  in  . 
this   appeal    is    whether    the    Civil    Courts 
have  jurisdiction  to  entertain  a  suit  which 
is  brought  either  directly  or  indirecily  to 
set  aside  the  sale  of  a  tenure  under  Section 
105  of  A  a  X.  of  1859.     There  has  already 
been  a  decision  of  this  Court  passed  by  three 
Judges,   in  which    it    was    ruled    that  the 
jurisdiction  of  the  Civil  Court  was  barred  by 
Section  151  of  Aft  X.  of  1859.     Idifferedon 
that  occasion  from  the  view  of  the  law  taken 
by  those  learned  Judges.     If  the  facts  of  this 
case,  however,  exactly  corresponded  with  the 
facts  of  that  case,  I  might  have  considered 
their  judgment  as  finally  ruling  the  disputed 
point ;  but  there  is  an  imporUnt  distinctioa 
between    the  two  cases.     In  that  suit  ihc 
defaulter  himself  sued  to  have  the  sale  set 
aside.     In  the  present  suit  a  third  party  sues 
to  have  it  annulled.      Section  106  of  the  Afl 
makes  provision  for  the  hearing  of  the  claim 
of  a  third   party  by  the    Collector,   if  he 
appears  and  raises  his  claim  before  the  day 
fixed  for  the  sale  ;  but  even  then  the  Collect- 
or appears  not  to  be   required  under  the 
Section  in  all  cases  to  adjudicate  on  the  claim, 
but  to  have  a  discretionary  authority  to  adju- 
dicate if  he  see  sufiScient  reason  for  so  doinj, 
and  if  the  third  party  deposit  in  Court  the 
amount  of  the  decree,  or  give  sufficient  secu- 
rity for  the  same.    The  law  does  not  go  OB 
to  state  that  the  Collector  shall  have  authority 
to  adjudicate  on  the  claim  if  preferred  after 
the  day  fixed  for  the  sale.     The  law,  therefowb 
being  silent  as  to  such  a  claim  as  is  now  pit 
in  by  the  plaintiff  in  this  suit,  the  Collecttf 
would  not  have  jurisdiction  to  enteruinil 
It  follows  that  the  Clauses  of  Sectioa  151 
of  Aft  X.,  which  refer  only  to  orders  passedia 
execution  of  decree  within  the  cognizance  d 
the  Collector,  would  not  apply  to  this  suit 
I  think,  therefore,  that  the  Principal  Sudder 
Ameen  had  jurisdiction  to  entertain  the  plaiat- 
iff's  suit,  and  to  adjudicate  upon  it. 

Bayley,  J.— I  do  not  differ  from,  bH 
assent  to,  the  Full  Bench  ruling  of  tkt 
1 6th  March  1864.  I  find,  however.  otheiB, 
to  the  contrary,  of  Phear  and  Steer,  J|.,  of 
9th  August  ia65,  page  156  (rf  the  Weekly 
Reporter,  Vol.  III. ;  and  of  Loch  and  Gtow 
JJ.,  Vol.  IV.,  Sutherland's  Weekly  Im- 
porter, page  5,  Ad  X.  Rulings,  jjM  AugiA 
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johrcc  Lairs  case,  I  think  that  certainly 
there  is  no  express  provision  by  the  Legisla- 
ture in  Act  X.  of  1859  for  the  reversal  of  a 
sale  in  execution  under  Section  105  of  Act  X. 
of  1859,  ^y  app^l  or  regular  suit,  or  revi- 
sion, as  iar  as  the  defaulter  is  concerned. 
Here,  however  (in  this  No.  2138)  is  a  third 
'  party,  who  claims  to  set  aside  the  sale  after 
it  is  made  on  the  allegation,  and  in  this  case 
apparently  on  a  well-founded  allegation,  of 
fraud  and  collusion,  by  which  his  rights  have 
been  swept  away,  and  his  tenure  becomes  the 
property  of  smother;  or,  in  other  words,  the 
plea  is  that  there  was  no  legal  sale  under 
Section  105,  and,  therefore,  the  Collector's 
acts  were  null  and  void. 

Certainly,  I  think,  a  conflict  exists  between 
the  decisions  of  i6ch  March  i860  and  the 
others  cited  above. 

No  other  ruling  is  shown  to  us  providing 
specially  for  cases  of  fraud ;  I  think,  therefore, 
it  is  matter  to  be  referred  to  a  Full  Bench, 
with  a  view  to  have  it  declared  whether  the 
above  decisions  of  the  Division  Benches  of 
9th  and  31st  August  1863  are  correct  or  not, 
or  under  what  circumstances  the  Civil  Courts 
have  jurisdiction  to  interfere  in  sales  made 
by  Collectors  under  Section  105,  Ad  X.  of 
1859. 

yudgment  of  Full  Bench, — ^This  case  is 
governed  by  our  decision  in  the  case,  special 
appeal  No.  1678  of  1865.  ^^^  tenure  was 
sold  under  a  decree  of  the  Revenue  Court  for 
arrears  of  rent  against  Bhuggobutty,  and  not 
against  the  present  plaintiff.  If  the  plaintiff 
was  the  real  owner  of  the  tenure,  and  was 
treated  as  the  proprietor  of  it  by  the  zemin- 
dar by  his  accepting  rent  from  him  for 
It,  his  tenure  could  not  be  legally  sold  under 
ftn  execution  fraudulently  obtained  against 
Bhuggobutty.  If  the  allegation  of  the  de- 
fendant be  made  out  that  the  tenure  reailv 
belonged  to  BhuggobuUy  as  the  heiress  of 
the  registered  proprietor,  and  that  the  plaint- 
iff never  purchased  the  tenure,  never  was 
in  possession,  and  never  paid  rent  for  it,  the 
case  would  be  different :  for,  in  that  case,  the 
tenure  would  not  belong  to  the  plaintiff,  but 
to  Bhuggobutty,  against  whom  the  decree  was 
obtained,  and  the  execution  issued.  But  if 
the  sale  of  the  plaintiff's  tenure  was  made 
fraudulently  under  a  decree  against  Bhuggo- 
butty, the  Civil  Courts  clearly  have  jurisdic-  ^ 
lion  to  set  aside  the  sale,  and  to  restore  the 
l^plaintiff  to  his  rights. 

The  case  will  be  sent  back,  to  the  Division 
fieoch  which  referred  it  to  us,  in  order  that 
it  may  be  determined  with  reference  to  our 

Cnieiit  decision  upon  the  point  of  law  which 
s  been  referred  to  us*  .        . 


The  5th  February  1866. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  AT/.,  CA/e/ 
Justice,  and  the  Hon'ble  H.  V.  Bayley, 
W.  S.  Seton-Karr,  Shumbhoonath  Pundit) 
Tind  A.  G.  Macpherson,  Judges, 

Limitation  (under  Section  77,  Act  X.  of  1859). 
Case  No.  2293  of  1865. 

Special  Appeal  from  a  decision  passed  bv  the 
Principal  Sudder  Ameen,  with  powers  of  the 
Judge  of  the  Small  Cause  Court  of  Backer^ 
gunge,  dated  the  2yth  September  1864^ 
affirming  a  decree  of  the  Moonsijf  of  that 
District,  dated  the  27th  September  1864. 

Denonath  Bose  and  others  (Plaintiffs), 
Appellants, 

versus 

Kally  Coomar  Roy  and  others  (Defendants), 

Respondents.  » 

Baboo  Shibchunder  Mojoomdariox  kp^WAnXz^ 

Baboo  Motee  Lai  Mookerjee  for  RespondentSi 

When  a  suit  is  brought  in  a  Civil  Court  (under  Sec* 
tion  77  of  Act  X.  of  i,^^9)  to  establish  a  title  a^fnst 
which  an  adverse  decision  has  been  passed  on  appeal 
from  an  order  of  a  Collector  or  Deputy  Collector,  the 
period  of  limitation  for  the  suit  in  the  Civil  Court 
runs  from  the  date  of  the  decision  on  the  appeal,  and 
not  from  the  original  order  of  the  Collector  or  Deputy 
Collector. 

This  case  was  referred  to  a  Full  Bench  by 
Justices  Morgan  and  Shumbhoonath  Pun- 
dit, with  the  following  order  : — 

(^ 
Referring  Order, — As  we  see  no  reason  to 

doubt  the  correctness  of  the  earlier  decision 

•  Page  21  of  the  Act  X.     noted  in  the  margin* 


Decisions,  Vol.  IV.,  W, 
R.,  13th  September  1865, 
Sreemuty  Janokee,  appel- 
lant. 


according  to  which 
the  Lower  Court  has 
decided  this  case^ 
and  as  we  think  that 
the  limitation  of  one 
year  in  such  cases 
should  be  construed 
to  run  from  the  date 

of  the  decision  of  the  Appellate  Court,  we 

refer  the  case  to  the  Full  Bench. 

Judgment  of  the  Full  Bench  delivered  by 
Peacock,  C,  J, — The  question  in  this  case  de- 
pends upon  the  proper  constrttbtion  of  the 
proviso  to  Section  77  of  Aft  X*  of  1859. 


Pa^  155  of  the  Act  X. 
Decisions,  Vol.  1 1!.,  Week- 
ly Reporter,  8th  of  August 
1865,  Nemoy  Jogce  and 
others,  appellants. 
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The  words  are :  "  Provided  always  that 
"  the  decision  of  the  Collector  shall  not 
"  affect  the  right  of  either  party  who  may 
'*  have  a  legal  title  to  the  rent  of  such  land 
"  or  tenure  to  establish  his  title  by  suit  in 
"the  Civil  Court  if  instituted  within  one 
**  year  from  the  date  of  the  decision/'  The 
question  is  whether  the  word  "  decision " 
means  the  decision  of  the  Collector  or  the 
final  decision  in  the  suit  if  an  appeal  is 
preferred.  It  appears  to  us  that  it  means 
the  final  decision  in  the  suit. 

By  Section  23  it  was  enacted  that  suits  for 
arrears  of  rent  should  be  tried  by  the  Collect- 
ors of  Land  Revenue,  and,  except  by  way  of 
appeal,  should  not  be  cognizable  in  any  other 
Court.  The  Proviso  in  Section  yj  was  to 
prevent  decisions  in  trials  under  the  Act  from 
being  final,  or  barring  a  suit  to  try  the  right 
to  the  rent  between  the  plaintiff  and  the 
intervenor.  When  the  Legislature  spoke  of 
the  decisions  of  the  Collector,  doubtless  they 
intended  to  include  decisions  in  appeal  from 
those  decisions. 

By  Section  1 50,  it  was  enacted  that  —  "  All 
the  powers  vested  in  the  Collector  by  the 
preceding  Sections  of  this  Ad  may  be  exer- 
**cised  by  any  Deputy  Collector  in  cases 
referred  to  him  by  a  Collector,  and  in  all 
cases  without  such  reference  by  any  Deputy 
**  Collector  placed  in  charge  of  any  Sub- 
''  Division  of  a  District ;  and  all  applications 
and  reports  allowed  or  required  by  this  Aft 
to  be  made  to  the  Collector  may  be  made 
to  any  Deputy  Collector  having  such  local 
jurisdiction." 
Section  150  was  repealed  by  Aft  VL  of 
1862  of  the  Lieutenant-Governor  of  Bengal 
in  Council,  and  was  re-enacted  with  slight 
alterations  by  Section  19.  But  this  does  not 
make  any  difference  with  reference  to  the 
point  now  under  consideration. 

Section  155  of  Aft  X.  of  1^59  says: 
'<  When  any  such  suit  as  aforesaid,  in  which, 
*'  if  tried  and  decided  by  a  Collector,  the 
*'  judgment  of  the  Collector  would  be  final, 
is  tried  and  decided  by  a  Deputy  Collector, 
an  appeal  from  the  judgment  of  the  Deputy 
"  Collector  shall  lie  to  the  Collector." 

Now,  if  a  person  were  to  sue  for  arrears 
of  rent  under  100  rupees,  the  decision  of  the 
Collector  would  be  final ;  but,  if  tried  by  a 
Deputy  Collector,  there  would  be  an  appeal 
to  the  Collector.  Suppose  the  question  had 
arisen  in  a  suit  under  100  rupees  tried  by  a 
Deputy  Collector,  would  the  year  be  reckoned 
from  the  dat^  of  the  decision  of  the  Deputy 
Collector,  or  from  the  date  of  the  decision  of 
the  Collector?  If  it  i8  from  the  decision 
of  th«  Collector,  if  dates  from  the  deci8k>a  Iq 
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appeal.  But,  if  from  the  decision  of  the 
Deputy  Collector,  it  would  date  from  the 
decision  of  the  original  Court.  It  appears 
to  us  that,  in  such  a  case  as  that,  it  would 
come  strictly  within  the  words  "  the  decision 
of  the  Collector."  Then  it  wouii  be  from 
the  decision  of  the  Appellate  Court;  and, 
if  from  the  decision  of  the  Appellate  Court, 
does 'not  that  show  that,  in  the  case  of  an 
appeal  from  the  decison  of  a  Collector  in 
the  first  instance  to  a  Judge,  the.  Ad  meant 
that  the  period  should  date  from  the  decision 
of  the  Appellate  Court  ?  It  appears  to  os 
that  the  decision  meant  was  the  final  decision 
in  the  case. 

The  party  in  whose  favor  the  decision  of 
the  Court  of  first  instance  is  given  would 
have  no  ground  to  appeal  against  it ;  bat,  if 
the  period  of  one  year  is  to  be  reckoned 
from  the  date  of  the  decision  of  the  Collector 
in  cases  appealable  to  the  Judge,  the  party 
in  whose  favor  the  decision  of  the  first  Court 
was  given  would  be  too  late  to  establish  his 
right  by  suit  in  the  Civil  Court,  if,  on  appeal 
by  his  opponent,  the  case  should  be  deter- 
mined against  him  by  the  Judge  after  the 
expiration  of  a  year  from  the  date  of  the 
decision  of  the  Court  of  first  instance. 

We  think  that  the  words  of  the  Legislature 
must  receive  a  reasonable  construction,  and 
that  the  right  of  either  party,  who  may  have 
a  legal  title  to  the  rent,  to  estabhsh  his  title 
by  a  suit  in  the  Civil  Court,  is  not  barred  or 
affected  by  the  decision  of  the  Court  of 
first  instance,  or  of  the  Court  of  Appeal,  if 
the  suit  in  the  Civil  Court  is  instituted  within 
one  year  from  the  date  of  the  decision  against 
him. 

Seton-Karr,  J. — I  only  wish,  in  addition 
to  what  the  learned  Chief  Justice  has  said,  to 
state  that  this  point  does  not  come  before  me 
now  for  the  first  time.  In  one  of  the  deci- 
sions cited  by  the  Judges  who  have  referred 
the  case,  sitting  with  Mr.  Justice  Kemp, 
I  decided,  on  the  purely  technical  and 
grammatical  construction  of  Section  77,  that 
the  limitation  must  be  reckoned  from  the 
decision  of  the  Collector.  But,  subsequently, 
in  another  case,  sitting  with  Mr.  Justice 
Macpherson,  I  re-considered  that  opinion, 
and  thought,  in  accordance  with  the  ruling  of 
Justices  Shumbhoonath  and  Phear,  that  the 
limit  ought  to  run  from  the  date  of  the  decision 
of  the  second  Court,  and  I  hold  Chat  opinion 
on  full  consideration  fA  the  subject,  whether 
the  decision  of  the  first  Revenue  Court  be 
favorable  or  adverse  to  the  plaintiff  who  has 
to  seek  bis  remedy  afterwards  qiL  ^  ^^ 
Court. 
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This  seems  to  roe  the  onlj  way  of  avoiding 
certain  inconsistencies,  and  of  removing  the 
difficulties  which  the  Lower  Courts  would 
feel  in  applying  the  Law  of  Limitation  under 
this  Section,  if  the  literal  text  of  the  Section 
were  insisted  on.  Sometimes  the  appeal  in 
Act  X.  lies  to  the  Collector  from  the  Deputy 
Collected,  sometimes  from  the  Collector  to 
the  Judge,  and  sometimes  from  the  Collector 
to  the  High  Court.  If  we  insist  on  the  gram- 
matical and  literal  interpretation  of  Section 
yy^  discrepancies  and  difficuhies  must  arise. 
Tht  fair  way»of  meeting  them,  anH  of  Inter- 
preting  the  Section,  is  to  mle  that,  in  all 
cases,  the  limitation  should  run  from  the  date 
of  the  decision  of  the  second  or  the  Appellate 
Court. 


The  9th  February  1866. 
Pnsiut : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Oecttioo   of  Collector    in   appeal   final^High 
Cooft  (SnperiBtendeiice  oirer  Collector's  Court). 

CMe  No.  776  of  1865  nnder  Act  X.  of  1859. 

Miscellamaui  Appeal  from  an  order  peused 
by  ihc  Colltitor  of  UooghJyt  dated  the  24th 
August  i86^t  affirming  an  order  passed  by 
the  Deputy  Collector  of  Serampore,  dated 
the  7th  July  j86s. 

Huro  Mohun  Mookerjee,  Appellant, 

versus 

Kedarnath  Dos9,  Respondent. 

JBabo&s  Fearee  Mohun  Mookerjee  and  Banee 
Madhub  Banerjee  for  Appellant. 

Baboo  Nil  Madhub  Sein  for  Respondent 

A  Collector's  ittdgment  in  appeal  is  final  under  Section 
159,  Act  X.  of  1N59,  whether  tne  judgfment  be  passed  on 
the  merits  or  disposes  of  the  appeal  on  a  preliminary 
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aectioo  15  of  the  High  Court's  Act  does  not  give 
e  Court  a  superintendence  over  a  Collector's  Court. 
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A  pasLixiNARY  objection  is  taken  to  the 
hearing  of  this  appeal  by  the  respondent's 
pkader,  on  the  ground  that,  under  Section 
159  of  Act  X.  of  i^S9*  ^^  Collector's  order 
final 

Vol.  V. 


We  think  that  the  objection  mnst  be  al- 
lowed. The  original  suit  was  under  the 
value  of  100  rupeesi  and  It  is  not  denied  that, 
had  the  Collector's  order  in  appeal  gone  on 
the  merits  of  the  case,  his  decision  would, 
under  the  Section  above  quoted,  have  been 
final.  Now,  the  law  makes  no  difference  be* 
tween  decisions  which  are  passed  on  the 
merits  of  a  case,  and  those  which  dispose  of 
appeals  on  preliminary  objections.  The  stake 
principle  would  apply  to  both,  and  prevent 
a  Civil  Court  from  taking  cognizance  of  a 
case  in  which  a  Collector's  order  is  declared 
to  be  final. 

It  is  urged  on  the  other  side  that  Section 
1 5  of  the  A&.  of  Parliament^  for  establishing 
the  High  Court  (24  and  2$  Vic,  c.  104). 
gives  that  Court  a  superintendence  over  all 
Courts  subject  to  its  appellate  jurisdiction, 
and  that,  therefore,  as  a  Collector's  Court  is 
so  subject,  we  have  power  to  interfere  In  the 
present  case.  On  this,  we  observe  that  the 
words  of  the  Section  obviously  refer  to  the 
general  appellate  jurisdiction  of  the  Court, 
and  not  to  particular  cases  in  which  that 
jurisdiction  is  extraordinarily  exercised,  or 
to  a  superintendence  which  is  placed  by  a 
distinct  law  in  the  Commissioners  and  Board 
of  Revenue. 

The  appeal  is,  therefore,  dismissed  with 
costs. 


The  lath  December  1865. 

Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonatb 

Pundit,  Judges. 

Jurisdiction  (of  Revenue  Court}— Suit  for  rent— 

Interrenor. 

Cases  Nos.  121  and  623  to  636  of  1865  under 

Ad  X.  of  1859. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  of  Moorsheddkady  dated  the  tst 
December  1864^  reversing  duisi^ns  of 
the  Deputy  Collector  of  that  DistrkU 
dated  severally  the  sth^  6th,  ijlh,  and  ^o^h 
August  1S64, 

The  Nawab  Nazim  of  Bengal  (Plaintiff), 

Appellant, 

versus 

Mebdee  Ali  and  others  (Defendants^ 
RespondinU*     ' 
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Baboo's  Kishen  Kishore  Ghose,  Unoocool 
Ckunder  Mocker jee^  Ohhoy  Churn  Bose, 
and  Gopeenaih  Mookerjee  for  Appellant. 

No  one  for  Respondents. 

A  decree  of  the  Hig^h  Court  decidinf?  that  a  party  who 
has  obtained  a  kubooleut  from  a  farmer  can  sue  the 
fanner  on  the  contract  made  by  htm,  and  that  a  third 
party  cannot  claim  in  such  a  case,  does  not  affect  the 
jurisdiction  of  the  Revenue  Courts  to  enquire  and  decree 
who  is  actually  and  bond  fide  in  receipt  of  the  rent  and 
entitled  to  a  decree  under  Section  77,  Adl  X.  of  1859. 

In  some  of  these  cases,  the  special  appel- 
lant, the  Nawab  Nazim,  was  plaintiff,  and 
Mehdee  All  (the  respondent)  an  intervenor  ; 
in  others,  Mehdee  Ali  was  the  plaintiff,  and 
the  special  appellant,  the  intervenor.  They 
are  all  suits  for  rents  against  individual 
ryots.  The  Deputy  Collector  decided  in 
favor  of  the  special  appellant,  on  the  ground 
that  be  is  proved  to  be  in  receipt  and  pos- 
session of  the  rents  ;  but  the  Lower  Appel- 
late Court  held  that,  the  High  Court  having 
already  decided  in  a  civil  suit  that  Mehdee 
Ali  was  entitled  to  rents  of  the  property 
of  which  the  defendants  are  the  ryots, 
the  Deputy  Collector  should  not  have 
adjudged  these  cases  with  reference  to  pre- 
vious possession. 

The  decree  of  the  High  Court  referred 
to  by  the  Lower  Appellate  Court  simply 
decided  that  Mehdee  Ali  having  obtained  a 
kubooleut  from  a  farmer  had  a  right  to  sue 
the  farmer  on  the  contract  made  by  him, 
and  that  the  special  appellant,  the  Nawab, 
could  not  intervene  in  such  a  case.  The  de- 
cree of  the  High  Court  did  not  determine 
the  right  and  title  to  the  property.  The 
suit  before  it  was  a  civil  suit  to  set  aside  the 
decision  of  a  Revenue  Court  dismissing  the 
claim  of  Mehdee  All  against  his  farmer,  on 
the  ground  that  the  special  appellant 
(who  had  intervened  under  Section  77  of 
Act  X.  of  1859)  had  proved  a  previous  re- 
ceipt of  rent  from  the  property,  although 
such  rent  was  not  received  from  the  farmer 
himself.  This  decree  does  not  affect  the 
jurisdiction  of  the  Revenue  Courts  to  en- 
quire and  decide  who  is  actually  and  in 
good  faith  in  receipt  of  the  rent  of  the  land 
oii  the  ground'  of  previous  receipt,  and  is, 
therefore,  entitled  to  obtain  a  decree  for  the 
rents  under  the  77th  Section. 

In  some  of  these  cases,  the  ryots  sued  by 
the  special  appellant  admitted  his  right, 
but  it  was  and  is  within  the  power  of 
Mehdee  Ali  to  prove  that  they  have  paid  him 
rents  before.  • 

By  avoiding  to  bring  directly  a  civil  suit 
to  prove  and  establidi  the  right  to  the  pro- 


perty, lK>ih  the  plaintiffs  have  caused  mucb 
confusion  and  harassed  the  rvois.    We  can- 
not, however,  uphold   the  decisions  of  the 
Lower  Appellate  Court,  and  we  remand  all 
these  cases  to  that  Court,  in  order  that  it  may 
decide  \i'hich  of  the  two  contendiifg  parties 
should,  on  the  ground  of  previous  possession  , 
and  receipt  of  rents,  obtain  a  decree  for  the 
rents  in  dispute.     These  s^uits  must  be  deter- 
mined according  to  the  result  of  the  enquiry 
into  the  question   of    the  actual  bond  fit 
receipt  of  enjoyment  of  the  rent ;  the  right 
and  title  (if  these  do  not  apparently  accom- 
pany such  receipt  and  enjoyment  of  the  rem) 
must  be  determined  by  a  Civil  Court. 


The  22nd  December  1865. 
Present : 

The  Hon'ble  W.  Morgan  and  Shumbhoonath 

Pundit,  Judges, 

Suit  for  rent— Intervenor  (Failure  of— to  estab- 
lish his  claim) — Decision  nnder  Section  77, 
Act  X.  of  X859. 

Case  No.  1935  of  1865  under  ActX.  of 

1859. 

Special  Appeal  from  a  decision  passed  bjf 
the  Judge  of  Beerbhoom^  dated  the  iSih 
April  i86s,  affirming  a  decision  passd 
by  the  Deputy  Collector  of  that  District, 
dated  the  30th  November  186^. 

The  Nawab  Nazim  of  Bengal  (Intervenor). 

Appellant, 

versus    ' 

Puddo  Lochun  Mundul  and  others  (Defend- 
ants), Respondents, 

Baboo  Kishen  Kishore  Ghose,  Onoococl 
Chunder  Mookerjee,  Obhoy  Churn  Bost^ 
and  Umbica  Churn  Banerjee  for  Appel- 
lant. 

Baboos  Kalee  Mohun  Doss  and  Kalee  Kishen 
Sein  for  Respondents. 

In  a  suit  for  rent  in  which  a  dainuint  tnterreno 
under  Section  77,  Act  X.  of  ih59,  the  mere  failure  of  the 
intervenor  to  establish  his  claim  does  not  entitle  tke 
plaintiff  to  a  decree. 

The  finding  of  the  Judge  that  the  payment  of  nit 
to  the  intervenor  was  a  payment  to  a  person  who  was 
not  le^lly  competent  to  receive  it  is  not  necessarily 
inconsistent  with  an  actual  and  bond  fide  receipt  of  the 
rent  so  paid.  Whatever  may  be  the  legal  title  to  the 
property,  the  decision  under  Section  77  must  be  ift 
tavor  ol  the  person  who  is  in  actual  and  bond  fdi 
receipt  of  the  rent^ 

This  special  appeal  is  from  the  judgment 
of  the  Judge  of  Zillah  Beerbhoom,  affirmiof 
the  Depm/  CoUector's  judgment  in  a  tut 
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for  arrears  of  rent  brought  by  Nawab  Syud 
Mehdee  AU  Khan  against  Puddo  Lochun 
Mundul.  The  plaintiff  obtained  a  decree 
against  the  defendant,  a  ryot,  for  the  sum 
of  rupees  1-7-3.  heing  the  rent,  for  the  first 
three  months  of  the  year  1271,  of  lands  held 
by  the  defendant  within  the  zemindary  of 
•  Ghoredoho»  of  which  the  plaintiff  alleged 
that  he  had  assumed  khas  possession  upon 
the  expiration  of  the  lease  granted  to  the 
farmer  Radhanath.  The  plaintiff's  right  to 
receive  the  rent  was  disputed,  and  such  right 
was  claimed  by  the  Nawab  Nazim,  on  ihe 
ground  that  lie  was  in  the  actual  and  bond 
fide  receipt  and  enjoyment  of  the  rent  of 
this  land  before  and  up  to  the  time  of  the 
commencement  of  this  suit ;  upon  which  the 
Nawab  Nazim  was  made  a  party  to  the  suit 
under  Section  77  of  Act  X.  of  1859.  Hav- 
ing made  the  claimant  a  party  to  the  suit, 
the  Deputy  Collector  was  bound  by  the 
express  provisions  of  that  Section  to  enquire 
into  "  the  question  of  the  actual  receipt  and 
enjoyment  of  the  rent  by  such  third  person," 
and  ''  to  decide  this  suit  according  to  the 
result  of  such  enquiry." 

It  is  certain  that  evidence  was  given  to 
show  the  actual  receipt  of  rent  by  the 
Nawab  Nazim  for  several  years  before  and 
up  ID  the  time  of  suit.  It  does  not  appear 
what  other  evidence  (if  any)  was  produced, 
or  what  weight  was  attached  to  the  evidence 
given ;  because  the  Deputy  Collector  merely 
refers  to  his  judgment  in  another  similar 
ca^'  (No.  683)  decided  on  the  same  day 
with  the  remark,  ''for  the  reason  stated  in 
the  decision  thereof,  it  is  the  plaintiff  who  is 
entitled  to  the  rents  in  suit."  In  the  suit 
No.  683,  the  plaintiff  had  given  evidence  to 
show  that  he  had  taken  khas  possession  of 
the  land,  had  obtained  kubooleuts,  and  had 
actually  received  rent.  If  the  evidence  in 
both  the  suits,  regarding  possession  of  the 
land  and  receipt  of  the  rent,  was  precisely 
the  same  and  deserving  of  the  same  weight 
(which  seems  unlikely),  the  Deputy  Col- 
lector should  have  made  this  to  appear  more 
plainly.  The  judgment  of  the  I^wer  Appel- 
late Court  fully  states  the  grounds  of  the 
decision  of  that  Court.  The  evidence  of  the 
witnesses  is  described  as  "*  far  too  conflicting 
to  afford  any  aid  in  coming  to  a  decision." 
The  Judge  does  not  wholly  discredit  the 
evidence  of  the  actual  payment  of  rent  to 
the  Nawab,  but  he  holds  that  the  payment 
under  the  circumstances  wl}ich  attended  it 
cannot  avail  either  the  ryot  who  paid,  ur 
the  Nawab  who  received,  the  money,  and  did 
ud  a>nstiiote  &uch  a  receipt  and  enjoyment 


of  the  rent  as  was  contemplated  by  the  77th 
Section  so  as  to  entitle  a    claimant  to  k 
decree.      The    plaintiff's    evidence    of    his 
possession  of  the  lands  and  of  the  actual 
receipt  of  rent  by  him  (if  we  are  to  suppose 
that  he  adduced  any  such  evidence  in  this 
suit)  is  not  alluded  to  by  the  Lower  Appellate 
Court.    The  judgment  of  that  Court  pro- 
ceeded chiefly  upon  decrees  made  in  certain 
suits  in  the  Civil  Courts  between  the  plaint- 
iff and  the  Nawab,  in  which  the  latter  had 
failed  to  establish  his  right  to  succeed  by 
inheritance  either  according  to  Mahomedan 
Law  or  family  custom  to  the  property  left 
by    Ameerooni«sa    Begttm,    of    which   this 
zemindary  of  Ghoredoho  was  said  to  form  a 
part.    Those  suits  related  to  other  lands, 
viz. J  a  putnee  mehal  called  Rajbattee;  but 
the  Nawab  claimed,  or  was  deemed  by  the 
judge  to  claim,  by  the  same  title,  that  is,  as 
heir,  the  lands  which  were  the  subject  of 
those  suits  and  the  lands  the  rents  of  which 
are  now  in  contest.     The  Nawab's  title  by 
inheritance  failing  him,  and  the  evidence  of 
actual    receipt    of    rent    being    insufficient 
to  support  his  claim  under  the  77th  Section, 
a  decree  was  given  for  the  plaintiff,  the  Judge 
concluding    his  judgment  thus:    "  In  my 
opinion,  neither  in  equity  nor  by  law,  has  the 
Nawab  any  claim  to  be  put  in  possession  of 
the  estate  or  to  its  rents,  and  I,  therefore,  dis- 
miss the  appeal."    The  Nawab  was  a  party 
to  this  suit  only  as  a  claimant  under  the  77th 
Section,  and,  in  that  character,  he  could  not 
rely  upon  his  mere  right  and  title,  whatever 
this  might  be,  to  the  land,  or  to  the  rent, 
nor  could  he  require  from  the  Court  an  ad- 
judication of  any   matter  other  than  "  the 
question  of  the  actual  receipt  and  enjoy- 
ment of  the  rent"    *    *    ***  before  and  up  to 
the  time  of  the  commencement  of  the  suit." 
His  title,  however  clear,  would  avail  him 
nothing  a%  a  claimant  under  that  Section, 
unless  he  were  also  in  actual  receipt  of  the 
rent.      On  the  other  hand,  the  plaintiff's 
title,  supposing  him  to  show  a  perfect  title, 
would  not  ordinarily  in  a  suit  of  this  de- 
scription  (a   claimant  intervening)  support 
a  decree  in  his  favor,  because  the  Court  is 
bound  by  the  express  direction  of  the  Le- 
gislature to  decide  according  to  the  result 
of  the  enquiry  into  the  question  of  the  ac- 
tual receipt  of  rent.    Having  failed  to  satis* 
fy  the  Court  of  the  matters  required  from  a 
claimant   who    intervenes   under   the  77th 
Section    to    be    established,    the    Nawab's 
claim  fell  to  the  ground,  and.it,  therefore, 
became  necessary  to  decide  upon  the  plaint- 
iff's right  of  suiu    It  was  argtied  here  on 
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hn  behalf  that  he  was  entitled  to  a  decree 
upon  the  mere  failure  of  the  Nawab's  claim  ; 
but  the  Nawab's  failure  does  not  of  itself 
[•bow  that  the  plaintiff  is  entitled  to  a  decree  for 
rent.  He  cannot  recover  through  the  weak- 
ness of  the  case  of  the  intervening  claimant, 
or  otherwise  than  by  showing  a  right  of  suit 
in  himself  for  the  rent  in  question.  It  is 
with  reference  to  the  plaintiff's  right  to 
maintain  this  suit  against  the  ryot,  and  per- 
haps also  with  reference  to  their  bearing  on 
the  question  of  good  faith  arising  under 
the  77th  Section,  that  we  are  to  understand 
the  passages  in  the  judgment  relating  to  the 
disputed  right  to  the  property  which  the 
B#gum  Ameeroonissa  is  supposed  to  have 
.If ft  at  her  .death.  In  the  Judge's  view,  the 
Nawab's  right  to  inherit  having  been  nega- 
tived, and  the  plaintiff's  right  to  the  pro- 
perty having  been  ascertained,  the  rent  sued 
lor  was  decreed  to  the  plaintiff. 

It  is  to  be  regretted  that  the  matters  in 
contest  between  the  Nawab  Nazim  and  the 
Nawab  Syud  Mehdee  AH  Khan  have  been 
allowed  by  them  and  their  advisers  to  remain 
at  issue  and  undecided  ever  since  the  death 
of  the  BeguiB  Ameeroonissa.  The  result  of 
this  has  been  that  the  ryots  of  the  disputed 

Eroperty  and  other  persons  have  been  greatly 
arassed,  and  the  Courts  occupied  with  much 
needless  litigation.  The  present  case  is  one 
of  seventeen  suits  for  rent  brought  against 
ryots  by  Syud  Mehdee  Ali  Khan,  in  all  of 
which  the  Nawab  Nazim  has  intervened. 
We  heard  a  few  days  ago  special  appeals  in 
nearly  as  many  other  suits  for  rent  of  the 
same  description,  except  that  in  some  of  them 
the  Nawab  Nazim  was  the  plaintiff  and 
Syud  Mehdee  Ali  Khan  the  intervening 
claimant;  and,  during  the  argument  of  this 
case,  we  have  been  referred  to  many  judg- 
ments of  the  High  Court  in  other  suits  and 
'proceedings  of  various  kinds  beMveen  these 
parties.  The  contest  seems  to  be  whether 
the  Begum  was  the  true  owner  of  the  pro- 
perty (which  stood  in  the  name  of  Syud 
Mehdee  Ali  Khan,  or  of  his  relatives),  and 
whether  the  Nawab  Nazim  is  entitled  to  it 
by  inheritance  or  by  family  usage,  and, 
-further,  whether  Syud  Mehdee  Ali  Khan 
has  executed  a  deed  of  release  or  relinquish- 
ment of  his  rights  in  favor  of  the  Nawab 
Natim.  Instead  of  proceeding  forthwith  to 
obtain  an  adjudication  of  these  matters  in 
dispute  between  them  in  a  duly-constituted 
Bttit  before  a  competent  Court,  it  has  seemed 
fitting  to  theci  to  attempt  to  discuss  these  and 
-the  like  questions  in  suits  for  rent  against 
-tfie  ryiks  ol  the  disputed  lands  or  against 


farmers.  In  some  of  these  suits,  the  Nawab 
Nazim  and  Syud  Mehdee  Ali  Khan  hafe 
each  as  plaintiff  obtained  a  decree  agaloit 
farmers  upon  kubooleuts  given  by  them,  the 
Court  holding  in  each  of  those  cases  that  the 
farmer,  having  given  kubooleut  to  ^he  plaint- 
iff, was  bound  by  his  contract  whatever  might 
be  the  state  of  the  right  and  title  to  the  pm-* 
perty  itself.  The  Nawab  Nazim's  claim  by 
inheritance  has,  we  have  seen,  been  dK 
subject  of  adjudication  in  one  or  more  other 
suits  in  which  some  mouzahs  or  mehalt, 
forming  a  portion  of  the  whole  property 
claimed  b?  inheritance,  were  sued  for.  The 
alleged  deed  of  relinquishment  has  never 
hitherto  been  the  subject  of  a  direct  adjudi- 
cation ;  but  we  have  recently,  in  another 
special  appeal  heard  by  us,  directed  a  remand 
for  the  purpose  of  obtaining  a  full  trial  and  • 
decision  respecting  the  existence  and  dfeet 
of  that  document. 

The  decision  in  the  suit  between  the  pre- 
sent plaintiff  and  the  farmer  Radhanath, 
upon  which  the  Deputy  Collector  relics,  is 
not,  for  the  reasons  given  by  the  Lower 
Appellate  Court  in  its  judgment  in  this  suit, 
applicable  to  the  present  case.  The  farmer 
having  executed  a  kubooleut  to  Syixd 
Mehdee  Ali  Khan,  the  decree  was  based 
on  that  kubooleut.  The  Deputy  Collector's 
other  reasons  seem  applicable  rather  to  the 
evidence  in  thq  suit  No.  683  than  to  this  suit. 
His  statements,  that  the  Nawab  Nazim  had 
never  made  any  khas  collection  or  rents,  and 
that  the  plaintiff  had  entered  into  possession, 
had  obtained  a  decree  for  a  kubooleut,  and 
had  actually  received  some  rent  from  the  ryot, 
must  have  reference  to  that  case.  In  the 
present  suit,  the  Judge  expressly  refers  to 
the  evidence  of  actual  receipt  of  rent  by  the 
Nawab  Nazim,  and  would  scarcely  have  left 
unnoticed  the  important  facts  mentioned  by 
the  Deputy  Collector  had  they  been  in  evi- 
dence in  the  suit  before  hftn  in  appeal.  Both 
Courts  refer  to  the  decisions  in  the  suits  in 
which  the  Nawab  Nazim  had  without  success 
put  forward  against  Syud  Mehdee  Ali  Khan 
his  alleged  right  to  succeed  by  the  Law  of 
Inheritance,  or  by  usage  to  the  Begum's  pn)- 
peny.  If  the  decrees  in  the  suits  referred 
to  are  considered  as  decrees  adjudicating  the 
plaintiff's  right  and  entitling  him  to  posses- 
sion of  the  properly  for  the  rents  of  which 
the  present  suits  are  brought,  they  may  be 
sufficient  to  authorize  a  decree  in  these  suits 
for  the  plaintiff,  notwithstanding  that  the 
Nawab  Nazim  may  have  shown  an  actual 
receipt  of  rent  by  him.  But  the  suits  re- 
ferred to  related,  as  we  have  seen;  to  ocho 
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lands,  and  it  cannot  be  assumed  that  the 
decrees  in  those  suits  will,  also  determine  the 
contest  between  the  litigants  respecting  other 
portions  of  the  property  supposed  to  form  the 
Begum's  inheritance. 

If  these  decrees  do  not  govern  the  present 
suits,  it  IS  to  be  considered  whether  the 
•  Nftwab  Nazim's  claim  to  the  rent  under  the 
77th  Section  has  been  duly  dealt  with  by  the 
*  Lower  Appellate  Court.  An  actual  receipt 
of  rent  has  been,  it  would  seem,  shown  to  the 
Judge's  satisfaction ;  but,  the  payment  being 
.made  (the  Judge  says)  to  an  incompetent  per- 
son, it  does  not  excuse  the  ryot.  The  Sec- 
tion requires  a  claimant  to  show  that  he  has 
actually  and  in  good  faith  received  and  en- 
joyed the  rent.  The  finding  of  the  Judge, 
that  the  payment  was  to  a  person  who  was 
'not  legally  competent  (entitled)  to  receive 
it,  is  not  necessarily  inconsistent  with  an 
actual  and  bond  fide  receipt  of  the  rent  so 
psud. 

The  Nawab  Na^im,  after  the  title  of  heir- 
ship, which,  from  the  commencement  of  this 
dispute,  he  has  relied  on,  has  been  determined 
aj^ainst  him  with  re*^pect  to  one  estate,  may, 
.notwitbsianding  that  adverse  decree,  continue 
to  receive  the  rents  of  other  estates  claimed 
.by  hioi  as  heir  of  the  Begum.  An  actual 
receipt  of  rent  under  such  circumstances  may 
also  be  a  receipt  in  good  faith.  And,  in  sup- 
port of  this  view,  ii  is  said  on  the  Nawab 
Naaim's  behalf  that  the  heirship  has  not  yet 
been  fully  enquired  into,  and  that  the  Nawab 
Nazim  relies  on  an  express  recognition  of  his 
own  right  as  heir,  and  on  a  relinquishment 
by  the  plaintiff  of  all  right  and  title  by  virtue 
pf  the  deed  alleged  to  have  been  given  by  the 
latter. 

The  decisions  of  both  the  Courts  are  de- 
fective, and  the  case  must  be  remanded  to 
the  Deputy  Collector  for  trial.  The  question 
for  enquiry  is  the  alleged  actual  and  bond 
fide  receipt  of  rent  by  the  claimant.  What- 
ever may  be  the.  legal  title  to  the  property, 
the  decision  under  the  77th  Section  must  be 
in  favor  of  the  person  who  is  in  actual  and 
kmid  fide  receipt  of  the  rent;  and  the  deci- 
sion in  other  suits  between  the  litigants  con- 
cerning other  lands  do  not  necessarily  show 
that  the  Nawab  Nazim's  receipt  of  the  rents 
of  the  lands,  which  are  now  in  contest,  was 
not  a  receipt  in  good  faith. 

In  the  other  special  appeals,  Nos.  1936, 

«937»  >938.  I93•^  «V40.  1941,  «94».  i943. 
1944,  1945.  1946,  194*1  i949»  ^950t  an<^ 
1951  of  1S65,  noiwithstanding  some  cir- 
camstances  of  difference,  the  same  remand 
order  may  be  made.    In  one  case  (NP..1947) 


the  Deputy  Collector  relied  upon  evidence 
showing  that  the  actual  possession  and  re- 
ceipt was  with  the  plaintiff.  We  think  that 
this  case  may  also  be  remanded  with  the 
others  to  the  Court  of  first  instance. 


The  15th  February  1866. 

Present: 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

Jnriadictioo^Suit  for  rents  of  lands  situaie  In 
diflerent  Sttb«Divisions. 

Case  No.  40^  of  1665  under  Act  X«  of  1859. 

Regular  Appeal  from  a  decision  passed  by  thf 
Collector  of  East  Burdwan^  dated  th^  jth 
December  186^. 

Chunder  Kant  Chucl:erbutly  (Defendant), 

Appellant, 

versus 
Mrs.  Elias  (Plaintiff),  Respondent, 

Baboo  Onoocool  Chunder  Mookerjee  for 

Appellant. 

Messrs.  G.  C,  Paul,  C.  Gregory,  and  R.  Jf, 
Twidale  for  Respondent; 

Suit  laid  at  Rupees  6,376-10-6-2*1. 

A  suit  to  recover  the  rents  of  lands  situate  ia  various 
sub-divisions  was  instituted  and  decided  ia  tbe  C<Hirt 
of  the  Collector  of  the  District  within  which  the  sui^ 
divisions  lay.  Hf.ld  that  the  Collector's  Court  had 
exercised  itsfurisdiction  irreg-ularly,  as  the  suit  should 
have  been  instituted  in  a  Sub-Division  Qourt ;  but 
that,  as  the  Court  had  not  acted  wholly  without  juris- 
diction, the  proceedinfifs  {which  were  otherwise substaii- 
tially  right)  could  not  be  set  aside  on  appeal. 

This  is  a  suit  instituted  under  Act  X.  of 
1859,  in  the  Court  of  the  Collector  of  East 
Burdwan,  to  recover  rents  due  in  respect  of 
lands  lying  in  the  district  of  East  Burdwan. 
The  appellant  contends  that  the  suit  has 
been  improperly  brought. in  the  Collector's 
Court,  and  prays  that  the  decree  which  was 
passed  asainst  him  may.  therefore,  be  re- 
versed. The  lands,  for  the  r^nts  of  which 
the  suit  is  brought,  .lie  ih  vauoua  sub-divi- 
sions of   East  Burdwan,  and  the  ob}Aclion 
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taken  by  the  appellant  is  that  the  respond- 
ent, instead  of  instituting  the  present  suit 
(as  directed  by  Section  20  of  Act  VI.  of  1862 
of  the  Bengal  Council)  in  the  Court  of  that 
sub- division  in  which  the  greatest  part  of 
the  land  is  situate,  and  then,  if  she  pleased, 
applying  to  the  Collector  of  the  District  to 
withdraw  it  and  try  it  himself,  did  not  sue 
in  any  Sub-Division  Court,  but  went  to  the 
Collector,  and  having  obtained  an  order  from 
him  authorizing  her  so  to  do,  at  once  filed 
her  plaint  in  his  Court.  This,  it  is  said,  is 
an  illegality,  an  assumption  of  jurisdiction  on 
the  part  of  the  Collector,  which  vitiates  all 
the  subsequent  proceedings. 

No  substantial  injury  has  been  done  to  the 
appellant  by  the  course  which  the  Collector 
has  followed,  because  it  is  clear  that,  where- 
ever  the  suit  had  been  instituted*  the  plaintiff 
must  have  got  a  decree,  the  defendant  having 
in  fact  no  defence  whatever  on  the  merits. 
Tbg  decree  appealed  from  is  substantially 
right,  and  therefore  cannot  be  reversed  on 
appeal,  unless  the  Collector  acted  without 
jurisdiction.  If  a  mere  irregularity  has  oc- 
curred, the  judgment  of  the  Lower  Court 
ought  not  (under  Section  350  of  Act  VIII. 
of  1859)  to  be  interfered  with.  We  think 
that  this  is  a  case  in  which,  although  the 
Collector  has  exercised  his  jurisdiction  irie- 
gularly,  he  has  not  acted  wholly  without 
jurisdiction.  No  doubt,  the  suit  ought  in  the 
first  instance  to  have  been  preferred  in  the 
sub-division  within  which  the  greater  part 
of  the  lands  is  situate.  But  if  it  had  been  so 
preferred,  the  Collector  might  have  with- 
drawn the  suit,  and  have  tried  it  himself. 
He  was  guilty  of  an  irregularity  in  the  ex- 
ercise of  his  jurisdiction :  for,  strictly  speak- 
ing, he  had  no  right  to  admit  the  plaint  on 
his  file  except  through  the  process  of  with- 
drawing it  from  a  subordinate  sub-divi- 
810U.  Nevertheless,  he  had  juysdiction  in 
the  matter,  if  he  had  but  exercised  it  regu- 
larly. The  irregularity  does  not  substantially 
affect  the  jurisdiction  :  the  decree  is  in  itself 
right  on  the  merits,  and  therefore  we  decline 
to  reverse  it. 

No  other  question  is  raised  before  us ; 
but  the  parties  agree  that  the  respondents 
shall  give  up  the  500  rupees  of  damages 
which  have  been  decreed  to  them,  and  shall 
accept  in  lieu  thereof  interest  on  the  rents 
from  the  date  when  they  became  due  till 
payment,  at  the  rate  of  12  per  cent,  per 
annum.  The  decree  will  be  altered  accord- 
ingly, but  \jf\  other  respects  the  decree  of 
the  Lower  Court*  is   confirmed,    and    with 
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The  15th  February  1866. 

Presitti  : 

The  Hon'ble  H.  V.  Bayley  and  Shambhoomth 

Pundit,  Judges,      ^ 

Presnmption  of  nniform  payment  from  Permit 
nent  Settlement — Evidence — Account  Booki 
(to  corroborate  oral  testimony)— Hearsay  Efi* 
dence  (Admisubility  of). 

Case  No.  2942  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  the  24'Pergunnahs,  doled  tfu 
27M  Jutte  /S6j,  affirming  a  decision  past- 
ed by  the  Deputy  Collector  of  that  District^ 
dated  the  igth  January  i86j. 

Rajnarain  Roy  Chowdhry  (Plaintiff), 
Appellant, 

versus 

Mrs.  Olivia  Atkins  (Defendant),  Respondent 

Baboo  Anund  Chunder  Ghosal  for  Appellant 

No  one  for  Respondent. 

To  obtain  the  benefit  of  the  pr^sunnption  under  Sedioa 
4,  Act  X.  of  4>59,  the  party  pleading;  it  mu^tshov  1 
uniform  payment  for  20  years,  and  then  it  is  for  tbe 
opposite  party  to  rebut  that  presumption  by  showinf  i 
variation  since  the  Permanent  Settlement. 

Account-lx)oks  are  orad  evidence  to  corrobonte  ool 
testimony. 

Hearsay  or  mediate  evidence  is  admissible  when  the 
absence  of  other  evidence  is  not  accounted  for  as  to 
subjects  which  cannot  from  their  very  nature  admit  of 
the  production-of  immediate  evidence,  or  when  it  tends 
to  explain  an  act  done  and  forms  part  of  a  paiticalar 
transaction. 

In  this  case,  plaintiff  sued  defendant  for 
enhancement  of  rates  of  rent  for  two  parcels 
of  land,  plaintiff  alleging  that  defendant  held 
them  at  inadequate  jummas^  and  defendant, 
that  the  rents  could  not  be  enhanced,  as  ihef 
were  fixed,  and  so  protected  by  law. 

The  case  was  once  before  this  Court,*  and 

was  remanded  on  the  sjtli 

cr.'v^rK'e':^     Of    August    1864.   ^;th  . 

.  f-s  -fro  view  10  defendant  beinj 
allowed  to  prove,  by  accounts  or  otherwise, 
that  she  had  paid  a  uniform  fixed  raieof  rent  for 
20  years,  it  ap(>earing*to  ihe  High  Court  then 
that  the  evidence  .she  had  previously  addmed 
could  only  suffice  to  show  uniform  payment 
(or  17  years. 
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Upon  this  remaml,  the  first  Court  found  as 
afacrthat  defendant  had  by  certain  account- 
books  for  1846  to  1857,  and  her  dakhtlas, 
"  proved  the  payment  of  rent  for  20  years 
at  one  uniform  rate." 

As  the  special  appellant's  pleader,  in  ob- 
.jecting  to  these  account-books  and  to  the 
entries  in  them,  refers  to  the  actual  terms  of 
the  decision  of  the  first  Court,  we  think  it 
advisable  to  extract  the  main  portion  of  it 
for  readier  reference  : — 

"An  entry,  dated  3rd  February  1848, 
"  shews  that  J^round-rent  for  5  years,  from 
"  1 844  to  1 848  incluMve,  wa«i  paid  on  that  date 
"  for  the  groun<i  of  one  of  the  houses.  This 
**  shews  tnat  the  annual  jumma  was  rupees 
**  1-4.  Another  entry  of  1st  May  1848,  that 
"  rupees  5-4  6  were  for  the  years  1 846  and 
'*  ]  847,  being  the  rents  for  the  ground  on  which 
''  the  larger  house  is  erected.  The  account 
'*  gives  rupees  2-13-3  ^^  ^^^  annual  rent 
*'  for  this  plot  of  land.  The  two  jummasy 
"  rupees  1-4  and  2-13-3,  make  a  total  of  rupees 
'*  3-1 4»  which  defendant  has  paid  up  to  date. 
•*  There  is  no  reason  to  doubt  the  genuineness 
**  of  the  entries  in  the  account-book.  We 
"  find  them  in  the  body  of  the  entries  where 
"  an  interpolation  would  be  easily  detected. 
"  Similar  entries  for  ground -nrnt  paid  are 
"  entered  amongst  the  items  of  expenditure 
"  for  succeeding  years ;  and  I  would  con- 
"  elude  that  defendant  has  proved  in  the  ab- 
"  sence  of  rem  receipts  for  1246,  1247,  and 
^  1248,  that  she  had  paid  rent  for  those 
**  years  at  the  same  rate  as  rents  for  the  1 7 
"  years,  for  which  she  has  filed  rent  receipts. 
'*  The  documentary  evidence  now  before  the 
**  Court  proves  the  payment  of  rents  for  20 
"  years  at  one  uniform  rate." 

The  first  Court  gives  a  decree  for  the  fixed 
rent  claimed  as  for  3  beegahs  9  cottahs 
covered  by  defendant's  deed  of  sale,  dated 
15th  November  1816,  and  deed  of  gift  dated 
September  1849,  ^"^  ^or  19  cottahs  15 
chittacks  in  excess,  declares  defendant  liable 
to  have  her  rent  enhanced  at  20  rupees  a 
beegah,  as  a  fair  and  equitable  rate. 

On  appeal,  the  Judge  put  in  issue 
whether  the  land  had  been  held  at  a  uni- 
form rent  for  20  years,  and  whether,  there- 
fore, the  legal  presumption  arose  that  it  had 
been  held  at  a  uniform  rent  since  the  time 
of  the  Permanent  Settlement,  and  then  how 
tir  the  presumption  had  been  n butted.  The 
Judge  on  these  issues  remarks  as  follows  : — 

"I'he  High  Court  found  ftiat  there  was 
direct  evidence  of  uniform  rent  during  17 
years,  but  disallowed  the  presumption  ci 
oaiidrm  itat  daring  previous  years.    The 


defendant  has  now  filed  her  private  account- 
book,  which  shews  that  a  uniform  rent  has 
been  paid  for  one  portion  of  land  from 
1844,  and  on  the  other  portion  from  1846. 
As  regards  the  former,  the  20  years  are 
complete.  As  regards  the  latter,  2  years 
are  wanting.  I  see  no  reason  to  doubt 
the  genuineness  of  the  account-book,  and 
the  plaintiff,  appellant,  in  fact  does  not 
discredit  it.  Mrs.  Atkins  (defendant)  has 
also  deposed  on  oath  that  she  paid  the 
amount  of  rent  noted,  because  the  collecting 
sircar  told  her  that  was  the  amount  paid  hy 
her  predecessor,  and  I  think  that  is  good, 
evidence  to  prove  that  no  change  was  made 
at  the  time,  and  that  the  old  rent  continu- 
ed. I  find  that  a  uniform  rent  has  been 
paid  on  these  lands  3b.  9c.  for  20  years." 

The  Judge  then  states  that,  although  the 
jumahundte  of  1 190  shows  rupees  4-6-15-3-2 
to  have  been  paid  then^  that  does  not  show 
of  itself  the  amount  of  rent  at  the  Permanent 
Settlement.  The  Judge  finally  allows  21 
rupees  a  beegah  for  the  excess  area,  and, 
with  this  modification,  affirms  the  decision  of 
the  first  Court. 

In  special  appeal,  it  is  urged — 

jsL  That  the  remand  order  of  the  Court 
did  not  require  or  allow  the  further  evidence 
admitted  on  this  occasion  below,  and  that 
it  was  too  late  to  admit  it. 

2nd,  That  the  account-book  is  not  evi-- 
dence. 

yd.  That  the  deposition  of  the  defendant 
is  hearsay,  viz,^  on  what  the  collecting  sircar 
told  her  of  her  predecessor's  payments. 

4ih.  That,  by  the  Judge's  finding,  payment 
for  20  years  has  been  proved  only  in  respect 
to  one  of  the  parcels  of  land. 

jM.  That  defendant's  dakhilas  show  a 
variation. 

6ih.  Tba^  the  Judge  has  wrongly  stated 
that  this  Court  found  uniform  payment  for 
1 7  years. 

jih.  That  the  defendant's  evidence  was 
taken  in  plaintiff's  absence,  and  she  was  not 
permitted  to  be  cross-examined. 

On  the  firsts  sixth,  and  seventh  of  these 
pleas,  we  remark  that  this  Court,  thinking  that 
primA  facie  there  was  even  then-  evidence  of 
uniform  payment  for  17  years,  still  held  that 
such  of  itself  was  not  sufficient  to  raise  the 
presumption  allowed  by  Section  4  of  Act  X. 
of  1859.  and  remanded  the  case  in  order 
that  liuch  further  evidence  as  could  be 
brought  to  show  uniform  payment  for  20 
years  might  be  considered.  These  three 
pleas,  therefore,  arc  quite  futile!  We  may 
add  on  the  siventh  plea  that*  there  is  no  pnm 
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given  of  its  truth,  and  it  is,  therefore,  impro- 
perly put  in. 

On  the  second  and  third  pleas,  we  ob- 
serve that  account-books  are  legal  evidence 
to  corroborate  oral  testimony  which  defend- 
ant herself  gave  in  this  case ;  and  that  her 
Qvid^nce,  as  to  her  own  payments,  is  perfectly 
admissible,  while  that  of  previous  rates  and 
payments  before  her  time  was  only  avail- 
stble  from  what  others,  who  had  collected 
them,  told  her. 

On  a^t  /mrik  plea,  we  find  that  in  sub- 
stance the  Judge  does  not  confine  his  fin  ling 
to  the  fact  that  uniform  payment  was  made 
for  one  plot  only  for  20  years.  The  Judge 
treats  the  two  parcels  as  differently  affected 
by  different'  species  of  evidence.  The 
pleader's  statement  on  this  point  is  incor- 
rect, as  the  tenor  of  the  judgment  might 
have  shewn  him. 

On  the  sixth  plea,  we  remark  that  there 
is  no  such  variation  shewn  as  to  rebut  the 
presimiption  of  20  years'  uniform  payment  of 
rent. 

The  rule  of  law  is  that,  in  order  to  obtain 
the  benefit  of  the  presumption  contemplated  in 
Section  4  of  Act  X.  of  1 059^  it  is  for  the  party 
pleading  it  to  show  a  uniform  rate  of  pay* 
ment  for  20  years,  and  then  it  is  for  the 
opposite  party  to  rebut  that  presumption  by 
showing  that  there  has  been  a  variation  since 
the  Permanent  Settlement. 

At  to  the  first  of  these  two  pdnts,  we 
are  clearly  of  opinion  that  the  account-book 
and  ddeniant's  deposition  and  dakhilas 
taken  together  clearly  show  that,  for  the  first 
parcel,  there  has  been  a  nniform  payment  for 
20  years  before  suit. 

As  to  the  second  plot,  it  is  true  the  entries 
in  account  began  in  1846,  and  this  suit 
was  brought  on  the  2nd  July  1863.  Hear- 
say evidence,  it  Is  true,  is  not  receivable 
when  there  is  better.  But  it  is  not  denied 
that  the  present  tenant  has  produced  all  the 
better  evidence  at  he'r  command,  and 
nothing  has  been  shewn  to  discredit  her  evi- 
dence as  to  the  collecting  sircar's  statement 
having  been  made,  or  as  to  its  being  in- 
correct. And  r Norton,  page  63)  there  are 
certain  subjects  which  cannot  possibly,  from 
their  very  nature,  admit  of  the  production 
of  immediate  evidence,  such  as  relationship, 
character,  custoniy  prescription,  and  the  like. 
And  hearsay  evidence  is,  more  or  less,  ad- 
missible when  it  tends  to  explain  an  act 
done,  and^forms  part  of  a  particular  trans- 
action. 


We  are  then  of  opinion  ihat^  under  the 
peculiar  circumstances  of  this  case,  there  i> 
sufficient  legal  evidence  to  show  umform 
payment  for  20  years  for  both  plots  of  area 

3  9- 

We  cannot  conclude  this  judgment  with- 
out stating  that  we  think  the.  pleaders' insi-, 
nuaiions  now  of  the  falsity  of  the  accoont- 
books,  whep  no  such  plea  was  attempted  in 
the  petition  of  special  appeal,  was  improper 
and  uncalled  for. 

We  dismiss  this  special  appeal. 


The  1 6th  February  1866. 

Present : 

The  Hon'ble  G.  Campbell  and  F.  A.  Gtever, 

Judges. 

Enbanceme&t— Oans  fvolMuidL 

Case  No.  2593  of  1865  under  Act  X.of  18J9. 

Special  Appeal  from  a  decision  passed  by  thi 
Additional  Judge  of  Jessore^  dated  the 
24th  July  rS6j,  affirming  a  decision  passed 
by  the  Deputy  Collector  of  thai  Dislrici, 
dated  the  fjth  February  186^- 

Groluck  ChunderRoy  and  others  (Defeadaate). 

Appellants, 


versus 


Mr.  F.  C.  Sandes  (Plaintiff),  Respondent, 

Bahoos  Mohinet  Mahun  Rfyt  and  Sl^ 
Chunder  Mojaamdmr  for  Appellants* 

Mr.  R.  T,  Allan  and  Bahoo  Bhavodm 
Churn  Dutt  for  Respondent. 

Where  a  tenant  claims  a  mokurruree  tenurCi  not 
onder  Act  X.  oi  1859,  ^^  under  a  judkial  deerae  of 
1793,  if  his  title  be  estaUished,  llw  men  fsct  ofltf 
having  been  at  sqme  time  forced  to  pay  a  rent  ItfS^ 
than  that  due  will  not  suffice  to  fender  him  fiable  to  es- 
hanced  rent  for  ever.  ^ 

The  onus  is  en  a  planitiff  tQ  prom  hisaUtgvliMiMt 
the  defendant  abandoned  a  mokurruret  tenure  estab* 
lished  by  him,  and  accepted  a  variable  tenure. 

This  is  a  suit  to  enhance  the  reat  of  & 
jummahom  100  or  114  rupees  to  upwards  of 
600  rupees.  Defendant  alleges  that  he  bol(b 
the  J umma  at  fixed  rates  paying  rupees  100-13 
per  annum,  and  he  relies  on  a  decree  of 
the  Mai  Adawlut  of  1792,  by  which  hisyif*- 
ma  is  declared  to  be  kaemee  and  mokurruru 
at  that  rate,  and  on  subsequent  docu- 
ments in  corroboration  of  the  same.  The 
decree  seems  to  have  been  procured  from  the 
public  Archives,  and  its  genuineness  or  valid- 
ity does  not  se^m  10  have  been  impeached.  At 
any  laie,  the  case  has  not  now  been  tried  ob 
that  issue.  The  only  issue  tried  is  whether 
the  rent  has  been  varied  from  tbe  time  of  w 
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Permanent  Settlement.  The  Deputy  Collector 
repeatedly  decreed  the  claim  without  duly 
hearing  the  defendant,  ^nd .  after  repeated 
remands  again  decreed  it  on  that  issue. 
The  Judge  who  heard  the  appeal  pn  this 
last  occs^ion  dismissed  it  on  the  same 
ground.  It  appears  that  some  years  ago 
plaintiff  brought  a  suit  for  a  small  portion  of  a 
year's  rent  (being  under  loo  rupees),  on  the 
allegation  that  the  annual  rent  of  the  jumma 
was  114  rupees,  and  that  suit  was  decreed 
on  the  ground  that  the  books  and  accounts 
of  plaintiff  ^howed  that  rent  had  been 
collected  at  this  rate  for  several  previous 
years,  and  thai,  therefore,  the  same  rate  must 
be  paid  now.  With  respect  to  the  old 
decree  pleaded  by  defendant,  the  Deputy 
Collector  observed  that  it  could  not  avail 
defendant :  for,  if  he  bad  submitted  to  an  in- 
crease to  114  rupees  in  past  years,  he  must 
pay  it  now.  No  appeal  on  title  was  prefer- 
red to  the  Judge  in  that  case,  and  the 
appeal  preferred  to  the  Collector  was  dis- 
misBed.  The  defendant  also  sued  in  the 
Civil  Court  to  reverse  the  decree,  but  the 
plaint  was  rejected  for  want  of  jurisdiction. 
In  the  present  case,  the  Courts  below  say 
that  the  result  of  the  previous  case  is  to 
show  that  defendant's  jumma  has  varied 
since  the  Permanent  Settlement;  that  it  is, 
therefore,  liable  to  enhancement  under  the 
ordinary  rales :  and  they  decree  plaintiff's 
claim.  In  special  appeal  defen.dant  urges 
that,  while  he  admits  that  he  cannot  now 
claim  the  benefit  of  Act  X.,  he  in  fact  does 
not  claim  under  Act  X.,  but  under  an  in- 
dependent right  judicially  declared  in  1792. 
He  suggests  that  the  variation,  if  real 
(which  be  denied),  may  have  been  caused 
by  excess  land  or  cesses.  He  says  that, 
because  he  has  been  forced  to  pay  more  than 
he  should  have  paid,  he  is  not  liable  to  en- 
hanced rem  for  ever. 

He  adds  that  there  has  been  no  decision 
regarding  an  alleged  plot  of  rent-free  land; 
that  there  is  also  no  decision  regarding  the 
extent  of  his  m^  land  on  which  he  raised 
an  issue ;  and  that  the  rates  are  too  high. 

Respondent  maintains  the  decision  of  the 
Court  below  regarding  liability  to  enhance- 
ment, says  that  the  land  has  been  measured, 
and  thai  defendant  did  not  object  to  the 
rates 

It  seems  to  us  that,  as  defendant  does  not 
claim  under  Aft  X.,  but  under  a  judicial 
decree  of  1792,  if  his  title  be^made  out,  the 
mere  fact  of  hi^  having  been  at  some  time 
forced  to  pay  a  rent  larger  than  that  due 
will  not  suffice  to  rendei:  him  liable  to  en« 
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hancement.  Such  excess  payments  could  . 
only  be  evidence  towards  provins?  that  he 
has  abandoned  his  mokurruree  holding,  and 
accepted  one  at  variable  rates,  primd  facie  a 
very  improbable  thing.  There  are  then  two 
questions  before  us— /»j/.  Is  the  former  deci- 
sion in  the  rent-suit  a  pre-adjudicaiion  of  title  ? 
We  think  that  it  is  noi.  It  seems  to  us  that 
the  Court  then  refused  10  look  into  the  de- 
fendant's title,  and  merely  decreed  on  the 
ground  that  the  plaintiff's  books  showed  that 
the  plaintiff  had  in  the  few  preceding  years 
received  at  the  rate  of  1 1 4  rupees.  That  pro- 
ceeding of  the  Deputy  Collector  was  not  treat- 
ed at  the  lime  as  involving  tiile.  The  appeal 
was  to  the  Collector,  and  not  to  the  Judge. 
It  is  of  the  same  effect  as  the  decree  for  rent 
in  a  Court  of  Small  Causes,  and  is  not  bind- 
ing as  a  pre-adjiuiication  on  the  title. 

The  second  question  would  be  whether 
the  defendant  has  abandoned  his  mokurruree 
title,  and  we  must  remand  the  case  to  try — 
1st,  Has  defendant  established  his  title  of 
1792?  and,  secondly,  if  he  has,  then  has  he 
abandoned  that  title  ? 

On  this  latter  issue,  regard  will  be  had  to 
our  ruling  that  the  mere  fact  that  at  some 
ti'me  a  larger  sum  was  collected  is  not  con- 
clusive. The  larger  sum  may  have  been 
collected  by  duiess,  on  account  of  illegal 
cesses,  or  on  account  of  excess  land.  Plaint- 
iff must  satisfy  the  Court,  looking  to  all 
the  facts  and  circumstances  of  the  case  (and 
remembering  that  on  this  point  the  onus  is 
on  plaintiff),  that  the  defendant  really  did 
voluntarily  abandon  the  mokurruree  tenure 
established  by  him  and  accept  a  variable 
tenure  instead.  The  questions  regardmg  the 
rent-free  land,  quantity  of  land,  and  rales  of 
revenue,  must  also  be  distinctly  tried,  if  it  is 
necessary  to  do  so  after  disposing  of  the  other 
issues. 


The  ?oih  February  j866. 
Present : 

The  Hon'ble  C  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Lease  for  building  purposes— Enhancement 

Case  No.  2772  of  1865  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghly,  dated  the  yth 
August  y6'6j,  reversing  a  decision  passed 
by  the  Deputy  Coileciur  of  *that  District, 
dated  the  2^th  i^eptember  186^ 
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Bahotfs    Kishen    Kishore    Ghose.    Unoocool 
Chunder  Mookerjee,  Ob  hoy  Churn   Bose, 
.  and  Gopeenath  Mookerjee  for  Appellant. 

No  one  for  Respondents. 

A  decree  of  the  Hig^h  Court  decidinjr  that  a  party  who 
has  obtained  a  kubooleut  from  a  fanner  can  sue  the 
farmer  on  the  contract  made  by  him,  and  that  a  third 
party  cannot  claim  in  such  a  case,  does  not  affect  the 
jurisdiction  of  the  Revenue  Courts  to  enquire  and  decree 
who  is  actually  and  bond  fide  in  receipt  of  the  rent  and 
entitled  to  a  decree  under  Section  77,  Adl  X.  of  1859. 

In  some  of  these  cases,  the  special  appel- 
lant, the  Nawab  Nazim«  was  plaintiff,  and 
Mehdee  All  (the  respondent)  an  intervenor ; 
in  others,  Mehdee  Ali  was  the  plainiiff,  and 
the  special  appellant,  the  intervenor.  They 
are  all  suits  for  rents  against  individual 
ryots.  The  Deputy  Collector  decided  in 
favor  of  the  special  appellant,  on  the  ground 
that  he  is  proved  to  be  in  receipt  and  pos- 
session of  the  rents  ;  but  the  Lower  Appel- 
late Court  held  that,  the  High  Court  having 
already  decided  in  a  civil  suit  that  Mehdee 
Ali  was  entitled  to  rents  of  the  property 
of  which  the  defendants  are  the  ryots, 
the  Deputy  Collector  should  not  have 
adjudged  these  cases  with  reference  to  pre- 
vious possession. 

The  decree  of  the  High  Court  referred 
to  by  the  Lower  Appellate  Court  simply 
decided  that  Mehdee  Ali  having  obtained  a 
kubooleut  from  a  farmer  had  a  right  to  sue 
the  farmer  on  the  contract  made  by  him, 
and  that  the  special  appellant,  the  Nawab, 
could  not  intervene  in  such  a  case.  The  de- 
cree of  the  High  Court  did  not  determine 
the  right  and  title  to  the  property.  The 
suit  before  it  was  a  civil  suit  to  set  aside  the 
decision  of  a  Revenue  Court  dismissing  the 
claim  of  Mehdee  Ali  against  his  farmer,  on 
the  ground  that  the  special  appellant 
twho  had  intervened  under  Section  77  of 
Act  X.  of  1859)  had  proved  a  previous  re- 
<:eipt  of  rent  from  the  property,  although 
such  rent  was  not  received  from  the  farmer 
himself.  This  decree  does  not  affect  the 
jurisdiction  of  the  Revenue  Courts  to  en- 
quire and  decide  who  is  actually  and  in 
good  faith  in  receipt  of  the  rent  of  the  land 
oh  the  ground'  of  previous  receipt,  and  is, 
therefore,  entitled  to  obtain  a  decree  for  the 
rents  under  the  77ih  Section. 

In  some  of  these  cases,  the  ryots  sued  by 
the  special  appellant  admitted  his  right, 
but  it  was  and  is  within  the  power  of 
Mehdee  Ali  to  prove  that  they  have  paid  him 
rents  before.  • 

By  avoiding  to  bring  directly  a  civil  suit 
to  prove  and  establish  the  right  to  the  pro- 


perty, both  the  plaintiffs  have  caused  mach 
confusion  and  harassed  the  rvots.  We  can- 
not, however,  uphold  the  decisions  of  the 
Lower  Appellate  Court,  and  we  remand  all 
these  cases  to  that  Court,  in  order  that  it  may 
decide  which  of  the  two  contending  parties 
should,  on  the  ground  of  previous  possession  . 
and  receipt  of  rents,  obtain  a  decree  for  the 
rents  in  dispute.  These  suits  must  be  deter- 
mined according  to  the  result  of  the  enquiry 
into  the  question  of  the  actual  bond  fidt 
receipt  of  enjoyment  of  the  rent ;  the  right 
and  title  (if  these  do  not  apparently  accom- 
pany such  receipt  and  enjoyment  of  the  rent) 
must  be  determined  by  a  Civil  Court. 


The  22nd  December  1865. 
Present : 

The  Hon'ble  W.  Morgan  and  ShumbhooiuUh 

Pundit,  Judges, 

Snit  for  rent— Intervenor  (Failure  of—to  estab- 
lish his  claim)— Decision  under  Section  77, 
Act  X.  of  Z859. 

Case  No.  1935  of  1865  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Beerbhoom,  dated  the  iSti 
April  /S6j,  affirming  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  jolh  November  1864. 

The  Nawab  Nazim  of  Bengal  (Intervenor), 

Appellant^ 

versus    ' 

Puddo  Lochun  Mundul  and  others  (Defend- 
ants), Respondents. 

Baboo  Kishen  Kishore  Ghose,  Onoocool 
Chunder  Mookerjee,  Obhoy  Churn  Best, 
and  Umbica  Churn  Banerjee  for  Appel- 
lant. 

Baboos  Kalee  Mohun  Doss  and  Kalee  Kishen 
Sein  for  Respondents. 

In  a  suit  for  rent  in  which  a  claimant  intervenes 
under  Section  77,  Act  X.  of  l^5^,  the  men;  failure  of  tic 
intervenor  to  establish  his  claim  does  not  entitle  tkc 
plaintiff  to  a  decree. 

The  iindinsf  of  the  Jud{^  that  the  payment  of  mt 
to  the  intervenor  was  a  payment  to  a  person  wiw  ««• 
not  le^lly  competent  to  receive  it  is  not  necessan}]f 
inconsistent  with  an  actual  and  bond  fide  receipt  of  tbe 
rent  so  paid.  Whatever  may  be  the  iegaX  title  to  the 
property,  the  decision  under  Section  77  must  be  t^ 
favor  ot  the  person  who  is  io  actual  and  bond  fdi 
receipt  of  tbe  rent.. 

Tylis  special  appeal  is  from  the  judgment 
of  the  Judge  of  Zillah  Beerbhoom,  affirming 
the  Deputy  Collector's  judgment  in  t  suit 
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for  arrears  of  rent  brought  by  Nawab  Syud 
Mehdee  Ali  Khan  against  Puddo  Lochun 
Mundul.  The  plaintifip  obtained  a  decree 
against  the  defendant,  a  ryot,  for  the  sum 
of  rup)ees  1-7-3.  being  the  rent,  for  the  first 
three  months  of  the  year  1271,  of  lands  held 
by  the  defendant  within  the  zemindary  of 
•  Ghoredoho,  of  which  the  plaintiff  alleged 
that  he  had  assumed  khas  possession  upon 
the  expiration  of  the  lease  granted  to  the 
farmer  Radhanaih.  The  plaintiff's  right  to 
receive  the  rent  was  disputed,  and  such  right 
was  claimed  by  the  Nawab  Naztm,  on  the 
ground  that  lie  was  in  the  actual  and  bond 
fide  receipt  and  enjoyment  of  the  rent  of 
this  land  before  and  up  to  the  time  of  the 
commencement  of  this  suit ;  upon  which  the 
Nawab  Nazim  was  made  a  party  to  the  suit 
undtrr  Section  jj  of  Act  X.  of  1859.  Hav- 
ing made  the  claimant  a  party  to  the  suit, 
the  Deputy  Collector  was  bound  by  the 
express  provisions  of  that  Section  to  enquire 
into ''  the  question  of  the  actual  receipt  and 
enjoyment  of  the  rent  by  such  third  person," 
and  ''  to  decide  this  suit  according  to  the 
result  of  such  enquiry/' 

It  is  certain  that  evidence  was  given  to 
show  the  actual  receipt  of  rent  by  the 
Nawab  Nazim  for  several  years  before  and 
up  10  the  time  of  suit.  It  does  not  appear 
what  other  evidence  (if  any)  was  produced, 
or  what  weight  was  attached  to  the  evidence 
given ;  because  the  Deputy  Collector  merely 
refers  to  his  judgment  in  another  similar 
case*  (No.  683)  decided  on  the  same  day 
with  the  remark,  ''for  the  reason  stated  in 
the  decision  thereof,  it  is  the  plaintiff  who  is 
entitled  to  the  rents  in  suit."  In  the  suit 
No.  683,  the  plaintiff  had  given  evidence  to 
show  that  he  had  taken  khas  possession  of 
the  land,  had  obtained  kubooleuts,  and  had 
actually  received  rent.  If  the  evidence  in 
both  the  suits,  regarding  possession  of  the 
land  and  receipt  of  the  rent,  was  precisely 
the  same  and  deserving  of  the  same  weight 
(which  seems  unlikely),  the  Deputy  Col- 
lector should  have  made  this  to  appear  more 
plainly.  The  judgment  of  the  I^wer  Appel- 
late Court  fully  states  the  grounds  of  the 
decision  of  that  Court.  The  evidence  of  the 
witnesses  is  described  as  **  far  too  conflicting 
to  aiford  any  aid  in  coming  to  a  decision." 
The  Judge  does  not  wholly  discredit  the 
evidence  of  the  actual  payment  of  rent  to 
the  Nawab,  but  he  holds  that  the  payment 
under  the  circumstances  wl}ich  attended  it 
cannot  avail  either  the  ryot  who  paid,  or 
the  Nawab  who  received,  the  money,  and  did 
fiot  constitute  ^uch  a  receipt  and  enjoyment 


of  the  rent  as  was  contemplated  by  the  77th 
Section  so  as  to  entitle  a    claimant  to  ^ 
decree.      The    plaintiff's    evidence    of    his 
possession  of  the  lands  and  of  the  actual 
receipt  of  rent  by  him  (if  we  are  to  suppose 
that  he  adduced  any  such  evidence  in  this 
suit)  is  not  alluded  to  by  the  Lower  Appellate 
Court.    The  judgment  of  that  Court  pro- 
ceeded chiefly  upon  decrees  made  in  certain 
suits  in  the  CW\\  Courts  between  the  plaint- 
iff and  the  Nawab,  in  which  the  latter  had 
failed  to  establish  his  right  to  succeed  by 
inheritance  either  according  to  Mahomedan 
Law  or  family  custom  to  the  property  left 
by    Ameerooni«sa    Begum,    of    which   this 
zemindary  of  Ghoredoho  was  said  to  form  a 
part.    Those  suits  related  to  other  lands, 
viz.,  a  putnee  mehal  called  Rajbattee;  but 
the  Nawab  claimed,  or  was  deemed  by  the 
Judge  to  claim,  by  the  same  title,  that  is,  as 
heir,  the  lands  which  were  the  subject  of 
those  suits  and  the  lands  the  rents  of  which 
are  now  in  contest.     The  Nawab's  title  by 
inheritance  failing  him,  and  the  evidence  ci 
actual    receipt    of    rent    being    insufficient 
to  support  his  claim  under  the  77th  Section, 
a  decree  was  given  for  the  plaintiff,  the  Judge 
concluding    his  judgment  thus:    "In  my 
opinion,  neither  m  equity  nor  by  law,  has  the 
Nawab  any  claim  to  be  put  in  possession  of 
the  estate  or  to  its  rents,  and  I,  tnerefore,  dis- 
miss the  appeal."    The  Nawab  was  a  pardr 
to  this  suit  only  as  a  claimant  under  the  77th  ' 
Section,  and,  in  that  character,  he  could  not 
rely  upon  his  mere  right  and  title,  whatever 
this  might  be,  to  the  land,  or  to  the  rent^ 
nor  could  he  require  from  the  Court  an  ad« 
judication  of  any  matter  other  than  "  the 
question  of  the  actual  receipt  and  enjoy 
mentof  therent''     ♦    ♦    ♦"beforeandupto 
the  time  of  the  commencement  of  the  suit." 
His  tide,  however  clear,  would  avail  him 
nothing  a%  a  claimant  under  that  Section, 
unless  he  were  also  in  actual  receipt  of  the 
rent.      On  the  other  hand,  the  plaintiff's 
title,  supposing  him  to  show  a  perfect  title, 
would  not  ordinarily  in  a  suit  of  this  de- 
scription  (a   claimant  interv^ing)  support 
a  decree  in  his  favor,  because  the  Court  is 
bound  by  the  express  direction  of  the  Le- 
gislature to  decide  according  to  the  result 
of  the  enquiry  into  the  question  of  the  ac- 
tual receipt  of  rent.    Having  failed  to  satis- 
fy the  Court  of  the  matters  required  from  a 
claimant   who    intervenes   imder   the  77th 
Section    to    be    established,    the    Nawab's 
claim  fell  to  the  ground,  and.it,  therefore, 
became  necessary  to  decide  upon  the  plaint- 
iff's right  of  suiu    It  was  argtied  here  on 
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hw  behalf  that  he  was  entitled  to  a  decree 
upon  the  mere  failure  of  the  Nawab's  claim  ; 
but  the  Nawab's  failure  does  not  of  itself 
I  show  that  the  plaintiff  is  entitled  Co  a  decree  for 
rent.  He  cannot  recover  through  the  weak- 
ness of  the  case  of  the  intervening  claimant, 
or  otherwise  than  by  showing  a  right  of  suit 
in  himself  for  the  rent  in  question.  It  is 
with  reference  to  the  plaintiff's  right  to 
maintain  this  suit  against  the  ryot,  and  per- 
haps also  with  reference  to  their  bearing  on 
the  question  of  good  faith  arising  under 
the  77th  Section,  that  we  are  to  understand 
the  passages  in  the  judgment  relating  to  the 
disputed  right  to  the  property  which  the 
Begum  Ameeroonissa  is  supposed  to  have 
.l^ft  at  her  .death.  In  the  Judge's  view,  the 
Nfiwab's  right  to  inherit  having  been  nega- 
tived, and  the  plaintiff's  right  to  the  pro- 
perty having  been  ascertained,  the  rent  sued 
for  was  decreed  to  the  plaintiff. 

It  is  to  be  regretted  that  the  matters  in 
contest  between  the  Nawab  Nazim  and  the 
Nawab  Syud  Mehdee  AH  Khan  have  been 
allowed  by  them  and  their  advisers  to  remain 
-at  issue  and  undecided  ever  singe  the  death 
of  the  Beguin  Ameeroonissa.  The  result  of 
tKis  has  been  that  the  ryots  of  the  disputed 
property  and  other  persons  have  been  greatly 
harassed,  and  the  Courts  occupied  with  much 
needless  litigation.  The  present  case  is  One 
of  seventeen  suits  for  rent  brought  against 
'  ryots  by  Syud  Mehdee  Ali  Khan,  in  all  of 
which  the  Nawab  Nazim  has  intervened. 
We  heard  a  few  davs  ago  special  appeals  in 
nearly  as  many  other  suits  for  rent  of  the 
lame  description,  except  that  in  some  of  them 
die  Nawab  Nazim  was  the  plaintiff  and 
Synd  Mehdee  Ali  Khan  the  intervening 
claimant;  and,  during  the  argument  of  this 
case,  we  have  been  referred  to  many  judg- 
ments of  the  High  Court  in  other  siiits  and 
proceedings  of  various  kinds  belween  these 
parties.  The  contest  seems  to  be  whether 
the  Begum  was  the  true  owner  of  the  pro- 
perty (which  stood  in  the  name  of  Syud 
Mehdee  Ali  Khan,  or  of  his  relatives),  and 
whether  the  Nawab  Nazim  is  entitled  to  it 
by  inheritance  or  by  family  usage,  and, 
further,  whether  Syud  Mehdee  Ali  Khan 
has  executed  a  deed  of  release  or  relinquish- 
ment of  his  rights  in  favor  of  the  Na^^-ab 
Nasim.  Instead  of  proceeding  forthwith  to 
obtain  an  adjudication  of  these  matters  in 
dispute  between  them  in  a  duly-constituted 
suit  before  a  competent  Court,  it  has  seemed 
Unlng  to  them  to  attempt  to  discuss  these  and 
ibe  like  questions  in  suits  for  rent  against 
-Ae  tyiits  olr  the  disputed  lands  or  against 


farmers.  In  some  of  these  suits,  the  Nawtb 
Nazim  and  Syud  Mehdee  Ali  Khan  have 
each  as  plaintiff  obtained  a  decree  against 
farmers  upon  kubooleuts  given  by  them,  the 
Court  holding  in  each  of  those  cases  tfatt  tke 
farmer,  having  given  kubooleut  to  ^be  plaint- 
iff, was  bound  by  his  contract  whatever  migbt 
be  the  state  of  the  right  and  title  to  the  pio-* 
perty  itself.  The  Nawab  Nazim's  claim  by 
inheritance  has,  we  have  seen,  been  tbe 
subject  of  adjudication  in  one  or  more  other 
suits  in  which  some  mouzahs  or  meh&li, 
forming  a  portion  of  the  whole  property 
claimed  by  inheritance,  were  sued  for.  The 
alleged  deed  of  relinquishment  has  never 
hitherto  been  the  subject  of  a  direct  adjudi- 
cation ;  but  we  have  recently,  in  another 
special  appeal  heard  by  us,  directed  a  remand 
for  the  purpose  of  obtaining  a  full  trial  and 
decision  respecting  the  existence  and  effect 
of  that  document. 

The  decision  in  the  suit  between  the  pre- 
sent plaintiff  and  the  farmer  Radhanath, 
upon  which  the  Deputy  Collector  relies,  is 
not,  for  the  reasons  given  by  the  Lower 
Appellate  Court  in  its  judgment  in  this  stilt, 
applicable  to  the  present  case.  The  farmer 
having  executed  a  kubooleut  to  Syud 
Mehdee  Ali  Khan,  the  decree  was  based 
on  that  kubooleut.  The  Deputy  Collector's 
other  reasons  seem  applicable  rather  to  tbe 
evidence  in  the  suit  No.  683  than  to  this  suit. 
His  statements,  that  the  Nawab  Nazim  bad 
never  made  any  khas  collection  or  rents,  and 
that  the  plaintiff  had  entered  into  possessk>n, 
bad  obtained  a  decree  for  a  kubooleut,  and 
had  actually  received  some  rent  from  the  lyot, 
must  have  reference  to  that  case.  In  tbe 
present  suit,  the  Judge  expressly  refers  to 
the  evidence  of  actual  receipt  of  rent  by  tbe 
Nawab  Nazim,  and  would  scarcely  have  Icfk 
unnoticed  the  important  facts  mentioned  by 
the  Deputy  Collector  had  they  been  in  evi- 
dence in  the  suit  before  hftn  in  appeal.  Both 
Courts  refer  to  the  decisions  in  the  suits  in 
which  the  Nawab  Nazim  had  without  success 
put  forward  against  Syud  Mehdee  Ali  Khan 
his  alleged  right  to  succeed  by  the  Law  of 
Inheritance,  or  by  usage  to  the  Begum's  pro- 
perty. If  the  decrees  in  the  suits  referred 
to  are  considered  as  decrees  adjudicating  tbe 
plaintiff's  right  and  entitling  him  to  posses- 
sion of  the  properly  for  the  rents  of  which 
the  present  suits  are  brought,  they  maybe 
?«uf!icient  to  authorize  a  decree  in  these  suits 
for  the  plaintiff,  notwithstanding  that  the 
Nawab  Nazim  may  Irave  shown  an  actual 
receipt  of  rent  by  him.  But  the  suits  re- 
ferred to  related,  as  we  have  seen;  to  oA« 
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lands,  and  it  cannot  be  assumed  that  the 
decrees  in  those  suits  will  also  determine  the 
contest  between  the  litigants  respecting  other 
portions  of  the  property  supposed  to  form  the 
Begum's  inheritance. 

If  thes^  decrees  do  not  govern  the  present 
suits,  it  IS  to  be  considered  whether  the 
•  Nawab  Naeim's  claim  to  the  rent  under  the 
^77th  Section  has  been  duly  dealt  with  by  the 
Lower  Appellate  Court.  An  actual  receipt 
of  rent  has  been,  it  would  seem,  shown  to  the 
Judge's  satisfaction ;  but,  the  payment  being 
•made  (the  Judge  says)  to  an  incompetent  per- 
son, it  does  not  excuse  the  ryot.  The  Sec- 
tion requires  a  claimant  to  show  that  he  has 
actually  and  in  good  faith  received  and  en- 
joyed the  rent.  The  finding  nf  the  Judge, 
that  the  payment  was  to  a  person  who  was 
not  legally  competent  (entitled)  to  receive 
it,  is  not  necessarily  inconsistent  with  an 
actual  and  bond  fide  receipt  of  the  rent  so 
paid. 

The  Nawab  Nazim,  after  the  title  of  heir- 
ship, which,  from  the  commencement  of  this 
dispute,  he  has  relied  on,  has  been  determined 
against  him  with  respect  to  one  estate,  may, 
.noiwiibstanding  that  adverse  decree,  continue 
to  receive  the  rents  of  other  estates  claimed 
.by  him  as  heir  of  the  Begum.  An  actual 
receipt  of  rent  under  such  circumstances  may 
also  be  a  receipt  in  good  faith.  And,  in  sup- 
port of  this  view,  it  is  said  on  the  Nawab 
Naaim's  behalf  that  the  heirship  has  not  yet 
been  fully  enquired  into,  and  that  the  Nawab 
Nazim  relies  on  an  express  recognition  of  his 
own  right  as  heir,  and  on  a  relinquishment 
l^  the  plaintiff  of  all  right  and  title  by  virtue 
of  the  deed  alleged  to  have  been  given  by  the 
latter. 

The  decisions  of  both  the  Courts  are  de- 
fective, and  the  case  must  be  remanded  to 
the  Deputy  Collector  for  trial.  The  question 
for  enquiry  is  the  alleged  actual  and  hand 
fide  receipt  of  rent  by  the  claimant.  What- 
ever may  be  the;  legal  title  to  the  property, 
the  decision  under  the  77th  Section  must  be 
in  favor  of  the  person  who  is  in  actual  and 
hnd  fide  receipt  of  the  rent ;  and  the  deci- 
sion in  other  suits  between  the  litigants  con- 
cerning other  lands  do  not  necessarily  show 
diat  the  Nawab  Nazim's  receipt  of  the  rents 
of  the  lands,  which  are  now  in  contest,  was 
IKK  a  receipt  in  good  faith. 

In  the  other  special  appeals,  Nos.  1936, 

«937»  >938»  »93*^  iV40»  1941,  «94«.  i943» 
IV44,  1945.  1946,  1948,  1949.  1950*  and 
1951  of  1S65,  notwithstanding  some  cir- 
eumstapces  c^  difference,  the  same  remand 
order  may  be  made.    In  one  case  (Nip..i947) 


the  Deputy  Collector  relied  upon  evidence 
showing  that  the  actual  possession  and  re* 
ceipt  was  with  the  plaintiff.  We  think  that 
this  case  may  also  be  remanded  with  the 
others  to  the  Court  of  first  instance. 


The  15th  February  1866. 

Present: 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

Jnriadictioo^Suit  for  rents  of  lands  aitnafe  in 
different  Sub«Divisions. 

Case  No.  40A  of  1865  under  Act  2L  of  1859. 

Regular  Appeal  from  a  decision  pasted  hy  thf 
Collector  of  East  Burdwan^  dated  thot  Jth 
December  186^, 

Chunder  Kant  Chucl:erbutty  (Defendant), 

Appellant, 

versus 
Mrs.  Elias  (Plaintiff),  Respondent, 

Baboo  Onoocool  Chunder  Mookerjee  i'Ot  . 

Appellant. 

Messrs.  G.  C.  Paul,  C.  Gregory,  and  R.  Jt, 
Twidale  for  Respondent.' 

Suit  laid  at  Rupees  6,a76-io>6-s-a. 

A  811ft  to  recover  tiie  rents  oi  lands  situate  ia  various 
sub-divisions  wsis  instituted  and  decided  in  tlie  Cotirt 
of  the  Collector  of  the  District  within  which  tiie  sui^ 
divisions  lay.  Held  that  the  Collector's  Court  had 
exercised  itsfurisdiction  irregrularly,  as  the  siiit  should 
have  been  instituted  in  a  Sub-Division  Court ;  but 
that,  as  the  Court  had  not  acted  wholly  without  juris- 
diction, the  proceedinfifs  {which  were  otherwise sabstan- 
tially  right)  could  not  be  set  aside  on  appeal. 

This  is  a  suit  instituted  under  Act  X.  of 
1859,  in  the  Court  of  the  Collector  of  East 
Burdwari,  to  recover  rents  due  in  respect  of 
lands  lying  in  the  district  of  East  Burdwan. 
The  appellant  contends  that  the  suit  has 
been  improperly  brought. in  the  Collector's 
Court,  and  prays  that  ihe  decree  which  was 
passed  asainst  him  may.  therefore,  be  re- 
versed. The  lands,  for  the  r^nls  of  which 
the  suit  is  brought,  .lie  ih  vadoua  sub-divi- 
sions of   East  Burdwan,  and  the  ob}Aclion 
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admits  that  the  landlord  was  entitled  to 
demand,  viz,,  the  old  rates  of  rent ;  and  we 
do  not  think  that  his  having  so  done  gives 
any  ground  for  special  appeal. 

This  case   is,  therefore,   dismissed    with 
costs. 


The  26th  February  1866. 
Present: 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Purchase  at  sale  in  execution  of  decree— En- 
hancement 

Case  No.  3036  of  1865  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Midnapore,  dated  the  20th  July 
i86^y  affirming  a  decision  passed  by  the 
Deputy  Collector  of  that  District,  dated 
the  26th  May  186^, 

Modhoosoodun  Sircar  (Defendant), -4//^//a«/, 

vetsus 

Umumath  Ghose  (Plaintiff),  Respondent, 

Saboos  Hem    Chunder    Banerjee,    Mohesh 
Chunder  Bose,  and  Nil  Madhub  Bose  for 
'   Appellant.  • 

Baboos  Mohendro  Lai  Shome  and  Upprokash 
Chunder  Mookerjee  for  Respondent 

The  purchaser  of  a  zemindaree  with  notice  of  an 
alleged  mokurruree  tenure  is  entitled  to  enquire  into 
the  validity  of  such  mokurruree,  and  to  enhance  the 
rents  if  the  mokurruree  Is  found  really  not  to  exist. 

This  is  a  suit  under  Act  X.  of  1859  for 
enhancement  of  rent.  The  defendant  (who 
is  the  appellant  before  us)  pleaded  that  he 
held  on  a  mokurruree  tenure,  and  that  there- 
fore his  rent  could  not  be  enhanced.    The 


plaintiff  obtained  a  decree,  both  of  the  Lower 
Courts  finding  the  mokurruree  lease,  which 
was  set  up,  to  be  not  proved. 

In  appeal,  it  is  contended  that  ti^  plaintiff 
had  no  right  to  sue  the  defendant  at  all,  in- 
asmuch as  ihe  plaintiff  purchased  the  zemin- 
dary  subject  expressly  to  the  defendant's 
mokurruree  lease.  The  plaintiff's  title  is 
through  a  purchase  of  the  rights,  &c.,  of  the 
zemindar  at  a  sale  in  execution  of  a  decree 
against  him.  In  the  notice  of  the  sale  issued 
by  the  Court  which  was  about  to  sell  those 
rights,  and  in  the  bill  of  sale  subsequently 
granted  by  the  Court  to  the  purchaser,  the 
fact  of  the  existence  of  the  defendant's 
mokurruree  is  distinctly  stated.  It  is  on  this 
ground  urged  that  the  plaintiff  having  pur- 
chased with  notice  of  the  alleged  mokurruree, 
purchased  subject  to  it,  and  cannot  now  dis- 
turb it,  or  call  upon  the  defendant  to  prove 
it.  We  are,  however,  clearly  of  opinion  that, 
although  the  plaintiff  may  have  purchased 
with  notice  of  the  defendant's  claim,  he  is 
fully  entitled  to  enquire  into  its  validity,  and 
to  enhance  the  rents  if  he  finds  that  the  mo- 
kurruree does  not  really  exist.  The  plaintiff 
now  possesses  whatever  rights  the  judgment- 
debtor  had ;  and  if  the  mokurruree  was  not 
valid  and  binding  as  against  the  judgmeot* 
debtor,  as  little  can  it  be  valid  or  binding  as 
against  the  plaintiff. 

It  is  further  contended  before  us  (the  ques- 
tion apparently  was  not  raised  in  the  Lover 
Courts)  that  the  present  suit  is  barred  by  a 
decree  of  the  Moonsiff  of  1  umlook  in  a 
former  suit  in  which  the  validity  of  this  ido- 
kurruree  pottah  was  upheld.  But  the  pn>-> 
ceedings  in  that  suit  cannot  now  be  pleaded 
as  an  estoppel.  The  validity  or  otherwise  of 
the  defendant's  mokurruree  title  was  not  dis- 
tinctly in  issue  or  fully  gone  into,  and  them 
is  no  distinct  and  conclusive  finding  as  to  it. 

The  appeal  is  dismissed  with  costs. 
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The  3rA  March  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Written  Statements  (Time  for  filing^) — Notice  on 
Defendants  (Time  for  serving)— Careful  super- 
vision of. 

Case  No.  16^3  of  1865  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  y.  R.  Muspraitj  Judge  of  Purneak, 
dated  ike  ylh  April  i86$y  affirming  a 
decision  passed  by  Mr.  F.  Wyer,  Assist- 
ani  Collector  of  that  District,  dated  the 
36/h  jDecember  t86^, 

Lokhenath  Thakoor  (Defendant),  Appellant j 

versus 

Sobanath  Misser  (Plaintiff),  Respondent, 

Baboo  Greesh  Chunder  Ghose  for 
Appellant. 

Baboo  Tarucknath  Sein  for  Respondent. 

Reasonable  time  should  be''  given  to  a  defendant  to 
file  his  written  statement.  Attention  of  the  I^wer 
Courts  called  to  the  nece'ssity  of  carefully  seeing-  them- 
selves that  dae  and  reasonable  time  is  given  in  all 
for  the  service  of  notices  on  defendants. 


The  special  appellant,  who  was  defendant 
in  the  Court  of  first  instance,  pleads  that 
the  summons  from  the  first  Court  was  served 
upon  him  at  his  house  nearly  a  day's  journey 
from  the  Court,  only  one  day  before  the 
date  fixed  for  his  appearance  ;  that  he,  by  a 
petition  through  his  mookhtear,  asked  the 
first  Court  to  grant  him  time  for  filing  hi> 
written  statement;  that  he  informed  that 
Court  (by  that  petition)  that  he  could  not 
prepare  this  document  properly  until  he  had 
taken  back  and  examined  certain  documents 
filed  by  him  in  another  case  (which  was 
specified  and  set  forth  in  that  petition)  ;  that 
this  request  wis  not  granted  by  the  first 
Coart ;  lastly,  that  his  complaint  regarding 
ibis  matter  was  not  duly  considered  by  the 
Lower  Appellate  Court. 


The  special  appellant  further  pleads  that 
both  the  Lower  (iourts  have  decreed  the  case 
of  the  plaintiff  without  duly  seemg  that 
the  evidence  produced  by  plaintiff  is  sufficient 
to  justify  a  verdict  for  him,  even  if  defendant 
made  no  defence. 

Notice  is  taken  by  the  Lower  Appellate 
Court  of  a  petition  filed  by  the  special  appel- 
lant asking  for  lime,  but  that  petition  is 
not  with  the  record  sent  to  us.  It  is  perhaps 
with  the  record  B,  which  the  appellant 
should  have  specially  asked  to  be  sent  for. 
In  the  absence  of  that  record,  we  are  unable 
to  find  how  long  before  the  date  fixed  for 
the  appearance  of  the  defendant  the  sum- 
mons was  served  upon  him,  and  how  far 
is  his  residence  from  the  Court. 

If  the  summons  were  served  upon  the 
special  appellant  with  such  little  time  for 
preparation  as  he  pleads  before  us,  he  was 
clearly  entitled  to  further  time,  that  is,  to 
reasonable  time  to  file  his  written  statement, 
even  irrespective  of  the  necessity  or  other- 
wise of  taking  back  certain  documents  stated 
to  be  necessary  and  filed  in  another  case.  We 
further  hold  that,  if  the  statements  of  the 
special  appellant  with  regard  to  the  contents 
of  his  petition  be  true,  there  was  no  ground 
for  refusing  the  reasonable  lime  asked  for  by 
special  appellant  from  the  first  Court.  We 
also  find  that  the  special  appellant  is  right 
in  his  second  plea. 

We  accordingly  remand  the  case  to  the 
Court  of  first  instance,  with  the  order  that, 
if  the  summons  were  served  upon  the  defend- 
ant less  than  two  clear  days  before  the 
date  fixed  for  his  appearance,  he  should  be 
allowed  further  time  to  file  his  statements; 
and  that,  even  if  he  fail  to  file  that  in  time,  or 
if  the  special  appellant  be  not  found  entitled 
to  obtain  t^y  time  for  filing  his  statements, 
the  case  of  the  plaintiff  should  be  decreed 
after  trying  his  evidence  in  the  presence  of 
the  special  appellant. 

We  take  this  opportunity  to  call  the 
special  attention  of  ihe  Courts  below  to 
the  urgent  necessity  there  is  that  they 
should  carefully  themselves  see  that  due 
and  reasonable  lime  is  given  in  all  cases 
for  the  service  of  notices  in  order  that 
the  Courts  themselves  may  not  be  made  the 
instruments  of  fraud  and  injustice  by  means 
of  those  processes,  the  vigilant  superintend- 
ence of  the  issue  and  servfce  of  which 
properly  and  justly  Ms  one  of  their  most 
important  duties.  ^ 
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The  5th  March  1866. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

Rent  (of  attachment  land)— Collections  by  Seza- 
wal— Liability  of  Tenant 

Case  No.  358  of  1865  under  Aft  X.  of 

1859. 

Regular  Appeal  from  a  decision  passed  by 
Mr,  W,  Peterson^  Assistant  Collector 
of  Purbhanga,  dated    the    toth    August 

Jboomuck  Chowdhry  (Defendant), 
Appellant, 

versus 

Mr.  G,  Anderson,  locum  tenens  of  the 
ManagQr-General  of  Durbhanga  (Plaint- 
iff), Respondent, 

Mr.  C.  Gregory  and  Moons hee  Ameer  Ali 
Khan  Bahadoor  for  Appellant. 

Baboo  Kishen  Kishore  Ghose  for 
Respondent. 

A  plaintiff  who  has  attached  the  I  an  is  of  a  tenant, 
and  has  collected  the  rents  due  by  a  sezawal,  would, 
ordinarily,  not  be  entitled  to  claim  from  the  tenant  the 
difference  between  the  collections  made  by  the  sezawal 
and  the  actual  rents. 

This  is  a  suit  for  rent  for  two  years,  and 
it  must  be  remanded  to  the  Depijty  Collector 
who  tried  it. 

The  plaintiff  asks  for  the  rents  due  under 
a  lease  for  the  years  1270  and  1271  at  5,920 
rupees  a  year.  The  reply  of  the  defendant 
is  to  the  effect  that  for  those  two  years  a 
sezawal  collected  on  behalf  of  the  plaintiff, 
and  that  the  defendant  is  not  liable  for  the 
rents  during  that  period.  The  Court  has 
given  a  decree  for  the  rents  of  1270,  and  not 
for  the  •*  deficient  collections  "  of  the  sezawal 
of  1271. 

It  appears  that  the  agreement,  under  which 
the  defendant  holds  the  lease,  has  not  been 
filed,  although  it  is  important  to  know  under 


what  terms  or  conditions  the  defendant  ob- 
tained a  lease  of  the  property. 

The  Deputy  Collector  seems  to  us  to  have 
misunderstood  the  purport  of  the  decision  of 
the  late  Sudder  Court  of  the  24ih  of  April 
1862,  which  does  not  apply  v9  the  case 
before  us. 

The  case  reported  at  page  737  of  the 
decisions  of  the  Sudder  Court  for  1857, 
30ih  of  April,  seems  much  more  in  point. 

As  a  general  rule,  we  should  say  that  a 
plaintiff  who  had  attached  t(ie  lands  of  a 
tenant,  and  had  collected  the  rents  due  bj  a 
sezawal,  would  not  be  entitled  to  claim  from 
the  tenant  the 'difference  between  the  col- 
lections made  by  the  sezawal  and  the  actual 
rents. 

There  may  be  something  exceptional  in 
the  present  case,  of  which  we  cannot  judge, 
until  the  lease  or  agreement  of  the  defend- 
ant, appellant,  has  been  produced. 

The  Deputy  Collector  will  call  on  the 
plaintiff  to  produce  that  lease,  and  he  will 
then  find  whether  there  is  anything  in  the 
conditions  which  renders  the  defendant 
liable  for  the  period  in  which  he  was  not  in 
possession,  and  for  which  rents  were  collected 
by  the  sezawal.  If  there  be  no  separate 
stipulation  to  this  effect,  we  do  not  think 
that  the  plaintiff  can  recover  for  such  period 
as  the  sezawal  was  collecting. 

But  the  sezawal,  it  appears,  was  only  ap- 
pointed towards  the  end  of  Chyet  1270. 
The  Deputy  Collector  must  then  find  whe- 
ther the  defendant  collected  any  portion  of 
the  rents  due  for  1270,  in  the  months  which 
preceded  Chyet  1270,  when  the  sezawal  was 
appointed  ;  and  if  he  made  any  collections 
during  those  months,  or  if  he  wilfully  neg- 
lected to  make  such  collections  when  be 
might  have  made  them,  it  seems  to  us  that 
the  defendant  would  be  liable  to  the  plainilff 
for  that  portion. 

The  Deputy  Collector  will  again  take  up 
the  case  without  delay,  and  will  receive  any 
documents,  or  take  any  evidence  that  may 
be  necessary  to  the  elucidation  of  the  above 
two  points,  viz,,  the  terms  of  the  lease  and 
the  collections  in  the  first  part  of  1270.  He 
will  then  return  the  record  to  this  Court, 
with  his  finding  recorded  with  reference  10 
our  remarks. 

The  case  is'^'remanded  to  him  under  Sec- 
tion 354  of  Aa  Vlll.,  and  it  will  still  be 
retained  on  the  files  of  this  Oburt 


i866.] 


A^X. 


THE  WKEKLT  REPORTER. 


Rulings. 


41 


The  8th  March  1866. 
Present  : 

The  Hon'ble  H.  V,  Bayley  and  Shumbhoo- 
•     nath  Pundit,  Judges, 

Enhancement— Fair  and  equitable  rents. 

•  Case  No.  2637  of  1865  under  Aft  X. 

of  1859. 

Special  Appeal  from  a  decision  passed  by 
Mr.  J,  R,  Musprally  Judge  of  Purneah, 
dated  the  r^th  June  186$,  affirming  a 
decision  passed  by  the  Deputy  Collector 
of  that  District,  dated  the  30th  March 
i86s^ 

Jeeun  Lai  Jha  (Defendant),  Appellant, 

versus 

Kaleenath  Jha  and  others  (Plaintiffs), 
Respondents, 

Baboo  Bama  Churn  Banerjee  for 
Appellant. 

Mr,  R.  E,  Twidale  for  Respondents. 

In  a  suit  for  enhancement,  the  rent  demanded  must 
be  proved  to  be  fair  and  equitable,  even  if  the  tenant 
has  no  ri^fhts  of  occupancy. 

Th£  plaintiff,  in  his  notice  for  enhance- 
ment served  upon  the  special  appellant, 
having  stated  that  he  was  paying  less  than 
die  neighbouring  rate,  the  Courts  below  had 
no  occasion  to  decide  that  the  plaintiff  could 
demand  from  the  appellant  any  amount  of 
rent  he  liked. 

The  rent  demanded  must  be  proved  to  be 
fair  and  equitable.  It  is  that  alone  which  the 
plaintiff  is  entitled  to  receive  from  the  speci- 
al appellant,  even  if  the  latter  be  proved  not 
to  have-acquired  rights  of  occupancy. 

We  do  not  think  any  question  regarding 
this  right  was  raised  by  the  plaintiff,  or 
should  be  tried  in  this  case. 

We  remand  the  case  to  the  Court  of  first 
instance  to  try  the  case  of  the  plaintiff  as 
brought  by  hhn,  and  not  to  decree  any 
enhanced  rates  against  the  special  appellant 
luitil  the  plaintiff  succeeds  iti  establishing 
the  allegations  inserted  in  his  notice.  I 

Vol.  V. 


The  9th  March  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,,  Chief 
Justice,  and  the  Hon'ble  J.  P.  Norman, 
Judge, 

Limitation— Legal  disability— Section  11,   Act 
XIV.  of  1859,  not  applicable  to  suits  for  rents. 

Case  No.  2026  of  1865  under  Ad  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Behar,  dated  the  21st 
April  i86^,  affirming  a  decision  of  the 
Collector  of  that  District,  dated  the  21st 
February  186^, 

Dinonath  Panday  alias  Bundoo  Panday 
(Plaintiff),  Appellant, 

versus 

Roghoonath  Panday  (Defendant), 
Respondent. 

Baboo  Roopnath  Banerjee  for  Appellant. 
No  one  for  Respondent. 

Section  1 1,  A<51  XIV.  of  1.S59  (allowing;:  a  deduction  on 
account  of  legal  disability  in  computing^  the  period  of 
limitation),  cannot  be  used  for  the  purpose  of  altering 
the  limitation  prescribed  by  K€\.  X.  of  1859  with  regard 
to  rents. 

It  appears  to  us  that  the  principle  of  the 
decision  of  the  Full  Bench  which  has  been 
referred  to  (2  W.  R ,  Aft  X.  Rulings,  p.  21) 
is  applicable  also  to  the  present  case.  It 
was  held  in  that  case  that  Section  14  of  Act 
XIV.  of  1859  ^^^  ^o^  ^PPJy  to  suits  for  rent 
under  Act  X.  of  1859;  and  it  also  decided 
that  the  time  given  by  Section  32  of  Act  X.  of 
1859  was  not  reduced  by  Clause  8,  Section  i 
of  Act  XIV.  of  1859,  the  ground  being 
that  the  two  Acts  were  separate  Acts 
as  far  as  limitation  was  concerned;  and 
that  the  limitation  Clauses  of  Act  X.  were 
not  affected  by  Act  XIV.  of  1859.  We, 
therefore,  think  that  the  provisions  of  Sec- 
tion 1 1  of  Act  XIV.  cannot  be  used  for  the 
purpose  of  altering  the  limitation  which  is 

51— a 


42 


Aa  X, 


THE  WEEKLY  REPORTER. 


Rulings, 


[VoLV. 


given  in  Aci  X.  of  1859  wiih  regard  to 
rents.  It  can  hardly  be  supposed  that  the  Le- 
gislature, in  passing  Act  XIV.  of  1859,  would 
have  introduced  into  it  provisions  as  to  dis- 
ability, affecting  the  limitation  Clauses  of 
Act  X.  of  1859,  which  had  not  been  intro- 
duced into  that  Act  when  it  was  passed. 
It  could  scarcely  have  been  the  intention 
of  the  Legislature  that,  if  a  person  was  an 
infant  at  the  time  his  rents  became  due  to 
him,  he  should  be  allowed  three  years  after 
the  attainment  of  his  majority  for  the  pur- 
pose of  suing  his  ryots  for  rent  due,  inas- 
TUMtYi  as  such  a  provision  would  in  some 
cases  give  him  a  right  to  sue  for  his  rents 
eighteen  or  twenty  years  after  they  became 
due. 

The  appeal  will,be  dismissed,  but  without 
costs,  as  there  is  no  pleader  on  ihe  other 
side. 


The  1 2th  March  1866. 
Present : 

m 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

fudges. 

Regfistration  (Effect  of—- under  Section  27,  Act 
X.  of  1859)— Transferable  Tenures— Custom 
(Litigation  a  proof  of). 

Case  No.  2062  of  1865  under  Act  X. 

of  1859. 

Special  Appeal  from  a  decision  passed  hy  the 
Judge  of  Hooghly,  dated  the  ^yth  May 
i86jy  reversing  a  decision  passed  by  the 
Deputy  Collector  of  that  District y  dated  the 
2nd  March  186 j, 

Huro  Mohun  Mookerjee  and  others  (Defend- 
ants), Appellants^ 

versus 

Ranee  Lalun  Monee  and  others  (Plaintiffs), 

Respondents. 

Baboo  Mohendro  Lai  Shome  for  Appel- 
lants. 


Baboos  Oopendur  Chunder  Rose  and  Keiar- 
nath  Chatterjee  for  Respondents. 

.  The  order  of  a  Deputy  Collector  under  Section  27, 
Act  X.  of  1859,  requiring^  the  remindar  to  register  the 
transfer  of  a  tenure,  though  not  appealed  from  to  the 
Judge,  is  necessarily  nulHRed  by  the  order  of  the  Jod^ 
in  the  zemindar's  suit  for  rent  in  which  the  Judge  held 
that  the  tenure  was  not  transferable  according  to  die 
custom  of  the  country,  and  gave  the  zemindar  a  decree 
for  rent  against  the  original  tenant. 

Litigation  is  a  test,  but  not  the  sole  proof,  of  the 

existence  of  a  custom. 

• 

In  this  case,  the  zemindar  brought  ao 
action  for  rent  against  his  tenants,  Gopal 
Dey  and  others.  Huro  Mohun  Mookerjee, 
the  special  appellant,  intervened,  alleging 
tliat  he  had  purchased  the  tenures  from  the 
ryots,  and  was  liable  for  the  rent,  adding 
that  he  had  instituted  a  suit  to  have  his 
name  registered  in  the-  zemindar's  books, 
and  had  tendered  the  rent  to  the  Collector. 

•  The  two  suits  were  disposed  of  by  the 
Deputy  Collector  together,  on  2nd  May 
1863.  That  officer  held  that  the  sale  bj 
Gopal  Dey  and  others  to  Huro  Mohun  be- 
ing established,  the  latter  was  entitled  to 
have  his  name  registered.  He,  therefore, 
under  the  provisions  of  Section  27  of  Act  X* 
of  1859,  directed  the  name  of  Huro  Mohun 
to  be  registered,  and  dismissed  the  zemin- 
dar's suit  for  rent  against  Gopal  Dey  and 
others.  An  appeal  was  preferred  to  the 
Judge  by  the  zemindar  from  the  order  dis- 
missing his  claim  for  rent,  and  the  Judge 
held  that,  as  the  tenure  was  not  a  mokumi- 
ree,  it  was  not  transferable  without  the  con- 
sent of  the  zemindar,  and  he,  therefore,  give 
a  decree  for  rent  against  Gopal  Dey  and 
others,  excluding  the  intervenor,  Huro  Mo- 
hun. 

A  special  appeal  was  preferred  by  Huro 
INIohun,  and  the  case  was  remanded  by  the 
High  Court  with  directions  10  the  Judge  to 
determine  whether  the  tenure,  either  by  ihc 
terms  of  the  pottah,  or  by  the  custom  of 
the  country,  was  of  a  transferable  nature. 
He  was  also  required  to  consider  the  effc(^ 
of  the  registration  under  Section  27  of  Act 
X.  of  1859. 

This  case  came  up  before  the  Judge  with 
another  special  appeal,  No.  2043,  remanded 
by  the  High  Court,  which  involved  a  simi- 
lar question,  Tjtz.y  whether  the  tenure  was 
transferable  or  not.  That  case  had  been 
remanded  for  local  investigation  as  to  the 
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custom  of  the  country   in  regard   to  such 
tenures. 

The  Judge,  after  taking  evidence  in  case 
No.  2043,  held  that  the  tenure  was  not  trans- 
ferable, according  to  the  custom  of  the 
country,  without  the  consent  of  the  zemin- 
dar; and  applying  the  evidence  recorded, 
and  the  argument  used  in  that  case  to  this, 
■he  ruled  that,  as  the  tenure  was  not  trans- 
ferable, the  order  passed  by  the  Deputy 
.Collector  directing  the  zemindar  to  regis- 
ter the  name  of  the  purchaser  was  illegal  and 
of  no  force  a'^ainst  the  plaintiff  zemindar, 
■and  accordingly  he  reversed  the  order  of  the 
Deputy  Collector  dismissing  jthe  zemindar's 
claim  for  rent,  and  gave  him  a  decree 
against  the  parties  whom  he  had  made  de- 
fendants. 

A  special  appeal  is  preferred  on  the  fol- 
"iowing  grounds :  isi — That  the  Judge  has 
rirtually  set  aside   the    Deputy    Collector's 
>rder,  under  Section  27  of  Act  X.  of  1859, 
though    no    appeal    was    before    him,    and 
^he  order  was  final.     2ndly — That  the  argu- 
ment and   evidence   used  in  the  other  case 
rere  not  applicable  to  t^is,  and  should  not 
lave  been  made  use  of.  jrdly — That,  even  on 
\t  evidence  accepted  by  the  Judge,  he  is 
legally  wrong  as  to  what  constitutes  a  local 
stom. 

On  the  first  point,  we  think  that,  whether 
tn  appeal  from  the  Deputy  Collector's  deci- 
sion, under  Section  27  of  Act  X.  of  1859,  were 
)referred  or  not,  the  question  as  to  the  right 

the  tenant  to  make  the  transfer  necessarily 

>se  in  the  suit  preferred  by  the  zemindar, 
?hen  a  third    party    intervened  ;  and   any 

ler  passed  in  appeal,  if  opposed  to  that 
massed  by  the  Deputy  Collector,  would  ne- 
issarily  affect  the  order  regarding  registra- 
|ion,  and  render  it  a  nullity  though  not  set 
ride  irf  express  words.     It  was  impossible 

this  case  to  separate  the  two  questions, 

^,  the  zemindar's  right  to  recover  rent 
rom  his  recognised  tenant,  and  the  right 
'  the  tenant  to  transfer  his  holding  without 
sanction  of  the   zemindar,   and   as   the 

rchaser  intervened  and  was  a  party  to 
le  suit,  and  had  full  opportunity  to  argue 
lis  case,  and  was  fully  heard,  we  do  not  see 

It  any  injustice  has  been  done  to  him  by 
le  course  prescribed  by  the  Judge,  if  the 
[edge's  finding  as  to  what  constitutes  a  lo- 
custom  be  legally  correct.  We  do  not 
ink  that  the  special  appellant  can  take 
[vantage  of  the  order  of  the  Deputy  Col- 
^r,   requiring   the   zemindar   to   register 


the  special  appellant's  name,  passed  on  the 
same  date  as  the  judgment  appealed  against 
in  the  present  case,  and  relating  to  the  same 
property.  The  question  in  that  case  was 
virtually  in  appeal  in  this,  though  no  regu- 
lar appeal  had  been  preferred. 

The  second  objection  is  not  tenable,  for 
we  find  from  the  Judge's  decision  that  the 
intervener,  special  appellant,  is  the;  appel- 
lant in  case  No.  2043,  and  that  his  vakeel  ad- 
mitted that  the  decision  in  that  case  would 
govern  this. 

We  come,  then,  to  the  third  point,  as  to 
what  constitutes  a  local  custom.  It  has 
been  urged  that  the  Judge  holds  that,  before 
a  custom  can  be  uniform,  there  must  have 
been  litigation,  and  the  claim  have  been 
unsuccessfully  resisted  ;  that  this  view  un- 
derlies the  whole  of  the  Judge's  reasoning ; 
that,  if  litigation  were  necessary  to  establish 
custom,  how  could  any  custom  be  proved 
when  a  case  came  up  for  the  first  time ; 
the  Judge  admits  that  there  have  been  in- 
numerable cases  of  sales,  but  he  gets  rid  of 
them  by  saying  that  there  was  no  unsuc- 
cessful resistance. 

What  the  Judge  says,  as  we  find  from  a 
reference  to  his  judgment  in  case  No.  2043, 
is  that  "  a  custom  is  not  proved  to  be  in- 
**  variable  unless  it  be  shown  to  be  resisted 
"  unsuccessfully,  for  the  mere  fact  of  one 
"  zemindar  or  any  number  of  zemindars 
"having,  after  such  sales,  accepted  the 
*•  purchaser  as  a  tenant,  and  not  objected  to 
*'  such  sale,  is  not  in  itself  a  consent  to  the 
"  custom  ;  but,  if  it  be  proved  that,  whenever 
''the  zemindar  has  objected,  his  objections 
"  have  been  overruled  and  successfully  resist- 
"  ed,  then  such  custom  may  be  considered 
"  invariable."  No  doubt,  as  the  Judge  says, 
successful  resistance  to  the  objections  of  the 
zemindar  would  be  a  proof  of  the  existence 
of  the  custom,  but  it  would  be  only  one 
proof ;  and  we  do  not  think  the  Judge  in- 
tends to  go  beyond  this,  and  to  say  that  a 
custom  cannot  be  shewn  to  be  invariable 
unless  there  has  been  litigation.  Litigation 
is  a  test  of  the  existence  of  a  custom,  but  not 
the  sole  proof.  If  then  we  strike  these 
words  from  the  judgment,  we  find  that  the 
Judge  considers  the  evidence  adduced  to  be 
insufficient  to  prove  either  the  antiquity  or 
in  variableness  oT  the  custom.  He  has  given 
his  reasons  for  discrediting  that  evidence, 
and  with  his  estimate  of  it  we  cannot  in- 
terfere. Accepting,  therefore,  this  finding, 
1  we  dismiss  the  special  appeal  with  costs. 
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The  14th  March  1866. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Time  for  Appeal— Limitation— No  deduction  for 
pendeqcy  of  suit  in  wron^  Court 

Case  No.  3105  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Hooghly,  dated  the  I'^th  July 
186^,  reversing  a  decision  passed  by  the 
Deputy  Collector  of  Howrah,  dated  the 
26th  April  1864, 

Modhoo  Soodun  Mojoomdar  (Plaintiff), 

Appellant^ 

versus 

Brojonath  Koond  Chowdry  and  others 
(Defendants),  Respondents: 

Baboo  Sreenath  Banerjee  for  Appellant. 
Baboo  Mohendro  Lai  Seal  for  Respondents. 

Under  Section  161.  Act  X.  of  1859,  when  read  together 
with  Section  333,  Act  VIII.,  it  is  in  the  discretion  of  a 
Judge  to  allow  an  appellant  a  deduction  for  the  time 
during  which  the  appeal  was  before  a  Court  without 
jurisdiction. 

In  computing  the  period  of  limitation  as  to  suits  un- 
der Act  X.  of  1859,  no  deduction  is  allowed  for  pen- 
dency of  suit  in  a  Court  without  jurisdiction. 

The  plaintiflF  in  this  case,  a  ryot,  on  the 
15th  Chyet  1268,  or  in  March  1862,  was 
illegally  ejected  from  his  land  by  ^is  zemin- 
dar, and  on  the  12th  April  sued  in  the  Re- 
venue Court  to  be  restored  to  possession. 
On  the  21st  May  1862,  the  plaintiff's  suit 
was  dismissed  on  the  ground  of  want  of  juris- 
diction. Subsequently,  on  the  17th  Septem- 
ber  1862,  he  brought  his  suit  in  the  Moon- 
siff's  Court,  and  on  appeal  on  the  18th 
November  1863,  the  Principal  Sudder 
Ameen  rejected  his  suit,  the  Civil  Court 
having  no  jurisdiction  in  the  matter.  On 
the  8th  March  1864,  that  is,  two  years  after 
the  original  cause  of  action,  plaintiff  again 
filed  a  suit,  that  now  before  the  Court,  in  the 
Revenue  Court,  and  obtained  a  decree  pn 
the  26th  April  1864.     From  that  order,  an 


appeal  was  preferred  by  defendants  to  die 
Collector.  Subsequently,  however,  on  the 
14th  March  1865,  the  High  Court,  under 
Section  35  of  Act  XXIII.  of  1861,  setaade 
the  Collector's  decision,  and  left  the  parties 
at  liberty  to  proceed  according  ta  law,  and 
on  the  13th  April  1865  defendants  appealed 
to  the  Judge,  who,  on  the  17th  July,  dis- 
missed plaintiff's  suit,  on  the  ground  that  the 
suit  was  not  instituted  within  one  year  from 
the  accruing  of  the  cause  of  action,  and, 
therefore,  under  Section  30  of  Act  X.  of  1859, 
plaintiff  was  out  of  Court  under  the  Statute 
of  Limitation. 

Plaintiff  now  appeals  specially,  urging, 
firsty  that  the  Judge  acted  erroneously  in 
hearing  the  appeal  from  the  Deputy  Col- 
lector's  order,  dated  the  26th  April  1864,  more 
than  thirty  days  or  one  month  having  elapsed 
from  the  date  of  that  decision  to  the  date 
of  the  appeal ;  and,  secondly ,  that  ^e  Judge 
was  also  wrong  in  holding  that  his  suit  was 
barred ;  that,  as  he  was  entitled  to  a  dedac- 
tion  of  the  period  during  which  the  sok 
was  wrongly  before  the  Civil  Court,  he  was 
clearly  within  time. 

We  think  that,  under  Section  161  of  Act 
X.  of  1859,  when  read  together  with  Section 
333  of  Act  VIII.  of  1859,  it  was  quite  with- 
in the  discretion  of  the  Judge  to  allow  ap- 
pellant a  deduction  for  the  time  during  which 
the  appeal  was  before  a  Court  which  had  not 
jurisdiction  in  the  matter,  and  consequendy 
see  no  reason  to  object  to  his  hearing  of  the 
defendants^  appeal 

As  to  plaintiff's  objection,  that  the  Ju<tee 
has  erred  in  declaring  his  suit  not  brought 
within  time,  and  that  he  is  entitled  to  a 
deduction  for  the  whole  period  during  whidi 
his  first  suit  was  before  the  Courts,  we  do 
not  think  it  valid.  The  High  Court  has 
ruled  that  suits  under  Act  X.  of  1859  arc 
governed  by  its  special  rules  of  limitation, 
and  not  by  the  general  law,  Act  XIV.  of  1859. 
It  seems  clear  that  no  Section  of  Act  X. 
of  1859  contains  any  words  corresponding 
with  those  of  Section  14  of  Act  XIV.  of 
1859,  t)y  which  the  time  is  aUowed  to  be 
deducted  during  which  suits  against  the 
same  parties  and  for  the  same  sabject-inat- 
ter  are  pending  in  a  Court  without  juris- 
diction ;  it  follows  that  that  rule  is  inapplica- 
ble to  suits  under  Act  X.,  and  as  the  plaint- 
iff's second  suit  was  instituted  nearly  two 
years  after  the  accruing  of  his  cawK  ot  ac- 
tion, he  is  cleJrly,  on  this  reading  of  the 
law,  out  of  Court.  His  special  appeal  is^ 
therefore,  dismissed  with  costs. 
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The  20th  March  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 
•  Judges, 

EjectmcDt— Right  of  action— Joint  liability  for 

Kists. 

Case  No.  2346  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Wesl  Burdwan,  dated  the  isih 
June  186^,  reversing  a  decision  passed  by 
the  Deputy  Collector  of  that  District,  dated 
the  28th  April  186$, 

Sreeram  Biswas  (Defendant),  Appellant, 

versus 

Juggurnath  Doss  Mohunt  (Plaintiff), 
Respondent, 

Baboo  Umbica  Chunder  Banerjee  for 
Appellant. 

Baboo  Pearee  Lai  Roy  for  Respondent. 

A  suit  for  ejectment  does  not  lie  before  the  end  of  the 
Bengal  year. 

Semble. — A  suit  lies  under  Clause  4,  Section  23,  Act  X. 
of  1859,  in  respect  of  a  joint  liability  for  kists  accruing 
due  after  the  purchase,  either  from  the  date  of  the  sale 
or  from  the  date  of  the  confirmation  of  the  sale. 

This  was  a  suit  instituted  on  the  22nd 
of  March  1865,  for  the  recovery  of  the  rent 
of  1 271  for  12  beegahs  i  cottah  of  land, 
and  for  ejectment  of  the  ryot  under  Section 
78  of  Act  X.  of  1859.  The  plaint  also 
alleged  that  the  entire  amount  of  a  decree 
for  the  rent  of  1270  had  not  been  paid. 

The  amount  claimed  in  the  schedule  to 
the  plaint  was,  however,  only  rupees  21 -12-2, 
being  the  amount  of  1 5  annas  of  the  rent  of 
1 27 1  with  interest,  less  a  small  sum  which 
had  been  paid. 

The  defendants  are  Shurbanundo,  the 
original  ryot,  and  Sreeram  who  had  pur- 
chased portions  of  the  jote  at  sales  under 
decrees  of  the  Civil  Courts,  viz.,  6  beegahs, 
the  sale-certificate  bearing  date  the  8th 
Aagbran,  and  5  beegahs,  the  sale-ceriificate 
bearing  date  the  xoth  Chyet. 

The  plaintiff  •  got  a  decree  in  the  first 
Court  against  •  Shurbanundo  for  the  rent. 
But  the  Deputy  Collector,  holding  that  Sree- 
ram was  not  liable  for  the  rent,  because  he 


had  not  taken  the  crops,  dismissed  the  suit 
against  him,  and  declared  that  he  should 
not  be  ejected. 

On  appeal,  the  Judge  gave  a  decree  for 
the  rent  and  ejectment  against  both  parties. 

Sreeram  appeals. 

We  think  it  clear  that  the  suit  must  be 
dismissed  so  far  as  regards  the  prayer 
for  ejectment. 

Under  the  21st  Seciioii  of  Act  X.  of  1859, 
it  is  enacted  that,  when  an  arrear  of  rent 
remains  due  at  the  end  of  the  Bengal 
year,  &c.,  the  ryot  may  be  ejected  from  the 
land  in  respect  of  which  the  arrear  is  due. 

The  present  suit  was  instituted  on  the 
22nd  of  March,  before  the  end  of  the  Bengal 
year,  and,  therefore,  before  the  right  to  eject 
had  arisen.  Our  decision  on  the  point  is 
in  accordance  with  that  of  Savi  versus  Chand 
Shikdar,  Marshall's  Reports,  page  348. 

As  to  the  decree  for  the  rent  of  1270, 
the  plaintiff  did  not  prove  that  the  amount 
of  the  decree  was  still  due^  and  the  decree 
in  the  present  suit  does  not  specify  how 
much  remained  due.  It  does,  however,  show 
that  a  portion  of  the  rent  of  1271  was  ac- 
tually paid. 

As  regards  the  question  of  liability  of 
Sreeram  to  pay  rent,  it  is  clear  that  he  is 
not  personally  chargeable  for  any  kist  which 
accrued  due  prior  to  his  purchase.  In  re- 
spect of  any  joint  liability  with  Shurbanundo 
for  kists  accruing  due  after  the  purchase  (as 
to  which,  see  Section  27  of  Act  X.)  either 
from  the  date  of  the  sale-certificate  {see  Section 
259  of  Act  VIII.  of  1859),  or  perhaps  from 
some  earlier  period,  such  as  the  date  of  the 
confirmation  of  the  sale,  he  might,  no  doubt, 
have  been  sued  under  Clause  4,  Section  23 
of  Act  X.  But  the  rent  being  under  rupees 
100,  the  appeal  in  such  case  would  have 
lain  to  the  Collector  under  Sections  153  and 
155,  and  nol  to  the  Judge.  And,  therefore, 
neither  the  Judge  nor  this  Court  in  appeal 
from  him  has  any  jurisdiction  to  take  up 
this  case  as  if  it  were  a  suit  under  Clause  4, 
and  give  a  modified  decree  for  the  amount 
of  such  kists  against  Shurbanundo  and  Sree- 
ram jointly. 

The  result  is  that  the  appellant  must 
succeed.  As  to  the  claim  of  the  eject- 
ment for  the  non-payment  of  the  rent  of 
1 271,  the  suit  'is  dismissed  as  having  been 
brought  before  any  cause-  of  action  had 
arisen. 

The  appellant  Sreeram  will  get  his  costs 
in  all  the  Courts  with  interest.  •Our  deci- 
sion does  not  affect  the  decree  of  the  first 
Court  as  against  Shurbanundo. 
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The  20th  March  1866. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and  Shum- 
bhoonath  Pundit,  Judges, 

Time  for  appeal  from  order  of  Peputy  Collector. 

Cases  Nos.  779  to  782  of  1865  under  Act  X. 

of  1859. 

Misceltaneous  Appeals  from  an  order  passed 
by  the  Collector  of  Tipper ah^  dated  the  jrst 
August  iS6jy  reversing  an  order  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  22nd  April  186^, 

Kalee  Kishore  Paul  (Plaintiff),  Appellant, 

versus 

Monee  Ram  Singh  (Defendant)  and  others 
.  (Objectors),  Respondents, 

Baboo  Baneenath  Bose  for  Appellant. 

No  one  for  Respondents. 

According^  to  Section  152,  Act  X.  of  1S59,  the  appeal 

from  an  order  of  a  Deputy  Collector  must  be  presented 

within  15  days.     The  Collector  has  no  power  to  extend 

the  time  for  appeal,  as  provided  by  Section  333,  Act 
VIII.  of  1859. 


We  must  reverse  the  order  of  ihe  Col^ 
lector  in  these  four  cases.  The  law,  Act 
X.,  Section  152,  is  clear.  The  aj^peal  must 
be  presented  to  the'iCollector  within  1 5  days 
of  the. decree  of  the  Lower  Court.  The  law 
dpes  not  empower  the  Collector  to  extend 
the  time  in  the  manner  provided  by  Section 
333  of  the  Civil  Court.  The  appeal  to  ihe 
Judge  was  without  law,  and  the  transfer 
of  the  case  from  the  Judge  to  the  Collector 
in  July,  much  more  than  15  days  after  the 
decision  of  Uie  Deputy  Collector  in  April, 
cannot  save  the  case  or  keep  alive  the 
appeal. 

The  order  of  the  first  Court  decreeing  the 
plamtiff  rents  in  these  four  cases  must  be 
restored,  and^  the  decision  of  the  Collector 
overruled  wi^h  costs. 


The  2 1  St  March  1866. 

Present  : 

The  Honble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges,  • 

Jurisdiction—Suit  for   Ejectment   (directly  or 
indirectly  by  Landlord). 

Case  No.  3179  of  1865  under  Act  X.  of  1859, 

Special  Appeal  from  a  decision  passed  by 
Mr.  A .  A  bercrombie,  Judge  of  Dacca,  dated 
the  nth  September  186^^  affirming  a  de- 
cision passed  by  Baboo  Ram  Coomar  Bose, 
Deputy  Collector  of  that  District,  dated 
the  joth  June  186^. 

Golam  Koodsee  Chowdry  (Defendant), 

Appellant, 

versus 

Kishoree  Bewah  (Plaintiff),  Respondent. 

Baboos  Chunder  Madhub  Ghose  and 
Roopnath  Tianerjee  for  Appellant. 

Baboos  Pearee  Lai  Roy  and  Sreenath 
Bunefjee  for  Respondent. 

A  party  agjf rieved  by  an  order  of  a  Deputy  Collector 
passed  under  Section  25,  ActX.  of  1S59,  may  sue  under 
Clause  6,  Section  23,  whether  he  was  illegally  ejected 
directly  by  the  landlord,  or  indirectly  by  him  through 
the  Deputy  Collector. 


The  defendants,  who  are  the  farmers  of  a 
Government  khas  mehal,  obtained  the  assist- 
ance of  the  Collector  under  Section  25  of 
Act  X.  of  (859  to  eject  the  plaintiff,  as  a  culti- 
vator not  having  a  right  of  occupancy, 
he  having  been  placed  on  ihe  land  bv'a 
farmer  whose  interest  limited  by  time  had 
expired,  and  who  could  not  confer  any  right 
beyond  that  period.  The  plaintiff,'  then, 
under  Clause  6,  Section  23  of  Act  X.  of 
1859,  brought  a  suit  in  the  Revenue  Court 
to  recover  the  occupancy  of  land  from  which 
he  had  been  illegally  ejected  by  the  person 
entitled  to  receive  rent  for  the  same.  The 
defendant  pleaded,  firstly,  that  the  suit  was 
inadmissible  under  Clause  65  Section  23  of 
Act  X.  of  18^,  he  having  been  ejected 
under  Section  25  of  the  Act;  and,  secondly, 
that,  as  plaintiff's  husband  took  the  land  from 
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a  temporary  farmer  of  Government,  whose 
term  has  expired,  plaintiff's  right  to  hold 
has  expired  also. 

The  Deputy  Collector  was  of  opinion 
that,  as  orders  under  Section  25  were  sum- 
mar}'  orders,  and  as  the  question  now  raised 
could  only  be  tried  judicially  by  a  Revenue 
Court,  he  had  jurisdiction  in  the  case;  and 
on  the  merits  he  was  of  opinion  that  plaint- 
iff's husband  had  been  in  possession,  and 
his  ancestors  before  him,  for  more  than  40 
years.  He,  therefore,  gave  plaintiff  a  decree, 
and,  on  appall,  the  Judge  affirmed  fhe  De- 
puty Collector's  decree. 

Defendant  now  appeals  specially,  urging, 
first,  that  the  suit  is  not  cognizable  in  the 
Collector's  Court ;  and,  secondly,  that  plaintiff 
being  a  tenant  under  the  farmer  whose 
limited  lease  has  expired,  can  have  no  rights 
as  against  him. 

On  the^rj/  point  of  objection,  we  observe 
that  the  order  of  the  Collector  passed  under 
Section  35  is  not  a  judicial,  but  is  a  mere 
ministerial,  act;  consequently  any  person 
aggrieved  by  it  can  have  recourse  to  a  regular 
judicial  enquiry,  and  the  terms  of  clause  6, 
Section  23  of  Act  X.,  seem  to  meet  the  present 
case  and  to  give.the  Revenue  Courts  exclusive 
jurisdiction  over  it.  But  it  has  been  contend- 
ed before  us  that  the  party  suing  under 
that  .Section  must  be  illegally  ejected  by 
the  person  entitled  to  receive  rent  from  the 
land ;  and,  as  in  the  present  instance  the 
plaintiff  was  ejected  by  the  Collector,  tlie 
Section  will  not  apply.  This  reasoning, 
we  think,  is  not  correct ;  but  we  are 
of  opinion  that  the  words  of  the  law  are 
sufficiently  wide  to  include,  not  only  cases 
in  which  the  tenant  is  illegally  ejected  by 
the  direct  act  of  the  landlord,  but  those  in 
which  he  is  illegally  ejected  by  the  Collector 
moved  by  the  landlord,  in  other  words  by 
the  indirect  acts  of  the  landlord.  On  the 
second  objection,  we  note  that  the  Lower 
Courts  have  found  that  the  plaintiff's  hus- 
band and  his  ancestors  have  bten  on  ihe 
land  for  40  years,  and  it  is  not  suggested 
that  the  property  in  which  ihe  land  is 
situated  was  held  in  farm  before  1842,  that 
is,  five  and  nventy  years  ago.  In  the 
absence,  thereiore.  of  any  proof  to  the 
contrary,  it  must  be  presumed  that  before 
this  year  the  property  was  held  by  the 
owner  of  the  land,  whoever  this  was,  and, 
if  so,  plaintiff's  tenancy  did  not  originate 
with  the  farmer,  and  the  objection  taken  does 
not  legiumaiely  arise.  We  decline,  there- 
fore, to  give  any  opinion  regarding  it.  The 
special  appeal  is  dismissed  with  costs. 


The  22nd  March  1866. 

Present : 

The   Hon'ble  W.   S.  Seton-Karr  and  J.  B. 

Phear,  Judges, 

Measurement  (Restraintjof.'ri^ht  of— under  Act 

VI.,  1862,  B.  C). 

Case  No.  3283  of  1865  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Tipperah,  dated  the  28th 
August  iS6^y  reversing  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  14th  June  186^, 

Kebul  Kishen  Doss  (one  of  the  Plaintiffs), 

Appellant, 

versus 

Jaminee  (Defendant;,  Respondent. 

Mr,  R,  V.  Doyne  and  Baboo  Otool  Chunder 
Mookerjee  for  Appellant. 

Baboos  Romesh  Chunder  Mitter  and  Kalee 
Mohun  Doss  for  Respondent. 

The  abandonment  to  a  grantee  of  all  rights  of 
measurement  as  against  the  ryots  with  a  view  to  re- 
sumption of  lands  within  the  talook  does  not  apply 
to  a  measurement  of  the  talook  itself  as  against  the 
grantee,  and  does  not  amount  to  a  restraint  of  the  right 
of  measurement  under  Act  VI.  of  1S62,  B.  C. 
• 

This  was  a  suit  by  the  ijaradar  for 
measurement  of  certain  mouzahs  in  the  pos- 
session of  the  defendant. 

The  plaintiff's  right  to  measurement  is 
indisputable  **  unless  (to  use  the  words  of 
Ad  VI.  of  1862,  Bengal  Legislature)  he  is 
"  ^e^lrained  from  doing  so  by  express  en- 
••  gagement  wiih  the  occupants  of  the 
"  lands."  To  show  such  an  express  engage- 
ment, the  defendant  sets  up  a  sunnud  pur- 
porting to  be  more  than  40  years  old,  and 
to  have  been  granted  l>y  a  predecessor  of 
the  plaintiff's  zemindar.  On  the\)ther  hand, 
the  plainiiff  denies  the  existence,  of  such  a 
sunnud  altogether,  and  gives  some  evidence 
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to  show  that  it  is-  not  in  the  hand-writing  of 
any  one  who  would  have  been  likely  to 
have  drawn  it  up  or  engrossed  it  at  the  date 
which  it  bears.  The  Court  of  first  instance 
found  the  sunnud  to  be  a  fabrication.  The 
material  part  of  the  judgment  of  the'  Lower 
Appellate  Court  runs  as  follows : — 

*'The  sunnud,  which  the  plaintiff  asserts 
to  be  spurious,  bears  a  date  of  40  years 
and  upwards;  it  was  not  in  the  defend- 
ant's power  to  bring  witnesses  to  prove 
the  execution  of  the  sunnud  of  such  long 
standing;  but,  considering  the  very  long 
time  that  she  and  her  ancestors  have  been 
in  possession,  paying  rent  at  a  uniform 
rate,  it  may  be  presumed  that  the  sunnud 
is  a  genuine  one.  Had  it  not  been  so, 
long  ere  this  some  one  of  the  ijaradars 
of  the  mehal  would  have  challenged  de- 
fendant's rights  to  hold  the  land  at  the 
rent  she  has  paid  for  so  long.  This  they 
do  not  appear  to  have  done,  nor  have  any 
attempted  to  make  a  measurement  of  the 
land.  It  appears  to  me  that  the  present 
ijaradar  whose  lease  commenced  only  in 
1 271  has  instituted  this  suit  for  the  pur- 
pose of  cancelling  the  sunnud  in  question, 
and  assessing,  at  a  higher  rate,  land 
which  it  is  shown  has  been  held  for  up- 
wards of  20  years  at  a  uniform  rate.  I 
cannot  agree  with  the  Deputy  Collector 
in  the  decision  passed  by  him,  and,  there- 
fore, reverse  it,  and  decree  the  appeal  with 
costs." 
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We  cannot  gather  from  these  words  whe- 
ther the  Judge  considered  the  authenticity 
of  the  sunnud  to  have  been  established  or  not. 
Certainly  he  does  not  disclose  to  us  any 
evidence  which  would  be  sufficient  in  law 
to  support  an  affirmative  conclusion.  But, 
be  this  as  it  may,  we  have  carefully  consi- 
dered the  terms  of  the  alleged  «unnud,  and 
we  are  of  opinion  that  they  do  not  amount 
to  a  restraint  of  the  plaintiff's  right  of 
measurement  under  Act  VI.  of  1862  of  the 
Bengal  Legislature.  The  clause  relied 
upon  at  most  is  an  abandonment  to  the 
grantee  of  all  rights  of  measurement  as 
against  the  ryots  with  a  view  to  resumption 
of  lands  within  the  lalook,  and  does  not 
apply  to  a  measurement  of  the  talook 
itself  as  against  the  grantee.  No  other 
express  restraint  is  suggested.  Therefore, 
the  plaintiff  is  entitled  to  a  decree.  The 
decision  of  the  Lower  Appellate  Court  is 
wrong  in  lJ^%v,  and  must  be  reversed,  and  the 
decision  oj  the  first  Court  upheld  with  all 
costs. 


The  23rd  March  1866. 

Preseni : 

The  Hon'ble  W.  S.  Seton-Karr  and  Shum- 
bhoonath  Pundit,  Judges. 

m 

Suit  for  enhanced  rent— Plea  of  laltheraj  as  to 

portion  of  Umd. 

Case  No.  3344  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Jessore,  dated  the  31st 
August  186 ^y  affirming  a  decision  passed 
by  the  Deputy  Collector  0^  that  Distrid, 
dated  the  joth  January  186^. 

Beebee  Ashrufoonissa  and  another  (Defend- 

ants).  Appellants, 

versus 

Umung  Mohun  Deb  Roy  (Plaintiff), 
Respondent, 

Bahoos  Nil  Madhuh  Rose  and  Nil  Monet 
Sein  for  Appellants. 

Bahoos  Mohendrpnaih  Shome  and  Kadtr- 
nat/i  Chatterjee  for  Respondent 

Some  primd  facie  proof  of  an  ostenanble  fcnt-te 
holding,  and  not  a  bare  allegation  by  defendant  of  a 
rent-free  holding,  is  necessary  to  bar  a  plaint* 
iff  in  a  suit  for  enhanced  rent,  where  the  defeijdwJ 
admits  a  tenancy  for  one  part  of  the  claim,  \ffi- 
merely  alleges  a  rent-free  holding  for  the  other. 

It  is  urged  that  the  question  of  the  lakbe- 
raj  portion  of  the  land  should  have  been 
altogether  excluded  from  the  consideration  of 
the  Courts  in  this  case,  under  the  ruling  of 
the  Full  Bench  of  ist  of  June  1863,  page  513 
of  Marshall's  Reports.  But  we  think  the  cir- 
cumstances of  the  present  case  are  such  that 
the  ruling  in  question  does  not  fairly  apply. 
In  that  case,  it  was  found,  on  full  enquiry, 
that  some  1 1  beegahs  7  cottabs  were  held 
and  had  been  held  by  the  defendant  as  osten- 
sibly lakheraj,  and  the  Full  Bench  decided 
that  this  portion  of  the  claim  should  not  be 
decided  in  the  suit  then  appealed.  ] 

But  in  the  suit  before  us,  the  Judge  has 
found  that  there  is  nothing  whatever  to  con- 
nect any  rent-free  lands  with  the  documenis 
relied  on,  and  the  Judge  shows  that  this  plea 
was  never  thought  of  by  the  defendant  oil 
a  late  stage  of  this  protracted  litigation. 
The  case  seems  to  us  much  more  analogous  to 
that  decided  on  the  3rd  of  August  1865  by 
a  Divisional  Bench  (page  178,  Weekly  Re- 
porter, Volume  III.)  in  which  reference  was 
made,  as  in  the  present  appeal,  to  the 
above-incntioi^ed  Full  Bench  ruling,  and  m 
which  it  was  ruled  that  the  Full  Bench  de- 
cision was  not  ilk  point.  It  could  new 
have  been  the  intention  of  the  Full  Bench 
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that  a  bare  allegation  of  a  defendant,  of 
rent-free  holding,  was  to  bar  the  plaintiff. 
The  meaning  must  have  been  that  there 
should  become  primd  facie  proof  of  an  os- 
tensible rent-free  title  in  some  portion  of 
the  land  for  which  rent  was  sought. 
Were  this  not  so,  any  plaintiff  might  be  at 
once  barred,  or  might  lose  half  his  rents, 
because  a  defendant  who  admitted  tenancy  for 
one  part  of  the  claim  had  chosen  simply  to 
allege  a  rent-free  holding  for  the  other. 

In  any  view,  the  Judge  has,  affirming  the 
decision  of  the  Deputy  Collector,  found  that 
the  defendanU  have  not  shown  any  connec- 
tion between  the  lands  sued  for,  and  their 
mere  allegation  of  a  rent-free  holding  in 
certain  portions,  and  has  decreed  the  plaint- 
iff's claim. 

Wc  see  no  reason  for  reversal  or  alteration 
of  his  order,  and  wc  dismiss  this  appeal  with 
costs. 


The  23rd  March  1866. 

Present  : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo-. 
nath  Pundit,  Judges, 

Recnuttit  Witnesses  (how  proceeded  with). 

Case  No.  3134  of  1865  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  hy 
Mr.  H,  Richardson y  Officiating  Addi- 
iicmal  Judge  *of  Jessore,  ^ied  the  nth 
July   t86$^  affirming  a  decision   passed 


Collector  of  that  District,  dated  the  30th 
January  186^. 

Sreemutty  Saroda  Dossee  and  others  (Defend- 
ants), Appellants^ 

versus 

Rajah  Buroda  Kant  Roy  (Plaintiff),  Respond- 
ent. 

Bahoos  Doorga  Doss  Dutt  and   Tara 
Prosunno  Mookerjee  for  Appellants. 

Bahoo  Ubhoy  Churn  Bose  for  Respondent. 

Case  of  recusant  witnesses  who  were  ordered  to  be 
proceeded  with  under  Section  16S,  AA  VIII.  of  1859 
(by  attachment  and  sale  of  their  property),  and  to  be 
tried  by  the  Criminal  Authorities  under  the  Penal 
Code. 

Thb  special  appellant  pleads  that  the 
lands  for  the  rents  of  which  she  is  sued  in 
this  case  do  not  exist ;  that  she  has  failed 
to  obtain  possession  of  any  such  lands, 
though  she  had  sent  words  to  the  servants 
of  the  plaintiff  to  point  out  the  lands  ;  that  she 
had,  to  prove  this  allegation,  summoned 
several  amlahs  of  the  plaintiff  who  would 
not  appear,  and  the  ex-parte  decree  for  rents 
obtained  against  the  tenant  of  these  suppos- 
ed lands  who  had  by  gift  passed  over  to 
the  special  appellant  the  supposed  lands  of 
this  imaginary  jote  along  with  his  other 
properties,  does  not  show  that  the  said  do- 
nor had  possession  of  any  lands,  or  had  ever 
actually  paid  rents  for  the  lands  in  dispute. 

The  record  simply  shews  that  a  few  wit- 
nesses were  examined  by  the  plaintiff  re- 
garding the  alleged  possession  of  the  land^ 
in  dispute  by  the  special  appellant,  but  their 
depositions  do  not  clearly  show  any  such 
thing,  and  the  Lower  Courts  do  not  rely  upon 
this  evidence. 

We   further  find  that   several*  ax^r/a^   of 


hy  BQho9  Saba  Pershad.  Sandyal,  Depufy  J  the  plaintiff  were  summoned  on*  behalf  of 
JFoLV. 


3t 


Aa^. 


TEV  WVnCLT  mXVOETBft. 


Rulings.  [VA.  V. 


dit  special  appellant,  and  it  is  admitted  that 
their  property  was  attached. 

What  happened  afterwards  does  not  ap- 
pear, and  is  not  made  known  to  us  by  the 
pleaders  on  both  sides. 

We  are  not  satisfied  with  the  investiga- 
tion of  this  case,  and  direct  that  the  Lower 
Appellate  Court  should  proceed  under  Sec- 
tion i68  of  Act  VIII.  of  1859,  which  looks 
to  the  sak  of  the  property  of  the  recusant 
witnesses  19  ord^  to  realize  such  fine  as 
the  Court  may  have  under  that  Section 
imposied  itself.  Further,  if  no  order  has 
already  been  passed  under  the  law,  the  Court 
may  now  order  these  witnesses  to  be  tried 
by  the  Criminal  Authorities  as  provided  for 
in  the  Penal  Code. 

It  is  not  the  object  of  Aft  VIII.  of  1859 
that  witnesses  should,  as  they  have  done 
ip  this  case,  frustrate  the  action  of  the  Court 
to  cau;^^  attendance. 

The  plaintiff  should  be  called  to  prove  by 
more  direct  and  satisfactory  evidence  that  the 
qpiQcial  appellant  holds  the  lands  for  the  rents 
q{  which  ake  ia  sued  ia  this  case,  and,  if  ne- 
cessary, an  Ameen  should  be  sAt  to  enquire 
into  the  fact  of  the  alleged  possession  of  the 
speciijil  appellant 

The  Lower  Appellate  Court  should  assist 
the  special  appellant  in  her  attempts  to  find 
out  th^  truth  of  this  disputed  fact,  and  the 
^^9m  of  proving  this  is,  however,  first  to  be 
laid  on  the  plaintiff. 

We,  accordingly,  remand  the  case  for 
re-trial  with  the  above  remarks. 


The  27th  March  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  Shum- 
bhoonath  Pundit,  Judges. 

Wrongs  and  Remedies— Section  106,  Act  X. 

of  1859. 

Case  No.  3552  of  1865. 

Special  Appeal  from  a  deeision  paued  hy 
the  Judge  (/  Chitiagongy  daM  the  iph 
Augusl  i86$^  affirming  a  decision  passed 
by  the  Moonsiff  of  that  District^  dated  the 
yth  April  i86s^ 

Fukeer  Chand  Aych  (Plaintiff),  AppothsU, 

versus 

Rokeemunlssa  and  others  (Defenclant^), 

Respondents, 

Baboo  Gopal  Lall  Mitter  for  Appellant. 

Baboo  Romesh  Chunder  Miller  for 
Respondents. 


Any  man  aggrieved  is  entitled  to  some 
Thus,  a  person,  who  did  not  appear  as  third  party  in 
a  rent-suit,  is  not  debarred  from  all  remedy  under 
Section  106,  A<^  X.  of  1859,  if  he  has  been  realty 
wrong^. 

Both  the   Courts  are    wrong   in   simply 
applying  Section   106  of  Act  X.  el  1859. 

It  is  true  that  the  plaintiff  did  not  appear 

as  third  party  in  th^  rent-^ui^  bat  the  law 

nowhere  says  a  person  who  does  not  appear 

shall  not  have  a  remedy  if  he  is  wronged.    It 

is  a  general  rule  of  law  that  any  man  being 

aggrieved  shall  have  some  means  of  redress. 

The  case  Qust  be  remanded   ^>   die  first 

Court  to  be  tried  on  its  merits,,  whatever 

tkote  merits  may  be. 


uu&i 


M  X. 


TKS  WKBILY   EltORTSIt. 


RuUngu 


The  5th  April  1866. 

Present : 

Thd  Hon'ble  L.  S.*  Jackson  and' G.  Camp- 

bell,  Judges, 

Suit  for  arreara  of  rent  at  enhanced  rate— For- 
mer snit  to  contest  notice  of  enhancement — 
Limitation  (Section  32,  Act  X.  of  1859)— 
Rights  of  occupancy— Estoppel — Fairness  of 

rates  (when  to  be  raised). 

Cases  Nos.  2818  to  3820  of  1865  under  Act 

•    X.  of  1859. 

Special  Appeals  from  a  decision  passed  by 
'    the    Officiating   Judge    of  Dacca,    dated 
the  i$th  August  186^,  modifying  a  deci- 
sion passed   by   the   Deputy r  Collector  of 
Manickgunge^  dated  the  26th  April  186^, 

Paddo  Lochun  Bbadooree  (one  of  the  De- 
fendants), Appellant, 

versus 

Cbundernath  Roy  (Plaintiff)  and  others 
(Defendants),  Respondents. 

Baboas  Issur  Chunder  Chuckerbutty  and 
Poorno  Chunder  Mookerjee  for  Appellant. 

Baboo  Bungshee  Dhur  Sein  for  Respondents. 

llie  dismissal  of  a  former  sait  to  contest  a  notice  of 
enhancement  on  the  ground  of  protection  as  a  mokuru- 
teedar  holding  under  a  pottah,  is  a  sufficient  confirma- 
tion of  the  enhancement  to  take  the  present  suit  for 
arrears  off  rent  at  th«  enhanced  rate  out  of  the  opera- 
tion of  the  proviso  in  Section  32^  Act  X.  of  1^)59. 

Where  a  zemindar  has  dealt  with  the  defendant  as  a 
ryot  having  a  right  of  occupancv,  the  failure  of  the  ryot 
in  a  former  suit  to  establisn  a  higher  position  may  re- 
duce him  toj  but  cannot  deprive  him  of,  the  status  attri- 
buted to  him  by  the  zemindar. 

llie  ryot's  omission  to  object  in  the  former  suit  to  the 
fairness  of  the  rates  does  not  preclude  him  from  raising 
(he  objection  in  the  present  suit. 

In  these  cases  there  are  three  objections 
raised  by  the  special  appellant : — 

tst. — That  the  suit  as  to  part  of  the  ar- 
rears claimed  was  barred  by  limitation  un- 
der the  proviso  contained  in  the  latter  part 
of  Section  32,  Ad  X.  of  1859. 

2nd, — That  the  sufficiency  of  the  groimds 
of  enhancement  stated  in  the  notice,  and  in- 
cidentally the  fairness  of  the  rates  had  not 
been  enquired  into. 

jrrf.-^'hat,  m  the  case  No.  28x9,  the 
Judge  has  omitted  to  notice'and  adjudicate 
on  tbo  pUa  that  part  of  the  land  wat  the 
defendant's  debuttur. 


On  the  ^rst  of  these  points,  we  must  re- 
mark that  the  ryot,  special  appellant,  on 
being  served  with  notice,  came  into  Court, 
and  questioned  it  on  the  ground  that,  as  a 
mokurureedar  holding  under  a  poctafa,  he 
was  absolutely  protected,  and  on  no  other. 
His  suit  was  dismissed,  and  this,  we  think, 
was  a  sufficient  confirmation  of  the  enhance- 
ment to  take  the  case  out  of  the  operation  of 
the  proviso. 

On  the  second  point,  we  find  that  the 
Judge  considers  the  ryot,  by  setting  tip  hi 
the  former  suit  a  mokumiree  pottah  to  have 
disentitled  himself  from  claiming  the  benefits 
of  a  right  of  occupancy,  and  for  tht  re- 
spondent it  is  contended  before  us  that  the 
ryot,  by  his  plaint  in  the  former  suit  to  dis- 
pute the  notice,  has  abandoned  specific  ob- 
jections to  the  enhancement  itself  as  to  the 
rates  assessed.  It  was,  no  doubt,  held  by  a 
Division  Court  in  the  case  of  Gooroo  Doss, 
2,  Weekly  Reporter,  page  200,  that  a  ryot, 
who  had  set  up  a  false  mokurraree,  eould  Mt, 
on  the  failure  of  that  allegation,  be  allowed 
to  fall  back  on  his  rights  as  a  tenant  with  a 
right  of  occupancy.  But  if  we  entirely 
concurred  in  that  decision,  we  could  not 
apply  it  to  the  present  case^  as  the  pottah 
was  set  up,  not  in  the  proceedings  now  before 
us,  but  in  a  distinct  suit  brought  by  th»  vyoU 
In  the  present  case,  the  plaintiff,  temlil* 
dar,  has  dealt  with  the  defendant,  as  with 
a  ryot  having  a  right  of  occupancy,  and  tho 
failure  to  establish  a  higher  position  reduced 
the  ryot  to  the  status  which  the  2emindas 
attributes  to  him. 

And  as  to  the  respondent's  argumtnt, 
we  quite  admit,  and  would,  indeed,  iatist^ 
that  all  the  pleas  under  which  a  ryot  cw 
resist  a  notice  of  enhancement,  may  fitlyi 
and  ought  to  be  advanced  and  considered 
in  the  sui^  which,  under  Section  I4>  b^ 
brings  to  dispute  the  notice.  Bat  a  dih 
cision  of  this  Court,  Marshall,  page  185, 
recognizes  the  ryot's  right  to  raise  in  such  a 
suit  only  the  question  of  his  title  to  exemp* 
tion,  leaving  the  fairness  of  the  rates  tO 
be  tried,  as  here,  in  a  suit  for  arrears  oi 
rent  at  the  enhanced  rate.  The  matters 
comprised  in  this  plea  ought,  therefore, 
to  have  been  enquired  into  by  the  Lower 
Appellate  Court.  And  the  subject  of  the 
third  objection  >^hich  was  raised  in  the  Zf^ 
peal  to  the  Judge,  namely,  as  to  the  debut- 
tur, ought  also  to  have  been  enqohed  rttto. 

We,  therefore,  set  aside  the  Judgment  of 
the  Ztllah  Court,  and  remit  the  case  for  a 
new  trial  on  the  points  indicated.*    ^ 
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TEV  WVnCLT  mXVOETBE. 


dit  special  appellant,  and  it  is  admitted  that 
their  property  was  attached. 

What  happened  afterwards  does  not  ap- 
pear, and  is  not  made  known  to  us  by  the 
pleaders  on  both  sides. 

We  are  not  satisfied  with  the  investiga- 
tion of  this  case,  and  direct  that  the  Lower 
Appellate  Court  should  proceed  under  Sec- 
tion i68  of  Act  VIII.  of  1859,  which  looks 
to  the  sak  of  the  property  of  the  recusant 
witiie990S  19  order  to  realize  puch  fine  as 
the  Court  may  have  under  that  Section 
imposad  itself.  Further,  if  no  order  has 
already  been  passed  under  the  law,  the  Court 
may  now  order  these  witnesses  to  be  tried 
by  the  Criminal  Authorities  as  provided  for 
in  the  Penal  Code. 

It  is  not  the  object  of  Ad  VIII.  of  1859 
that  witnesses  should,  as  they  have  done 
ip  this  case,  frustrate  the  action  of  the  Court 
to  cau.i^e  attendance. 

The  plaintiff  should  be  called  to  prove  by 
more  direct  and  satisfactory  evidence  that  the 
q)iQCial  appellant  holds  the  lands  for  the  rents 
q{  which  ake  ia  sued  in  this  case,  and,  if  ne- 
cessary, an  Ameen  should  be  sAt  to  enquire 
into  the  fact  of  the  alleged  possession  of  the 
^eci^l  appellant 

The  Lower  Appellate  Court  should  assist 
the  special  appellant  in  her  attempts  to  find 
out  th^  truth  of  this  disputed  fact,  and  the 
4mus  of  proving  this  is,  however,  first  to  be 
laid  on  the  plaintiff. 

We,  accordingly,  remand  the  case  for 
re-trial  with  the  above  remarks. 


Ruhng$.  [VoLV. 

The  27th  March  1866. 
Present : 


The  Hon'ble  W.  S.  Seton-Karr  and  Shmn- 
bhoonath  Pundit,  Judges, 

Wron^  and  Reffledi^s— Section  106^  Act  X. 

of  1859. 

Case  No.  3552  of  1865. 

Special  Appeal  from  a  deasioM  pami  hi 
ike  Judg^  (/  ChiU<xgang,  dated  the  ijfi  ■ 
August  rS6jf  affirming  a  decision  passed  \ 
by  the  Moonsiff  of  that  District,  daUd  the 
yth  April  i86s. 

Fukeer  Chand  Aych  (Plaintiff),  App^llamiy 

versus 

Rokeemunissa  and  others  (Defendants). 

Respondents. 

Baboo  Gopal  Lall  Mitter  for  Af^ieiiam. 

Baboo  Romesh  Chunder  Mitier  for 
Respondents. 


Any  man  ag-pieved  ia  entitled  to  some 
Thus,  a  person,  who  did  not  appear  as  third  pat^  in 
a  rent-suit,  is  not  debarred  from  all  remedy  luder 
Section  106,  A61  X.  of  1S59,  if  he  has  been  reaOy 
wronged. 

Both  the  Courts  are    wrong  in  simply 
applying  Section   106  of  Act  X.  of  1S59- 

It  is  true  that  the  plaintiff  did  not  appear 

as  third  party  in  thi^  rent-sui||  but  the  law 

nowhere  says  a  person  who  does  not  appear 

shall  not  have  a  remedy  if  he  is  wronged.    It 

is  a  general  rule  of  law  that  any  man  being 

aggrieved  shall  have  some  means  <^  redress. 

The  case  tQust  be  renunded  to  the  first 

Court  to  be  tried  on  its  merits^  whatever 

those  merits  may  be. 


IJI6&} 


M  X. 


TIIS  WISUY   BltORTSIt. 


Jtub'ngs. 


The  5th  April  1866. 

Present  : 

The  Hon'ble  L,  S/ Jackson  and  G.  Camp* 

bell,  Judges, 

Suit  for  arreara  of  rent  at  cahanced  rate— For- 
mer soit  to  contest  notice  of  enhancement — 
Limitation  (Section  32,  Act  X.  of  1859)— 
Rig^hts  of  occupancy — Estoppel — Fairness  of 

rates  (when  to  be  raised). 

Cases  Nos.  2818  to  3820  of  1865  under  Act 

•    X.  of  1859. 

Special  Appeals  from  a  decision  passed  by 
the  Officiating  Judge  of  Dacca,  dated 
the  i$th  August  186^,  modifying  a  deci- 
sion fassed  by  the  Deputy-rCollector  of 
Manickgunge^  dated  the  26th  April  iS6j, 

Paddo  Lochun  Bhadopree  (one  of  the  De- 
fendants), Appellant, 

versus 

Chnndernath  Roy  (Plaintiff)  and  others 
(Defendants),  Respondents. 

BahQOs  Jssur  Chunder  Chuckerbutty  and 
pQorno  Chunder  Mookerjee  for  Appellant. 

Baboo  Bungshee  Dhur  Sein  for  Respondents. 

The  dismissal  of  a  former  suit  to  contest  a  notice  of 
enhancement  on  the  ground  of  protection  as  a  mokuni- 
teedftr  hokSing  under  a  pottah,  is  a  sufficient  confirma- 
tion of  the  enhancement  to  take  the  present  suit  for 
arreara  of  rent  at  the  enhanced  rate  oat  of  the  opera- 
tion of  the  proviso  in  Section  32,  Act  X.  of  1^59. 

Where  a  zemindar  has  dealt  with  the  defendant  as  a 
ryot  having  a  right  of  occupancv,  the  failure  of  the  ryot 
In  a  former  suit  to  establisn  a  higher  position  may  re^ 
duce  him  to,  but  cannot  deprive  him  of,  the  status  attri- 
buted to  him  by  the  zemindar. 

l*he  ryot's  omission  to  object  in  the  former  suit  to  the 
fairness  of  the  rates  does  not  preclude  him  from  raising 
(he  obiectmn  in  the  present  suit. 

In  these  cases  there  are  three  objections 
raised  by  the  special  appellant : — 

/!/. — ^That  the  suit  as  to  part  of  the  ar- 
rears claimed  was  barred  by  limitation  un« 
der  the  proviso  contained  in  the  latter  part 
of  Section  ^2,  A6t  X.  of  1859. 

^nd, — That  the  sufficiency  of  the  grounds 
of  enhancement  stated  in  the  notice,  and  in- 
cidentally the  fairness  of  the  rates  had  not 
been  enquired  into. 

jr^. — ^I'hat,  in  the  case  No.  28x9,  the 
Judge  has  omitted  to  notice^and  adjudicate 
on  tbo  plea  tbat  part  of  ^be  land  waa  the 
defendant's  debuttur.  .      . 


On  the  ^rst  of  these  points,  we  must  re- 
mark that  the  ryot,  special  appellant,  on 
being  served  with  notice,  came  into  Court, 
and  questioned  it  on  the  ground  that,  as  a 
mokurureedar  holding  under  a  pocmfa,  he 
was  absolutely  protected,  and  on  no  other. 
His  suit  was  dismissed,  and  this,  we  think, 
was  a  sufficient  confirmation  of  the  enhance- 
ment to  take  the  case  out  of  the  operation  of 
the  proviso. 

On  the  second  point,  we  find  that  the 
Judge  considers  the  ryot,  by  setting  up  hi 
the  former  suit  a  mokumiree  pottah  to  nave 
disentitled  himself  from  claiming  the  benefits 
of  a  right  of  occupancy,  and  for  the  re- 
spondent it  is  contended  before  us  that  the 
ryot,  by  his  plaint  in  the  former  suit  to  dis- 
pute the  notice,  has  abandoned  specific  ob- 
jections to  the  enhancement  itself  as  to  the 
rates  assessed.  It  was,  no  doubt,  held  by  a 
Division  Court  in  the  case  of  Gooroo  Doss, 
2,  Weekly  Reporter,  page  200,  that  a  ryot, 
who  had  set  up  a  false  mokurraree,  could  Mt, 
on  the  failure  of  that  allegation,  be  allowed 
to  fall  back  on  his  rights  as  a  tenant  with  a 
right  of  occupancy.  But  if  we  entirely 
concurred  in  that  decision,  we  could  not 
apply  it  to  the  present  case^  as  the  pottah 
was  set  up,  not  in  the  proceedings  now  before 
us,  but  in  a  distinct  suit  brought  by  th»  vyoi. 
In  the  present  case,  the  plaintiff,  temltt* 
dar,  has  dealt  with  the  defendant,  as  with 
a  ryot  having  a  right  of  occupancy,  and  the 
failure  to  establish  a  higher  position  reduced 
the  ryot  to  the  status  which  the  2emindas 
attributes  to  him. 

And  as  to  the  respondent's  argumtnt, 
we  quite  admit,  and  would,  indeed,  iBiist^ 
that  all  the  pleas  under  which  a  lyot  can 
resist  a  notice  of  enhancement,  may  fitlji 
and  ought  to  be  advanced  and  considered 
in  the  sui^  which,  under  Section  I4»  b^ 
brings  to  dispute  the  notice.  Bat  a  d»* 
cision  of  this  Court,  Marshall,  page  185, 
recognizes  the  ryot's  right  to  raise  in  such  a 
suit  only  the  question  of  his  tide  to  exemp« 
tion,  leaving  the  fairness  of  the  rates  to 
be  tried,  as  here,  in  a  suit  for  arrears  ot 
rent  at  the  enhanced  rate.  The  matters 
comprised  in  this  plea  onght,  therefore, 
to  have  been  enquired  into  by  the  Lower 
Appellate  Court.  And  the  suDiect  of  the 
third  objection  which  was  raised  in  the  zf* 
peal  to  the  Judge,  namely,  as  to  the  debut- 
tur, ought  also  to  have  been  enquired  hxto. 

We,  therefore,  set  aside  the  judgment  of 
the  Ztllah  Court,  and  remit  the  case  for  a 
new  trial  on  the  points  indicated.^   ^ 
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The  sih  April  1866. 

Presint : 

The  Hon'ble  L.  S.  Jackson  and  G.  Camp- 

bell,  Judges. 

Right  of  Suit  (by  Assignee). 

Case  No.  2863  of  1865  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  Mr, 
.     O.   Bright,    Officiating    Judge    of  East 
Burdwdn,  dated  the  gih  May  186^,  affirm- 
.    ing  a  decision  passed  by  the  Deputy  Cot- 
lector  of  that  District,  dated  the  6th  March 

i86s. 

Binode  Beharee  Mookerjee  (Plaintiff)> 

Appellant, 

versus 

Beer  Narain  Roy  and  others  (Defendants), 

Respondents, 

Baboos  Chunder  Madhub  Ghose  and  Banee 
NcUh  Bose  for  Appellant. 

No  one  for  Respondents. 

.  An  ex^arie  decree  for  rent  ag^ainst  A  was  sold  by  B 
to  C  Tiie  decree  havinij^  been  subsequently  set  aside 
on  A^s  application,  B  petitioned  the  Court  to  substitute 
C  for  himself  as  plaintiff,  but  the  Court  was  of  opinion 
that  B'  havings  sued  as  landlord,  and  the  relation  of 
landlord  and  tenant  not  subsisting  between  A  and  C, 
(he  suit  could  not  be  carried  on.  Held  on  appeal  that 
there  was  no  rule  of  law  prevailing^  in  Ben^l  which 
forbade  the  Assig^nee  from  carrying  on  the  suit. 

Wb  think  the  decision  of  the  Lower  Ap- 
pellate Court  is  erroneous.  The  Maharajah 
bad  at  first  obtained  an  ex-parte  decree  for 
rent,  and  sold  his  rights  thereunder  to  the 
special  appellant,  whom  he  moved  the  Court 
to  substitute  in  his  place  for  tlie  purposes 
of  execution. 

The  defendant  having  applied  to  the  Court 
to  set  aside  the  ex-par te  decree,  and  his  ap- 
plication having  been  granted,  the  Maha- 
rajah petitioned  again,  staling  that  he  had 
sold  to  the  special  appellant  his  right  to  the 
rent  for  that  year,  comprising  his  whole 
rights  of  suit  in  this  case,  and  the  Court 
was  again  prayed  to  substitute  the  special 
appellant  for  the  Maharajah,  the  original 
plaintiff. 

The  Judge  now  holds  that  the  Mahara- 
jah having  sued  in  his  capacity  of  landlord, 
and  the  relation  of  landlord  and  tenant  not 
subsisting   (between  the    special    appellant 


and  the  defendant,  the  suit  could  not  be 
carried  on. 

But  we  are  of  opinion  that  no  rule  of  law 
prevailing  in  Bengal  forbids  the  Assignee 
from  carrying  on  the  suit. 

We,  therefore,  must  reverse  thi  decision 
of  the  Lower  Appellate  Court,  and  remit 
the  case  to  be  adjudicated  on  its  merits. 


The  5th  April  1866. 

Present: 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Ejectment— Right  of  Suit  in  Civil  Cooit 

Case  No.  3549  of  1865. 

Special  Appeal  from  a  decision  passed  by  tkt 
Officiating  Additional  Principal  Suiier 
Ameen  of  East  Rurdwan,  dated  the  2glk 
August  186 J,  affirming  a  decision  passed 
by  the  Moonsiff  of  that  District,  dated  ih 
nth  January  186^, 

Tara  Chand  Dutt  (Plaintiff),  Appellant, 

versus 

Oafunissa  Bibee  and  others  (Defendants), 

Respondents, 

Baboo  Bhowanee  Churn  Dutt  for  Appellant. 

Moulvie  Syud  Murhumut  Hossein  for 
Respondents. 

A  plaintiff  ousted  by  the  real  defendant's  not  btrrei 
from' suing  in  the  Civil  Court  until  the  real  defendut 
and  the  zemindar  defendant  settle  any  dispute  betneea 
them  by  a  suit  under  A^  X.  of  1S59. 

This  case  is  remanded  to  be  tried  by  tiie 
Principal  Sudder  Ameen  on  the  merits,  as 
it  has  been  so  tried  by  the  Moonsiff.  The 
view  taken  of  the  scope  and  object  of  Act 
X.  of  1859  is  quite  wrong  in  law.  The 
plaintiff,  if  ousted  by  the  real  defendanti, 
mus:  have  a  remedy,  and  it  is  no  answer  to 
his  case  to  say  that,  until  the  real  defendant 
and  the  zemindar  defendant  settle  any  dls* 
pute  between  them  by  a  suit  under  Ad  X.  of 
1859,  the  plaintiff  must  be  out  of  Court 
Failmg  any  such  other  suit  between  llie 
parties  alluded  to,  the  plaintiff  would  be 
liierally  left  without  redress. ' 

Jlemand  to  Appellate  Court  for  trial  oa 
the  merits. 
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The  5th  April  1866. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  Shumbhoo- 
^    nath  Pundit,  Judges. 

PrMtmiptlon  of  uniform  payment  from  Perman* 
cnt  SetUement—Consoliaation  of  tenures— 
Plea  of  holdin^r  for  long  time— Period  of 
possession  by  Ryot's  vendor— Proof  of  Dakhi- 

Cases  Nos.^37  and  28  of  1866  under  Act 

X.  of  1859. 

Speeial  Appeals  from  a  decision  passed  by 
the  Judge  of  Beerbhoom,  dated  the  /  ith 
September  186^,  reversing  dedsions 
passed  by  the  Deputy  Collector  of  that 
District,  dated  respectively  the  i8th  .and 
26th  April  iS6j. 

Kaxee  Khoda  Newaz  (Pl^ntiffj,  Appellant, 

versus 

Nabo  Eishore  Raj  and  others  (Defendants), 

Respondents, 

Saboos  Juggodanund  Mookerjee  and 
Alohendro  Lai  Shome  for  Appellant. 

No  one  for  Respondents. 

The  consolidation  of  several  tenures  into  one  cannot 
deprive  a  ryot  of  the  benefit  of  the  presumption  under 
Section  4*  Act  X.  of  1859. 

A  plea  of  holding  at  a  uniform  rent  for  a  long  time, 
vnthout  stating  in  terms  the  existence  of  the  tenure  from 
the  time  of  the  Permanent  Settlement,  entitles  a  ryot  to 
^e  same  planum  ption. 

In  cases  of  saleable  tenures,  the  period  of  possession 
by  the  rjrot's  vendor  is  included  in  the  20  years  men- 
twaed  in  the  same  Section. 

When  the  payment  of  rent  is  not  a  matter  directly  in 
dispnte«  and  dalchilas  are  produced  by  the  ryot  to  show 
that  be  is  entitled  ti>  the  same  presumption,  and  are  not 
denied  by  the  landlord,  the  tenant  is  not  required  to 
ptt>ve  them,  but  admission  is  legally  presumed  from 
■o^-denial. 

In  these  two  cases.,  the  Lower  Appellate 
Court  has  found  that  the  fact  of  the  uni- 
form payment  for  upwards  of  20  years  is 
proved. 

The  plaintiff,  special  appellant,  argues  in 
both  the  cases  that  the  defendant  should 
not  obtain  any  benefit  of  the  pre^umption 
uoder  Section  4  of  Ad.  X.  of  1859,  because 
he  has  no^  pleaded  that  t]^e  tei^urcs  r.ow 
held  by  him  existed  at  the  time  of  the 
Decennial  Settlement;  that  the  time  of  the 
possession  of  a  portion  of  these  lands  by 


the  vendors  of  the  defendant  previous  to 
his  purchase  should  not  be  calculated  as 
part  of  the  period  of  20  years,  and  that 
the  dakhilahs  have  not  been  proved  by 
witnesses.  Moreover,  in  the  first  case,  it 
is  pleaded  by  the  special  appellant  that 
the  dakhilahs  do  not  show  any  uniform  pay- 
ment at  all,  and  in  the  other,  that  a  new 
pottah  being  taken  in  1261,  the  defendant 
cannot  plead  the  benefits  of  Section  4,  A£t  X. 
of  r859. 

With  reference  to  the  first  of  these  two 
last  pleas,  it  is  clear  that  the  Lower 
Appellate  Court  has  found  as  a  fact,  and 
we  convinced  ourselves  of  the  correct- 
ness of  the  finding  by  examining  the 
dakhilahs,  that  the  receipts  filed  suffi- 
ciently show  the  uniform  payment  required. 
Out  of  a  long  series  of  >ears,  there  are 
no  dakhilahs  for  one  year,  and  for  the  other 
years  we  see  that  they  show  a  uniform 
payment,  except  for  two  or  three  years 
for  which  all  the  dakhilahs  not  being 
produced,  the  rent  paid,  when  calculated  by 
the  dakhilahs  produced  for  these  years,  ap« 
pears  10  be  less  than  the  rent  paid  for  the 
years  preceding  or  following  these  few 
years.  The  rent,  however,  of  these  preced- 
ing and  following  years  is.  as  has  already 
been  noticed,  exactly  or  all  but  exactly  the 
same  as  it  is  for  oiher  years,  for  which  the 
entire  dakhilahs  are  produced. 

With  reference  to  the  second  of  the  last 
two  pleas,  it  is  clear  that  the  fact  of  the  de- 
fendants holding  one  of  the  tenures  at  a 
uniform  payment  from  the  lime  of  his  pre- 
decessor, is  proved  ;  and  it  is  found  that 
the  defendant  purchased,  and  so  added  to 
it  from  time  to  time,  saleable  tenures  held 
also  from  before  at  a  uniform  rent ;  further, 
that  defendant,  from  the  time  of  bis  pur- 
chases of  these  additional  tenures,  paid 
only  the  farmer  rents  for  them,  and  that 
the  jumma  agreed  to  be  paid,  when  in  1261 
all  the  tenures  were  formally  consolidated 
into  one  tenure,  corresponds  with  the  total 
of  the  rents  so  payable  before  by  the  de- 
fendant. Under  these  circumstances,  the 
consolidation  of  several  tenures  into  one 
can  in  no  way  deprive  the  defendant  of  the 
benefit  of  the  presumption  of  Section  4  of 
Act  X.  of  1859. 

As  to  the  other  pleas  of  the  special  ap- 
pellant taken  by  him  generally  in  both  the 
cases,  it  is  clear  that  the  defendant  had 
pleaded  the  existence  of  all  tenures  at  uni- 
form renis  of  continuous  long  standing, 
and  had  relied  upon  Section  4  ;  Jacts  which, 
in  several  cases,  have  been  held  to  be  suffi- 
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cient  to  entitle  a  ryot  to  the  benefit  of 
Section  4,  although  he  may  not  have  stated 
in  80  many  words  that  the  tenure  existed 
from  the  time  of  the  Decennial  Settlement. 
We  have  not  to  look  to  the  letter  of  a 
pleading,  but  to  the  substance,  and  to  the 
real  intention  of  the  party  putting  his  case. 

It  has  also  been  decided  by  this  Court 
that,  in  cases  of  saleable  tenures,  the  posses- 
sion by  the  vendor  of  the  ryot  in  possession 
when  the  suit  is  brought,  would  be  included 
in  the  calculation  of  the  20  years  required, 
because  it  is  but  one  and  the  same  tenure  con- 
tinued. 

-  Further,  it  has  been  decided  here  that, 
when  the  payment  of  rent  is  not  a  mat- 
ter directly  in  dispute,  and  dakhtlahs  are 
produced  by  the  ryot  to  show  that  he  is 
entitled  to  the  presumption  of  Section  4. 
and  these  receipts  are  not  denied  by  the 
landlord,  the  tenant  is  not  required  to  prove 
M/fft,  but,  by  the  non-denial,  admission  is 
legally  presumed. 

We,  accordingly,  see  no  reason  to  interfere, 
and  reject  both  the  special  appeals  without 
oosts,  as  nobody  appears  for  the  respondents. 


;The  6th  April  1866. 


Present : 


The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Ealuusctment^Affleen's  report— Proof  of  rates. 

Case  No.  3287  of  1865  under  Act  X.  of  1859, 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  West  Burdwan,  dated  the 
9$th  August  1 86 St  reversing^ a  decision 
passed  by  the  Collector  of  that  District, 
dated  the  24th  November  1664, 

Gudadhur  Banerjee  (Plaintiff),  Appellant, 

i^ersus 

Nund  La!  Biswas  and  others  (Defendants), 

Respondents, 

Baloos  Jugodanund  Atookerjee  and  Banee 
Madhub  Banerjee  for  Appellant. 

Baboo  Rajendurnath  Bose  for  Respondents. 

lu  a  suit  for  enhancement,  the  firat  Court  deputed  an 
•  .1*?*"  to  enquire  into  the  rates,  and  on  his  rep9(t  piva 


a  decree  to  the  plaintiff  ;  but  the  Lower  Appellate  Court 
disallowed  the  Ameen's  report  on  the  ground  that  by 
itself  it  was  not  good  evidence  of  neighlx>uring  ratt^ 
and  reversing  the  decision  of  the  6rst  Court,  dismintd 
the  suit  for  want  of  proof.^^HsLD,  on  special  appeal,^ 
the  Lower  Appellate  Court  should  have  attaabed  greater 
weight  to  the  Ameen's  report,  or  at  least  have  alloncd 
an  opportunity  to  the  plaintiff  to  adduce  bisproo{o{ 
rates. 

The  Lower  Appellate  Court  considers 
that  it  was  not  proper  for  the  Court  of  first 
instance  to  depute  an  Ameen  to  enquire  into 
the  rates,  and  not  to  notice  that  the  special 
appellant,  the  plaintiff,  upon  whom  lay  the 
onus  to  prove  the  rate  at  which  the  enhanced 
rates  were  to  be  decreed  to  him,  had 
not,  as  called  upon  to  establish  it,  given  anj 
proof  on  this  point.  It  further  disallows 
the  report  of  the  Ameen  on  this  point,  on  the 
ground  that  by  itself  it  is  .not  good  evideoce 
uf  neighbouring  rates.  On  these  groimds, 
the  Lower  Appellate  Court  has  reversed  the 
decision  of  the  Court  of  first  instance  in 
favor  of  the  special  appellant,  and  dismissed 
his  case  for  enhancement  against  the  defen- 
dant for  want  of  proof. 

We  fear  that  owing  to  defective  inves- 
tigation, justice  has  miscarried  in  this  case. 
The  Lower  Appellate  Court  should  have 
attached  greater  weight  to  the  report  of  the 
Ameen,  based  as  it  was  upon  evidence  uken 
upon  the  spot,  than  it  has  done  ;  and  if  it  con- 
sidered it  necessary  that  the  plaintiff  should 
have  filed  his  proof  of  rates  in  Court,  the 
Lower  Appellate  Court  should^  wub  refer- 
ence  to  the  proceedings  of  the  Court  of  first 
instance,  whose  order  for  deputing  an  Ameeo 
to  enquire  into  that  very  subject  of  rates 
may  reasonably  have  led  the  special  ap- 
pellant to  believe  that  evidence  on  thlt 
point  is  no  longer  required  from  biiB  in 
Court,  have  allowed  an  opportunity  to  the 
special  appellant  to  adduce  his  proof  either 
before  it  or  in  the  Court  of  first  instance. 

We  further  find  that  the  Court  of  firti 
instance  had  proceeded,  besides  the  report  of 
the  Ameen,  upon  another  evidence  of  Per- 
gunnah  rates  fixed  bv  a  public  officer  some 
years  ago;  and  as  the  present  rates  wotild 
not  ordinarily  be  lower  than  the  rates  so 
fixed  in  times  gone  by,  this  rate,  so  fixed, 
was  not  bad  evidence  to  proceed  upon  in  the 
absence  of  proof  of  higher  rates  furnished  by 
the  special  appellant. 

We  accordingly  remand  the  case  to  ths 
Lower  Appellate  Coturt  for  re-thal,  with  if* 
ference  to  the  above  reaurka. 
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The  Honjblc  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Jarisdictioii — Ejectment  (by  Zemindar  collusive- 
\^  throng^h  rjoi)— Right  of  occupancy  (in 
case  of  transfer  of  tenure  with  consent  of  Ze- 
mindar). 

Case  No.  3198  of  1865  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
An  Abercrombie,  Officiating  Judge  of  Dacca  y 
dated  the  22nd  August  186^,  affirming 
a  decision  passed  by  the  Deputy  Collector 
o/that  District,  datpd  the  2gth  April  iSSj. 

Huro  Chunder  Goho  and  another  (two  of  the 
Defendants),  Appellants, 

versus 

Mr.  A,  D.  Bonn,  Manager  of  the  estates  of 
Ihe  late  Luckhee  Debia  Chowdhra'in(Plaint- 
t£E)>  Respondent, 

Bmb^^  Oepai  Lai  Mitter  and  Chunder 
Madhuh  Ghose  Uyc  Appellants. 

JSaio&  Jugoimund  Mwkerjee  for  Re- 
spondent. 

M^beiiJLpaityln  possession  has  been  ejected  by  a  ryot 
on  the  strength  of  a  pottah  collusively^  {^ranted  by 
the  zemindar,  the  latter  is  the  real  ejector  within 
tbe  meaning  of  the  law,  and  is  alone  liable  ;  and 
the  case  is  cognizable  under  Act  X.  of  i2i59- 

Where  the  zemindar  consenta  to  the  transfer  of  a 
teaare  from  one  ryot  to  another,  the  possession  of 
both  must  be  considered,  to  be  continuous,  and  the  right 
of  occupancy  to  date  from  the  time  of  the  first  holder. 

This  was  a  suit  by  the  special  respondent 
(acting  as  guardian  to  a  minor  son  of  one 
Luckhee  Debia,  deceased),  on  behalf  of  the 
Court  of  Waids,  to  recover  possession  of  a 
certain  factory,  together  with  joie  lands  pur- 
chased by  Luckhee  Debia  from  Messrs.  Lamb 
aad  Forbes  m^izdj,  fi.  S.,  of  which  factory 
and  lands  the  ryot  defendant,  under  cover  of 
«  potlab  granted  to  tbeoi  by  the  aeoindar, 

Unui  1971  B.  S. 


The  defence  was  that  the  Revenue  Courts 
had  no  jurisdiction  to  try  the  suit,  and  that 
(he  zemindar's  pottah  gave  the  defendants  a 
good  title  to  the  land. 

Both  Lower  Courts  decreed  plaintiff's  case. 

It  is  now  urged  specially  on  behalf  of  the 
zemindar  before  us:  (i)  That  the  Collector 
had  no  jurisdiction;  (2)  That  the  Lower 
Court  was  wrong  in  absolving  the  ryot  de- 
fendants from  liability ;  and  (3)  That  no 
right  of  occupancy  accrued  to  the  special 
respondent,  Luckhee  Debia  hs^ving  purchased 
the  properly  in  1267  only. 

We  see  no  reason  to  interfere.  The  Lower 
Court  has  found  on  the  evidence  that  the 
real  author  of  the  ejectment  was  the  zemin- 
dar, and  that  the  grant  of  a  potiah  to  the 
ryot  defendants  was  a  mere  colorable  trans- 
action to  shift  the  responsibility  from  the 
zemindar's  shoulders.  Phis  view  of  the  case 
acquires  considerable  strength  from  the  fact 
that  it  is  the  zemindar  only  who  has  appealed 
to  thiis  Court.  The  ryots,  who  are  the  al- 
leged possessors  of  the  jotes  under  a  pottah, 
have  not  appeared  to  defend  their  rights. 
However  this  may  be,  we  are  quite  clear 
that  in  the  present  case,  where  the  party  in 
possession  has  been  ejected  by  a  ryot  oa  the 
strength  of  a  pottah  collusively  granted  by 
the  zemindar,  the  latter  is  the  real  ejector 
within  the  meaning  of  the  law,  and  that  the 
case  was  cognizable  under  Act  X.  of  1859. 

This  finding  disposes  of  the  2nd  ground  of 
appeal  also,  for,  as  the  Lower  Court  found 
that  the  ryots  were  only  the  nominal  ejectors, 
it  was  quite  right  to  absolve  them  from  lia- 
bility and  to  give  a  decree  against  the  real 
delinquent. 

With  regard  to  the  3rd  objection,  we  ob- 
serve that,  under  the  circumstances  of  this 
cose,  a  right  of  occupancy  must  be  held  to 
have  "accrued  to  the  special  respondent. 
The  Lower  Court  has  found  on  the  evidence 
that  the  zemindar  consented  to  the  transfers 
by  Lamb  and  Forbes,  and  had  taken  rent 
without  demur  from  the  ryot,  who  was  at 
different  times  in  possession  under  these 
transfers.  In  the  eye  of  the  law,  therefore, 
the  possession  would  be  considered  to  be  con- 
tinuous, and  the  right  of  occupancy  to  have 
been  long  since  acquired  and  to  date  from  the 
time  of  the  first  holder,  a  period  extending 
over  30  years. 

In  no  point  of  view,  therefore^  do  we 
think  that  the  application  can  Jbe  sustained, 
and  we,  accordingly,  dismiss  the  special 
appeal  with  costs.  * 
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The  6th  April  1806. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Camp- 
bell, Judges, 

Presumption  of  uniform  payment  from  Perma- 
nent Settlement— Possession  of  Pottah  dated 
XX67. 

Case  No.  2889  of  1865  under  Ad  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Additional  Judge  of  Jessore,  dated 
the  jist  July  i86j;,  modifying  a  decision 
passed  by  the  Deputy  Collector  of  that 
District,  dated  the  2jrd  February  iSdj. 

Huronath  Roy  and  others  (some  of  the 
Plaintiffs),  Appellants, 

versus 

Kumola  Kant  Chuckerbutty  and  others 

(Defendamts),  Radhanath  Roy  and  others 

(Objectors),  and  Kalee  Prosunno  Roy 

(PlaintiflF),  Respondents. 

Baboo  Obhoy  Churn  Bose  for  Appellants. 

Baboo  Onookool  Chunder  Mookerjee  for 
Respondents. 

There  is  nothinsr  in  tlic  fact  of  a  ryot  bein?  in  pos- 
session of  an  andent  pottah  dated  1 167,  which  he  found 
among  the  title-deeds  under  which  his  predecessor  ap- 
peared to  be  in  posses«ion,  and  of  the  genuineness  of 
which  he  could  probably  have  no  means  of  judging  to 

Srevent  him  from  claiming  the  benefit  of  Section  4,  Adt 
\.  of  1859. 

.There  arc  no  grounds  whatever  for  this 
appeal.  The  ryot  respondent  appears  to 
have  purchased  his  tenure  in  or  about  the 
year  1249,  and  amongst  the  title-deeds  under 
which  his  predecessor  appeared  to  be  in 
possession  was  an  ancient  pottah  dated  1 167, 
of  the  genuiness  of  which  he  could  pro-' 
bably  have  no  means  of  judging.  In 
answer  to  the  suit  for  enhancement,  the 
pottah  was  set  up  for  the  defence,  and  also 
the  fact  that  he  had  paid  a  uniform  rem 
from  the  time  of  his  purchase. 

We  think  there  is  nothing  in  the  fact  of 
the  respondents  being  in  possession  of  a  pot- 
tah of  this  nature  to  prevent  him  from  claim- 
ing  the  benefit  of  Section  4  of  Act  X.  of 
1859;  it  appears  to  us  to  be  the  very  case 
which  that  Aft  was  intended  to  protect. 

A  former  tlecision  of  this  Court,  dated  the 
7tb  of  January  1865,  is  cited.    But  that  case 


must  have  either  turned  upon  the  groond 
that  the  party  producing  the  potiah  was 
presumably  the  party  who  had  concocted  it, 
or  more  probably  still  on  the  ground  that 
the  pottah  was  dated  subsequent  to  the 
Decennial  Settlement,  and.  therefore,  the  n« 
in  selling  it  up  raised  a  presumption  which 
was  inconsistent  with  the  provisions  of  Ad 
X.  of  1859. 

In  endeavouring  to  ascertain  the  quantity 
of  land  held  by  the  rvot,  the  appellant  ap- 
pears to  have  trespassed  upon  the  lands  of 
some  adjoining  owners  who  5feem  to  have 
been  admitted  as  intcrvenors;  but  the^e 
intervenors  have  not  appeared  before  us,  and 
we  offer  no  opinion  as  to  their  rights. 

The  appeal  is  dismissed  with  costs  and 
interest  as  against  the  defendants,  respondenti 


The  7th  April  1866. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 

Snit  forwent— SecUon  77i  Act  X.  of  iSs^Af^ciL 

Case  No.  3206  of  1865  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  iy 
the  Judge  of  Patna,  dated  the  ist  Jwly 
186^,  affirming  a  decision  passed  by  the 
Deputy  Collector  of  that  District,  iaid 
the  J  1st  May  j86^. 

Syud  Jeshan  Hossein  (Plaintiff),  AppaUmt, 

versus 

Narain  Doss  and  others  (Defendants), 
Respondents. 

Mr.  R.  E.  Twidale  for  Appellant. 

Baboos  Mohendro  Lai  Shome  and  Sreenatk 

Banerjee  for  Respondents. 

Where  a  plaintiff  and  the  zemindar  claim  rtnt  fertto 
same  land  from  the  same  tenant,  the  esse  conies  wfe 
Section  77 f  Adl  X.  of  1859,  and  the  point  to  be  dwAyl 
IS  who  was  m  bond  fide  receipt  and  emoymcait  of  Iha 
rent  up  to  the  commencement  of  tj^  sent.  But,  iMc 
Deputy  Collector  wrongly  goes  into  and  decides  qoct- 
tions  of  title  which  do  not  arise  on  the  pleadMA  ite 
a ppeal  lies  to  the  judge.    If  the  Jih^  aboald  lefase  to 

Ilf*^^  ^*!^  * W*^''  ^^^  '•'•  plaim»  goes  to  the  C^rffector, 
the  Collector*  ioftei^d  oi  dtddm  that  -'-'   "  -^ ^ 
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ptoved  his  receipt  of  rent,  should  remand  the  casj 
to  his  Deputv  to  try  the  ri^ht  issue^  for  the  plaintiff  is 
legally  entitled  to  two  judicial  opinions  as  to  whether 
he  was  or  was  not  in  receipt  of  the  rent  up  to  the  com- 
loencenf^nt  of  his  suit. 

This  was  a  suit  under  A6t  X.  of  1859  for 
arrears  of  «rent  due  in  the  years  1269,  1270, 
and  1 27 1  B.  S.  The  plaintiff  claimed  as 
representative  by  purchase  of  the  rights  of 
one  Bbuttoo,  which  he  alleged  to  be  a 
3  dam  16  c.  share  of  the  entire  estate. 

The  defendant  (Narain  Doss)  replied  that 
Bhuttoo's  share  was  less  than  that  claimed, 
that  part  of  thjtt'land  was  not  held  by  him 
(defendant),  but  by  third  parlies,  Teeka  and 
Babooram,  and  that  for  the  rest  he  paid  rent 
to  an  ijaradar.  « 

The  Deputy  Collector,  before  whom  the 
suit  originally  came,  went  into  the  question 
regarding  the  amount  of  plaintiff's  share, 
and  decided  that  the  deed  of  sale  under 
liirhich  he  claimed  was  a  forgery.  He  refused 
to  take  up  the  case  under  Ad  X.  at  all. 

The  Judge  held  that  the  suit  came  pro- 
perly under  Section  j'j  of  Aft  X.  of  1859, 
and  should  have  been  heard  on  appeal  by 
the  Cdiector;  but,  as  no  question  of  title 
was  necessarily  involved,  he  declined  to 
hear  the  appeal  himself,  although  the  Deputy 
Collector  had  proceeded  on  that  ground  in 
disposing  of  the  case. 

It  appears  froih  the  record  that,  although 
the  ijaradar  himself  did  not  appear,  the 
zemindar  did,  and  admitted  that  he  received 
rent  immediately  from  the  defendant  through 
the  ijaradar.  The  suit  was,  therefore,  one 
in  which  two  parties,  viz.,  the  pfaintifF  and 
the  zemindar,  claimed  rent  for  the  same  land 
from  the  same  tenant,  and  came  under  Sec- 
tion  77  of  Ad  X.  of  1859.  The  point  to  be 
decided  was,  who  up  to  the  time  of  the  com- 
mencement of  the  suit  was  in  bond  fide 
receipt  and  enjoyment  of  that  rent.  And 
we  think  that  the  Deputy  Collector  was 
wrong  in  going  into  and  deciding  questions 
of  title  which  did  not  arise  on  the  pleadings. 

But,  having  so  decided  them,  the  Judge 
ought  to  have  taken  up  the  case  on  appeal. 
It  has  been  ruled  by  a  Division  Bench  of 
this  Court,  Punchanun  Koor  and  others, 
appellants,  3  Weekly  Reporter,  page  154, 
that,  where  a  Deputy  Collector,  in  trying  a 
claim  under  Section  jj  in  a  suit  for  rent  un- 
der 100  rupees,  goes  beyond  the  scope  of  the 
law,  and,  instead  of  merely  deciding  who  is 
in  the  bond  fidt  receipt  of  rent,  goes  into 
questions  of  title,  and  decides  the  right  to 
receive  such  rent,  the  appeal  lies  to  the 
Judge,  and  not  to  the  CoUectori  and  the 
Judge,  instead  of  remanding  the   case  for 

VoLV. 


trial  on  the  right  issue,  is  bound,  imder  Sec- 
tion 353,  Ad  VIII.  of  1859,  to  determine  the 
case  finally  if  the  evidence  enable  him  to  do 
so. 

Therefore,  both  the  Judge  and  the  Deputy 
Collector  were  wrong. 

It  appears  further  from  the  record  that, 
after  being  refused  a  hearing  by  the  Judge, 
the  plaintiff  did  go  to  the  Collector,  who 
decided  that  he  (plaintiff)  had  not  proved 
his  receipt  of  rent.  This  decision  was* 
however,  irregular^  as  the  order  appealed 
against  proceeded  on  an  entirely  different 
matter.  The  Collector  ought  to  have  re- 
manded the  case  to  his  Deputy,  and  have 
directed  him  to  try  the  right  issue,  for  the 
plaintiff  had  by  law  the  right  to  two  judi- 
cial opinions  on  the  question  as  to  whether 
he  was  or  was  not  in  receipt  of  the  rent 
up  to  the  commencement  of  his  suit. 

As  all  the  orders  passed  in  this  suit  have 
been  irregular,  we  must  remand  it  for  re- 
trial to  tl^  Court  of  first  instance,  the  pro- 
per issue  being,  of  course,  whether  plaintiff 
can  prove,  either  by  himself  or  through  his 
vendor,  his  receipt  and  enjoyment  oi  the 
rent.  Should  either  of  the  panies  be  dis- 
satisfied with  the  Deputy  Collector's  order, 
the  appeal  will  lie,  not  to  the  Judge,  but  to 
the  Collector. 

The  Full  Bench  decision  of  the  26th 
May  1865  (Syud  Hameedoodeen,  appellant, 
3  Weekly  Reporter  21),  quoted  by  the  Judge, 
does  not  apply  to  this  case,  inasmuch  as  the 
Deputy  Collector  did  not  confine  his  atten- 
tion (as  shown  above)  to  the  actual  receipt, 
but  went  into  the  question  of  the  right  of 
receipt,  and  the  Full  Bench  decision  refers 
to  the  first  case  only. 

Costs  will  follow  the  result. 


The  7th  April  1866. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges* 

Enhancement — Rule  of  proportion« 

Case  No.  2252  of  1865  under  Ad  X.  of  1859. 

Special  Appeal  from  a  decision  passed  b^ 
the  Judge  of  the  24'Pergunnahs,  dated 
the  i6lh  May  186^.  offirmiug  a  decision, 
passed  by  the  Deputy  Collector  of  that 
District,  dated  the  gth  January  186 s* 
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Azi^m  MuUick  (one  of  ihe  Defendants), 

Appellant, 

versus 

Gunga  Dhur  Banerjee  (Plainiiff), 
Respondeni, 

Baboo  Romanaih  Bose  for  Appellant. 

Baboos  Unnoda  Pershad  Banerjee  and  Hem 
Chunder  Banerjee  for  Respondents. 

In  a  suit  for  a  kubooleut  at  enhanced  rents,  if  the 
rents  of  the  adjacent  lands  have  already  been  adjusted 
and  enhanced-,  the  enhancement  of  the  defendant's  hold- 
ing"  will  depend  on  the  rates  paid  by  those  adjacent 
lands  supposinjr  them  to  be  of  the  same  kind,  and  not  on 
any  doctnne  of  proportion  which  will  only  apply  where 
no  adjustment  has  taken  place. 

This  was  a  suit  for  a  kubooleut  at  en- 
hanced rents.  The  defence  was  that  the 
land  was  held  at  an  uniform  rate  of  rent 
from  before  the  Permanent  Settlement,  and 
was  not  liable  to  enhancement. 

The  Deputy  Collector  decreed  the  plaint- 
rff's  suit,  and  fixed  the  rates  of  rent  after 
inquiry  into  those  paid  for  adjacent  lands. 
But  this  enquiry  did  not  satisfy  the  Judge, 
and  the  case  was  remanded  in  appeal  on  the 
tenant  objecting  to  the  principle  on  whiclf 
the  rates  had  been  fixed. 

The  Deputy  Collector  made  the  further 
enquiry  orcered,  dnd  again  fixed  the  rates  as 
before,  and  the  Judge  has  confirmed  his 
order. 

It  is  now  urged  in  special  appeal — 

(i)  That  the  Judge  has  taken  no  notice 
of  the  plea  of  a  20  years'  payment  of  unvarj'- 
ing  rates  of  rent  before  the  institution  of  the 
suit;  and 

(2)  That,  in  settling  the  rate  of  rent, 
the  decision  of  the  Full  Bench  of  this  Court 
in  the  case  of  Thakooranee  Dossee,  June 
1865,  should  have  been  followed. 

With  regard  to  the  first  objection,  we 
observe  that  the  point  was  not  taken  by  the 
special  appellant  in  his  original  appeal  to 
the  Judge.  He  came  up  on  the  question  of 
rates  only,  and  urged  that  the  Deputy  Collec- 
tor had  no  right  to  alter  a  Collector's  jumma- 
bundee,  and  that  th^  report  as  to  the  rate 
was  not  evidence  against  him.  He  altogether 
gave  up  his  claim  to  have  held  either  directly 
from  before  the  Perpetual  Settlement,  or 
to  receive  the  benefit  of  that  presumption 
from  having  paid  an  unvarying  rate  of  rent 
for  upwards  of  20  years.  It  is  contended, 
Indeed,  that  the  mention  of  the  jumma- 
bundee,  whifch  was  only  a  counterpart  of 
the  ancient  crates,  shows  that    special    apr 


pellant  took  up  the  objection ;  but  we  find 
from  the  Judge's,  decision  that  the  only 
point  raised  in  connection  with  the  jam- 
mabundee  was  that  the  landlord  had  no  power 
to  raise  rates  fixed  by  the  Collector.  There 
was  no  mention  made  of  long  paynent  at  an 
unvarying  rate,  or  any  plea  of  non-liabilitj 
to  enhanced  rates  raised  upon  it. 

With  regard  to  the  rates  fixed,  we  observe, 
in  the  first  place,  that  the  Judge's  deci- 
sion was  passed  before  the  Full  Bench 
judgment  in  the  case  of  Thakooranee  Dossee 
was  published ;  but,  even  were  the  case 
otherwise,  it  is  clear  that  the  ruling  laid 
down  in  that  judgment  cannot  apply  to  the 
present  case.  -  Here  we  have  it  in  evidence 
that  the  rents  of  the  adjacent  lands  had  al- 
ready been  adjusted  and  enhanced,  so  that  the 
enhancement  of  the  special  appellant's  hold* 
ing  would  depend  on  the  rates  paid  by  those 
adjacent  lands,  supposing  them  to  be  of  the 
same  kind,  and  not  on  any  doctrine  of  pro- 
portion, which  would  only  apply  to  lands 
where  enhancement  was  originally  sought, 
and  where  there  existed  no  data  in  adjacent 
lands  for  determining  the  proper  rate  of 
rent — in  short,  where  no  adjustment  had 
taken  place. 

In  no  point  of  view,  therefore,  do  we  sec 
ground  for  special  appeal  in  this  case,  and 
we  therefore  reject  the  application  with 
costs.  The  same  order  governs  special 
appeal  No.  2253. 


.The  loth  April  1866. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges, 

Rents  ef  Ijara—Liability  of  purchaser  placed  ia 

possession. 

Case  No.  396  of  1865  under  Aft  X.  of  1859. 

Regular  Appeal  from  a  decision  paued  iy 
the    Assistant     Collector    of  Komerc&lfyt 
dated  the  jist  October  186^. 
Rajah  Indoo  Bhoosun  Deb  Roy  (Plaintiff), 

Appellant, 

versus 

Chunder  Coomar  Roy  (Defendant), 
Respondent. 

Baboos  Unnoda  Pershad  Banerjee  and 
Dwarkanath  Mitter  for  Appellant. 

Baboo  Sreenath  Dass  for.Respondent 

Suit  laiti  at  Rs.  19,783-11-4!. 

The  purchaser  of  an  ijara  who  has  been  formaOj  put 
into   possession  after  a  contest  in  the  most  regular 
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manner,  whether  he  collects  rents  from  the  ryots  or 
Dot»  is  liable  to  the  zemindar  for  the  rents  of  the  ijara. 

The  facts  out  of  which  this  case  arises 
are  briefly  these :— The  plaintiff  is  zemindar 
of  a  share  in  Pergunnah  Nasruthshahee, 
within  whi«h  Messrs.  Wiilis  and  Earle  had 
the  concern  of  Belnaberia  and  an  ijara  of 
certain  moazahs.  Messrs.  Willis  and  Earle 
failed,  and  the  defendant  purchased  the  said 
concern  and  the  ijara.  The  plaintiff  now 
saes  the  defendant  for  the  rents  of  the  said 
ijara  for  certain  periods  of  the  years  1270 
and  1 271,  as  hsgring  purchased  the  same,  and 
as  having  been  formally  placed  in  possession 
ci  his  purchase. 

The  Deputy  Collector  has  dismissed  the 
suit  entirely,  holding  that  the  defendant  is 
not  shown  to  have  collected  the  rents  from 
the  ryots,  although  he  gave  a  receipt  for 
possession,  and  that  he  was  not  really  and 
practically  in  possession  during  any  portion 
of  1270  or  1271. 

We  have  heard  both  parties  fully,  and  we 
are  qnite  clear  that  the  plaintiff  is.  entitled 
to  a  decree  of  some  kind.  The  defendant, 
after  his  purchase,  obtained  possession  from 
the  <Jollcctor  in  Aswin  1270,  and  lost  the 
same  again*  by  a  counter  order  from  the 
Collector  in  Jyestho  1271,  or  May  1864.  The 
plaintiff  by  that  order  was  re-placed  in  pos- 
session, but  lost  the  same  again  in  conse- 
quence of  an  order  from  the  Judge  of  the 
28th  of  August  1864,  corresponding  with 
Bhadio  1 271,  after  which  the  defendant 
continued  in  possession  until  the  end  of  the 
Bengali  year. 

The  question  before  us  simply  is,  whether 
the  defendant  was  in  possession  of  the  lease, 
in  law,  or  in  fact,  for  the  two  periods  above 
mentioned  of  the  years  1270  and  1271. 

We  have  read  the  evidence  which  led  the 
Deputy  Collector  to  the  conclusion  that  the 
defendant  never  was  in  possession,  and  never 
collected  any  rents,  but  we  come  thereon  to 
an  entirely  different  conclusion.  Independ- 
ently of  the  evidence  of  the  plaintiff's 
witnesses  to  collections  made  on  the  part  of 
the  defendant,  the  evidence  of  Chunder 
Koomar  Mojoomdar,  a  witness  of  the  de- 
fendant, and  a  ryot  on  the  ijara,  clearly 
shows  that  the  rent  due  from  him  to  the 
defendant  was  treated  as  a  set-off  for  the 
rent  of  other  lands  which  he  had  to  receive. 

We,  moreover,  think  it  eictremely  impro- 
bable that  a  per^n  possessed  of  the  know- 
ledge, power  of  management^  influence,  and 
resources  of  the  defendant,  would  neglect  to 
collect  rents  from  a  property  of  which  he 
had  been  put  formally  in  possession  by  the 


Revenue    or    Judicial    Authorities,    after   a 
contest,  in  the  most  regular  manner. 

Against  the  above  evidence,  which  leads  to 
inferences  in  favor  of  the  plaintiff,  we  cannot 
set  any  ineffective  attempts  to  gain  rents 
shown  by  cases  instituted  on  the  part  of  the 
plaintiff,  but  very  soon  struck  off.  And  we 
observe  that  the  plaintiff  has  deducted  from 
his  claim  the  rents  which  he  was  enabled  to 
collect  for  the  period  of  his  temporary  pos- 
session. 

But  we  are  prepared  to  go  further,  and  to 
say  that,  in  law,  the  defendant  was  in  pos- 
session, was  bound  to  collect,  and  had  ample 
means  for  collecting,  and  that  the  plaintiff 
is  not  to  suffer  by  any  neglect  on  the  de- 
fendant's part,  even  if  we  could  be  persuaded 
that  he  had  never  received  any  portion  of 
the  rents.  Even  without  the  evidence,  we 
should  be  disposed  to  hold  the  defendant 
legally  accountable  to  the  plaintiff,  under 
the  circumstances  of  his  purchase  and  his 
two  successful  applications  for  possession. 
The  reasoning  of  the  Deputy  Collector  on 
this  part  of  the  subject  is  based  on  a  mis- 
apprehension of  the  rights  and  liabilities  of 
the  parties. 

Under  these  circumstances,  then,  we  give 
the  plaintiff  a  decree  for  f^nts  at  the  rate 
claimed  by  him,  after  bis  own  deductions  for 
the  precise  period  extending  from  the  i8th 
of  Aswin  1270  to  the  end  of  Bysack  1271, 
and  for  the  period  extending  from  the  15th 
of  Aswin  1 27 1  to  the  end  of  Choitro  in  the 
same  year.  Interest  is  also  decreed  on  the 
principal  to  be  calculated  as  above.  The 
claim  for  3,936  rupees,  as  damages  under 
Ad  VI.  of  1862,  Bengal  Council,  is  not 
pressed,  and  is  not  given. 

Costs  to  the  plaintiff  in  proportion  in  both 
the  Courts. 


The  loth  April  1866. 
Present  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

yudges. 

Suit  for  kabooleut  at  enhanced  rents— Plea  of 
exemption — Issoes  for  trial— Decree  (to  plaint* 
iff). 

Case  No.  3382  of  1865  under  A6t  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  the  Twenty-four  Pergunnahs, 
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under  Act  X.  of  1859,  these  pottahs  have 
been  pronounced  to  be  genuine,  and  that, 
therefore,  Section  2,  Act  VIII.  of  1859,  and 
the  doctrine  of  res  adjudtcata,  apply ;  second- 
ly, that  the  Lower  Court  has  overlooked  the 
receipts  of  rent  filed  by  the  special  ap- 
pellant 

We  entertain  grave  doubts  whether  the 
dictum  of  a  Revenue  Court  under  the  provi- 
sions of  Act  X.  with  reference  to  the  bona 
fides  or  otherwise  of  a  potiah  is  in  any  way 
binding  upon  the  Civil  Court  in  a  suit  in 
which  the  bona  fides  of  the  pottah  is  put 
in  issue.  But  in  this  case  it  is  unnecessary 
for  us  to  pronounce  any  opinion  on  that  ques- 
tion, inasmuch  as  the  decision  of  the  Revenue 
Authorities  shows  that  the  bona  fides  of  the 
pottah  was  not  distinctly  put  in  issue.  The 
doctrine  of  res  adjudicata  is,  therefore,  wholly 
inapplicable. 

We  cannot  say  that  the  Lower  Court  did 
not  consider  the  receipts  filed  by  the  special 
appellant.  It  is  to  be  presumed  that  it  did 
do  so,  inasmuch  as  the  judgment  is  passed 
after  review  of  the  whole  of  the  evidence,  oral 
and  documentary. 

No  point  of  law  arising,  we  must  dismiss 
this  appeal  with  costs  and  interest. 


The  nth  April  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 


tract  as  alleged,  the  Court,  instead  of  dedding^  that  lie 
X:annot  recover  arrears  on  that  contract,  ooeht  to  fiod 
how  much  is  due  from  defendant  to  plaintiff  either  for 
rent  or  interest  and  in  respect  of  what  premises. 

The  Collector  appears  to  have  decided 
this  case  upon  the  ground  of  a  variance 
between  the  allegation  in  the  plaiift  and  the 
proof.  He  says :  "  The  plaintiff  having  failed 
"  to  prove  the  contract  as  alleged,  he  can- 
"  not  recover  arrears  on  that  contract" 
We  think  that  the  Collector  ought  not  to 
have  determined  the  case  merely  upon  the 
ground  of  variance,  but  that  he  onght  to 
have  found  how  much  was  due  from  the 
defendant  to  the  plaintiff,  and  also  in  re- 
spect of  what  premises,  whether  for  the  21 
mouzahs  or  the  24  mouzahs,  or  for  \xm 
many.  If,  as  appears  from  the  judgment, 
he  was  satisfied  that  the  contract  incladed 
the  24  mouzahs,  then  he  ought  to  have  foand 
what  rent,  if  any,  was  due  for  those  24 
mouzahs. 

The  case  must  go  back  to  the  CoUedor 
to  try  what  amount  is  due  from  the  defend- 
ant to  the  plaintiff  either  for  reqt  or  interest, 
and  in  respect  of  what  premises. 

We  are  informed  that,  since  this  decisioD 
of  the  Collector,  there  have  been  two  de- 
cisions of  the  Civil  Court.  Whether  the 
Collector  is  conclusively  bound  by  those 
decisions,  we  do  not  at  present  determine, 
as  our  opinion  will  be  extra-judicial. 


Dismissal  of  suit  (Variance  between  allegation 
in  plaint  and  proof  no  gronnd  for)— Proce- 
dure. 

Case  No.  286  of  1865  under  Act  X.  of  1859. 

Regular  Appeal  from  a  decision  passed  by  the 
Collector  of  Chumparun,  dat^  the  i8th 
July  1865. 

Maharajah  Rajendur  Kishore  Sing  (Plaintiff), 

Appellant, 

versus 

Karummun  Sing  and  others  (Defendants), 

Respondents, 

Baboos  Onoocool  Chunder  Mookerfee  and 
Cally  Prosonno  Dutt  and  Moooshee  Ameer 
Ali  for  Appellant. 

Mr,  R,   T,  Allan  and  Baboo  Dwarkanath 
Mitter  for  Respondents. 

A  Court  oufirht  not  to  decide  a  case  merely  upon  the 
ground  of  vailance  between  the  allecration  in  the  plaint 
and  the  proof.    Thus,  if  a  plaintiff  tails  to  prove  a  con- 


The  13th  April  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Scton- 

Karr,  Judges. 

Rent— Kubooleut— Prima     fade     rent-ftee 

holding. 

Case  No.  78  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  if 
the  Judge  of  Patna,  dated  the  i^tk  Di- 
cember  186^,  reversing  a  decision  pastiihf 
the  Deputy  Collector  of  that  District,  iatti 
the  jrd  August  186 j. 

Nund  Kishore  Lai  and  others  (Defendants], 

Appellants. 

versus 

Kureem  Buksh  Khan  and  others  (Plaintiffs), 

Respondents. 

Baboos  Bama  Churn  Banerfee  and  Vpf^^ 
hash  Chunder  Ijfookerjee  for 'Appellants. 

Mr,  R,  E,  Twidale  for  Respondents. 

When  there  is  a  primd  facie  rent-free  hoUhi|'i  « 
must  be  set  aside  in  some  other  suit  befbic  rent  or  a 
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kubooleut  can  be  obtained  under  the  provisions  of  Act  X. 
of  1859. 

The  Judge  is  clearly  wrong.  This  was  a 
suit  for  a  kabooleut  under  Clause  i,  Section 
23,  Act  X.  of  1859.  The  defendant  has  never 
held  the  position  of  a  tenant  of  the  plaintiff, 
but  has  for  a  long  period  held  the  land  rent- 
free.  There  being  a  primd  facU  rent-free 
holding,  it  must  be  set  aside  in  some  other 
suit  before  rent  or  a  kubooleut  can  be 
obtained  (Weekly  Reporter,  Volume  I.,  pages 
15  and  16,  Mahomed  Myanabool  Huk, 
Plaintiff,  Appellant,  versus  Mahomed  Syud 
Khan,  Defendant,  Respondent,  Trevor  and 
Campbell,  J  J.,  loth  August  1864).  The 
present  suit  not  being  cognizable  under  Act 
X.  of  1859,  the  appeal  must  be  decreed,  and 
the  decision  of  the  Judge  reversed  with  costs 
bearing  interest. 


The  13th  April  1866. 

Present : 

The  Hon'ble  H.  V.  Bay  ley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Time  for  commencing  suit  against  agent  for 
fraadulent  accounts. 

Case  No.  3229  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  >  passed  by 
the  Judge  of  Dacca j  dated  the  22nd 
August  186^,  affirming  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
daied  the  2pth  April  186^. 

HuieeMohunGoohooand  others  (Plaintiffs), 

Appellants, 

versus 

Anund  Chunder  Mookerjee  (Defendant), 

Respondent. 

Bahoos  Otool  Chunder  Mookerjee  and  Chun- 
der Madhub  Ghose  for  Appellants. 

Bahoos  Kalee  Mohun  Doss,  Nilmonee  Sein, 
and  Kishen  Dj^al  Roy  for  Respondents. 

Mode  of  computing  the  time  for  commencing:  a  suit 
OB  the  ground  of  fraud  in  the  accounts  of  an  agent 
mder  Section  ^,  Act  X.  of  1859. 


Section  33  of  Act  X.  of  1859  does 
not  provide  that  an  action,  on  the  ground  of 
fraud  in  the  accounts  of  an  Agent,  should  be 

« 

brought  within  a  jrear  of  the  time  when  the 
accounts  may  be  offered  or  produced  or 
might  have  been  taken  over  by  the  plaintiff, 
or  within  a  year  from  any  time  at  which, 
with  proper  diligence,  it  might  be  supposed 
that  the  plaintiff  might  have  discovered  the 
fraud  complained  of;  but  the  law  prescribes 
within  a  year  from  the  time  that  the  fraud 
comes  to  the  knowledge  of  the  plaintiff. 

We,  therefore,  remand  the  case  to  the 
Lower  Appellate  Court  to  proceed  to  try  the 
case  with  reference  to  the  above  remarks. 


The  17th  April  1866. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  F.  A. 
Glover,  Judges. 

Putnee  Talook  (Purchaser  of— under  RegoJa- 
tionVIIL,  z8z9)~Right  of  Occupancy — Eject- 
ment— ^Waivor. 

Case  No.  3375  of  1865, 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  2^'Pergunnahs,  dated  the 
2gth  July  186^,  reversing  a  decision 
passed  by  the  Principal  Sudder  Ameen 
of  that  District,  dated  the  2Jth  February 
186s. 

Woomanath  Roy  Chowdhry  (Defendant), 

•  Appellant, 

versus 

Roghoonath  Mittpr  (Plaintiff),  Respondent. 

Baboos  Kishen  Kishore  Ghose  and  Jugoda^ 
nund  Mookerjee  for  Appellant. 
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Bahoos  Sreenath  Doss  and  Oopendur 
Chunder  Bose  for  Respondent. 

The  holder  of  a  ryotee  jote  Is  protected  by  Section  6, 
Att  X.  of  I S59,  and  has  a  clear  rigfht  of  occupancy  against 
the  purchaser  of  a  putnee  talook  15  years  after  his 
purchase* 

Fifteen  years*  receipt  of  rent  by  the  purchaser  of  a 
putnee  talook  sold  for  arrears  of  rent  under  Regulation 
VIII.,  18 19,  held  to  be  a  waivor  on  his  part  of  his  right 
to  evict  the  tenant  under  Clause  2,  Section  1 1  of  that 
Regulation. 

The  defendant  is  the  purchaser  of  a 
putnee  talook  brought  to  sale  under  the  pro- 
visions of  Regulation  VIIL  of  1819,  and  the 
plaintiff  is  an  inferior  holder  whose  jote 
or  tenure  in  its  entire  terms  has  been  de- 
clared not  to  be  valid  as  against  the  right 
'  »*     u  II*  D       ^         of     the      auction-pur- 

Marshall  s  Report  43.        1  ,  j      •  •  c 

chaser  by  a  decision  of 
this  Court,  dated  30th  July  1862.  After 
the  passing  of  this  decree,  the  defendant  in 
the  present  suit  applied  to  the  Collector 
under  Section  25  of  Act  X.  of  1859  ^^ 
order  to  eject  the  plain titf.  This  was  granted 
on  the  ground  that  the  plaintiff  before  us 
had  not  a  right  of  occupancy  as  against  the 
putnee  talookdar,  and  the  tenant  now  sues 
for  possession  of  the  jote  or  tenure,  he  not 
being  liable  to  eviction  from  it,  but  only  to 
an  enhancement  of  the  rent  on  it. 

The  Lower  Appellate  Court  found  that 
the  holding  of  the  plaintiff  was  a  ryotee 
holding,  and  that  he,  under  Section  6  of 
Act  X.  of  1859,  was  entitled  to  a  right  of 
occupancy ;  that  the  eviction,  therefore,  under 
Section  25  of  Act  X.  of  1859  was  illegal,  and 
that  plaintiff  was  entitled  to  possession  of  his 
ryotee  holding,  though  the  auction-purchaser 
was  at  liberty  to  enhance  his  rent  on  any  of 
the  grounds  stated  in  Act  X.  of  ^859. 

Defendant  now  appeals  specially,  urging 
that,  under  the.  decision  of  the  High  Court, 
dated  30th  July  1862,  he  was  entitled  to 
evict  the  plaintiff  from  his  tenure,  and  that 
the  finding  of  the  Judge  that  he  is  a  ryot 
is  erroneous,  looking  to  the  terms  of  the 
lease  of  1844  propounded  by  him. 

This  Court  in  its  decision  of  July  1862, 
as  interpreted  by  itself  on  an  application  for 
review  of  judgment,  merely  held  that,  under 
Section  11  of  Regulation  VIIL  of  1819, 
the  holding  of  the  plaintiff  in  this  case, 
which  the  Court  considered  an  intermediate 
tenure,  coihd  not  stand  as  against  defendant, 
an  auction-purchaser;  but  it  left  the  ques- 


tion as  to  whether  the  defendant  could  evict 
him,  or  simply  enhance  his  rent  entirely  un- 
decided, and  that  is  the  point  which  is  in 
dispute  in  the  present  case. 

We  think  it  unnecessary  in  special  appeal 
to  determine  whether  the  plaintiff's  holding 
is  a  ryotee  jote  or  an  intermediate  tenure, 
for,  whether  it  be  one  or  the  other,  we  think 
he  is  not  liable  to  eviction,  but  only  to  en- 
hancement of  rent.  If  it  be  the  former,  as 
defendant's  purchase  took  place  in  1246 
B.  E.,  he  is  now  protected  by* Section  6  of 
Act  X.  of  1859,  and  has  a  clear  right  of 
occupancy  as  against  the  defendant.  If, 
however,  it  be  an  intermediate  tenure,  then, 
considering  that  defendant  purchased  in  1246, 
B.  E.,  that  for  1 5  years  he  without  objection 
received  rents  from  the  plaintiff  at  the  old 
rates,  and  has  subsequently  only  endeavoured 
to  enhance  the  rate  of  rent  to  be  paid  by 

him,  we  think  that,  on 
Sevestre's    Reports,     i^e  principle  laid  down 
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by  the  Privy  Council 
in  the  case  of  Ranee  Surnomoyee  versus 
Maharajah  Sutesh  Chunder  Roy  Bahadoor, 
he  must  be  considered  to  have  waived  any 
right  which  he  may  have' had  under  Clause 
2,  Section  11  of  Regulation  VIIL  of  1819.10 
eject  the  plaintiff  at  the  time  of  the  purchase 
by  him  of  the  putnee  talook.  It  is  true 
that  the  case  before  the  Privy  Council  re- 
fers to  a  sale  for  arrears  of  revenue  under 
Regulation  XLIV.  of  1793,  and  the  present  to 
a  sale  for  arrears  of  rent  due  by  a  putnecdar 
under  Regulation  VIIL  of  1819,  but  the 
principle  involved  in  both  cases  is  the  same. 
In  both  laws,  leases  created  by  the  oul-gdng 
zemindar  or  putneedar  stand  cancelled  or  are 
to  be  considered  cancelled  from  the  date  of 
sale;  that  is,  those  leases  are  voidable  in 
both  cases  equally ;  but,  besides  this,  the 
words  of  the  two  laws,  to  use  the  language 
of  the  Privy  Council,  seem  to  point  to  some- 
thing to  be  done  on  change  of  ownership,  not 
to  something  to  be  done  after  an  indefinite  lapse 
of  time ;  and  consequently,  if  the  purchaser 
does  not  exercise  the  power  of  eviction 
which  he  undoubtedly  has  under  Clause  2  of 
Section  11  of  Regulation  VIIL  of  1819 
within  a  reasonable  time,  but  allows  the 
tenant  to  continue  in  possession,  we  must, 
with  the  Priv}'  Coimcil  in  the  analogous 
case,  consider  that  he  has  acquiesced  in  that 
possession  and  waived  his  Jnght  to  evict  the 
tenant,  and  he^can  only  enhance  the  rents  of 
the  tenures  if  they  be  liable  to  enhancement 
under  the  law  in  force.  Under  this  view, 
we  reject  the  special  appeal  with  costs. 
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The  1 8th  April  1866. 
Pr(S9nt: 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Omia  prot>andi— Amount  of  deductions  claimed 
br  defendant— Right  of  appeal— Dismissal  for 
plaintiff's  default  as  a  witness— Settlement  of 
tssnes — Admission  by  defendant 

Case  No.  410  of  1865  under  Act  X.  of 

1859. 

Regular  Appeal  from  a  decision  passed  by 
ih€  Officiating  Collector  of  Purneah,  dated 
the  20th  September  186^, 

Lekhraj  Roy  and  others  (Plaintiffs), 
Appellants, 

versus 

Mr.  W.  Buckland  (Defendant), 
Respondent, 

Mr,  R,  E,  Twidale  and  Baboo  Dwarka- 
uath  Mitter  for  Appellants. 

Mr.  R,  T,  Allan  for  Respondent. 

Suit  laid  at  Rupees  10,557-15-3. 

Where  a  defendant  does  not  allegfe  the  plaintiff's 
knowledge  as  to  the  amount  of  deductions  claimed  by 
the  defendant,  and  the  plaintiff  sufficiently  admits  the 
dass  and  description  of  tne  deductions,  the  plaintiff  need 
not  be  sonimoned  under  Section  64,  A(5t  X.  of  1S59,  but 
the  onus  is  on  the  defendant  to  prove  the  amount. 

The  J'ifrht  of  appeal  is  not  lost  to  a  plaintiff  whose 
suit  is  dismissed  for  default  by  reason  of  non-appear- 
ance as  a  witness,  or  when  the  appellant  wants  to  prove 
that  he  should  not  have  been  summoned  at  all. 

The  prohibition  under  SecHon  64  against  appeals 
from  decisions  of  dismissal  for  default  applies  only  to 
cues  of  dismissal  before  the  settlement  of  issues. 

In  a  case  of  default  where  a  defendant  admits  liability, 
the  case  should  not  be  dismissed,  but  should  be  decided 
according  to  the  defendant's  admission. 

The  Court  below  first  dismissed  the  case 
of  the  plaintiff,  appellant,  on  the  ground 
that  his  agent,  when  examined,  was  found 
not  to  be  cognizant  of  all  the  necessary  facts. 
U  quoted  Section  35  of  Act  X.  of  1859  as 
authority  for  its  so  doing. 

This  decision  was  set  aside  by  the  High 
Couity  and  the  case  was-  remanded  on  the 
19th  April  1864,  with  the  order  that  the 
Court  below  should,  if  necessary,  summon 
the  plaintiff  under  Seaion  64  of  the  same 
law.  • 

After  remand,  the  plaintiff  was  sum- 
moned by  the  Court  below  under  Section 


64  of  Act  X.  of  1859,  because  the  defendant 
represented  by  a  petition,  dated  loth  of 
June  1864,  that  his  lease  contained  condi- 
tions allowing  the  deductions  claimed  by 
defendant,  and  because  the  defendant  had 
deposed  on  oath  that  this  lease  was  given 
to  him  by  the  plaintiff  in  the  presence  of  a 
third  person  (Bedford)  now  dead. 

We  may  remark  that  this  pottah  was 
stated  by  the  defendant  to  have  been  return- 
ed to  the  plaintiff  with  a  view  to  a  copy 
being  retained  in  the  plaintiff's  office,  but 
that  neither  that  paper  nor  the  kubooleut 
was  forthcoming,  plaintiff  alleging  that 
both  of  them  were  Ipst. 

We  remark  that  the  defendant  has  not 
stated  anything  to  shew  the  appellant's 
knowledge  of  the  existence  of  the  amount  of 
these  deductions,  but  simply  that  he  (plaintiff) 
was  aware  of  the  right  of  the  defendant  to 
claim  deductions  of  the  class  and  description 
which  defendant  did  claim.  The  Court  below 
having,  on  the  non-appearance  of  the  plaintiff, 
proceeded  against  him  under  the  Penal  Code, 
he  appealed  to  the  High  Court,  and  this 
Court,  by  its  order  dated  27th  of  June  1865, 
quashed  all  the  irregular  proceedings  of  the 
Lower  Court,  and  directed  it  to  proceed  ac- 
cording to  law,  leaving  each  party  the  op- 
tion of  summoning  his  adversary  as  his  wit- 
ness, and  stating  that  it  did  not  intend  to 
restrict  the  powers  of  the  Lower  Court  to 
summon  the  plaintiff  (if  necessary)  under 
Section  64  of  Act  X.  of  1859. 

The  plaintiff  then  filed  a  petitioi^  dated 
31st  of  August  1865,  stating  that,  though 
he  was  not  legally  bound  to  admit  the  right 
of  the  defendant  to  the  class  of  deductions 
claimed  by  him,  because  the  deductions  were 
chiefly  for  losses  incurred  by  the  defendant 
from  the  neglect  of  bis  own  agents,  still  he 
would  allow  them,  on  the  amount  in  detail 
being  duly  proved  and  attested  on  oath. 

The  Court  below,  notwithstanding  this 
admission,  issued  an  order  for  the  examina- 
tion of  the  plaintiff.  The  examination  was 
to  be  by  a  commission,  if  priaintiff  could  prove 
that  he  was  sick,  as  his  agent  bad  alleged. 
But  eventually,  for  want  of  proof  of  this 
alleged  sickness,  the  Lower  Court  ordered 
plaintiff  to  appear  in  person. 

As  one  ground  for  this  order,  the  Court 
below  remarked  that  the  admission  made 
by  the  plaintiff  was  insufficient  without  his 
personal  appearance,  as  the  amounts  of  the 
deductions  claimed  by  defendant  were  still 
unadjusted.  Now,  we  think  that,  as  the 
defendant  had  never  set  forth  thej  appellant's 
knowledge  of  the  amount  of  the  deductions, 
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and  as  the  appellant  had  sufficiently  admit- 
ted that  deductions  of  a  certain  class  and 
description  would  be  made,  it  was  for  the 
defendant,  who  had  made  the  outlay  on  ac- 
count of  which  the  deductions  were  claim- 
ed by  him,  to  prove  the  amounts.  The  in- 
sisting upon  the  examination  of  the  plaintiff 
for  that  purpose  was,  in  our  view,  under  the 
circumstances  above  stated,  quite  unreason- 
able. 

As  to  the  argument  that  the  order  passed 
under  Section  64  of  Act  X.  of  1859  against 
the  plaintiff,  on  default,  is  not  open  to  appeal, 
and  that  he  could  only  apply  for  a  re-hearing 
under  Section  58  of  the  Code,  we  think  it 
untenable.  The  plaintiff  in  this  case  appeals, 
not  to  show  that  he  was  absent  and  could 
not  attend,  but  to  show  that  he  should  not 
have  been  summoned  at  all  to  appear  person- 
ally, as  under  the  law  he  had  no  personal 
knowledge  of  the  points  to  be  adjusted,  as 
to  the  amounts  to  be  deducted.  Further, 
when  the  petition  alluded  to  above,  admitting 
the  right  of  defendant  to  deductions  of  a 
certain  class,  was  filed  by  the  appellant,  the 
Court  should  not  have  exercised  its  discretion, 
as  it  did,  unjudicially. 

We  think  with  the  plaintiff  that,  with  re- 
ference to  Section  58,  he  cannot  in  this  case 
be  deprived  of  his  rights  to  show  that  the 
proceedings  of  the  Court  below  were  arbi- 
trary and  improper.  If  the  plaintiff  had 
applied  below  under  Section  58  as  a  mere 
matter  of  form,  and  his  application  had  been 
refused^  he  would  certainly  have  had  a  right 
to  prefer  an  appeal  to  this  Court. 

The  prohibition  to  hear  appeals  against 
decisions  on  default  appears,  further,  to  us 
to  apply  only  to  cases  of  dismissal  made 
be/ore  issues  are  fixed,  and  not  to  orders 
passed  after  evidence  has  been  put  in  on 
both  sides.  • 

It  is  also  clear  that  Section  64  could  only 
apply  to  an  earlier  stage,  viz.,  before  issues 
are  fixed,  and  was  not  intended  to  apply  to 
the  summoning  of^a  plaintiff*  at  the  advanced 
stage  in  which  the  plaintiff  in  this  case  was 
summoned  by  the  Court  below. 

The  real  character  in  which  the  plaintiff 
was  summoned  was  that  of  a  witness,  and, 
had  he  not  been  so  considered,  the  Court 
below  would  not  have  ordered  at  one  time 
that  he  should,  under  certain  conditions,  be 
examined  by  commission.  It  has  often  been 
ruled  in  civil  cases  that,  when  a  case  is  de- 
cided against  a  party  for  his  non-appearance 
as  a  witneite,  the  right  of  appeal  is  not  lost 


to  the  said  party,  and  it  is  not  denied  that 
Act  VIII.  is  applicable  on  these  points  to 
suits  under  Act  X.  of  1859. 

We,  therefore,  hold  that,  on  more  than  one 
ground,  the  plaintiff  has  a  right  to  appeal 
to  us.  Even  if  the  plaintiff  had  b%eR  legally 
summoned  under  Section  64,  we  hold  that 
the  dismissal  by  the  Court  below  of  the 
entire  case  was  not -a  just  and  proper  exercise 
of  its  discretion. 

When  a  defendant  admits  a  liability  and 
the  plaintiff  commits  default,  it  is  not  fair 
to  dismiss  his  whole  case.  Jt  is  upon  this 
principle  that,  for  cases  coming  under  Section 
55  of  Aft  X.  of  1859  and  Section  114,  Ad 
VIII.  of  the  same  year,  it  is  enacted  that,' 
when  for  any  obstinate  resistance  to  appear. 
it  is  necessary  to  punish  a  party,  it  is  also 
provided  that,  when  the  defendant  may  have 
admitted  his  own  liability,  the  entire  claim 
of  the  plaintiff  in  suit  cannot  be  dismissed, 
but  the  case  should  be  decided  according 
to  the  admission  of  the  defendant.  This 
case  is  one  in  which  the  above  principle 
most  fully  applies. 

We  find  that,  even  afer  allowing  the  de- 
ductions claimed  by  the  defendant,  without 
requiring  him  (defendant)  to  prove  the 
alleged  amounts  or  the  collateral  facts  con- 
nected with  them,  a  balance  would  still 
remain  due  to  the  plaintiff. 

But,  as  a  matter  of  law,  we|hold  that,  afler 
the  plaintiff  had  admitted  the  right  of  the 
defendant  to  the  class  of  deductions  claimed, 
there  was  no  further  necessity  for  plaintiff 
to  be  summoned  under  Section  64  of  Act  X. 
of  1859,  as  before  observed.  There  was  no- 
thing on  the  record  to  justify  the  proceeding 
taken  against  the  plaintiff  in  the  case. 

It  was  for  the  defendant||to]  depose  to  the 
truth  of  the  particulars  of  the  amounts  of 
his  demand  of  deductions.  The  plaintiff 
was  not  required  at  all  to  appear  for  that 
purpose.  The  plaintiff  could  not  pnoperlj 
be  so  called  on  to  prove  the  case  of  his  op- 
ponent as  to  the  details  of  amounts  of  which 
he  was  ignorant,  and  the  knowledge  and 
onus  as  to  which  lay  solely  and  clearly  oo 
defendant. 

We,  accordingly,  reverse  the  order  of 
the  Lower  Court,  and  remand  the  case  in 
order  that  the  defendant  may  be  called  on  to 
prove  the  amount  of  the  deductions  claimed 
by  him.  The  plaintiff  will  then  get  a 
decree  for  th^  balance,  if  any,  found  due 
to  him. 

Remand  accordingly. 
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The  19th  April  1866. 

I 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 

Ajppeml— Suit  for  rent  below  xoo  rupees. 
Case  No.  134  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Shahabady  dated  the  ^th 
December  186$,  reversing  a  decision 
passed  by  the  Deputy  Collector  of  that 
District,  dated  the  2gth  August  186 s. 

Issur  Dutt  Chobey  (Defendant),  Appellant, 

versus 

Mr.  James  Beckwith  (Plaintiff)* 
Respondent, 

Baboo  Kalee  Kishen  Sein  for  Appellant. 

Mr,  R.  T.  Allan  for  Respondent. 

In  a  suit  for  rent  below  loo  rupees  involving^  no 
questkm  of  the  right  to  enhance  or  otherwise  vary  the 
jnioiDA  of  the  tenant,  the  appeal  lies,  not  to  the  Judge, 
bat  to  the  Collector,  under  Section  155,  Act  X.  of  1859. 

This  was  a  suit  for  arrears  of  rent  under 
the  provisions  of  Clause  4,  Section  23,  Act 
X.  of  1859.  The  amount  involved  in  this 
suit  is  Rupees  36-15. 

No  question  of  the  right  to  enhance  or 
otherwise  vary  the  jumma  of  the  tenant  was 
raised  in  this  suit.  The  appeal,  therefore, 
did  not  lie  to  the  Judge,  but  to  the  Collector, 
under  Section  155  of  Aft  X.  of  1859. 

The  decision  of  the  Judge,  being  without 
jorisdictioD,  is  reversed,  and  that  of  the  De- 
puty Collector  restored.  If  in  time,  the 
special*  appellant  may  appeal  to  the  Col- 
lector. 

The  appeal  is  decreed  with  costs   and 


The  20th  April  1866. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 

Jurisdiction— Distraint— Damages. 
Case  No.  139  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Officiating  Judge  of  Dacca,  dated 
the  loth  November  186^,  reversing  a 
decision  passed  by  the  Deputy  Collector 
of  that  District,  dated  the  2jrd  December 
1864. 

Shaikh  Rowshun  and  others  (Plaintiffs), 

Appellants, 

versus 

Bholanath  Doss  (Defendant),  Respondent, 

Mr.  J,  S.  Rochfort  for  Appellants. 

Baboo  Romesh  Chunder  Mitter  for 
Respondent. 

Where  a  distrainer  acts  without  the  authority  of  the 
superior  holder.  Section  143,  Act  X.  of  1S59,  will  not 
apply,  but  the  acts  of  the  distrainer  are  those  of  a 
trespasser  for  which  he  may  be  sued  for  damages  in 
the  Civil  Court. 

Nor  will  Act  X.  apply  in  a  case  where  the  distrainer 
is  the  agent  of  a  person  between  whom  and  the  default- 
ing tenant  the  relation  of  landlord  and  tenant  does  not 
subsist. 

We  think  that  the  Judge's  view  of  the 
case  is  correct. 

If  the  superior  holder  be  Bungshee  Buddun 
Day,  as  contended  by  the  special  appellant, 
then  the  provisions  of  Section  143,  Act  X. 
of  1859,  will  not  apply,  inasmuch  as  the 
distrainer  Bholanath  does  not  profess  to  have 
been  empcwered  by  Bungshee  Buddun  to 
distrain,  and  his  acts,  if  wrongful,  were  the 
acts  of  a  trespasser,  for  which  he  may  or 
may  not  be  liable  for  damages  in  a  suit  in 
the  Civil  Court. 

If,  on  the  other  hand,  as  is  contended  by 
the  special  respondent,  Bholanath  is  the 
agent  of  Kalee  Koomar,  then  the  relation  of 
landlord  and  tenant  not  subsisting  between 
the  special  appellant  and  Kalee  Koomar,  the 
provisions  of  Act  X.,  which  Act  contem- 
plates such  relationship,  will  not  apply  at  all, 
and  the  suit  for  damages  must  be  brought  in 
the  Civil  Court. 

The  appeal  is  dismissed  wit&  costs  and 
iotercst*  * 
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The  24th  April  1866. 

Prestni : 

The  Hon'ble  F.  B.  Kemp  and  L.  S.  Jackson, 

Judges. 

Right  of  suit  (by  co-sharer  for  his  share  of  rent). 

Case  No.  2896  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr, 
A,  A,  Swiniofty  Judge  of  Tipperahy  dated 
the  2nd  August  186$,  affirming  a  decision 
passed  by  Mr.  T.  T.  Allen,  Deputy  Col- 
lector of  that  District,  dated  the  2Sth  May 
i86s^ 
Ramjoy  Singh  (Plaintiff),  Appellant, 

versus 

Nagur  Gazee  and  others  (Defendants), 
Respondents. 

Baboo  Sreenath  Banerjee  for  Appellant. 

No  one  for  Respondents. 

A  plaintiff,  who«  with  his  co-sharers,  has  g^iven  a  joint 
lease  to  the  defendant,  is  not  competent  to  sue  alone  for 
his  undivided  share  of  the  rent. 

We  are  of  opinion  that  the  decision  of  the 
Lower  Appellate  Court  is  correct  and  ought 
to  be  affirmed.  There  is  a  decision,  it  is 
true,  of  this  Court  (Volume  i,  Weekly  Re- 
porter, page  253)  which  rules  that  ah  action 
by  one  of  several  co-sharers  for  his  portion 
of  the  rent  will  lie.  We  do  not  concur  in 
that  opinion,  and  we  find  that  the  decision 
of  the  Lower  Appellate  Court  is  in  accord- 
ance with  an  earlier  precedent  of  the  late 
Sudder  Court  which  is  reported  at  page  4  of 
the  Decisions  of  1861  (Biroja  Moyee  Brah- 
momyee,  Appellant).  In  that  case  it  was 
held  that  a  plainiilf,  who,  with  her  co-sharers, 
gave  a  joint  lease  to  the  defendant,  was  not 
competent  to  sue  alone  for  her  undivided 
share  of  the  rent.  ^ 

We  think  that  that  decision  is  correct  in 
principle,  and  we,  therefore,  dismiss  this  spe- 
cial appeal,  but  without  costs,  no  one  having 
appeared  for  the  respondent. 

We  may  add  that  the  defendant  undertook 
to  pay  to  the  zemindars  jointly — to  make  One 
payment  and  not  several,  and  ought  riot  to 
be  harassed  by  several  proceedings  on  ac- 
count of  the  same  rent. 


The  24th  April  1866. 
Presejit  : 

The  Hon'ble  F.  B.  Kemp  and  L.  S*  Jackson, 

Judges. 

Property  tnjiired  by  illegal  distraint— DalttJt|r<is. 


Case  No.  2717  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  Mr. 
E.  G.  Birch,  Judge  of  Shahabad,  dated 
the  8th  August  186^,  reversing  a  decisum 
of  the  Deputy  Collector  of  Arrah,  dated 
the  2yth  April  186$. 

Nonkoo  Ram  and  another  (Defendants), 

Appellants, 

versus 

Woojogur  Roy  and  others  (Plaintiffs), 
Respondents.    * 

Baboo  Roopnath  Banerjee  for  Appellants. 

Baboo  Kishen  Succa  Meotierjee  for 
Respondents., 

Where  a  suit  has  been  brouo[^ht,  under  Section  142, 
Adl  X.  of  1859,  ^"^  account  of  property  damaged  or 
destroyed  by  neglect  of  a  distminer,  the  Court  is  not 
competent  to  award  damages  for  vexatious  distraint. 
Such  damages  are  properly  awarded  by  the  Collector 
under  Section  138  in  a  suit  to  contest  the  distrainer's 
demand. 

It  appears  to  us  tiiat  the  judgment  of  the 
Lower  Appellate  Court  is  defective  and 
erroneous.  'Plaintiff  sued  for  damages  done  to 
his  crop  while  it  was  under  distraint  at  the 
suit  of  the  defendant,  such  distraint  having 
been  previously  declared  by  a  decision  of  the 
Deputy  Collector  to  have  been  illegal.  Sach 
a  suit  would  lie,  and  damages  might  be  award- 
ed under  Section  \\t  of  Act  X.  of  1855I. 
The  Jiidge  in  his  decision  states :  *'  Throu^ 
out  it  is  clear  thdt  the  defendants  acted  iU^ 
gaily  in  distraining  the  plaintiffs  crop;" 
and  then  he  goes  on :  *'  After  conslderatioii  of 
the  evidence  on  the  record,  I  think  that  jus- 
tice will  be  done  if  I  award  200  rupees  as 
damages." 

From  that  it  is  clear  ttiat  the  Judge  hfts 
awarded  damages  to  the  plaintiff  on  account 
of  the  defendant  having  illegally  distrained 
his  crop.  Now,  that  wai  hot  the  ground  of 
the  plaintiff's  suit ;  aiid,  if  the  plaintiff  bad 
any  complaint  upon  that  point,  the  time  lo 
award  damages  for  such  an  injury  was  under 
Section  tj8.  Aft  X.,  when  the  Deputy  Col- 
lector  directed  the  release  of  the  distrained 
property,  and  not  itl  the  present  suit. 

It  appears  to  us  that  the  Judge  ought  16 
have  distinctly  enquired  and  found  whedicr 
the  defendant  was  liable  to  pay  the  plainttf 
damages  on  account  of  any  injufy  to  ^ 
distrained  property  as  described  in  SecticUl 
142.  The  suit^will,  therefore,  be  remanded 
tb  him  Iri  ordet  that  he  nlay  enquire  and  pass 
,a  decision  on  that  point. 
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The  24th  April  1866. 

Presiftl: 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 
•     •  Judges, 

Onus  probandi— Plea  of  tender  of  payment— In- 
terest. 

Case  No.  2636  of  1865  under  Act  X.of  1859. 

Special  Appeal  from  a  decision  passed  hy 
the  yudge  *of  Mymensingy  dated  the  24th 
August  186$,  affirming  a  decision  passed 
hy  the  Deputy  Collector  of  that  District^ 
datei  the  joth  May  186^, 

Ranee  Sharut  Soonduree  Debia  (Plaintiff), 

Appellant, 

versus 

The  Collector  of  Mymensing,  on  behalf  of 
SoorjokAnt  Acharjeef  ChoWcJhry,  ttiinor 
(Defendant),  Reipohdtnt, 

Buho  Gopal  Lall  Mitter  for  Appell&nt. 

Baboo  Jugodahund  Mookerjee 
for  Respondent. 

Wltefi  H  debtor  ^leadM  tendet-  of  paytfieiit  ds  a  iprottiid 
Ar  dtfl  beinsf  saddled  with  int^Mfit;  th*  on%a  is  on  him 
to  prove  that  iMs  fttide  %^tk  terid^r. 

Plaintiff  sued  the  defendant  for  the 
rents  of  1271  from  Bysack  to  Magh,  claim* 
lag  2,256  rupees  as  principal,  and  10 1  rupees 
as  interest. 

The  defendant  admitted  the  correctness  of 
the  claim,  but  pleaded  tender  of  payment 
as  a  ground  for  the  refusal,  by  the  Court,  of 
Interest  to  the  plaintiff. 

Thfe  first  Court  remarks :  "  The  diffferertce 
ijs  about  interest.  I  could  see  my  way 
ttiuch  more  clbarly  if  plaintiff  would  prod  ace 
any  ohe  to  swear  to  the  truth  of  the  fact 
that  no  tender  had  been  made,  for  I  could 
th6n  have  decreed  the  case  with  costs  and 
Interest." 

Plaintiff  then  appealed,  urging  that  in- 
terest.  should  be  given  to  her.  The  Judge 
f^marks  that  '*had,  plaintiff  applied  to  the 
CoUebtor,  he  w^uid  certainly  have  got  this 
arrear  when  due,  if  no  deiflal  was  offered. 
The  Courts  are  not  bound  to  decree  interest, 
and  I  decline  to  interfere/' 


Plaintiff  now  appeals  specially,  urging 
that  when  tender  of  payment  was  asserted 
by  defendant  as  a  ground  for  not  being 
saddled  with  interest,  it  was  for  him,  the 
debtor,  to  prove  that  he  had  made  the  tender ; 
^nd  ih  the  absence  of  |)roof  of  tender,  even 
if  in  all  cased  interest  need  not  be  awarded, 
still  in  such  a  case  it  should  have  been 
granted. 

On  perusitig  the  judgments  both  of  the 
Deputy  Collector  and  the  Judge,  we  have 
b^en  struck  >^ith  the  careless  mode  in  which 
the  case  has  been  decided.  The  Judge, 
moreover,  with  his  judicial  experiehce,  should 
have  known  that  it  was  for  a  debtor  to  pay 
his  debts  due  at  a  fixed  time,  not  for  a  Cre- 
ditor to  seek  payment ;  and  that,  wheh  a  debtor 
pleads  tender  of  payment  as  a  ground  for 
not  being  saddled  with  interest,  it  is  fbr  htm 
to  prove  such  tender. 

In  the  present  case,  the  Collector,  as  agent 
of  the  Court  of  Wards,  has  made  no  attempt 
to  prove  the  tender  6f  payment,  and  he«  there- 
fore, is  justly  liable,  on  his  own  pleading,  to 
pay  that  which,  by  a  special  plisk  which  he 
has  not  pfoved,  he  attempted  to  avoid. 
Under  this  view  of  the  cirbumsidnces,  ^e 
think  the  law  of  the  Judge  altogether  wrdti^, 
and  that  he  was  bound  In  Ilw  to  decree  to 
plaintiff  interest.  We,  therefore,  revferSe  thfe 
Judge's  order,  and  decree  to  plaintiff  itlterest. 
on  his  claim  with  Costs. 


The  24th  April  1866. 

Preihnl  : 

The  Hoft'ble  H.  V.  Bayley  and  Shihrfbhbo- 
•riath  Pundit,  Judges. 

Enhancement— Presumption  of  uniform  payment 
of  rent  from  Permanent  Settlement — Onus  pro* 
handi— Twenty  years'  payment  of  reiit 

Ca.se  No.  3227  of  1865  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghly,  dated  the  tgth 
July  i86£y  reversing  a  decision  poksed 
hy  the  Deputy  Collectoir  vf  that  Diif^-ibf, 
dated  the  ajth  March  186  j.     9 
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Pearee  Mohun  Mookerjee  (Plaintiff), 
Appellant^ 

versus 

Bissambhur  Mookerjee  and  others  (Defend- 
ants), Respondents, 

The  Appellant  present  in  person. 
Baboo  Taracknath  Sein  for  Respondents. 

Twenty  years*  payment  of  rent  previous  to  suit  must 
be  proved  by  the  ryot  and  clearly  found  by  the  Court 
before  the  ryot  can  have  the  benefit  of  the  presumption 
contemplated  by  Section  4,  Act  X.  of  1859. 

The  Lower  Appellate  Court  has  de- 
cided the  case  with  reference  to  Section 
4,  Aft  X.  of  1859.  But  we  do  not  find 
any  such  clear  finding  by  the  Lower  Appel- 
late Court  of  proof  of  the  ryot  having  paid 
an  uniform  rate  of  rent  twenty  years  be/ore 
suit,  as  is  required  by  law,  so  as  to  give  the 
ryot  the  benefits  of  the  presumption  con- 
templated in  Section  4,  Ad  X.  of  1859. 

It  is  true  that  there  are  dakhilahs  and 
pottahsof  1173-77,  and  1181-1248  and  1254. 
But  the  rule  of  law  is  very  clear,  viz.,  that 
uniform  payment  of  rent  20  years  previous 
to  suit  must  be  proved  by  the  ryot,  and 
found  clearly  by  the  Court  before  the  ryot 
can  have  the  benefit  of  that  Section. 

Now,  it  is  under  that  Section  th^t  the 
Lower  Appellate  Court  has  decided  this 
case ;  and  therefore  the  decision,  in  order 
to  be  correct  under  that  Section  (4),  ought 
to  have  been  accompanied,  by  that  with 
which  it  is  not  here  accompanied,  viz,,  a 
clear  finding  that  the  ryot  has  proved  an 
uniform  payment  of  rent  for  20  years  previ- 
ous to  suit.  If,  on  remand  that  be  found,  the 
lyot  is  entitled  to  the  presumption  of  that 
Section  unless  the  presumption  ^e  rebutted 
by  the  opposite  party  proving  that  the  rent 
has  varied  after  the  Permanent  Settle- 
ment. 

We  do  not  by  this  order  preclude  the 
Lower  Appellate  Court  from  finding  (if  the 
evidence  should  admit  of  it)  that  the  tenure 
is  proved,  by  evidence  independent  of  that 
referred  to  in  Section  4,  Act  X.  of  1859, 
to  be  one  protected  from  enhancement 
as  existing  before  the  Permanent  Settle- 
ment. 

We,  accordingly,  reverse  the  present  order 
of  the  Lower  Appellate  Court,  and  remand 
the  case  to  be  re-tried  with  reference  to  the 
above  remarks. 


The  25th  April  1866: 

Present  : 

The  Hon'ble  W.  S.  Scton-Karr  and 
A.  G.  Macpherson,  Judg9s, 

Enhancement — Clause  x,  Section  17,  Act  X.  of 

i8sg. 

Case  Now  203  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  iy 
the  Judge  0/  Dinagepore,  dated  the  ^h 
November  186$,  reversing  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  28th  July  186^. 

Syud  Sudurooddeen  Mutw^aiee  (Plaintifi), 

Appellant, 

versus 

Bhetoo  Pulee  and  others  (Defendants), 
Respondents. 

Baboo  Mohendro  Lall  Seal  for  Appellant 
No  one  for  Respondents. 

Under  Clause  i.  Section  17,  Act  X.  of  1859,  theei- 
hancement  of  rent  is  not  restricted  to  the  rates  o(  tf* 
perifunnah  or  of  the  village,  but  is  to  tie  aocordia|rt» 
the  rates  prevailing  in  the  places  adjacent. 

This  is  a  suit  for  a  kubooleui  at  an  en- 
hanced rate  of  rent.  The  Lower  Court  bas 
dismissed  the  case  on  the  ground  that  it  is 
not  proved  that  there  is  any  nerick  of  the 
pergunnah,  or  any  fixed  rate  in  the  village 
in  which  the  lands  are  situated. 

We  think  this  decision  is  wrong,  and 
that  the  case  must  be  remanded.  Under 
Clause  I  of  Section  17  of  Aft  X.  of  1859, 
the  plaintiff  is  entitled  to  enhanced  rent  if 
the  rate  of  rent  paid  by  the  defendants  ''Is 
"  below  the  prevailing  rate  payable  by  the 
'*  same  class  of  ryots  for  lands  of  a  similar 
"  description  and  with  similar  advantages 
''in  the  places  adjacent."  There  is  no 
restriction  as  to  the  rates  of  the  pergnnnah 
or  rates  of  the  village ;  and  the  Court  most 
look  to  the  rates  prevailing  in  the  placa 
adjacent. 

The  case  is  remanded  accordinglj  to  the 
Judge. 
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The  28th  April  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 

Sale  (in  execution  of  decree  in  favor  of  shares 

in  a  Gantee  tenure). 

Case  No.  3373  of  1865. 

Special  AppAil  from  a  decision  passed  by 
the  Officiating  Judge  0/  Nuddea,  dated 
the  2ist  July  i86^t  reversing  a  decision 
passed  by  the  Principal  Sudder  Ameen 
of  that  District^  dated  the  28th  April 
18&S. 

Meetoonjoy  Chowdhry  (PlaintiflF),  Appellant^ 

versus 

Kbettnr  Nath  Roy  and  others  (Defendants), 

Respondents. 

J3ah0os  Chunder  Madhub  Ghose  and    Unoo- 
kocl  Chunder  Mookerjee  for  Appellant. 

Baboo  Otool  Chunder  Mookerjee  for 
Respondents. 

Where  a  decree*holder  is  only  a  sharer  in  a  joint 
nsdrvided  estate,  and  the  property  sold  is  a  share  in  a 
gaotce  tenure,  the  sale  did  not  take  place  under  Section 
105,  ActX.  of  1S59,  but  under  Section  loS,  under  which 
latter  Section  only  the  rights  and  interests  of  a  defaulter 


This  was  a  suit  to  cancel  a  farming  lease 
and  to  obtain  khas  possession  of  an  8  annas 
share  of  a  gantee  tenure  comprising  the 
villskges  of  Sumta  Deolee  and  Kamooa 
Chuodee. 

The  ganteedar,  it  appears,  fell  into  ar- 
rears* and  his  tenure  is  alleged  to  have  been 
^d  for  those  arrears  under  Section  105, 
Ad  X.  of  1859.  The  plaintiff  was  the 
purchaser  at  the  sale  in  execution,  and, 
shortly  after  his  purchase,  sued  some  of  the 
ryots  on  the  estate  for  rent.  He  was  op- 
posed by  the  defendant  in  this  suit,  who  in- 
tervened under  Section  ^^  of  Ad  X.  of  1859, 
bn  the  ground  that  he  held  a  lease  of  the 
property  from  the  defaulting'^ganteedar,  and 
hfld  always,  from  the  date  of  his  ijara, 
iccehred  and  enjoyed  the  rents.    The  auc- 


tion-purchaser was  thrown  out  on  this  issue, 
and  brings  this  suit  to  establish  his  right 
and  to  recover  khas  possession  of  his  pur- 
chase from  the  ijaradar,  on  the  ground  that 
the  sale  under  Ad  X.,  Section  105,  gave 
him  the  property  free  of  the  defendant's 
incumbrance. 

The  defence  was  that,  under  the  sale,  only 
the  rights  and  interests  of  the  defaulting 
ganteedar  passed,  and  that  the  auction- 
purchaser  was  bound  by  the  ads  of  the 
former  ganteedar. 

The  Court  of  first  instance  gave  the 
plaintiff  khas  possession  on  the  ground  that 
the  ijara  was  a  collusive  transaction  ;  but 
the  Judge,  on  appeal,  took  the  opposite  view, 
and  dismissed  the  suit.  Both  Courts,  how- 
ever, agreed  that  the  tenure  itself  was  not 
sold,  but  only  the  ganieedar's  rights  and 
interests  in  it. 

It  4s  now  urged  before  us  specially  that, 
the  sale  having  taken  place  under  Section 
105  of  Ad  X.,  the  tenure  itself  passed,  and 
not  merely  the  defaulter's  rights  and  in- 
terests ;  that  the  special  respondent  is  a 
middle-man  only,  and  has  no  claim  to  retain 
possession  of  the  land. 

Without  going  into  the  question  as  to 
whether  the  ijara  lease  was  collusive  or 
not,  we  have  no  doubt  that  this  special 
appeal  must  be  disniissed  on  other  grounds. 
The  original  decree-holder  was  a  shareholder 
only  in  the  estate,  and  ihe  property  bought 
by  the  special  appellant  at  the  sale  in  execu- 
tion was  an  8  annas  share  of  the  gantee 
tenure.  This  being  so,  it  is  clear  that  the 
sale  did  not  take  place  under  Section  105 
of  the  Ad  above  quoted,  but  under  Section 
108  ;  and  under  that  Section  only  the  rights 
and  interests  of  a  defaulter  can  pass.  We 
observe,  moreover,  that  the  sale-certificate 
expressly  mentions  that  these  rights  and 
interests  o^ly  were  to  be  sold  ;  and  that 
this  was  the  decree-holder's  view  is  clear 
from  the  fact  that  he  carried  out  the  pro- 
visions of  Section  108  by  selling  the  move- 
able property  of  the  judgment-debtor  before 
proceeding  against  the  lenure. 

The  special  appellant's  pleader  is  not  able 
to  contest  the  fact  that  the  original  decree- 
holder  was  a  sharer  only  in  the  estate,  or 
that  his  client  has  bought  anything  more 
than  a  share  in  the  gantee  tenure ;  and  we, 
therefore,  hold  that  only  the  rights  and 
interests  of  the  defaulter  were  bought  by  the 
special  appellant  at  the  auction-sale,  and 
that  the  special  appellant  cannot  have  khas 
possession  of  the  land.  / 

The  special  appeal  is  diimissed  with  costs* 
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The  28th  April  1866. 

Present : 

TheHon'ble  H.  V.  Bayley  and  Sumbhoonaih 

Pundit,  Judges, 

Jurisdiction— Suit  afi:aiiist  creditor  upon  lease- 
Breach  of  contract— Redemption  of  property— 
Mesne-profits. 

Case  No.  3313  of  1865  upder  ActX.  of 

1859. 

Special  Appeal  from  a  decision  passed  hy 
the  Judge  of  Dacca,  dated  the  i^th 
August  186 £^  reversing  a  decision  passed 
by  the  Deputy  Collector  of  that  District* 
dated  the  28th  April  i86s. 

Radha  Kishore  Sircar  and  others  (Plaintiffs), 

Appellants, 

versus 

Jugurnath  Roy  Chowdhry  and  others 
(Defendants),  Respondents, 

Bahoos  Nuleet  Chunder  Sein  and  A7/ 
Monee  Sein  for  Appellants. 

Baboo  Onoocool  Chunder  Mookerjee 
for  Respondents. 

A  granted  a  lease  to  B  towards  liquidation  of  his 
debts  to  B,  on  condition  that  B  would  pay  A^s  rents  to 
his  landlord.  On  B*s  failure,  4  was  obliged  to  pay  the 
rents  to  the  landlord,  and  now  sues  B  for  the  rents  so  paid. 
Hbld  that  such  a  suit  Would  not  lie  in  the  Revenue 
Courts;  but  thati4'5  remedy  was  by  suit  in  the  Civil 
Court,  either  for  breach  of  contract  or  for  redemption 
of  his  property  after  the  liquidation  of  liis  debts,  and 
also  for  mesne-profits  if  B  has  collected  more  than  his 
dues. 

The  special  appellant  cannot  sue  his 
creditor  in  the  Revenue  Courts  as  if  for 
rents  of  a  lease  which  was  granted  by  him 
to  the  said  creditor  in  the  name  of  a  third 
party  for  the  payments  of  the  debts  of  the 
special  appellant.  In  this  transaction  it 
was  also  agreed  that,  out  of  the  said  rents 
6xed  for  the  lease,  the  rents  due  to  the 
landlord  of  the  special  appellant  are  to  be 
paid  by  the  creditor.  The  creditor  having, 
however,  failed  to  pay  this  rent,  and  thus 
having  apprbpriated  the  entire  rents  of  the 
lease    and  ^  failed    in  bis   coatract.  the 


special  appellant,  who  was  obliged  to  pay 
to  his  landlord,  sued  his  creditor  for  these 
rents  like  an  ordinary  landlord  in  the  Re- 
venue Court. 

The  Lower  Appellate  Court  holds  tliat  dpe 
-action  cannot  lie  in  such  a  Court.* 

We  agree  with  the  Lower  Appellate  Court. 

The  special  appellant  is  not  without 
remedy.  He.  may  either  sue  for  breach  of 
contract  in  the  Civil  Court,  or  ask  for  re- 
demption of  his  property  when  he  sees  tiiat 
the  creditor  has  paid  himself  all  his  dues ; 
and,  if  he  is  found  to  have  taj^eo  more  ib^ 
his  dues,  the  special  appellant  may  also  sue 
for  mesne-profits,  if  so  advised. 

We  reject  this  special  appeal  with  costs. 


The  28lh  April  1866. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

ETidence  (Prodiiction  of-Hlepeiideiiit  on  ipaiicih 
and  not  pleadings) — Onus  probandi(Siut  to  set 
aside  sub-tenure  on  specific  allegations  of  its 
temporary  and  extraordinary  cbaracter,  and 
of  the  absconding  of  the  original  holder). 

Case  No.  3101  of  1865. 

Special  Appial  from  a  decision  passed  hy 
the  Judge  of  Backergunge,  dated  the 
igth  August  i86^y  reversing  a  decision 
passed  by  the  Principal  Sudder  Ameen 
of  that  District^  dated  the  ist  December 
1864. 

Huro  Soonduree  Debia  and  otheis 
(Defendants),  Appellants, 

versus 

Ameena  Begum  (Plaintiff),  Respondent, 

Baboo  Dwarkanath  Aiilter  for  Appellants. 

Baboos  Onookool  Chunder  Mookerjee  and 
Unnoda  Pershad  Banerjte  for  Respondent 

The  issues  fixed  by  the  Court,  and  pot  the  pleadiD|[^ 
ou|^ht  to  be  the  guide  to  the  parties  as  to  producdoo  of 
evidence. 

In  a  suit  to  set  aside  a  Neem  Ousut  Howalah  sob* 
tenure,  on  the  specific  allegations  of  the  temporary  and 
extraordinary  (1.  e,,  non-transferable)  character  of  tbc 
tenure,  where  the  defendant  is  in  possession  under  a  <fe- 
cision  of  the  Revenue  Courts  passed  under  Clause  \Sco 
tion  23,  Act  X.  of  1859,  the  omis  is  on  the  pUintifi  to 
prove  his  specific  allegation. 

In  this  case  defendant  is  special  appellant. 

Piaintifi  sued^  ^s  a  purchfis^r  qi  Uie  righls 
dt  die  superior  landlord*   tP  ««(  9J^t  aa 
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Ousut  Neem  Howalah  sub-tenure  claimed  by 
defendant  ad  purchased  by  her  (defendant) 
from  certain  parlies  named  Anundand  Gooroo 
Doss;  the  last-named  having  (as  it  was  al- 
leged by  defendant)  purchased  from  Gholam 
Hossein,  -the  original  holder  (A  the  Neem 
Ousut  Talook  in  dispute. 

The  plaintiff's  allegations  were  : — 

I.  That  the  Neem  Ousut  in  dispute  was 
no/  of  the  ordinary  character  of  these  tenuresi 
that  is,  permanent,  and  so  transferable  ac- 
cording to  the  custom  of  the  country,  but  for 
a  term  of  yeai^,  and  so  not  transferable. 

II.  That  Gholam  Hossein  had  absconded, 
and  consequently  plaintiff,  after  his  purchase 
!n  1250,  in  1255  took  khas  possession  of  it. 

III.  That,  although  defendant  had  got 
from  the  Revenue  Court  an  order  for  posses- 
sion under  Clause  6,  Section  23,  Act  X.  of 
1859,  still  that  gave  him  no  title,  and  the  title 
was  in  plaintiff  under  the  allegations  above 
set  forth ;  and  hence  plaintiff's  suit. 

Defendant  denied  these  allegations,  and 
pleaded  her  own  and  her  vendor's  title  by 
purchase  and  the  transferable  character  of 
the  tenure  as  ah  ordinary  permanent  Neem 
Ousut  Howalah  transferable  according  to  the 
custom  of  the  country. 

The  first  Court  held  that,  as  defendant 
was  shewn,  by  the  proceedings  in  the  Act  X. 
case  above  referred  to,  to  be  in  rightful  pos- 
session, no  decree  could  be  given  for  plaintiff 
in  the  Civil  Court,  but  that  the  plaintiff  must 
proceed  in  the  Revenue  Courts  under  Clause  5, 
Section  23,  Act  X.  of  1859.  None  of  the 
plaintiff's  specific  allegations  were  gone  into, 
and  the  only  issues  fixed  had  reference  (as 
far  as  we  can  understand  them  at  all)  to  the 
sufficiency  or  otherwise  of  the  allegations 
contradicting  the  allegations  and  facts  upon 
which  the  defendant  had  been  put  in  posses- 
sion by  the  Revenue  Courts  under  Clause  6, 
Section  23,  Act  X.  of  1859.  The  first  Court 
accordingly  dismissed  plaintiff's  suit  entirely, 
and  plaintiff  appealed. 

The  Judge  on  this  appeal  has  held  that 
the  first  Court  had  wrongly  supposed  that 
the  Civil  Courts  should  not  try  the  case; 
that  it  was  one  of  title,  and  should  be  tried 
by  them  ;  and  the  Judge  then  recorded  :  '*  As 
all  the  evidence  the  parties  have  to  offer  is 
with  the  record,  I  will  now  proceed  to  try 
the  case  upon  its  merits." 

The  Judge  then,  viewing  the  plaintiff  as 
admittedly  the  Superior  landlord,  as  he  was, 
considered  that  it  was  for' the  defendant 
alleging  a  sub-tenure  to  prove  her  (defend- 
ant's) ri^ht  to  such  sub-tenure. 

VoLV. 


The  Judge  next  held  that  the  purchases 
of  defendant  and  of  defendant's  vendor  were 
not  satisfactorily  proved. 

The  Judge  admits  that  certam  chittahs  of 
1255  produced  by  defendant  shew  defend- 
ant's possession,  but  that  they  do  not  prove 
her  title. 

Upon  this  view  of  the  defendant's  case  the 
Judge  decreed  plaintiff's  suit. 

Defendant  appeals  specially,  urging  two 
grounds : — 

I.  That,  as  the  first  Court  nowhere  laid 
down  clear  and  proper  issues,  as  it  was 
bound  by  taw  to  do,  indicating  in  k  suflK- 
ciently  distinct  manner  what  the  parties 
were  respectively  to  prove,  the  defendant 
had  no  right  opportunity  to  put  in  all  the 
evidence  of  her  title  and  her  vendor's  title 
that  she  otherwise  might  and  ought  to  have 
had. 

II.  That,  as  plaintiff's  case  was  that  this 
was  an  exceptional  Neem  Ousut  Howalah, 
not  transferable  as  such  tenures  ordinarily 
are,  but  teniporary,  ^nd  that  it  had  lapsed 
by  the  absconding  of  Gholam  Hossein,  the 
plaintiff  should  have  been  called  upon,  under 
the  legal  rules  of  pleading,  first  to  prove 
these  allegations  before  the  ^defendant  in 
possession,  uftder  the  order  of  a  Revenue 
Court,  should  have  had  to  prove  her  title  in 
this  case. 

We  consider  both  these  objections  valid. 
We  certainly  think  the  ambiguously  vague 
issues  of  the  first  Court  to  be  in  no  way 
sufficient  to  indicate  that  under  them  the 
parties  were  to  prove  their  respective  titles 
and  specific  allegations  on  the  merits.  The 
issues  were,  in  fact,  more  indicative  of  the 
view  of  the  first  Court  itself,  that  it  could 
not  try  the  case  in  the  face  of  the  decision 
of  the  Revenue  Court  under  Clause  6,  Sec- 
tion 23,  Act  X.  of  1859.  Indeed,  the  first 
Court  in  tetms  so  decides,  and  referred  the 
plaintiff  to  proceedings  under  Clause  5,  Sec- 
tion 23,  Act  X.  of  1859.  ^^  is  n<>  valid 
plea  to  state  that  defendant  might  have 
found  out  what  she  had  to  prove  or  disprove 
from  the  pleadings.  The  law  directs  the 
issues  to  be  the  guide  to  the  parties  as  to 
production  of  evidence,  and  not  the  plead- 
ings. In  this  state  of  things,  we  cannot 
concur  with  the  Judge  in  saying  that  "all 
the  evidence  which  the  parties  have  to 
offer  is  with  the  record." 

Moreover,  we  think  on  the  second  plea 
that,  as  the  plaintiff  made  specific  allegations 
of  the  exceptional  character  of  this  parti* 
cular  Neem  Ousut  Howalah,  |md  as  the 
defendant  was  In  possession  under  orders 
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of  the  Revenue  Courts  passed  under  Clause 
6,  Section  23,  Act  X.  of  1859,  it  was  for 
plaintiff  first  to  prove  at  least  the  specific 
allegation  of  the  temporary  and  extraordi- 
nary character  of  the  tenure  and  of  the 
absconding  of  Gholam  Hossein,  which, 
plaintiff  says,  .led  to  the  lapse  of  the 
tenure. 

We,  accordingly,  reverse  the  order  of  the 
Lower  Appellate  Court,  and  remand  the  case, 
directing  that  it  be  remitted  to  the  first 
Court  to  fix  the  proper  issues,  and  to  re- 
quire first  from  plaintiff  proof  of  the  two 
special  and  specific  allegations  made  by  him, 
on  which  he  claims  title  in  this  suit,  and  then 
to  proceed  to  re-try  the  case,  [and  pass  such 
decision  as  it  may  think  just  and  proper. 
Costs  to  follow  eventual  result  of  the  litiga- 
tion. 

Remand  accordingly. 


The  7th  April  1866. 

Present  : 

The  Hon'ble  G.  Campbell  and  A.  G.  Mac- 

pherson,  Judges. 

Lease — Damag^es— Contract^ConstrnctioiL 

Application  for  Review  of  Judgment  in 
Regular  Appeal  No,  328  of  1864  under 
Act  X,  of  i8^g, 

Nawab  Nazir  Siddi  Nazir  Ali  Khan, 
Petitioner  J 

versus 

Bbarut  Chunder  Roy,  Opposite  Party, 

Messrs,  .R,  V.  Doyne  and  G.  C,  Paul,  and 
Baboo  Ashootosh  Dhur  for  Petitioner. 

Mr,  J,  S,  Rdchfort  and  Bahoos  Onoocool 
Chunder  Mookerjee,  Unnoda  Per  sad  Ban- 
erjee,  and  Chunder  Madhuh  Ghose  for  Op- 
posite Party. 

The  defendant  lield  under  a  lease  made  in  1851  which 
provided  that  he  should  pay  rent  for  certain  lands  "after 
nolding  them  rent-free  for  a  period  of  12  years  from 
iSsa  to  1862;"  the  payment  of  rent  to  commence  in 
1863.  Being  m  possession,  he  was  sued  for  the  rent  for 
i86t. 

Held  hy  Cam f  bell,  J,,  that,  in  a  suit  for  rent  for  1863 
the  defendant  mt^ht  plead  that  he  had  not  had  12  yeara' 
rent-free  possession. 

Held  f<m/ftf  Ay  Macpherson,  J.,  that  the  defendant 
was  liable  fd.-  the  rent  of  1863,  and  that,  if  he  had  been 
out  of  powetsion  dunng  any  part  of  the  12  years  from 


I S53  to  I  .S63,  his  remedy  was  by  way  of  a  suit  for danugts 
against  his  lessor  or  those  who  dispossessed  him. 
See  this  case  reported  2  W.  R.,  Act  X.  Rulngs,  p.  78. 

Campbell,  J, — This  is  an  application  for 
a  review  of  judgment  on  the  groand 
of  misconstruction  of  the  principal  document, 
and  also  on  this,  that  the  defendant,  hav- 
ing already  obtained  possession  of  the  lands 
with  wasilat  and  damages,  cannot  now  set 
up  any  claim  which  was  covered  by  bis 
previous  decree. 

It  seems  to  me  that,  in  dealing  with  this 
case  in  this  Court,  we  must  proceed  upon 
principles  of  the  broadest  ecfuity,  and  that 
we  are  not  bound  by  any  specific  rules  re- 
garding the  construction  or  reformation  of 
the  document,  for  this  reason,  that  there  is, 
in  fact,  no  system  of  law  which  we  can  take 
for  our  standard  in  strictly  adjudicating  a 
matter  of  this  nature.  I  should,  therefore,  be 
very  slow  to  admit  any  technical  plea  regard- 
ing the  form,  the  effect  of  which  would  be 
that,  whereas  the  plaintiff  might  obuin  a 
decree  against  the  defendant,  the  defendant 
might  also,  in  another  suit,  obtain  a  decree 
against  the  plaintiff  for  the  very  same,  sum 
as  damages,  being  that  which  he  was  forced 
to  pay  as  rent  for  land  producing  nothing 
in  consequence  of  the  wrongful  acts  of  tltt 
plaintiff  Nazir  Ali. 

It  also  appears  to  me  that,  in  the  fonfitf 
suit,  the  question  now  in  issue  in  this  soit 
was  not  really  put  in  issue  and  adjudicated. 
It  is  clear  that  the  plaintiff,  although  he  may 
have  used  the  word  "  damages,"  gave  parti- 
culars of  his  claim,  and  that  in  that  suit  be 
claimed  only  wasilat  in  respect  of  nett  col- 
lections from  the  cultivated  land,  and  not 
damages  consequent  upon  the  breach  of  con- 
tract respecting  the  jungle-land :  especialff 
he  did  not  claim  any  specific  damages  on  ac- 
count of  non-fulfilment  of  the  terms  of  Ac 
contract  in  consequence  of  which  he  wodd 
be  forced  to  pay  rent  for  jungle-hiids 
which  he  was  prevented  from  bringing  into 
cultivation. 

Nor  do  I  think,  upon  equitable  grounds, 
that  the  plaintiff  can  be  allowed  so  far  to 
take  advantage  of  his  own  wrong  as  to  s^< 
"  1  have  in  part  broken  the  contract,  thc^^ 
fore  I  will  be  rid  of  the  whole."  If  the 
plaintiff's  contention  were  to  prevail,  itsecflis 
to  me  that,  practically,  this  would  be  the  ft- 
sult,  since  plaintiff  seeks  to  saddle  the  de- 
fendant with  the  enormous  rent  of  «,ooo 
rupees  per  annum,  which  probably  he  would 
be  unable  to  ^ay,  having  been  deprived  of 
the  opportunity  of  bringing  the  land  into 
cultivation.    A  decree  for  such  a  sum  ww^ 
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deprive  him  of  the  benefit  of  the  decree  for 
possession  which  he  has  already  obtained, 
and  utterly  ruin  him. 

Looking,  then,  to  the  broad  equity  of  the 
matter,  I  come  now  to  the  consideration  of 
the  contrfict  between  the  two  parties.  It 
was  a  contract  under  which  defendant  was 
to  obtam  possession  of  certain  uncultivated 
lands  which  he  was  to  hold  for  12  years  rent- 
free,  and  after  the  12  years  had  expired  he 
was  to  pay  rent  for  the  whole  area  at  the  rate 
of  10  annas  per  beegah.  The  date  during 
which  the  defendant  was  to  hold  rent-free 
was  no  doubt  specified,  but  I  consider  whe- 
ther, under  the  circumstances  that  it  is 
now  in^>ossible  literally  to  carry  out  the  pro- 
visions of  the  contract,  it  is  most  in  accord- 
ance with  the  spirit  and  essence  of  the  contract 
that  the  provision  for  the  12  years'  holding 
should  be  enforced,  or  whether  the  defend- 
ant should  be  treated  as  entitled  to  hold 
for  certain  particular  years  only,  most  of 
which  had  already  passed  before  quiet 
possession  was  given.  It  appears  to  me 
that,  taking  this  view  of  the  case,  the  real 
essebce  of  the  contract  was  a  12  years'  hold- 
ing rent-free.  A  conditional  contract  of  this 
kind  is  one,  the  character  of  which  does  not 
depend  on  years  or  dates,  and  the  princi- 
ples governing  it  would  be  the  same  whether 
it  were  made  in  1790  or  in  i860,  namely 
that  the  party  who  leases  uncultivated 
jangle-lands  not  yielding  immediate  profits 
should  hold  them  for  a  certain  number  of 
years  free  of  rent,  to  enable  him  to  bring 
them  under  cultivation,  and  pay  rent  for 
.  them  after  the  expiry  of  that  period. 

It  does  not  appear  to  me  that  the  spirit 
or  essence  of  the  contract  in  any  way  de- 
pended on  particular  dates,  and  in  this 
dilemma,  when  the  Court  cannot  enforce  the 
contract  literally,  it  should  enforce  it  in  the 
manner  most  in  accordance  with  the  inten- 
tion and  meaning  of  the  parties  at  the  time 
of  making  it. 

I  would  consider  the  contract  as  a  kind 
of  contingent  contract;  that,  in  fact,  the 
defendant  contracted  with  plaintiff  to  this 
e£fect:  "Provided  you  give  me  the  land 
rent-free  for  12  years  from  1258  to  1269, 
I  will  pay  rent  in  1270."  If,  then,  it  is 
the  case  that  the  plaintiff  did  not,  according 
to  his  part  of  the  contract,  give  up  the  lands 
from  1259  ^^  1269,  then  the  defendant  can- 
not equitably  b^  held  to  be  bound  to  perform 
his  counter- contract  to  pay  ri^nt  in  1270. 

We  have  not,  in  our  judgment  in  this 
case,  gone  minutely  into  the  question  as  to 
how  far  the  plaintiff  and  how  far  the  defend- 


ant was  to  blame  for  the  long  delay  which 
occurred  with  respect  to  defendant's  getting 
possession  of  the  land ;  but  I  notice  that  the 
original  12  years  did  not  expire  till  1269, 
the  year  immediately  previous  to  the  suit 
for  rent;  and  as  it  appeiu^  on  the  face 
of  the  proceedings  that  the  plaintiff  kept 
the  defendant  out  of  possession  during  a  part 
of  the  12  years  at  least,  I  do  not  think 
it  necessary  to  consider  how  long  the 
plaintiff  kept  defendant  out  of  possession, 
and  how  far  oiu*  judgment  might  have  been 
affected  by  defendant's  own  latches^  in  re- 
spect to  a  portion  of  the  time,  as  condoning 
the  conduct  of  the  plaintiff  in  not  giving 
him  possession.  It  is  enough  that,  through 
the  resistance  of  the  plaintiff,  the  defendant 
has  not  yet  had  possession  for  12  years. 
That  being  so,  it  seems  to  me  that  our 
judgment  passed  on  the  i6th  of  March  1865 
was  correct,  and  that,  plaintiff  not  having 
fulfilled  his  contract  in  giving  1 2  years'  rent- 
free  possession,  defendant  is  not  liable  to 
pay  rent  for  1270  upon  the  jungle  lands. 

It  has  been  suggested  by  the  Counsel  for 
the  petitioner  that  the  defendant  would  take 
advantage  of  plaintiff's  labor  and  capital 
expended  in  cultivating  the  jungle.  Now, 
it  is  patent  that  defendant  actually  sued  the 
plaintiff  for  a  measurement,  being,  it  appears, 
ready  and  willing  to  pay,  as  he  has  always 
paid,  for  the  cultivated  land  for  which  also 
he  obtained  wasilat  in  the  previous  suit. 
Plaintiff  does  not  no^v  sue  for  rent  of  cul- 
tivated land  ;  if  that  were  so,  there  might  be 
much  equity  in  his  favor.  In  fact,  in  this 
suit,  plaintiff  has  sued  to  obtain  from  the 
defendant  rents  for  the  whole  of  the  lands 
described  as  jungle  lands,  while  he  had 
prevented  the  defendant  from  enjoying  quiet 
rent-free  possession  of  those  lands  during 
a  period  of  12  years  prior  to  this  suit.  To 
that  I  think *that  he  has  no  right.  I  dismiss 
the  application  for  review  of  judgment. 

Macpherson,  J, — In  this  case,  on  further 
considering  our  former  judgment,  as  to 
which  I  may  say  that  my  mind  has  never 
been  entirely  free  from  doubt,  1  have  come  to 
the  conclusion  that  the  review  prayed  for 
ought  to  be  granted. 

It  seems  to  me  to  be  perfectly  clear  that, 
looking  at  the  circumstances  under  which 
the  case  comes  before  us,  there  is  no  ground 
for  contending  that  we  have  the  power, 
under  any  principle  either  of  law  or  equity, 
to  interfere  with  the  contract  originally 
made  so  as  in  any  way  to  var/  or  reform 
that  contract.  I  think  now,  as  hn  the  first 
hearing  of  the  appeal,  that  the  patties  are 
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bound  by  th$  agreement  which  they  origi- 
nally enterejd  into,  and  tb9X  we  cannot  sub- 
stitute a  new  contract  in  supfsrsession  of 
that  agreempn^  On  the  former  occasion  I 
decided  ip  favor,  of  the  (}efen42tnt  upon  the 
ground  that,  according  tp  tl)e  correct  con- 
struction of  the  original  con^jrapt.  tl^e  rent-f ffiee 
possession  which  the  parti^^  contemplated 
Was  not  po$session  fox  the  ^ecific  years  1 85 1 
SO  1869/  but  for  12  y^ar$  geff^ralfy,  an(^, 
therefore,  the  defendanit  was  pot  bound  in  any 
case  to  pay  rent  unless  and  unti^  be  had  had 
possession  rent-free  for  iz  y^^ars.  If  I  now 
think  that  our  judgment  wa$  wropg,  i^  is 
Jbecause,  having  looked  iporp  Qar^ful)y  and 
$trictly  at  the  language  used  in  the  written 
agreement  or  pottah  which  the  parties 
signed,  I  now  ani  of  opinion  that  that  docu- 
ment, when  rightly  construe^,  does  not  bear 
the  interpretation  that  we  put  upon  it.  'the 
pottah  fixes  the  rent  for  the  cleared  lands 
at  12  annas  per  beegah,  and  for  t^e  unclear- 
ed or  jungle  lands  at  10  annas  per  beegah  ; 
and  then  we  have  the  following  provisions : — 
"  After  hol(iing  tj^e  latter  (the  jupgle 
**  lands)  rent-free  for  ft  period  of  i  $  years 
''from  185 1  to  1862,  ,an4  offering  to  pay 
V  rents  for  ^he  iands  covered  with  jungle 
''from  the  yf^ar  1863  (corf^spondifig  to 
ff  i»70  B.  S,)-''  and  agaijif— '*  yithin  six 
"  monil^9  from  this  dat^,  iny^jiffpr^seric^the 
"  lands  cleared  and  cultiv^fpd  up  .101237" 
(the  y.ear  prior  to  that  in  \yhich  the  agreement 
^as  piade)  "  shall  be  measured  by  an  Ameen, 
"  and  whatever  quantity  of  Aasti  (or  cul- 
"  tivaied)  lands  may  be  ascertained  19  exist 
."  in  excess  of  the  aforesaid  conditionally 
"  settled  jumma,  you  will  pay  rents  tor  such 
"excess  quantity  at  the  said  rate  of  12^ 
'' annas,  and  if  it  be  fbuncj  less  you  will 
"  obtain  art  abatement  of  the  said  condi- 
"  tionally  settled  jumma  at  ibat  rate.  Out 
"  of  the  aforesaid  42,600  beegahs,  whatever 
"  quantity  of  land  may  be  ascertained  in 
"  vonr  presence  by  a  measuring  Ameen  to 
"  have  been  cultivated  up  to  1257  B.  S.,  of 
.'•  such  quantity  at  12  ^nnas  a  beegah,  aiid 
"  of  the  remaining  junjgle  land  after  Jt]be 
"  aforesaid  1 2  years  rent-free  holding,  in 
"  1270  B.  S.  at  10  annas  a  beegah  a  perma- 
"  nent  settlement  '11  be  effected  .^'Uh  you!" 
\vhen  we  read  ..^ese  clauses  together, 
^d  find  that,  while  in  th'e  earlier  part  of 
the  potuh,  the  term  "  rent-free  ipr  ^  period 
of  I J  years  from  185 1  lo  1^62"  is  used, 
express  reference  is,  in  the  latter  portion 
of  the  ppttjji,  made  to  tfcose  particular  12 
years  (ip^sroach  as  the  word^  u^d  ^fe 
"  after    the    aforesaid '  12    years'  '  rent-fre? 


holding"),  it  seems  to  me  that  we  must 
hold  that  the  parties  who  entered  into  this 
agreement  contracted  for  a  rent-free  hold- 
ing during  the  particular  years  named,  t.  r, 
from  1851  to  ^862,  and  not  for  a  rent-free 
^ol^ipg  of  twelve  ye^rs  generally.  I  thiDJc 
we  were  y^fQ^g  wheji  we  held  that  ttw 
defendant  could  not  become  liable  for 
rent  after  1862  unless  he  had  had  u 
years'  previous  po3sessipn.  In  my  opi- 
nion, tne  pottah,  when  truly  read,  is  a 
contract  which>  whi)e  it  );)Ound  the  grantor  tn 
permit  the  lessee  to  enjoy  the  lands  rent- 
free  for  1 2  years,  at  the  same  lime  bound  the 
lessee  to  pay  rent  for  these  lands,  in  any 
event  from  1270  or  1862. 

Putting  this  construction  on  the  pottah,  I 
proceed  to  consider  the  position  in  which 
the  parties  stand  before  the  Court  as  regards 
these  jungle  lands,  to  which  lands  alone  the 
present  application  for  review  refers. 

The  defendant  (the  lessee)  having  got 
possession,  was  ousted  after  a  few  months,  in 
April  1852,  by  one  Terry.  The  grantor  of 
the  pottah — ^that  is  to  say,  Nazir  All  Khan, 
the  petitioner  for  review — ^was  not  in  any  way 
responsible  for  that  ouster.  Nazir  Ali 
Khan  imttiediately  brought'  a  suit  against 
Terry  to  recover  possession,  stating  in  his 
plaint  that  the  defendant  in  this  suit  was 
under  his  pottah  entitled  to  possession — thas 
admitting  in  Court  the  defendant's  rights. 
In  IVIarch  185)  Nazir  Ali  Khan  effected 
a  compromise  with  Terr}',  by  which  posses- 
sion of  the  lands  was  restored  to  Nazir 
Ali'  Khan.  The  defendant  did  not  then 
resume  possession;  but  nine  months  after- 
wards, in  I^ecember  1853,  Nazir  Ali  Khan 
granted  a  fresh  pottah  of  these  same  lands 
tp  one  Nundololl  Ghose,  who  was  put  in 
possessidn,  and  there  remained  till  i860,  when 
the  defendant  sued  Nazir  Ali  Khan  and 
Nundololl  jointly  to  recover  possession  nn- 
dei-  the  pottah  granted  to  him  in  1851. 

There  is  nothing  upon  the  record  to  shov 
that  Nazir  Ali  Khan  was  in  any  way  to 
blame  iojr  the  defendant's  being  turned  out 
by  Terry :  nor  is  there  any  evidence  of  wrong 
done  by  Nazir  Ali  Khan  to  the  defendant, 
except' such  as  is  contained  in,  or  may  be 
gathered  from,  the  fact  of  his  eraniing  the 
ppitah  to  Nundololl.  On  the  otner  hand,  it 
is  npt  shewn  that  the  defendant  ever  sought 
to  be  restored  to  possession  on  the  suit  with 
Terry  being  compromised.  • 

Nazir  Ali  MChan,  it  is  to  be  observed, 
bimseli  held  these  lands  from  Government, 
uppn  such  Verms  that,  if  they  were  not  dear- 
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cd  within   a  certain  number  of  years,   his 
tenure  would  be  forfeited. 

t  \  *  ' 

Defendant  having  had  no  possession  from 
the  time  he  was  dispossessed  by  Terry  up  to 
i860,    and  Nazir    All   having    treated    the 
lands  as  kis  own;  and  granted  a  new  pottah 
to  NundoioU,  the  defendant  was  clearly  ab- 
solved from  any  liability  to  Nazir  AH  Khan 
under  his  original  lease.     But  the  defendant 
chose,  in  the  end  of  i860,  to  come  forward 
and  insist  upon  returning  to  his  lease  and 
getting  possession  of  the  land  under  it.     He 
did  so,  knowyig  that  he  had  been  out  of  pos- 
session for  more  than  7  years,  but  knowing 
also  that  he  had  agreed  to  pay  rent  for  the 
jungle- lands  as  from  1270  or  1S62,  that  is  to 
say,  at  the  end  of  12  years  from  the  time 
when  he  was  originally  entitled  to  possession. 
Suing  as  he  did  in  i860  to  recover  posses- 
sion after  having  been  out  for  more  than 
seven  years,  it  was  impossible  for  any  Courf, 
by  any  decree  that  could  be  made,  to  put 
him  in  precisely  the  same  position  which  he 
would  have  been  in  had  he  never  been  out 
of  possession.     It  was  not  a  case  in  which 
a  decree  in  the  nature  of  a  decree  for  spe- 
cific performance  could  be  given,  because  the 
position  of  all  parties  .w^  wholly   altered 
from  what  it  wa$  when  the  defendant  was 
turned  out  in  1852.     To  restore  the  parties  to 
their  original  position  was  a  simple  and  ab- 
^ul^  imppssiJjiJijty.     The  defendant,  there- 
fore, if  he  chose  tp  take  again  to  his  original 
pottah,  would  necessarily  have  to  return  to 
his  original  liabilities  under  it,  subject  al- 
ways to  such  compensation  by  way  of  da- 
mages   as    the    Court    might   think    fit   to 
give    bim   for    any    loss    which    he    might 
have  sustained  through  being  dispossessed. 
A  suit  for  damages  was  the  only  reihedy 
open  to  the  defendant,  and  in  such  a  suijt 
there    is   no   doubt   he    might   h^ve    been 
fully    compenjsated    for    the    loss    he    had 
sustained. 

And  the  defendant  knew  that  this  was 
so,  when  he  brought  his  suit  in  i860  to  re- 
cover possession ;  for,  as  a-  matter  of  fact, 
in  that  suit  he  prayed,  among  other  things, 
for  wcLsilat  or  mesne-profits,  "  together  with 
dainages  and  interest."  It  is  true  that  no 
specific  damages  are  alleged  or  clairhed  in 
his  plaint,  and  that  Ihe  amount  to  which  the 
defendant  was  entitled  was  decreed  by  the 
Court  solely  with  reference  to  the  question 
of  wasilat  or*  mesnc-profits,  no  case  being 
gone  into  as  to  any  other  damages.  Still  the 
defendant  did  sue  for  damages;  that  was 
the  proper  form  of  remedy  for  him  to  seek  ; 


and,  if  he  did  not  press  his  claim,  or  if  the 
Court  did  not  consider  it  established,  his 
not  having  in  fact  got  damages  in  that  suit 
Will  not  affect  his  legal  position  now  under 
his  lease,  and  cannot  put  Nazir  All  Kha'^ 
in  any  worse  position  for  the  purposes  of 
this  suit  than  if  the  defendant  had  got  a  de- 
cree with  damages  fully  compensating  him. 
I  do  not  think'  that,  the  defendant  having 
insisted  upon  taking  to  his  pottah  again, 
Nazir  Ali  Khan  can,  equitably  or  other- 
wise, be  debarred  from  enforcing  the  terms 
of  the  pottah  against  him,  merely  becfitife 
the  defendant  has  failed  to  recover  certain 
compensation  which  he  ought  to  have,  or 
might  have,  recovered.  It  is  not  necessary 
for"'  me  to  consider  now  whether  or  riot,  after 
what  occurred  in  the  ''suit  in  which  the 
.defendant  was  plaintiff,  he  can  still  recover 
from  Nazir  Ali  Khan  any' fiirther  da- 
mages for  the  time  during  which  he  was  kept 
out  of  possession.  Looking  at  the  circum- 
stances under  which  he  returned  to  his  lease, 
and  asked  the  Court  to  piit  him  in  possession, 
I  think  that  he  put  himself  in  such  a 
position  that  the  only  compensation  which 
he  could  get  was  by  way  of  damages.  I^  he 
had  raised  the  question  of  damages  in  his 
suit  in  a  proper  manner,  and  had  given  proof 
in  the  usual  way  of  the  damages  sustained 
by  him,  whether  by  loss  of  rent  or  increased 
cost  of  clearing  or  cultivation,  or  injury 
generally  to  his  tenure,  he  might  have  been 
fully  recouped,  and  the  Court  would  have 
been  acting  on  recognised  principles  ; 
whereas  any  attempt  to  give  specific  perform- 
ance now,  or  to  reform  the  original  contract, 
or  to  determine  the  precise  period  from 
which  the  payment  of  rent  under  the 
circumstances  which  have  occurred  begins, 
must  be  based  upon  the  mosjt  uncertain 
grounds  and  upon  no  known  or  recognised 
principle  whatever. 

On  the  whole,  then,  it  seems  to  pie  that, 
the  12  years  specified  in  the  pottafi  iiaving 
elapsed,  and  the  contract  being  a 'contract 
to  pay  from  1270,  the  plaintiff  ih  ^Kis  siiit 
is  entitled  to  recover  the  rents  of  the'jungle- 
lands.  I  think  that  our  judgment  of  which 
a  review  is  now  sought  is  wrong,  and  that 
a  review  should  be  granted.  But  as  there 
is  unfortunately  a  difference  of  opinion 
between  myself  and  Mr.  Justice  Camphell, 
our  former  judgment  must  stand.  The  loth 
of  the  Rules  of  the  ist  of  May  1863,  as 
to  applications  for  review  of  judgment, 
declares  that,  when  only  two  Judges  who 
have  passed  a  decision  are  pretent  and  hear 
an  application  for  a  review  thereof,  the  re- 
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view  will  be  granted  only  when  both  agree 
in  the  order  for  its  admission.  In  accord- 
ance with  that  rule,  the  present  application 
must  be  refused. 


The  22nd  May  1866. 

Present  : 

The  Hon'ble  H.  V.'Bayley  and  F,  B.  Kemp, 

Judges, 

Appeal— Suit  for  rent  under  zoo  rupees— In- 

tenreaor. 

Case  No.  2928  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Rajshahye,  dated  the  12th 
August  186 ^y  reversing  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 

dated  the  14th  March  r86^, 

» 

Chunder  Kant  Sircar  (Plaintiff), 
Appellant, 

versus 

Beerbul  Puramanick  and  others  (Defendants), 

Respondents, 

Baboos   Sreenath    Doss    and    Anunt    Ram 
Ghose  for  Appellant. 

Baboo  Mohinee  Mohun  Roy  for 
Respondents. 

An  intervenor  under  Section  77,  Act  X.  of  1859,  has  a 
right  of  appeal  to  the  Judgre  in  a  suit  for  rent  under  100 
rupees  in  which  a  question  of  title  was  determined  by 
the  Deputy  Collector. 

The  two  grounds  uken  are— 

^•f''— That  an  intervenor  under  Section 
T!,  Act  X.,  has  no  right  of  appeal  to  the 
Judge  m  a  case  under  100  rupees  ; 

*k  ^^"^'T^*^*'  ^^^  ^^^^^  was  wrong,  on 
the  application  of  the  special  appellant  for  a 
review,  m  going  into  the  whole  merits  of  the 
case  and  r^ersing  the  decision  of  the  Court 
of  first  mststhce. 


On  the  first  ground,  we  hold  that,  as  a 
question  of  title  was  determined  by  the  dc^ 
cision  of  the  Deputy  Collector,  an  appeal 
would  lie  to  the  Judge.  There  are  several 
rulings  of  this  Court  to  that  effect. 

On  the  second  ground,  the  ^udge  hav- 
ing admittedly  juriaiiction,  the  whole  case 
and  the  parties  were  before  him,  and  he  was 
fully  competent  to  decree  or  dismiss  the 
appeal. 

The  appeal  is  dismissed  with  costs  and 
interest. 


The  4th  May  1866. 

.  Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A  G, 
Macpherson,  Judges. 

Rent — ^Abandonment  of  portion  of  jote. 

Case  No.  232  of  1866  under  Act  X.  of  1859. 

Special  Appeal /rom  a  decision  passed  by  tie 
Judge  of  Dinagepore,  dated  the  2smi 
November  iS6j,  reversing  a  decision  passed 
by  the  Collector  of  that  District,  dated  ikt 
8th  August  186^. 

Saroda  Soonduree  Debee  (Plaintiff)* 
Appellant, 

versus 

Hazee  Mahomed  Mundul  (Defendant), 
Respondent, 

Baboos  Upprokash  Chunder  Mootterjee  and 
Mohendro  Lai  Seal  for  Appellant 

No  one  for  Respondent. 

As  longr  as  a  ryot  retains  possession  of  any  portioa 
of  his  jote,  he  is  hable  for  the  rent  of  the  whole. 

It  is  quite  clear  to  us,  although  no  one 
appears  for  the  respondent,  that  the  decision 
of  the  Judge  is  wrong  in  law,  and  cannoc 
stand.  We  know  of  no  law  or  custom  bj 
which  a  ryot  is  justified  in  throwing  np  a 
portion  of  his  jote,  and  in  keeping  just  thit 
portion  which  happens  to  suit  his  conveni- 
ence, and  which  may  be,  as  is  pleaded  in  this 
instance,  the  very  portion  which  confen 
value  on  the  remainder  of  the  jote,  and  one 
without  which  no  fresh  tenant  will  be  foond 
to  enter  on  an  engagement.  In  this  in- 
stance, the  ryot  may  either  retain  the  whole, 
or  he  may  throw  up  the  whole,  in  conformity 
with  the  provisions  of  Act  X.  of  1859.  ^^ 
as  long  as  he  retains  any  portion  of  the  land, 
he  is  liable  for  the  rent  of  ttie  whole.  Nor 
was  the  plaintiff  bound  to  apply  to  the  Col- 
lector to  eject  the  ryot  under  such  circum- 
stances. 
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The  case  is  remanded  for  the  Judge  to 
determine  the  rent  for  which  the  defendant 
iSy  and  must  be,  held  liable.  The  plaintiff,  it 
b  true,  asks  for  a  kubooleut  and  for  an  en- 
hanced rent.  The  Coiirt  may,  in  such  a 
case,  orde|^  the  tenant  to  pay  rent  or  to  give 
a  kubooleut  to  the  landlord  for  a  certain  rate 
of  rent,  being  careful  that,  on  the  other 
hand,  the  ryot  shall  not  be  prevented  from 
throwing  up  the  whole  of  his  tenancy,  if  he 
be  so  minded,  provided  he  do  so  at  the  time 
and  under  the  formalities  prescribed  by  the 
law.  • 

The  Judge*  will  pass  a  fresh  judgment 
according  to  the  above  principles,  and  will 
determine  what  rent  the  defendant  is  to  pay 
for  the  whole  of  the  jote,  of  which  we  still 
hold  him  to  be  in  legal  possession,  and  for 
the  rent  of  which  he  is  legally  accountable. 


The  5th  May  i866. 

Praent : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 

Jnriadktioii— Suit  by  gemindar  against  agent 
and  sureties  for  money. 

Case  No.  3015  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  0/  Backergunge,  dated  the 
22nd  July  iS6jy  reversing  a  decision 
passed  by  the  Principal  Sudder  Ameen 
of  thai  District y  dated  the  tst  August  1864, 

Syud  Woozeer  Ali  (Plaintiff),  Appellant, 

versus 

Doorga  Chum  Roy  and  others  (Defendants), 

Respondents. 

Baboo  Chunder  Madhub  Ghose  for 
Appellant. 

JBaboos  Hem  Chunder^  Banet^jee  and  Umbika 
Chum  Banerjee  for  Respondents. 

According  to  Section  34,  Act  X.  of  1859,  the  Civil 
Court  has  no  jurisdiction  to  tr)r  a  suit  by  a  zemindar 
against  an  a^nt  and  his  sureties  for  money  received 
by  the  agent  in  collection  of  the  rents  of  the  zemindary, 
cyeo  where  it  is  pleaded  that  the  agent  received  special 
directioos  from  the  zemindar  for  the  disposal  of  the 
nooey,  when  it  appears  that  the  mone^  never  left  the 
hsads  of  the  agent  but  was  misappropriated  by  him. 

JThis  was  a  suit  brought  by  a  zemindar 
against  his  Naib  and  agsunst  his  sureties 
for  the  recoveiy  of  certain  sums  collected 
by  the  agent  from  the  estate,  and  afterwards 
misappropriated.  It  is  alleged  that  false 
Mtries  of  monies  paid   to  the  zemindar's 


creditors  were  made  in  the  books,  whereas 
the  sums  in  question  were  never  so  paid 
at  all,  but  applied  by  the  agent  to  his  own 
uses.  The  suit  was  decreed  by  the  Moon- 
siff,  but  afterwards  dismissed  on  appeal  by 
the  Judge  on  the  issue  of  limitation,  and  the 
zemindar  now  appeals  specially. 

There  is,  however,  no  occasion  for  us 
to  go  into  the  case  on  the  point  of  limitation, 
as  we  have  no  doubt  that  the  Civil  Court 
had  no  jurisdiction  to  try  the  suit,  and 
that  the  preliminary  objection  on  this  head 
urged  by  the  special  respondent  must  be 
allowed. 

Section  34  of  Act  X.  of  1859  expressly 
lays  it  down  that  suits  by  zemindars  against 
any  agent  employed  by  them  in  the  collection 
of  rent  or  against  the  sureties  of  such  agents 
for  money  received  by  such  agents  shall 
be  cognizable  by  Collectors,  and  shall  be  in- 
stituted and  tried  under  the  provisions  of 
Act  X.,  and  shall  not  be  cognizable  in  any 
other  Court. 

The  special  appellant's  vakeel  endeavours 
to  get  over  the  effect  .of  this  Section  by 
pleading  that,  under  the  circumstances, 
money  collected  by  the  agent,  and  specially 
ordered  by  the  employer  to  be  paid  to  a 
particular  individual,  as  this  was,  must  be 
considered  as  having  been  paid  over  to  the 
principal  by  the  agent  and  then  given  back 
to  the  latter  for  the  performance  of  the 
special  service  required — to  be,  in  short,  an 
ordinary  debt  between  these  two  individuals, 
the  agent  being,  as  agent,  functus  officio 
when  he  received  special  directions  as  to 
the  disposal  of  the  money. 

This  argument  appears  to  us  altogether 
unsound.  Whatever  arrangements  may  have 
been  made  by  the  zemindar  for  the  payment 
of  his  creditors,  and  whatever  might  be  the 
effect  of  those  arrangements  on  the  position 
of  the  ageQt  quoad  the  sums  paid,  they  can 
have  nothing  to  do  with  this  case,  as  they 
were  never  attempted  to  be  carried  out; 
the  money  never  left  the  hands  of  the  agent 
at  all^after  having  been  received  by  him, 
but  was  misappropriated  by  him,  although 
the  zemindary-accounts  were  debited  with 
the  amount. 

We  have  no  doubt  that  the  case  comes 
properly  within  the  purview  of  Section  24 
of  Act  X.,  and  that  the  Qivil  Court  had  no 
jurisdiction  to  try  it.  As,  however,  the 
Judge  has  thrown  out  the  special  appellant's 
case,  though  on  different  grounds,  it  will  be 
sufficient  for  the  purpose  of  carrying  out  the 
order  now  passed,  that  we  dismiss  this  spe- 
cial appeal  wiUi  costs* 


*( 
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The  5th  May  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Enhancement  | Exemption  from)— Mourosee 
pottan  without  fixed  rent 

Case  No.  3633  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Hooghly^  dated  the  28th 
August  186 ^y  reversing  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  2'jth  May  1865^ 

Taruck  Chunder  Nundee  and  others  (Plaint- 
iffs), Appellants, 

versus 

Modhoo  Soodun  Nundee  and  othefs 
(Defendants),  Respondents, 

Baboo  Dwarkanath  Sein  for  Appellants. 

Baboo s  Roman ath  Bose,  Kalee  Prosunno 
Dutt,  and  'larucknath  Sein  for  Respond- 
ents. 

A  mourosee  pottah  in  which  the  rent  is  not  fixed  as 
invariable  does  not  protect  the  ryot  from  enhance- 
ment. 

The  Lower  Appellate  Court  thinks  that 
the  pottah  produced  by  the  special  respond- 
ent, the  ryot  in  this  case  for  enhancement, 
having  been  filed  and  accepted  before  in  a 
case  instituted  by  the  landlord  of  the  spe- 
cial appellant,  plaintiff,  for  ousting:  the 
said  ryot  under  Section  25  of  Act  X.  of 
1859,  and  dismissed  on  the  3rd  of  March 
1863,  the  genuineness  of  this  pottah  need 
not  be  tried  over  in  this  case. 

The  special  appellant  appeals  and  pleads 
that  the  Lower  Appellate  Court  should  re-try 
the  pottah  in  this  case,  and  ihaf,  even  if  the 
pottah  be  considered  to  be  proved,  its  terms 
do  not  protect  the  ryot  from  enhancement. 

We  find  that  the  pottah  Is  a  mourosee 
pottah,  but  the  rent  fixed  in  the  lease  does 
not  appear  to  have  been  fixed  and  invariable. 
There  are  not  in  it  any  such  words  as  these : 
"  that  the  rent  shall  not  hereafter  be  altered 
or  increased"  {see  page  136  of  the  Sudder 
Decisions  of  1859,  ^^^  ^oit  in  page  140, 
Vol.  L,  S.  S.  Reports). 

We  also  find  that  the  first  plea  of  the 
special  appellant  is  right.  We  accordingly 
remand  th^  case  to  the  Lower  Appellate 
Court  to  rd^try  it  with  reference  to  the  above 
remarks. 


The  5th  May  i856. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
naih  Pundit,  Judges,  * 

Right  of  occupancy— Ryots  holding  under  pottab 
granted  for  terms  of  years. 

Case  No.  3574  of  1865  under  Act  X.  of  1851^. 

Special  Appeal  from  a  decision  passed  h 
the  Judge  of  Bhaugulpore^  dated  the  iSik 
August  i86s,  affirming  a  -decision  fasui 
by  the  Deputy  Collector  of  that  District, 
dated  the  30th  November  186^, 

Kebul  Muhtoon  and  others  (Plaintiffs), 

Appellants, 

versus 

Sheikh  Sunnoo  and  others  (Defendants), 

Resp'oMents, 

Baboo  Nursingh  Chunder  Mitter  for 
Appellants. 

Mr,  R.  E.  Twidale  and  Baboo  Greesk 
Chunder  Ghose  for  Respondents. 

A  ryotj  who  holds  for  more  than  xi  years  under  p0t- 
tahs  g^ranted  only  for  terms  of  years,  has  no  rigk  erf 
occupancy. 

The  Lower  Appellate  Court  has  decided 
that,  the  special  appellant  having  successively 
held  under  pottahs  granted  only  for  terrts 
of  years,  he  has  no  right  cff  occupancy. 

The  special  appellant  appeals  aj^^ainsi  this 
decision,  and  cannot  sho^v  that  his  tenure 
or  holding  existed  before  the  pottahs  pro- 
duced in  this  case. 

Now,  if  the  special  appellant  held  only 
under  these  pottahs,  he  cannot,  by  holding 
under  them  for  more  than  12  years,  acquire 
a  right  of  occupancy. 

If  the  original  pottah  was  for  a  term  of 
years,  and  the  special  appellant  hid,  after 
the  expiration  of  the  term  of  the  lease,  held 
over  on  the  same  terms,  and  thus  held  alto- 
gether for  .12  years,  the  case  might  have 
been  different.  ^ 

Wfe  atcordingly  see  no  reason  lo  interfere, 
and  reject  the  special  appeal  with  costs. 
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The  9ih  May  1866. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and 

A.  G.  Macpherson,  Judges, 

Lease— Refinquisiiment—Sectioxi  19,  Act  X. 

of  1859. 

Case  No.  258  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Bhaugulpore,  dated  the  21st 
September  186 ^^  affirm' ng  a  decision  parsed 
by  the  Deputy  Collector  of  that  Dislricty 
dated  the  i6th  March  i86^, 

Kashee  Singh  (Defendant),  Appellant, 

versus 

Messrs.  P.  Onraet  and  T.  Grant  (Plaintiffs;, 

Respondents. 

Baboos  Kishen  Succa  Mookerjte  and  Mohen- 
dro  Lai  Shome  for  Appellant. 

Air.  G»  C  Paul  and  Baboos  Umurnath  Bose 
and  Bungshee  Doss  Seal  for  Respondents. 

A  ryoty  who  has  taken  a  lease  In  writing  for  a  fixed 
term,  cannot,  under  Section  19,  Act  X.  of  1859,  thiow 
it  up  during  its  currency. 

The  point  to  be  decided  in  this  case  is 
whether  a  ryot,  having  taken  a  lease  in 
writing  of  certain  lands  for  five  years,  is 
entitled,  under  Section  19  of  Act  X.  of  1859, 
to  throw  up  his  lease  during  its  currency. 
It  is  admitted  that  the  ryot  (who  is  the 
appellant  before  us)  has  given  the  requisite 
notice.  The  only  question  is  as  to  his  right 
to  relinquish. 

The  Lower  Appellate  Court  has  held 
that  he  was  not  entitled  to  relinquish, 
having  specially  contracted  to  hold  for  five 
years.  In  this  ruling  we  concur.  We 
think  that  Section  19  of  Act  X.  lioes  not 
apply  to  cases  where  the  rtot  has  entered 
into  a  lease  for  a  specific  term.  Act  X.  does 
not  declare  that  all  contracts  made  by  ryots 

Vol  V. 


are  to  be  subject  to  all  the  provisions  of  ihat 
Act ;  and,  in  the  absence  of  any  such  declara- 
tion, we  see  no  reason  why  we  should  hold 
ihat  the  case  does  not  fall  within  the  general 
principle  that  parties  may  enter  into  any 
contracts  they  please,  so  long  as  they  are 
not  contrary  to  any  law ;  and  that,  if  they 
do  enter  into  special  contracts  allowed  by 
law,  they  will  be  bound  by  the  terms  of 
those  contracts.  Section  13  of  Act  X,  shows 
that  ryots  holding  under  special  engagements 
cannot  be  enhanced.  If  the  zemindars  are  to 
be  held  to  their  engagements  so  as  not  to  be 
able  to  enhance,  on  what  principle  is  it 
that  ryots  are  not  to  be  held  to  theirs, 
so  as  to  prevent  them  throwing  up  their 
lands  before  the  exf)iry  of  the  term  for 
which  they  have  taken  them  ?  There  is 
nothing  in  Act  X.  which  leads  to  the  con- 
clusion that  it  was  intended  that  a  ryot,  who 
takes  a  lease  for  five  years  certain,  should 
not  be  bound  by  his  agreement. 

Mr.  Paul,  for  the  respondent,  objects  that 
the  Lower  Court  is  wrong  (on  a  mixed 
question  of  law  and  fact)  in  holdinof  that  the 
appellant  is  a  ryot.  The  Lower  Court 
may  be  wrong  in  this;  but  we  cannot  now 
enter  on  this  matter.  The  case  was  on  a 
former  occasion  before  this  Court,  and  was 
then  remanded  merely  that  final  orders 
might  be  passed  by  the  Lower  Court,  this 
Court  stating  in  its  ju  Igment  that  the  Lower 
Court  had  decided  that  the  appellant  was 
a  ryot.  This  Court  having  on  that  occasion 
deemed  the  question  as  to  his  -being  or  not 
being  a  ryot  to  have  been  then  decided,  and 
the  decision  not  having  been  then  objected 
to,  we  cannot  re- open  it  now. 

The  appeal  is  dismissed  with  costs. 


•  The  loth  May  1866. 
Present  : 

The  Hon'ble  H.  V.  Bayley  and  W.  S. 
Seton-Karr,  Judges. 

Jurisdiction — Tresoass— Mention   of    Howala 

and  Neem  Howala. 

Case  No.  3455  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Principal  Sudder  Ameen  of  Backer^ 
gunge,  dated  the  2yfh  July  V^.f,  affirm- 
ing   a    decision    passed    by    the    Sudder 
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Moonsiff  of  that  District,  dated  the  i6th\ 
December  j86^. 

Mr.  Silvcstre  Barairo  (Plaintiff),  Appellant, 

versus 

Mr.  F.  IT.  Pellew,  Secretary  to  the  Go- 
vernment School,  and  others  (Defendants), 
Respondents, 

'   Baboo  Khettronath  Dose  for  Appellant. 
Baboo  Kishen  Kishore  Ghose  for  Respondents. 

The  mere  incidental  and  descriptive  mention  of  such 
tenures  as  Howaia  and  Neem  Hnwala  does  not  oust  the 
jurisdiction  of  the  (  ivil  Court  in  casts  of  t«es|.ass  and 
the  like,  nor  does  it  vest  the  jurisdiction  in  the  Revenue  : 
Courts  under  "Clause  6,  Section  23,  Act  X.  of  ife59. 

Both  the  Courts  arc  utterly  wrong,  and 
we  are  at  a  loss  10  conceive  how  ihe  Juuges, 
after   reading   the   plaint,   coulJ    h.ivc  ever 

conceive*!  ihai  the  suit  was  one  cognizable 

« 

under  Section  23,  Clause  6,  of  Aci  X.  of 
1859. 

The  case  is  cle.irlv  one  for  the  removal  of 
a  nuisance,  or  against  a  trespass  with  nui- 
sance, on  the  pan  of  the  dcfendanis.  as  well 
as  10  set  aside  an  award  under  Act  IV.  of 
1840  unfavorable  to  the  plainiifT.  As  such, 
it  tlearlv  fell  wiiLin  the  cognizance  of  the 
Civil  C*)url.  The  mention  of  Ifowala  aid 
Neem  Howala  w«is  merelv  incidental  and 
docriptive ;  and  if  such  leims  were  to  be 
taken  to  oust  the  Civil  Courts  of  their 
jurisdiction  in  case  of  iresjiass  and  the  like, 
one- half  of  the  cases  in  Backeri^unire  mi^ht 
be  taken  to  fall  under  ihe  cogniz.mce  of 
Revenue  Courts  which  could  not  possibly 
decide  suvh  questions. 

We  set  asi  le  the  decisions  of  both  the 
Courts,  and  »c  urn  the  suit  to  the  fiist  Court 
for  trial  on  the  merits. 


The  iiihMay  1806. 

Present: 

The  Hon'ble  W.  S.  Seion-Karr  and 
A.  G.  Macpherson,  Judges. 

Estoppel — Resumption  snit. 
Case  No.  151  of  1866  under  Act  X. 

of  1859. 

Special  Appeal  from  a  decision  passed  hy  the 
Officiating  Judge  of  East  Burdwan^  dated 
the  i^th  September  186$^  modifying  a 
decision  passed  hy  the  Deputy  Collector  of 
thit  District,  diled  the  Jth  July  186$. 

Joy  Kishen  Mookerjee  (Plaintiff),  Appellant^ 

versus 

Kishen  Gurain  and  others  (Defendants), 

Respondents. 

Baboo  Pearee  Mohun  Mookerjee  for 

Appellant. 

No  one  for  Respondents. 

A  decree  in  a  resumption  suit  estops  only  the  parties 
to  that  suit  and  those  claiming:  under  them. 

It  is  contended  that  an  ex-par te  decree 
in  a  resumption  suit  estops  the  parties  in 
whose  favor  the  decree  of  the  Lower  Court 
in  the  suit  now  before  us  on  appeal  has 
been  made,  from  disputing  the  piaiDUff*s 
rights  as  claimed.  The  ex-par te  decree  roaj 
of  course  be  pleaded  against  the  parties  to  the 
resumption  suit  and  those  claiming  and^ 
them.  But  the  persons,  with  reference  to 
whom  the  question  arises  in  this  suit,  were  noc 
parties  (or  the  representatives  of  parties)  in 
the  former  suit,  and  are  in  no  way  estopped 
by  it.  *" 

The  appeal  is,  therefore,  dismissed. 

b 
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The  1 2th  May  1806.^ 

Present : 

The  Hon'ble  \V.  S.  Scton-Karr  and 
A.  G.  Macpherson,  Judges, 

ETidence  (of  variation  of  rent) — Zemindar*s 
papers  filed  or  attested  by  Gomastahs — ^Jumma 
Wasil  Bakee  papers. 

Cases  Nos.  408  to  417  of  1S66  under  Act  X. 

of  1S59. 

Special  Appeals  from  a  decision  passed 
by  the  Additional  Judge  of  Hooghly^ 
dated  the  2^th  November  iS6^,  reversing 
a  decision  passed  by  the  Deputy  CoHcclor 
of  Jehanabadf  dated  the  i2lh  April  186$, 

Gopal  Mundul  and  others  (Defendants), 

Appellants, 

versus 

Nobbo  Kishen  Mookerjee  (Plaintiff), 
Respondent. 

Baboo  Huree  Narain  Roy  for  Appellants. 

Baboos  Mohinee  Mohun  Roy  and  Tarucknath 
Sein  for  Respondent. 

A  mere  alteration  in  the  rate  of  rent,  on  the  part  of  a 
xemindar  nr  person  other  than  the  tenant,  will  not  prove 
a  variation  unless  it  be  shown  that  the  tenant  submitted 
to  or  paid  that  varied  and  enhanced  rate. 

Zemindar's  papers  filed  or  attested  by  gomastahs  are 
Dot  conclusive  proof  of  variation  unless  it  can  be  shown, 
■ot  merely  that  the  jumma  wasil  bakee  and  similar 
papers  show  a  varying  rate,  but  that  the  ryot  has  paid 
at  a  varying  rate. 

SetoH'Karry  J,  (Macpherson^  J.^  concur- 
ring). — All  these  cases  must  he  leniandcd  t<» 
the  Judge.  There  are  two  material  crror> 
in  law  ill  the  Juilge's  ileci«ion,  which  viua:e 
the  same,  and  other  parts  uf  the  judgment 
arc  defective.    • 

The  whole  of  the  tenures,  of  which  the 
semindar  now  sues  to  enhance  the    rent, 


were  adinittell/  c>vored  by  one  potiah'. 
The  Juili^e  does  not  find  with  clearness 
wlicdier  he  considers  the  saiil  po'tah  to 
be  lorged  or  unf-nven.  The  fi»si  Court 
lijuls  that,  nn  irr  ihis  po'tAh,  ihe  Ian  I  has 
hccn  he:d  at  an  unv.irving  rite  tniin  a  time 
inior  10  ihvj  Perpnud  Sot  l.Mnent.  The 
in»ttih  was  proUicc.l  in  sonc  lui^ition  hi 
1^37  and  jSj'i.  and  was  acted  on  as  genuine, 
d  hough  the  iiabdily  of  die  lenii  e  to  en- 
iiancoinent  was  not  then  the  exact  question 
at  issue. 

The  Ju  li;e  is  wrong  in  hoKlinq:  that  the 
pouali.  it  pD'.ci,  is  n  »i  here  liiary.  The 
terms  <;f  the  p«>iiah,  o^  more  corn-cily 
speaking,  ol  liie  sun  ud  <»f  1  ig;.  are  |>r^*cise 
and  defmit.',  a  id  inry  es  ab  isri  a  le  lUre 
tenat>Ie  by  trie  holder  at  an  unvarying  ra  e. 
The  pleader  fi;r  ilu  rt-spond.  nt  a  Imiis  that 
ne  cannot  sup  on  the  Jndge's  ruling'  on  thi-j 
i>oini,  'I'iie  Ind.,'e  is  als  »  wrong  in  hoMnig 
iliat  anv  action  taken  bv  Nundo  Ko»mf, 
who  unsuccessfully  conesed  the  possess  on 
'»!  this  pro}>eiiy  wih  the  predc  e^s  »rs  of  the 
defendants  in  1S37,  can  alter  the  chiracier 
ol  the  whole  jum-na  or  rate,  unless  it  be 
shown  that  the  «!'  f  .m  lant-*  acv^'iie>ce  I  in  his 
iiroceeding'8.  NuUilo  Koomar,  an  I.  after  him, 
Mtiddun  M  >hun  Aiinikaree,  are  said  to  have 
<old  a  portion  of  the  tenure  wiih  an  en- 
nanced  a>ses<ment  thereon  of  90  rupee*. 
But  a  mere  alteration  in  the  raes  on  the 
i»ari  of  a  z  *mindar  or  pcison  other  than  the 
tenant  will  not  make  out  a  variation  unless 
it  be  shown  that  the  tenant  submitted  to 
or  paid  tnat  varied  and  enhanced  rite.  On 
ihe  above  two  points,  the  Judge  has  cotn- 
mnted  an  error  in  law.  It  is  n  »t  sho^m, 
moreover,  t  >  which  suit  or  portion  of  the 
whole  tenure  this  alUged  enhancement  now 
lopl  es,  and  it  w«)uld  sejm  tnat.  after  all, 
his  poiti  n  has  fona  I  it-;  way  back  lo  some 
)r  other  of  ihe  defentl  mts.  a'ul  it  does  not 
ippear  that  this  e.ih  mjoJ  rate  was  ever 
received  i»r  paid. 

The  Juvlge  mu-t  reron-^iiler  his  judgment 
in  all  ihjse  ca-^e-?.  H^r  sivs  irulv  tnai  it 
wdnld  be  imp>)ssible  to  attest  the  authenti- 
cpy  of  the  pD  tab  by  any  dir  ct  evuleice. 
He  shonl  1.  therefore,  consider  whetner, 
io«»king  to  the  circum'^'ances  of  its  alleged 
ijrani  in  1791  or  1 19;.  an  I  to  i's  pro  luciion 
in  the  suit  of  1837  an  I  1S39,  as  well  as  10 
the  results  of  that  hiigiiion,  there  is  anv 
rea>on  to  con>idvr  it  a  fabricadon.  At  all 
evens,  he  must  ilearly  .*.taie  whether  he 
consiihrs  it  genuine  or  tals.*.  ^f  it  be  ge- 
nuine, and  u  ihe  zemindar  should  fail  to 
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prove  thac  the  rate  has  ever  been  altered, 
U  is  obvious  ihat  the  suiis  should  be  dis- 
ini^^ed.  The  Judge  alludes  to  the  evidence 
of  the  gomasiahs  who^  filed  or  attested 
certain  papers  of  the  zemindar.  Such  pa- 
pers, we  need  hardly  observe,  cannot  incon- 
te>tibly  prove  variaiions  in  a  lyot's  junima, 
unless  it  can  be  shown,  not  merely  ihai  the 
jumma  was  I  bakee  and  similar  pipers  s^iow 
a  varying  rate,  but  that  the  r)ot  has  paid 
at  a  varying  rate.  Olherwise,  every  ryoi 
would  be  at  the  mercy  of  a, zemindar  or 
his  agents.  The  Judge  says  that  the 
wimesses  attest  these  papers,  but  he  does 
not  say  how  he  considers  the  ryots  bound 
by  them. 

The    Judge    will    pass   an   entirely  fresh 

decision    with    reference   to   these   remarks.. 

,  It  is  admitted  that  one  judgment  will  govern 

the  whole,  but  the  Judge  should  look  at  all 

the  evidence  filed  in  each  individual  case. 


The  fact  of  uniforin  payment  of  rent  for  20  years,  as 
required  by  Section  4,  A<5\-X.  of  1S59,  roust  be  clearly 
proied,  and  not  presumed  from  any  evidence,  howerei 
strong,  before  the  presumption  of  having  held  at  the 
same  rent  from  the  time  of  the  Permanent  Settlement 


The  1 6th  May  i866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A. 
Glover,  Judges, 

Presumption  of  uniform  payment  from  Perma- 
nent Settlement — Payment  of  20  years'  uni- 
form rent  to  be  proved,  not  presumed. 

Case  No.  3318  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Rajshahye,  ^  dated  the 
20th  August  186$,  reversing  a  decision 
passed  by  the  Deputy  Collector  of  that 
ViUricty  dated  the  8th  May  186^, 

Ram  Kishore  Mundul  (Plaintiff),  Appellant, 

versus 

Chand  Mundul  and  others  (Defendants), 

Respondents, 

Baboo  Go^al  Lai  Mitter  for  Appellant. 
Baboo  Mohmee  Mohun  Roy  for  Respondents. 


can  arise. 


This  was  a  suit  for  enhanced  rent  for 
the  year  1270  B.  S.,  and  for  back  rents  for 
the  two  previous  years  at  the  old  rates  ;  the 
ground  of  enhancement  being  that  the  de- 
rendant  paid  a  less  rate  of  rent  than  that 
paid  by  neighbouring  ryots  \ox  the  same 
quality  of  land. 

The  defendant  pleaded  that  he  and  his 
ancestors  had  held  this  land  for  generaiions 
past  at  an  uniform  rent  of  sicca  rupees  38, 
and  claimed  the  benefit  of  the  presumption 
under  Section  4,  Act  X.  of  1859. 

The  Deputy  Collector  decreed  for  the 
plaintiff,  but  the  Judge  on  appeal  reversed 
that  order,  on  the  ground  that  the  defendant 
might  be  presumed  to  have  paid  the  same 
rent  for  20  years,  and  so  obtain  the  benefit 
of  the  higher  presumption  under  Section  4 ; 
and  also  that,  as  the  increased  value  of  the 
land  was  due  solely  to  the  exertions  of  the 
ryot,  the  landlord  had  no  claim  to  enhanced 
rent. 

It  is  urged,  in  special  appeal,  that  the 
evidence  on  which  the  Judge  has  based  a 
presumption  favorable  to  the  defendant  is 
hcr.rsav  onlv,  and  that,  althoui^h  it  may 
prove  that  the  jote  was  an  old  one,  it  does 
noi  prove  that  the  same  rent  was  always 
paid  for  it. 

The  Judge,  we  observe,  has  erred  in  sup- 
posing that  the  payment  of  20  years'  rent,  as 
req  lired  by  Section  4  of  Aft  X.,  can  ht  pre- 
sumed from  any  evidence,  however  sttoni?. 
The  f;ict  of  such  payment  must  be  clcariy 
proved  J  and  ilun  the  presumption  of  having 
held  at  the  same  rent  from  the  time  of  the 
Perpetual  Seiileuient  would  arise.  But  in  this 
case,  we  observe,  there  is  direct  evidence. 
not  only  of  the  fact  of  the  jote  being  an  a»- 
cieiu  one,  but  of  the  uniform  rate  of  pay- 
ment. In  order  to  ascertain  the  correctness 
of  the  special  appellant's  assertion  that  tbs 
evidence  on  which  the  Judge  relied  iras 
hearsay  only,  we  had  that  evidence  read  to 
us  ;  and  we  think  that,  as  the  Judge  believed 
it,  he  would  have  been  fully'jusnfied  in  set- 
ting aside  presiVimption  altogether,  and  in 
holding  it  proved  that  the  same  rate  of  rent 
had  been  paid  by  the  defendant  and  his 
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cestors  for  the  last  20  years.  It  is  not  our 
function  to  sav  whether  that  evidence  was 
strong  evidence  or  weak  evidence ;  it  was 
direct  and  legally  sufficient  evidence,  and  the 
Judge  believed  it. 

As,  theftfore,  we  must  reject  this  appli- 
cation, on  the  ground  that  the  Judge's  find- 
ing of  "an  uniform  payment  of  rent  for  20 
years  is  one  on  evidence,  wiih  which  no  in- 
terference in  special  appeal  is  possible,  there 
is  no  necessity  for  oiu*  jjoing  into  the  second 
head  of  the  sj^MJcial  appellant's  objection — the 
question  of  reUtive  value  not  arising. 

Dismissed  with  costs. 


The  16th  May  1866. 

Present  : 

The  Honble  H.  V.  Bavley  and  F.  B. 
Kemp,  Judges. 

Jurisdiction— Limitation— Section  77,  Act 

X.  of  1859. 

Case  No.  3477  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Backergunge^  dated  the 
9//J  September  tS6£,  reversing  a  decision 
passed  by  the  Sadder  Ameen  of  that 
Districty  dated  the  2^th  January  186$, 

Kishen  Coomar  Shaha  and  others 
(Defendants),  Appellants, 

versus 

Jeebun  Singh  and  others  (Plaintiffs), 
Respondents. 

Bahoos  Romesh  Chunder  Mi  tier  and  Kalee 
Mnhun  Doss  for  Appellants. 

Betb90  Nubo  Kishen  Mookerjee  for 
Respondents. 

A  pa<ty,  who  may  fail  in  a  case  under  Section  77,  Ai^ 
X.  of  i>5y,  to  show  enjoyment  and  receipt  of  rent  at  the 
time  or  suit,  may  still  nave  n  qfood  rig-ht  and  title  to 
possession  capable  of  bein^^  duty  declared  by  an  in- 
dependent action  in  a  (.  ivil  Court  for  declaration  of  title 
and  possession. 

Limitation  under  the  same  Section  bars  a  civil  action 
not  brought  within  a  vear  to  set  aside  a  decision  under 
tint  Section  on  the  ^ul>ject-matter  of  the  then  suit,  viz.^ 
a  suit  for  rent  or  such  matter  as  it  t#  within  the  compe- 
tcno'  of  the  Revenue  Court  to  decide  ;  but  does  not 
a;»pfy  to  suits  on  matters  of  (general  proprietary  title 
aiimc  cog^oizable  by  the  Civil  Courts. 


In  this  case,  the  special  appellant  urges, 
in  regard  to  plot  1,  that  limitation  bars  the 
suit,  because  it  was  not  brought  within  one 
year  from  the  decision  of  a  case  under 
Section  ']'],  Aft  X.  of  1859,  in  which  special 
respondent  was  held  not  entitled  to  rent. 
It  is  pleaded  that  thus,  if  special  respondent 
is  held  by  a  competent  Court  not  entitled  to 
rem,  he  cannot  by  a  civil  suit,  in  which  his 
claim  for  declaration  of  title  and  possession 
under  it  may  be  decreed,  obtain  those  rents, 
and  so  virtually  set  aside  the  decision  of  the 
other  competent  Court  to  the  eiTect  that  he  is 
not  entitled  to  rent. 

We  hold  that  a  party  who  may  not  succeed, 
in  a  case  under  Section  ti^  Act  X.  of  1859, 
to  show  enjoyment  and  receipt  of  rent  before 
the  suit  for  rent,  may  still  have  a  good  title, 
and  right  to  possession  capable  of  being  duly 
declared  by  an  independent  action  in  a  Civil 
Court  for  declaration  of  title  and  possession 
under  such  title  when  decreed. 

Otherwise,  every  party  who  could  not 
prove  receipt  of  rent  would  not  only  be  tied 
to  one  year's  limitation  to  sue  for  declaration 
of  title  to  property  and  possession  of  it,  but 
in  fact  the  result  would  be  that,  where  a  party 
could  be  brought  in  under  Section  'jt.  Act  X. 
of  1859,  he  would,  on  failing,  then  have  no 
remedy  on  an  allegation  of  independent  title, 
exclusive  and  ir/espective  of  such  proof  as 
receipt  of  rent  might  give. 

Limitation  under  Section  ']']  bars  a  civil 
aftion  not  brought  within  a  year  to  set  aside 
a  decision  under  that  Section,  which  is  and 
can  only  be  a  decision  on  the  subject-matter 
of  the  then  suit,  viz.y  a  suit  for  rent,  or  such 
as  it  is  within  the  competency  of  the  Revenue 
Court  to  decide.  The  Section  cannot  impose 
a  restriction  as  to  suits  on  matters  of  general 
proprietary  title  on  "Oiher  grounds  adduced  in 
the  Civil  Courts  which  are  by  law  constituted 
and  declared  to  be  the  proper  Courts  to  try 
this  last  class  of  suits  on  title. 

In  this  view,  we  dismiss  the  special  appeal 
with  costs. 


The  16th  May  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Payment  of  cess  included  in  rent 

Case  No.  3323  of  1865  under  Aft  X. 

of  1859. 

Special   Appeil  from  a   decisiok  passed  by. 
the  Judge  of  Rajshahye,  dated  the   jiet 
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August  186^^  reversing  a  decision  passed 
by  the  Deputy  ( 'ollector  of  that  District ^ 
dated  the  31  si  Majf  76*65, 

Dhalee  Puramanick  and  others  (Defendants), 

AppellautSy 

versus 

Anund  Chunder  TolanuUur  (Plaintiff), 
KespoudenL 

Baboo  Anund  Go  pal  Paleetiox  Appellants. 

Baboo  Mohinee  Mnhun  Roy  for 
Respondent . 

All  crsses  bein^"  ille?al  when  not  specifically  included 
in  the  contract  under  which  the  ryot  nays  rent,  the  mere 

{>avnnent  of  rent  includin{*f  a  cess  fur  3  years  cannot 
ei^lize  an  illeg^al  impost. 

This  was  a  suit  for  arrears  of  rent  due 
from  Bysack  to  Aghun  1271  B.  S.  at  the 
annual  rate  of  Rupees  129-3. 

The  defendant-^  admit  holding  at  a  yearly 
rent  of  Rupees  124-1,  but  object  to  the  odd 
5  rupees  as  an  illegal  cess  called  "Najai,** 
which  they  were  not  bound  to  pay.  They 
further  object  that  one  of  the  defendants 
had,  before  the  suit,  irnnsf erred  his  share  ol 
the  jote  10  his  wife,  and  was  not  therefore 
liable,  and  both  plead  paymeni  of  a  part  of 
the  rent  claimed. 

The  Judge  reversed  the  decree  of  the 
Deputy  Collector,  which  wa's  in  favor  of  the 
defendant,  holding  (i)  ihat  there  was  no 
proof  of  payment  of  any  part  of  the  rent ; 
(2)  that  there  was  none  of  the  alleged  trans- 
fer to  the  wife  ;  and  (3)  that,  as  the  cess  had 
been  paid  without  demur  for  the  past  three 
years,  it  had  become  incorporaied  with,  and 
must  be  treated  as,  rent. 

The  only  point  laken  in  special  appeal  is 
that  the  Judge's  decision  regarding  the 
"  Najai'  cess  is  wrong  in  law. 

The  objtciion  must,  we  ihink^be  allowed. 
Setting  aside  the  special  appe'lant's  poitah, 
on  the  authenticity  of  which  no  fin'i- 
ing  was  come  to  by  either  of  the  Lower 
Courts,  it  is  quite  clear,  from  the  evidence 
adduced  by  the  special  appellant  himself, 
and  by  the  jumma  wasil  bakce  papers 
filed  by  him,  that  the  5  rupees  were  a 
"cess"  not  included  within  ihe  ryot's 
jumma  ;  and  it  is  nowhere  proved  that  any 
agreement  was  entered  into  by  the  parties 
as  to  its  payment.  The  presumption  would, 
of  course,  be  against  any  payment  in  excess  i 
of  the  rent  proper,  as  all  *•  cesses,"  properly  \ 
so  called,  are  illegal,  when  they  are  not 
specifically^ncluded  in  the  contract  under 
which  a  ryot  pays  rent. 


Takinj;  this  view  of  the  case,  we  do  not 
think  that  the  mere  payment  of  rent,  indud- 
insr  the  '*cess"  for  three  years,  would  be 
suflicient  to  legalize  what  the  Judge  himself 
admits  to  be  an  illegal  imi)Ost,  and  so  fir, 
therefore,  we  modify  his  deckion.  The 
cos.s  will  be  assessed  proportionately. 


The  i8ih  Mav  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges,      • 

Presumption  of  uniform  payment  from  Per 
manent  Settlement-- Pleadings. 

Case  No.  3171  of  1865  under  Ad  X.of  1859. 

Special  A  t^peal  from  a   derision  paxH'i  hy 

Mr.    //.    A.    R.    Alexander^  Officiating 
Addit.'onnt  Judge  of  Ho"ghl\\  dated  iki 

11th    August   I  6^s    affirming  a  decistm 

passed  bv  Haboo  Gnur  (hntn  Doss,  Dt- 

putv    (  oHector  of  Jehanabad,  dated  j/x/ 
October  186^. 

Gooroo  Doss  Mundul  (Plaintiff),  Appellant, 

versus 

Sheikh  Durbaree  and  others  (Defendants), 

Respondents, 

Baboo  Romanauth  Bose  for  Appellanf. 

Baboo  Gopeenauth  Banerjee  for 
l\e>pondents. 

Where  a  rj'ot  has  held  at  a  fixed  rent  for  45  yfani, 
the  absence  of  the  specific  alle«ration  that  be  heidat 
a  fixed  rale  from  th**  lime  of  the  Permanent  ScttleniMt 
does  not  deprive  him  of  the  rijjht  to  rely  on  Secti«ia4« 
A<5t  X.  of  I  >59.  if  he  distinctly  and  in  terms  dajms  tbc 
benefit  of  that  Section. 

Ix  this  case  the  plaintiff  claimed  to  en- 
hance ihe  rents  of  a  certain  lenuit. 
The  defendant  objecied  that  the  tenure  in 
question  hail  been  standing  first  in  the  name 
of  his  sister,  and,  since  that,  thai  he  and  his 
brother  had  been  in  possession  withom  any 
variation  of  rents  for  a  very  long  time,  and 
claimed  to  hold  at  a  fi.\ed  rate  under  Sec- 
tion 4  of  Aft  X.  of  1859.  It  ap(>ears  10 
have  been  [) roved  that  for  a  period  of  45 
years  the  rents  have  not  been  vaiied.  and  »t 
think  that  the  ah>ence  of  the  specific  allega- 
tion that  he  held  at  a  fixed  rate  fiom  the  time 
of  Settlement  does  not  deprive  him  of  ibe 
right  to  rely  on  Section  4  of  Act  X.,  inas- 
much as  he  disiincilv  and  in  terms  claims 

* 

the  benefit  of  ilfat  Clause. 

The  appeal  is  dismissed  with  costs  nod 
interest. 
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The  19th  May  1S66. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  W.  S. 
Seton-Karr,  Judges. 

Plaint  (Return  of— with  a  view  to  its  being 
filed  in  proper  Court). 

Case  No.  45  of  1866  under  Aft  X.  of  1859. 

Regular  Appeal  from  a  decision  passed  by 
the  Deputy  Collector  of,  Mymensingy  dated 
the  tSth  December  186^. 

Ranee  Shurut  Soonduree  Dehia  and  ojhers 
(Plainliffs),  Appellants, 

versus 

Khemun  Kuree  Uebia  and  others 
(Defend  ints).  Respondents, 

Baboo  Gopal  Lai  Miller  for  Appellants. 

Baboo  Nil  Madhub  Sein  for  Respondents. 

Suit  laid  at  Rupees  5,128-8-6. 

Following  the  procedure  of  Atf>  Vill.  of  k^59,  a  suit 
oaght  not  to  be  dismissed,  because  it  was  instituted  be. 
fore  the  Collector,  instead  of  ^^ub-di vision  Court,  under 
Section  20,  A<51  Vi.  of  l^62  U.  C,  but  the  plaint  should 
be  returned  to  the  plaintiff  with  a  view  to  its  being 
fikd  in  the  proper  Court. 

In  this  case  the  Lower  Court  has  dismiss- 
ed the  plaintiff's  suit,  becau>e  it  was  insii- 
tuied  before  the  Collector,  whereas,  under 
Section  20,  A6t  VI.  of  1S62  ot  the  Bengal 
Council,  it  should  have  been  insiituied  before 
the  Deputy  Collector  of  Jumalpore,  a  6ub- 
dtvision,  viz.,  a  competent  Revenue  Cuurt 
m  which  the  lands  referred  to  in  the  case 
were  situated. 

The  plaintiff  appeals  and  urges — 

I.  That,  by  the  decision  of  this  Court  in 

5ige  29,  Weekly  Reporter,  Volume  V.,  Ad 
.  Rulings  of  1866,  a  Collector  is  held  not 
to  be  without  jurisdiciion  in  such  a  case, 
tven  where  a  suit  ought  to  have  been  insii- 
tttled  in  a  Sub-divli>iun  Court. 

II.  That,  even  if  the  Collector  had  not 
jurisdiction,  the  plaint  shouk^  have  been  re- 
IVtned  to  plaintiff  to  be  filed*  in  the  Sub- 
division Couit,  and  the  suit  not  dismissed, 
tt  it  has  been. 


We  think  the  first  plea  untenable.  In 
the  case  cited,  ihe  jurisdiction  was  a  doubt- 
ful one,  and  the  lands  were  situated  in 
various  sub-divisions;  and  it  was  only  held 
that  in  that  case,  under  its  special  circum- 
siances,  the  Collector  was  not  wholly  without 
jurisdiction,  though  he  had  exercised  it 
somewhat  irregularly. 

The  second  plea  is,  however,  we  think^ 
correct.  The  procedure  of  Act  VIII.  of 
1 859  is  to  be  applied  to  cases  in  the  Revenue 
Courts  as  far  as  it  may  be  applicable. 

Under  Ad  VIII.  of  1859,  the  Court 
might,  in  the  e.xercise  of  a  proper  judicial 
dl^crelion.  return  a  plaint  to  be  filed  in  the 
proper  Court ;  and  this  procedure  should,  we 
think,  be  followed  here. 

We,  therefore,  amend  the  decision  of  the 
Court. below,  and  oidcr  that  the  Lower  Court 
return  the  plaint  to  plaintiff  to  be  filed  in  the 
proper  Sub-divisional  Court.  But,  und^r 
the  circumstances,  we  think  all  costs  of  thi& 
appeal  should  be  on  the  appellant. 

Order  accordingly. 


The  28th  May  1S66. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Limitation  (Section  77,  Act  X.  of  1859)— Suit 

on  general  title. 

Case  No.  387  of  1866. 

Special  Appeal  from  a  decision  passed  by  the 
First  Grade  Principal  Sudder  Ameen  of 
Jessore,  dated  the  24th  November  186^, 
reversing  a  decision  passed  by  the  Munsiff 
of  that  District,  dated  the  2gth  July  1864. 

Shatto  Ram  Mojoomdar  and  others  (Plaintiffs), 

Appellants, 

versus 

Anund  Chunder  Chatterjee  aod  others 
(Defendants),  Respondents. 


it 
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Mr.  y,  S.  Rochfort  and  Baboo  Bungshee 
Dkur  Sein  for  Appellants. 

Baboos  Romanaih  Base  and  Tarucknath  Sein 

for  Respondents. 

A  person,  whose  right  to  rent  has  been  refused  under 
Section  77,  Act  X.  of  1859,  is  not  bound  to  sue  on  his 
general  title  within  one  year. 

Seton-Karr^  J, — I  hold  that  Section  'j'j 
of  Aft  X.  of  1859  does  apply  to  this  case, 
in  so  far  ih'at  the  intervention  was  rightly 
admitted  under  that  Section. 

But  the  point  pressed  in  special  appeal  is, 
that  the  limitation  of  one  year,  within 
which  a  person,  whose  right  to  rent  is  re- 
fused under  that  Section,  must  sue,  applies 
only  to  civil  suits  where  the  rent  is  claimed, 
and  that  a  person  suing  on  his  general  title 
would  not  be  bound  to  sue  within  one  year. 
This  has  been  already  ruled.  {^See  Weekly 
Reporter,  Volume  II.,  page  197,  Civil  Rul- 
ings; and  Volume  IV.,  page  21  of  Aft  X.) 
It  is  true  that,  in  this  case  before  us,  the  ex- 
tent of  land  regarding  which  the  plaintiff  now 
asserts  his  title,  is  identical  in  extent  with 
that  which  formed  the  subject  of  the  claim 
for  rents  by  the  plaintiff  in  the  suit  under 
Aft  X.  In  one  of  the  cases  cited  (that  of 
Volume  II.),  the  extent  of  the  land  was  not 
identical,  but  the  civil  suit  was  brought 
for  a  much  larger  area.  It  is  true  also  that 
the  effect  of  ruling  that  the  limitation  of 
one  year  only  applies  to  civil  suits  for 
rent  may  not  have  been  contemplated  dis- 
tinctly by  the  Legislature,  and  may  make 
this  Section  'j']  of  little  or  no  effect.  But, 
looking  to  the  words  of  the  Section  {^j), 
1  think  they  do  bear  out  the  contention  of 
the  special  appellant ;  and,  as  there  have  been 
two  rulings  quoted  to  us  which  support 
this  contention,  and  as  I  see  so  reason  to 
dissent  from  the  same,  I  would  admit  the 
appeal,  and  remand  the  case  to  the  Principal 
Sadder  Ameen. 

The  Principal  Sudder  Ameen  will  try  the 
case  on  the  merits  of  the  plaintiff's  title  and 
on  his  alleged  possession  and  dispossession 
at  the  date  given  or  the  2nd  Joisto  1270. 

Remand  accordingly. 

Macpherson,  J. — I  concur  in  the  order  of 
remand.  Following  the  two  decisions  (2 
Weekly  Reporter  197,  Civil  Rulings,  and 
4  Weekly  Reporter  21,  .Aft  X.  Cases) 
referred  to,  I  think  the  suit  is  not  barred, 
even  if  Secljfon  jj  of  Aft  X.  of  1859  applies 
to  the  case. 


The  39th  May  1866. 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  H.  V.  Baylcy, 

Judges. 

Suit  for  Kubooleoi  at  «aiNuie6d  rents— Telidar 

of  pottah. 

Case  No.  3521  of  1865  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Backer  gunge  ^  dated  the  nth 
September  i8&^^  reversing  g  decision  pass- 
ed by  the  Assistant  Collector  0/  that  Diir 
tricty  dated  the  13th  Mav  fS6^, 

Doorga  Persbad  Doss  Chowdhry  and  anbthcr 
(Plaintiffs),  Appellants, 

versus 

Kalee  Kinkur  Roy  and  others  (Defendaots), 

Respondents, 

Baboos    Kalee    Mohun    Doss    atid     Greeja 
Sunkur  Mojoomdar  for  Appellants. 

Baboos  Onoocool  Chunder  Mooktrjee  aad 
Khetturnath  Bose  for  Respondents. 

In  order  to  maintain  a  suit  for  enhanced  rents,  the 
previous  tender  of  d  pottah  is  not  necessary. 

This  is  a  suit  for  ajcubooleut  at  enhanced 
rates,  or,  in  other  words,  to  assess  thi 
tenant  at  higher  rents  than  those  bitheno 
paid.  It  is  admitted  that  the  relatioii  of 
landlord  and  tenant  has  existed  ail  along, 
and  that  the  lessor  tendered  a  copy  or  dnit 
of  the  proposed  pottah. 

The  Lower  Appellate  Court  has,  bowe««r, 
held  that,  as  the  plaintiff  did  not  tender  A 
complete  and  perfect  pottah,  his  suit  most 
be  dismissed,  and  has  dUniissed  it  aeoort* 
ingly. 

A  special  appeal  is  brought  from  this 
decision,  and  it  is  urged — 

I.  That  in  such  a  suit  as  this — 1.  e^  fcr 
enhanced  rent— no  tender  of  a  pottah  is  re- 
quired by  law,  Section  9,  Aft  X.  of  1859,  i»l 
being  applicable  to  such  cases. 

II.  That  the  copy  or  draft  tendered  at 
this  case  was  a  sufficient  tender. 

Wc  are  clearly  of  opinion  that  ihi^  is 
substantially  simply  a  suit  to  enhance  rcWf, 
and,  in  such  a  case,  the  law  does  net  feqtira 
tender  of  a  pottah. 

We  accordingly  decree  this  appeal  with 
costs,  and  remand  the  case  to  be  re-tried  wMJ" 
reference  to  the  above  remarks.  "" 
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The  29th  May  1866. 

Present: 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

fudges. 

Appeal  (lirom  order  aettins:  aside  sale  in  exe- 

cotion  of  decree). 

Case  No.  667  of  ,1865  under  Act  X.  of  1859. 

Miscellaneous  Appeal  from  orders  passed  hy 
Maulvee  Ahdool  Kureem  Khan  and  Baboo 
Brojokant  Roy,  Deputy  Collectors  of 
BackergungCy  dated  respectively  the  jist 
yuly  and  igth  August  186$. 

NobboDoorgaDossiaand  another  (Objectors), 

Appellants  y 

versus 

Golnck  Chander  Sein  and  others  (Plaintiffs) 
and  others  (Defendants),  Respondents, 

Baboo  Onoocool  Chunder  Mookerjee  for 

Appellants. 

Boboos  Unnoda  Pershad  Banerjee,  Pearee 
Lai  Rqy^  and  Ktshen  Dyal  Roy  for  Re- 
qxmdents. 

An  appeal  does  not  lie  from  an  order  of  a  Deputy 
setting  a«de  a  sale  in  execution  of  a  decree 
Aa  X,  of  1859. 


Trts  is  an  appeal  from  certain  orders  by 
a  Deputy  Collector  setting  aside  a  sale  in 
execotion  of  decree  under  Act  X.  of  1859. 
We  are  of  opinion  that  no  such  appeal  will 
He.  The  law,  Section  151  of  Act  X.  of 
1859,  is  most  clear  and  explicit  upon  the 
point.  It  is  said  that  this  Court  has  authority 
Id  interfere  under  Section  35,  Act  XXIII.  of 
i86i«  But  that  Section  refers  to  jurisdictions 
ttiercised  contrary  to  law  by  Appellate  Courts. 
On  the  whole,  after  hearing  ><rhat  the  appel- 
lanla'  vakeel  has  to  state,  we  dismiss  the  ap- 
peal with  costs. 

VoLV. 


The  5th  June  1866. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 

Karr,  Judges. 

Enhancement— Evidence  (of  uniform  payment 

for  20  years). 

Case  No.  489  of  1866  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by  the 
Judge  of  Hooghly,  dated  the  2nd  December 
186^9  affirming  a  decision  passed  by  the. 
Deputy  Collector  of  that  District^  dated 
the  sth  August  186^, 

Huro  Chunder  Mookerjee  (Plaintiff), 
Appellant, 

versus 

Mohesh  Chunder  Dhopa  and  another  (De* 
fendants),  Respondents, 

Mr,  W,  L,  Mackenzie  and  Baboo  Mohendro 
Lai  Seal  for  Appellant. 

Baboo    Hem    Chunder    Banerjee   for    Re- 
spondent. 

In  suits  for  enhancement,  it  would  not  ^^enerally  be 
sufficient  for  the  ryot  to  swear  that  he  has  paid  rent  at  a 
uniform  rate  for  more  than  3o  years;  he  should  prov9 
such  payments  by  dahhilas  or  other  g^obd  independent 
evidence. 

This  suit  was  remanded  by  this  Bench  on 
the  loth  August  1865.  We  directed  the 
Judge  to  find,  on  good,  sufficient,  and  irrer 
fragable  evidence,  that  the  ryot,  the  special 
respondent,  had  held  at  the  same  rate  for  20 
years. 

The  Judge  now  relies  upon  the  deposition 
of  the  defendant  corroborated  by  the  witness 
Sitaram,  and  holds  that  this  evidence  is  sufi* 
ficient  in  the  total  absence  of  any  proof  on 
the  contrarjufrom  the  plaintiff. 

We  cannot  interfere  with  this  finding  in 
special  appeal,  though  we  consider  that  such 
evidence  would  be  generally  insufficient  to 
raise  a  presumption  under  Section  4  of  Act 
X.  The  Judge  has  chosen  to  rely  upon  it, 
and  it  cannot  be  said  that  it  is  not  admissi- 
ble and  legal  evidence. 

We  think  it  right  to  call  the  attention  of 
the  Judge  to  this  case.  In  suits  for  en- 
hancement, it  would  not  generally  be  suffi- 
cient for  the  ryot  to  swear  that  he  has  paid 
rent  at  a  uniform  rate  for  more  than  20 
years  ;  he  should  prove  such  payments  by 
dakhilas  or  other  good  independent  evi- 
dence. \  '  ' 

Appeal  dismissed  with  costs  and  interest. 
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The  6th  June  1866. 

Prestnt : 

The  Hon^ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges. 

Abandonment  of  portion  of  dfum— Section  7, 
Act  VIII.  of  1859. 

Cases  Nos.  2887,  2919,  2920,  and  2922  of 
1865  under  Aft  X.  of  1859. 

Special  Appeals  from  a  decision  passed  by 
the  Judge  ofPurneahy  dated  the  2gth  June 
186^9  affirming  a  decision  passed  by  the 
Collector  of  that  District,  dated  the  27M 
March  186$* 

Meer  Mahomed  Soaduck  Golestan  and  others 
(Defendants),  Appellants^ 


versus 

Mr.  A.  J.  Forbes  (PlaintiflF),  Respondent, 

Messrs.  R.  V,  Doyne  and  C  Gregory 
for  Appellants. 

Bahoos  Jugodanund  Mookerjee  and  Bungshee 
Doss  Seal  for  Respondent. 

An  auctioiiTpurchaser  of  v^  zemindary  being  entitled 
to  be  paid  his  rents  in  Azeemabad  Rupees,  and  having 
s«ied  tor  the  s^m^  in  Go.'s  Rupees  (the  former  coinage 
Iteing  more  valuable  than  the  latter),  his  omission  to 
sue  for  the  difference  of  value'  was  held  to  be  an  aban- 
donment of  claim  under  Section  7,  Act  VI 11.  of  i859,and 
to  barihis  recovery  of  it  in  a  fresh  suit. 

Ths  plaintif!  in  these  suits,  the  zemindar, 
by  auction-purchase,  of  Pergunnah  Sooltan- 
pore,  in  the  district  of  Pumeah,  sued  to 
recover  the  difference  of  va4qe  between 
^Azeemabad  Rupees,  the  coinage  in  which 
Ibe  }umma  was  fixed  in  the  lease,  and 
Company's  Rupees,  on  the  rent  of  his  tenants' 
^the  special  appellants')  holdings  under  the 
ioHowing  circumstances. 

It  appears  that,  some  years  after  his  pur- 
chase of  the  zemindary,  the  special  respond- 
ent sued  his  tenants  for  a  kubooleut  at 
enhanced  rates  of  rent  after  notice.  The 
tenants  pleaded  an  ''  Istemraree  Mokurruree" 
lease,  and  the  holding  was  declared  by  the 
Civil  Court  not  to  be  liable  to  enhancement. 
The  zemindar  then  appealed  to  the  High 
Court,  but  (|h  the  meantime,  to  save  limitation 
in  case  the  appeal  failedj  he  sued  to  recover 


rent  for  the  years  1268, 1269  and  1270M.  S., 
at  the  old  rates,  at  which  rates  he  got  a  de- 
cree, the  ryots  not  objecting. 

Shortly  after  this  (December  7th,  i863Xthe 
appeal  in  the  enhancement  suit  was  beard 
by  the  High  Court,  and  dismissed  on  tfar 
ground  that  the  tenants  had  clearly  establish- 
ed that  their  talook  was  an   hereditary  one, 
that  they  possessed  a  permanent  a^d  Mb»«. 
ferable  interest  in  it,  and  had  held  it  at  one 
uniform  rate  of  rent  from  a  period   long 
prior   to    the    Decennial    Settlement.    The 
Court  added  that,  as  the  original  jumma  was 
fixed  in  Azeemabad  Rupees,*the  zemindar 
was  entitled  to  the  equivalent  of  the   rent 
in  Co.'s  Rupees,  if  it  were  shown  that  be 
bad  sustained  any  loss  by  the  lyots  only 
paying  the  same  number  of  Co.'s  Rupees  as 
they  used  to  pay  Azeemabad  Rupees,  and 
might,  if  so  advised,  sue  for  the  difference. 
This  he  has  now  done ;  and  the  Judge,  dis- 
believing  the   tenant's,  statement   £aX  tbe- 
2,599  Azeemabad   Rupees  were  ever  con- 
verted into  3,248  Co.'s  Rupees,  and  finduig 
from  the  Mint  Master's  certificate  that  the 
value  of  Azeemabad  Rupees  is  greater  than 
that  of  Co.'s  Rupees  to  the  extent  of  Co/f 
Rupees  2-9-6  per  cent.,  has  given  the  zemin- 
dar  a  decree  for  the  difference,  following 
the  decision  of  the  Collector. 

The  tenants  now  appeal  specially,  and 
for  them  Mr.  Doyne  contends  (i)  thai  the 
uniform  payment  by  the  ryots  to  the  xemin- 
dar  of  Co.'s  Rupees  2,248  for  a  long  series 
of  years  raises  the  presumption  that  this 
was  the  proper  equivalent  of  the  Azeemabad 
Rupees  2,599  entered  in  the  Lsteipcaiee 
sunnud,  and  that  the  zemindar,  by  acc^iting 
it  for  nearly  40  years,  had  entered  ioio  an 
implied  contract  to  accept  it  for  ever;  and 
(2)  that  the  present  suit  for  the  balanoe  cf 
rent  is  a  splitting  of  claims,  and.  In  accord- 
ance with  the  provisions  of  Section  7,  Act 

VIII.  of  1859,  w*^^  ^°t  ^*®' 

The  first  objection  appears  to  ns  ttoteiK 
able.  The  sunnud  having  been  decbrad 
genuine  and  binding  on  the  zemindar^  the 
latter  is  clearly  entitled  to  receive  as  rent 
the  amount  entered  in  it ;  and  as  the  reladve 
value  of  Azeemabad  and  Co.'s  Rupees  is 
a  matter  of  fact  susceptible  of  direct  pvqo^ 
there  can  be  no  presumption  that  Ca'a 
Rupees  2,248  was  the  equivalent  of  Azeem^ 
bad  Rupees  2,599,  in  the  face  of  the  evidence 
that  the  latter  coinage  was  more  valosUd 
than  the  former  by  Rupees*  2-8-6  per  €enl« 
The  Judge's  diecision  oh  this  point  is  one 
of  fact  with  which  no  hiterfereitce  Is  possl« 
ble  in  special  appeal. 


x86&] 


.  Ati  X» 


rax  wnKLT  aiMtTis. 


RuUn/s, 


*>t 


Then  as  to  the  long  period  during  which 
the  aseknindar  has  received  the  Rupeed  2,248 
as  the  proper  rent.  The  special  respondent 
is,  we  observe,  an  auction-purchaser  at  a 
sale  for  arrears  of  Government  revenue ;  he 
is  not  pri^iy  in  estate  to  th€  former  zemindars, 
and  is  not  in  any  way  bound  by  their 
acceptance  of  the  lesser  rates  of  tetit,  as 
there  is  no  proof  that  this  rate  has  been  paid 
from  before  the  Decennial  Settlement.  The 
lease  states  clearly  that  the  tenants  are  to 
pay  so  many  Azeemabad  Rupees,  and  the 
landlord  is  undoubtedly  entitled  to  demand 
ftom  them  either  those  Rupees  or  their 
equivalent  in  the  current  coinage  of  the 
day. 

In  principle,  therefore,  we  agree  with  the 
Judge;  but,  so  far  as  these  particular  suits 
are  concerned,  we  think  that  the  special 
i^)pellant's  second  ground  of  objection  is 
fatal  to  the  zemindar's  claim. 

-The  suit  for  the  rent  of  the  years  1268, 
•  1269,  and  1270  M.  S.,  brought  by  the  zemin- 
dar, at  the  old  rates,  whilst  the  enhancement 
suit  was  pending  in  appeal,  contained  no 
'.  reservation  of  any  rights  founded  on  iai 
dffferenee  of  coinage ;  it  was  in  the  clearest 
language  (to  make  certain  of  the  nlatter,  the 
Court  sent  for  and  inspected  the  plaint)  a 
dettUtod  for  what  the  zemindar  called  the 
entire  tent  due  for  those  years. 

Now,  It  is  quite  clear  that  the  special 
.  ffed|K>Adent,  who  purchased  at  auction  so  far 
beck  as  185 1,  knew  that  his  rent  was  so 
Bdany  Azeemabad  Rupees,  and  his  having 
cfadtned  in  the  rent  suit  only  so  many  Com- 
•^mf^  Rupees  as  the  entire  sum  due  to  him, 
toppljeing  the  sunbud  to  be  upheld,  shows  that 
&e  either  considered  that  sum  all  that 
waft  doe  to  him  under  the  sunnud,  or  that 
Jie  was,  under  the  circumstances,  content  to 
receive  it  fts  its  equivalent.  He  had  just 
4he  sdme  facilities  then  for  finding  out  the 
teietive  values  of  Azeemabad  and  Company's 
Jtwpees  as  he  has  now,  and  as  he  either 
^Miitted  or  abandoned  th^  difference  when 
■he  seed,  or  erred  in  his  calculation,  and 
etettned  what  the  special  appellants  were  will- 
lug^  to  pay  him  as  the  entire  sum  due  to 
Mm  llir  rent,  we  think  that  he  fairly  comes 
ivitiiHl  the  purview  of  SecHon  7,  Ad  VIII. 
ef  18591  and  has  *' omitted  to  sue"  for  a 
fordon  of  his  claim  in  the  original  suit,  and 
eeornot  now  recover  it  in  a  fresh  suit.  This 
decteion,  of  coarse,  only  refers  to  the  years 
•i368»  tt69,  atld*i27o  M.  S. 

The  special  appeals  are  therefore  decreed, 
JBMl  fto  Judge's  orders  reversed  with  costs 
on  q)ecial  respondents 


The  6th  June  1866. 

Preseni  : 

The  Hon'ble  H.  V.  Bayley  and  E.  Jackson, 

Judges, 

Agent  (Suspension  of)— Limitatioa — Cause 

of  action. 

Case  No.  2746  of  1865  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 

the  Judge  of  East  Burdwan,  dated  the  iSth 

March  186^,  affirming  a  decision  passed 

hy  the  Deputy  Collector  of  thai  District ^ 

dated  the  igth  December  j86^. 

Maharajah  Mahtab  Chand  Bahadoor 
(Plaintiff),  Appellant, 

versus 

Judoo  Mohun  Mitter  and  others  (Defendants), 

Respondents, 

Baboos  Juggodanund  Mookerjee  and  Chun* 
der  Madhub  Ghose  for  Appellant. 

Baboo  Chunder  Kalee  Ghose  ior  Re* 
spondentSi 

The  suspension  of  an  a^nt  by  his  principal  is  a  dUer- 
mination  of  agency  within  the  meanings  of  Section  33* 
Ad  X.  .of  1859. 

The  principal  acquires  no  fresh  causexif^tction  against 
thb  agvnt  from  the  date  On  which  the  agr^nt  AdMltted 
the  amount  which  was  due  from  him,  and  executed  an 
agreement  to  pay  it. 

It  is  urged  before  us  that  the  Lower 
Appellate  Court  has  erroneously  decided  dnlt 
the  plaintiff's  suit  against  his  Naib  for 
money  collected  as  Naib  is  barred  by  limita- 
tion. The  Judge  finds  as  a  fact  that  the 
Naib  was  suspended  from  his  appointment 
more  than  one  year  fi'om  the  date  bf 
institution  of  the  suit.  It  is  said  that  sus« 
pension  is  not  a  determination  of  the  agency 
within  the  meaning  of  Sectioii  33,  Aft  X* 
of  1859.    There  is  a  precedent*  in  every 

•  Muddun  Mohun  Roy,  ^^^  analogous  to  this 
27th  January  i»64>  quoted     TVdinfl  that  SUCh  SUS- 

inChapman^sLawof  Land-    pension  is  a  determi-^ 
lord  and  Tenant.  mtiotk  of  the  agency. 

We  see  no  reason  to  dissent  from  the  view 
of  the  law  then  expressed. 

It  is  then  argued  that  the  plaintiff  obtained 
a  fresh  cause  of  action  from  the  date  on 
which  the  Naib  admitted  the  anioiint  ^ich 
was  due  from  him,  and  executed  an  agree* 
ment  to  pay  it.  No  fresh  cause  of  acdon 
under  AftX.  of  1839  can  be  thereby  gained. 
That  point  also  was  ruled  in  the  precedent 
above  quoted.  ) 

•  Appeal  dismissed  with  costs. 
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The  7th  June  .1866. 

Present: 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Ji^dges. 

Suits  for  rents  of  fisheries. 

Ciase  Na.  3418  of  1865  under  Act  X.  of  1859. 

Special  Appeal  ffom  a  decision  passed  by 

the  Judge  of  Dinagpore,  dated  the  jfh 

'  September  186^,  affirming  a  decision  pass- 

ed  by  the  Deputy  Collector  of  that  District, 

dated  the  28th  June  186^, 

Allum  Chunder  Shaha  and  others  (Plaintiffs), 

Appellants, 

versus 

Bhurut  Baboo  (Defendant),  Respondent. 

Baboo  Mohendro  Lai  Seal  for  Appellants. 

Baboo  Kishen  Dyal  Roy  for  Respondent. 

Suits  for  the  rents  of  fisheries  are  provided  for  by 
Gause  4,  Section  23,  Act  X.  of  1859. 

•  This  is  a  suit  for  arrears  of  rent  on 
account  of  a  certain  julkur  or  fishery.  The 
plaintiff  claiming  a  higher  rent  than  that 
received  in  previous  years,  the  Judge  dis- 
missed the  suit  upon  the  ground  that  it 
was  beyond  the  scope  of  the  Rent  Law.  But 
suits  for  the  rents  of  fisheries  are  clearly 
provided  for  by  Clause  4,  Section  23  of  Aft 
X.  of  1859 ;  and  the  suit  .having  been  brought, 
the  Judge  should  have  determined  what 
was  a  fair  and  reasonable  rent. 
The  case  is  remanded  for  tri^. 


The  7th  June  1866. 
Present : 

m 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 
'  Judges. 

I      Limitation-— Suit  to  recover  possession- 
Section  77,  Act  X  of  Z859. 

Case  No.  3177  of  1865. 

Special  Appeal  from  a  decision  passed  by 
the  Ju&ge  of  the  Small  Cause  Court  of 


Backergunge^  exercising  the  powers  of  a 
Principal  Sudder  Ameen,  dated  the  tStk 
August  i86s,  affirming  a  decision  passed 
by  the  Moonsiffi  of  Pinzpore,  dated  Oefiik 
February  186$. 

Baro  Bibee  and  others  (Defendants), 
Appellants^ 

versus 

Mahomed  Ali  Kazi  and  others  (PlaingSsX 

Respondents. 

Baboo  Shib  Chunder  Mozoomdar  tor 
Appellants. 

Baboo  kishen  Dyal  Roy  for  Respondents. 

Section  77  does  not  bar  a  suit  by  a  plaintiff  who  has 
been  shown  not  to  have  been  in  the  actual  receipt  aid 
enjoyment  of  itnt.  A  suit  for  recovery  of  po»ff|ifB 
founded  upon  title  may  be  brought  by  a  pertoa  agimat 
whom  a  decision  of  the  Revenue  Court  has  been  psMed 
under  the  above  Section,  subject  to  ibeonfiMuy  Laval 
Limitation. 

The  plaintifF  in  this  case  sued  for  pw- 
session  and  to  esUblish  his  title  to  2  annas 
of  certain  howladaree  right,  claiming^  under 
a  purchase  made  in  the  Bengali  year  latf, 
alleging  that  he  was  ousted  by  the  d^efid^ 
ant,  who  intervened  in  an  Ad  X.  ndt  -on 
the  1 2th  January  1863.  This  suit  wtt9  iMti. 
tuted  on  the  14th  February  1864.  He  ob- 
tained  a  decree.  The  d^endant  appeals 
specially.  The  objection  taken  befm  us  b 
that  the  suit,  not  having  been  brooght  wMun 
one  year  from  the  date  of  the  decisioD  of  <he 
Revenue  Court  in  favour  of  the  interveiwv,  is 
barred  under  Section  yy,  Act  X.  of  i%a. 
But  by  two  decisions  of  this  Court  (s  WMhr 
Reporter,  page  85,  and  4  Weekly  RepMer, 
page  21,  Act  X.  Decisions)  it  has  been  decid- 
ed that  Section  jj  does  n^t  bar  a  soil  bj  a 
plaintiff  who  has  been  shown  not  C(i  bavt 
been  in  the  actual  receipt  and  enjoyment  of 
the  rents  under  Section  yj.  We  thiiik  that 
a  suit  for  recovery  of  possession  IbttMled 
upon  title  may  be  brought  by  a  person 
against  whom  such  a  decision  shall  Mvf^tees 
passed,  subject  to  the  ordiqaiy  Law  of  iJmA* 
tation.  Section  77  applies  only  to  the  Mttts 
of  that  particular  year,  ^d  the  deierml»ft. 
tion  of  the  ^estion  of  actual. pos^ftaaon. 
T!^i?  .^Ppe^l  must,  thereloie,  \^  rliiynjarrt 
with  costs  and  interest. 
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The  7th  June  1866. 

Present : 

\  '  . 

cThe  HoD'ble  J.  P.  Norman  and  G .  Campbell, 

Judges. 

Ejectment  (of  lessee  of  one*of .several  co- 

parceneray. 

Case  No.  2439  of  1865  under  Act  X.  of 

1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge,  of  Tirhoot,  dated  the  ijth 
March  iS6j,  affirming  a  decision  passed 
by  the  Assistant  Collector  of  Durbhan^ 
gahy  dated  the  18th  October  186^, 

Luchmnn  Sahae  Chowdry  and  another 
(Defendants),  AppellantSy 

versus 

Seami  Jha  (Plaintiff),  Respondent. 

Baboo  Kalet  KishenSeiu  for  Appellants. 

Baboo  Kissen  Succa  Mookerjee  for 
Respondent. 

A  leasee  of  only  one  of  several  co-parceners  cannot  be 
Yegmlly  ejected  by  any  of  the  others  as  a  trespasser. 

Ths  plaintiff,  as  a  ryot  illegally  ejected, 
sues  to  be  restored  to  possession  of  his  tenure 
under  Clause  6,  Section  23  of  Act  X.  of 
1859.  ^^  alleges  that,  being  in  possession 
■8  a  sub-lessee  (the  pottah  by  the  original 
lessee,  Mr.  Gale,  bearing  date  in  1852),  he 
was  dispossessed  on  the  ist  of  August  1864 
by  tbe  defendant,  who  took  forcible  posses- 
.  sioii  of  the  l^d,  coming  upon  it,  and  unyok- 
:  ing  his  bullocks  which  were  at  plough. 

it  appears  that  Narendun  Thakoor,  who 
granted  the  original  lease  to  Mr.  Gale,  had 
only  a  12  annas  share.     The  title  to  the 

'remaining  4  annas  became  vested  in  the  de- 
fendaiflt  in  1862;  but  there  is  no  evidence 
iif  to  the  mGfde  in  which  the  title  devolved 

''Oil  lifm. 

,.    The  plaintiff  obtained  a  decree  in  the 
*..  Lower  Court  restoring  him  to  possession. 

■  The  appellant's  vakeel  objected  before  us 
that  the  lease,  under  which  the  plaintiff 
makes  title,  being  by  a  i2«anna  shareholder 
without  the  consent  of  the  4-anna  share- 
holder, is  void,'  and  (citing  t^e  case  of  Ghun- 
sjmfii  versus  Runieet  Sing,  4  Weekly  Report- 
^»  V*  19 f  ^^  X.  Rulings)  argued  that  a 
person  who  Is  the  fessee  of  only^one  of 


several  co-parceners  can  be  legally  ejected 
by  any  of  the  others  as  a  trespasser.  From 
the  position  as  laid  down  in  the  decision 

Sioted,  we  wholly  and  entirely  dissent.  In 
e  first  place,  no  suit  for  ejectment  could 
properly  be  brought  by  one  co-parcener 
alone.  All  must  join,  because,  each  having 
an  equal  right  to  possession,  no  single  sharer 
could  dispossess  his  co-sharer  or  a  ryot 
claiming  under  him.  If  all  joined,  the  suit 
must  fail,  because  those  who  had  joined  in 
the  lease  to  the  ryots  would  be  disabled  ixojh, 
denying  their  own  demise.  Secondly^  apart 
from  any  technical  question  as  to  the  right 
of  suit,  the  lease  would  be  perfectly  good  to 
the  extent  of  binding  the  shares  df  those 
co-parceners  who  joined  in  it.  Thirdly, 
if  the  decision  was  law,  any  dissentient  or 
quarrelsome  sharer,  by  refusing  to  joih  in 
leases  or  pottahs,  might  make  it  impossible 
to  let  the  joint  estate  to  cultivators  at  all, 
and  the  consequence  ih[>uld  be  that  the  estate 
might  revert  to  the  condition  of  jungle. 

In  this  case,  the  defendant  has  to  make 
out  a  right  to  dispossess  the  plaintiff.  First, 
then,  the  plaintiff's  possession  must  be  taken 
to  have  been  lawful.  He  acquired  it  under 
the  12- anna  shareholder,  who  had  as  much 
right  to  possession  as  the  defendant  It 
is  clear  that  the  4-anna  shareholder  could 
not  justify  the  forcible  dispossession  of  his 
co*sbarer,  or  any  one  claiming  under  his  co- 
sharer  whose  right  to  be  in  possession  was 
as  good  as  his  own.  Secondly,  for  all 
that  appears  to  the  contrary,  the  defendant's 
title  mav  have  accrued  subsequent  to  1359'. 
It  may  well  be  that  the  defendant  or  his 
predecessors  intestate  may  have  received 
rents  from,  or  otherwise  recognized  the  te^ 
nancy  of,  Mr.  Gale.  If  either  supposition 
be  correct  (and  neither  appears  to  have 
been  negatived  by  the  defendsgit's  evidence), 
the  defendant  would  have  been  only  entitled 
to  rent,  and  could  not  treat  the  lease  by  the 
co-sharer  as  void. 

We  need  not  discuss  the  question  whe- 
ther, if  one  shareholder  is  wholly  dispossess- 
ed by  his  co-sharers,  he  may  not,  if  he  can 
do  so  without  a  breach  of  the  peace,  take 
actual  possession  of  a  portion  of  the  land 
equivalent  to  the  extent  of  his  own  share» 
though,  in  so  doing,  he  may  dispossess  the 
ryots  whom  his  co-sharers  have  put  into 
possession  (see  Littleton,  Section  323,  and 
the  Commentary  thereon  by  Lord  Coke). 

The  decision  of  the  Court  below  is  clearly 
right  on  the  facts  as  they  appear  before  us, 

I  and,  therefore,  the  appeal  must  oe  dismissed 

I  with  costs  and  interest. 
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The  8th  June  1866. 
Pfesenti 

f  The  Hon'ble  J.  P.  Norman  and  G.  Camp- 
bell, Judges. 

Appeal— Section  77,  Act  X.  of  1859— Costs. 

Case  Ko.  24  of  18^6  under  Act  X.  of  1859. 

r 

Special  Appeal  from  a  decision  passed  by 
ihe  Judge  of  Rungpore,  dated  the  2*jih 
February  186^,  reversing  a  decision  passed 
by  the  Deputy  Collector  of  Buddurgunge, 
dated  the  6th  September  186^, 

'  Pu(idomoiiee  Dossee  and  another  (Plaint- 
iffs), i4//tf//a«/j, 

■  versus 

Krishnendro  6oy  Chowdry  (Defendant), 
.        Respondent. 

Mr»  T.  Barrow  for  Appellants. 

;    Saboo  Isshur  Chunder  Chuckerbutly  for 

Respondent. 

The  dedsion  6f  a  Deputy  Collector)  unde^  Sttrtion 
jjf  A^t  X.  oi  185^,  f6r  rent  oelow  too  rupees,  involvif^ 
no  question  o^.  title,  wais  reversed  on  appeal  by  the 
}tidgt.  On  special  appeal  the  Judp's  decision  was 
fsevefsed  a^  made  without  jurisdiction;  but,  as  this 
point  was  not  taken  before  the  Jtidge,  the  reversal  was 
made  without  costs  in  either  Appellate  Court. 

u  This  is  a  suit  for  the  rents  of  a  fishery. 
The  jyiecc  of  water  is  completely  surround- 
ed by  land  belonging  to  a  zemindar,  who 
intervened  in  the  suit,  and  alleged  that  it 
was  part  of  his  zemindary,  and  occupied  by 
the  defendant  as  part  of  a  jote  within  that 
semindary. 

The  Deputy  Collector  tried  the  question 
tinder  Section  77,  and  found  that  the  plaint- 
ttf  had  Actually  been  in  receipt  of  the  rents. 
The  intervenor  and  ryots  appealed  to  the 
Judge,  who  reversed  that  decision.  The 
plaintiff  appeals  specially  to  this  Court, 
And  objects  that  the  Judge  had  no  juris- 
diction, inasmuch  as  the  question  war  otle 
hot  involving  akiy  question  of  title,  and  the 
amount  of  rent  only  Rs.  2  and  some  odd 
ttAnas. 

We  are  of  opinion  that  this  objection  i§ 
^ell-founded,  and  the  decision  of  the  Judge 
must,  therefore,  be  reversed.  But,  as  this 
J>oittt  was  not  taken  before  the  Judge,  such 
reversal  will^be  without  costs,  either  in  this 
<S0urt  or  the  Court  below. 


4  <r 


The  8th  June  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  W^  S.  Scton- 

Karr^  Judges. 

Review  of  judgment— Appeal 
Case  No.  397  of  1B66  under  Act  X.  of  1859. 

Special  Appeal  from  a  decision  passed  if 
the  Judge  of  Purneah,  dated  the  Jjrd 
November  i86j,  reversing  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  2'jth  July  186$. 

a 

Eaij^e  Mul  (one  bf  the  Defendants), 
AppellatUj 

versus 

Baboo  Dhumput  Singh  (Pl<uiitiff)i  Rpi 

spondent. 

Baboos  Kalee  Kishen  Sein  and  Greesh  Cksat' 
der  Ghose  for  Appellant. 

Baboo  Romanath  Bose  for  Respondent 

A  Deput]^  Collector  may  entertain  an  appticatioo  for 
review  of  a  judgment  of  his  predecessor. 

In  a  suit  b^  A  against  B  and  C,  A^  having  obtained 
a  decree  a^rainst ^  only,  appealed  to  the  Jhad{peto  mile 
C  jointly  liable  with  B.  Meanwhile,  ob  j^'i  appHotia 
for  review  of  judfroeht,  the  decree  a^inst  bim  was 
reversed.  Held  that  there  was  nothing  Dlegal  in  diis 
procedure. 

Thk  Judge  is  clearly  wrong  in  holdiog 
that  the  Deputy  Collector,  Mr.  Mosely,  was 
not  competent  to  entertain  an  applicatioQ 
for  review  of  the  judgment  of  his  predecesdOTi 
Mr.  Alexander. 

The  appeal  which  was  pending  before  the 
Judge  was  the  appeal  of  Dhumput,  the 
zemindar.  He  was  dissatisfied,  because  Mn 
Deputy  Collector  Alexander  absolved  Mrs. 
Sheltis  and  made  Laljee  alone  hable,  nd 
the  object  of  his  appeal  was  to  msdce  Mil 
Sheltis  liable  jointly  with  Laljee.  In  the 
meantime,  Laljee  applied  for  a  review  of  the 
judgment  against  him ;  his  application  vaa 
entertained,  and  the  result  was  that  the  decne 
against  him  was  reversed. 

There  is  nothfbg  illegal  in  this  procedure. 
The  case  will  go  ba^k ;  .the  Judge  wtH  Oy 
the  appeal  on  the  merits 

■       '  f 
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TheSth  Jnne  1866. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  W.  S.  Seton- 
•        Karr,  Judges. 

Snit  to  recover  possession  (by  persons  holding 

over  after  leiise). 

Case  No.  348  of  1866  under  Aft  X.  of  1859. 

Special  Appeal  from  a  decision  passed  by 
the  Judge  of  Mymensing,  dated  the  26th 
October  186^,  reversing  a  decision  passed 
by  the  Deputy  Collector  of  that  District, 
dated  the  iph  July  186$, 

Uma  Kishoree  Dassi  (one  of  the  Defendants), 

Appellant, 

versus 

Huro  Gobind  Shaha  and  others  (Plaintiffs), 

Respondents, 

Baboos  Bungshee  Doss  Seal  and  Sreenath  Doss 

for  Appellant. 

Baboo  Romesh  Chunder  Mitter  for 
Respondents. 

A  plaint  was  held  to  disclose  do  cause  of  action  under 
Clause  6,  Section  23»Adl  X.  of  1859,  because  the  plaintiffs 
Wiere  neither  farmers  nor  tenants,  but  persons  holding" 
over  after  the  expiry  ot  their  lease,  and  consequently 
meiv  trespassers. 

Thi  point  taken  by  the  defendants  is  that 
the  suit,  as  brought  by  the  plaintiffs,  does 
not  disclose  a  cause  of  action  under  Section 
23,    Clause  6,  of  A6t  X.   of  1859.    After 

[  reference  to  the  plaint,  we  think  this  objec- 
tion valid.  The  plaint  merely  states  that 
the  plaintiffs  had  had  successive  settlements 
made  with  them  by  Government,  the  last 

\  of  virhtch  expired  in  1270.  The  ouster  com- 
plained of  occurred  in  127 1,  when,  by  their 
own  account,  the  plaintiff's  lease  had  expired, 
and  when  they  were  mere  trespassers.  The 
defendants  are  the  purchasers  of  the  zemin- 
daiy  rights  from  Government.  The  plaint, 
in  omr  opinion,  discloses  no  cause  of  action 
under  the  Section  quoted,  for  the  plaintiffs 
are»  by  their  own  showing,  neither  ''  farmers" 
nor  ''tenants,'^  but  persons  holding  over 
after  the  term  of  a  lease  bad  expired,  and 

||  consequently,  in  the  eye  of  the  law,  mere 
trespassers. 


,  Verbal  reference  has  been  made  to  the 
Regular  Appeals  decided  by  us  last  year  on 
the  29th  July  and  3i8t  of  August  1865, 
in  the  cases  of  the  Talookdars  of  Pergunnah 
Bulda  Khal,  and  reported  in  the  Weekly 
Reporter;  but  we  fail  to  see  any  analogy 
or  resemblance  between  those  cases  and  that 
now  before  us. 

The  plaintiffs,  in  our  opinion,  should  at 
once  have  been  put  out  of  Court;  and  we 
have  accordingly  to  reverse  the  decision,  not 
only  of  the  Judge  who  remanded  the  case, 
but  of  the  Deputy  Collector  who  dismissed 
it,  simply  on  the  point  of  limitation. 

The  special  appeal  is  decreed,  and  the 
plaintiff's  suit  is  dismissed  with  all  costs. 


The  9th  June  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge. 

Appeal  (from  order  rejecting  applicatioo  to  set 
aside  ez-pairte  judgment). 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Deputy  Collector  of  Backergunge, 
dated  the  3rd  April  1866. 

Chultur  Narain  Roy  (Defendant),  Appellant^ 

versus 

Baboo  Gopal  Lai  Tagore  (PlainUff), 
Respondent. 

Baboo  Bungshee  Dhur  Sein  for  Appellant. 
No  one  for  Respondent. 

An  appeal  lies,  under  Section  13,  Adt  VI.  of  1863  B.  C, 
from  an  order  rejectin^r  an  application  to  set  aside  a 
judgment  passed  ex  parte  against  the  defendant. 

The  appeal  appears  to  have  been  erro* 
neously  rejected.  It  is  not  an  appeal  against 
an  order  rejecting  an  application  for  review 
of  judgment.  It  is  an  appeal  against  an 
order  rejecting  an  application  to  set  aside 
a  judgment  passed  ex  parte  against  the  de- 
fendant. Such  an  appeal  is  authorized  by 
Section  13  of  the  Bengal  Act  yi.  of  186  a. 
The  Appeal  must  therefore  be  received. 


•  a 
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The  8ih  January  1866. 

Present :     , 

The  Hon'ble  G.  Loch,  L.  S.  Jackson,  and 
F.  A.  Glove^  Judges, 

Ixfterest — Execution  of  decree. 

Case  No.  505  of  1S65. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Princip'il  S udder  Ameen  of  Beer- 
bhoom,  dated  the  22nd  May  /S6j. 

Sreeshteedhur  Shahi  (Decree-holder), 
*     Appellant, 

versus 

Woomeshnath  Roy  (Objector),  Respondent, 

Baboos  Banee  Madhub  Hanerjee  anJ  Sree- 
nath  Doss  for  Appellant. 

Bab^s  Khhen  Ki shore  Ghose  and  Bania 
Churn  Banerjee  for  Respondent. 

The  iud;^ment-debtor,  in  consideration  of  time  bein^ 
allnwed  him,  prumised,  in  open  Court,  throujz-h  his 
vakeel,  to  pay  interest  to  his  creditor,  althouj^h  the  de- 
cree did  not  specifically  award  interest.  Hkld  by  the 
majority  (Glover,  J  ,  dtssentinj?)  that  the  debtor  was 
bound  by  that  promise,  and  that  execution  could  i<«sue 
as  well  for  the  sum  decreed  as  for  the  interest  promised. 

Glover,  J, — Three  objections  are  raised 
by  the  appellant*s  pleader  in  this  case.  He 
urges : — 

(1)  That  interest  has  not  been  allowed  on 
his  costs ; 

(2)  That  the  defences  being  all  of  a 
timilar  character  in  the  execution  of  decree 
case,  only  one  set  of  costs  should  have  been 
awarded ;  and 

(3)  That,  although  the  original  decree 
did  not  specifically  award  interest,  the  judg- 
ment-debtors subsequently  agreed  to  pay 
it  in  consideration  of  ihe  sale  in  execution 
being  postponed,  and  that,  therefore,  the 
Principal  Sudder  Ameen  was  wrong  in  not 
allowing  execution  to  proceed  in  regard  to 
interest  as  well  as  principal. 

The  two  first  points  may  be  disposed  of 
very  shortly.  It  has  been  many  times  ruled 
by  this  Couit  that  interest  runs  on  costs 
as  a  matter  of  course,  and  the  appellant  is 
clearly  entitled  to  them. 

As  the  decree-holder  chose  to  take  out 
separate  proceedings  against  the  judgment- 
debtors,  ihey  were  in  their  turn  obliged  to 
file  separate  petitions  of  objection,  and,  as 
the  result  was  unfavorable  to  the  decree- 
holder,  I  do  iiOt  see  why  he  should  not  bear 
the  entire  costs.  • 

.     With   regard  .  to    the    third  objection,  I 
think  that  the  Priacipai  Sudder  Ameen. has 
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come  to  a  r  ght  conclusion,  although  I  do 
not  concur  With  his  reasons  for  doing  so. 
The  wording  of  the  vakalutnamah,  under 
which  the  juiigment-debtor's  pleader  is  alleg- 
ed to  have  agreed  to  pay  interest,  is  broad 
enough,  I  think,  to  have  authorized  such 
promise.  The  debtors  appoint  the  vakeel 
to  try  and  get  the  execution-sale  postponed, 
and  agree  10  abide  by  whatever  the  laUer 
finds  it  necessary  to  do  in  consequence.  In 
giving  such  a  power  to  their  vakeel,  the 
judgment  debtors  must,  of  course,  have  been 
prepared  to  submit  to  some  sacrifice.  They 
must  have  known  that  a  decree-holder  with 
the  day  of  sale  fixed  would  not  go  back 
from  his  object  without  a  quid  pro  quo,  and 
that  the  only  probable  and  reasonable  way 
of  getting  the  sale  postponed  was  by  an 
offer  of  "interest"  during  such  interval.  I 
have  no  doubt  that  the  debtors  expected 
such  a  result,  and  that  the  vakalutnamah 
uives  their  ai^ent  full  power  to  make  such  an 
arrangement,  and  that  they  are  bound  by  it. 

But  1  do  not  think  that  the  arrangement 
can  be  taken  advantage  of  in  this  case. 
The  decree  g^ve  the  creditor  a  bare  suth 
of  money ;  no  interest  was  allowed :  and  it 
seems  to  me  that  no  subsequent  arrangement 
between  the  parlies  can  be  incorporated 
into  that  decree,  or  made  the  subject  of 
"execution."  A  new  contract  was  entered 
into,  by  which,  in  consideration  of  the  judg- 
ment-creditors postponing  the  sale,  the 
debtors  agreed  to  pay  interest ;  and,  if  the 
latter  now  repudiate  their  vakeel's  acts,  and 
refuse  to  carry  out  their  part  of  the  con- 
tract, the  'decree-holder's  remedy  is  in  a 
fresh  suit.  He  cannot,  in  my  judgment,  be 
allowed  to  alter  the  original  decree  by  in- 
corporating with  it  a  claim  which  was  ex- 
pressly ignored  when  that  decree  was  made. 

Reference  was  made  to  a  precedent  of 
the  Sudder  Dewanny  Adawlut,  dated  8th 
September  i860,  Baboo  Bungsee  Buddun 
Miller,  petitioner,  page  252  ;  but  there  is  a 
difference,  I  think,  beiween  that  case  and 
this.  There  certain  sums  had  been  paid, 
and  the  question  was  whether  they  were  to 
be  credited  to  principal  or  interest,  there 
being  no  mention  of  interest  in  the  decree, 
but  an  allegation  on  the  part  of  the  creditor 
tliat  the  debtor  had  agreed  to  pay  interest 
to  secure  the  former's  forbearance ;  and 
the  order  of  the  Court  was  that,  if  such 
agreement  were  proved,  the  monies  paid 
should  be  credited  as  interest,  and  the  decree 
executed  for  ihe  full  amount  )^i  the  prin- 
]  cipal.      It   did    not    direct    that-  execution 
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should  proceed  for  the  balance  of  interest 
due  under  the  agreement;  it  left  that  ap- 
parehtiy^  as  I  would  leave  the  interest  in 
thi$  case,  to  the  future  action  of  the  parties, 
and  merely  decreed  execution  for  the  prin- 
cipal. If  anything  had  been  paid  in  this 
Case,  I  should  have  considered  it  properly 
refer?ible  to  the  interest  promised  under  the 
vakalutnamah  ;  but,  as  the  debtors  repudiate 
the  agreement,  and  have  paid  nothing,  1  think 
that  the  decree-holder  must  be  satisfied  with 
enforcing  his  decree  for  the  principal,  and 
muSPt  bring  a  fresh  suit  for  the  interest  on  the 
^contract  entered  into  between  himself  and  the 
judgment-debtor's  vakeel. 

I  would,  therefore,  dismiss  this  appeal 
with  costs,  except  as  regards  the  first  objec- 
tioi>,  which  should  be  given  in  favor  of  the 
Appellant; 

Loch^  y, — The  decree  in  this  case  awarded 
a  sum  of  mpney  without  interest.  The  decree- 
bolder  took  out  execution.  The  judgment- 
debtor  prayed  for  time,  and  promised,  in  con- 
sideration of  time  being  allowed  him,  that  he 
^outd  p^y  interest.  The  execution  was  ac- 
cordingly stayed,  and  the  judgment-debtor 
defaulted.  Again  was  execution  taken  o\ii ; 
kgaih  the  sanie  promises  were  made  for 
the  payment  of  interest  in  consideration  for 
further  time  to  enablfe  the  diebtor  to  pay  up  ; 
^nd  again  the  debtor  has  repudiated  his 
'engagements,  and  failed  to  pay  a  farthing. 
All  these  arrangements  for  time  and  for 
payment  of  interest  were  made  in  open 
Court,  and  I  see  ho  reason  why  the  decree- 
holder  should  not  be  allo\Ved  to  take  the 
benefit  of  the  promise  made  by.  the  debtor, 
there  being  no  doubt  that  his  vakeel  had 
full  power  to  act  for  him  as  he  did.  It  faas 
been  urged  that  the  Court  cannot  give  more 
than  is  in  the  decree.  In  cases  where 
tiiesne-profits  oir  interest  are  claimed,  which 
liaVe  ^ot  been  at^arded  in  the  ^decree,  the 
CoiHt  executing  the  decree  cannot  import 
toytfeimg  into  the  decree ;  but,  when  the 
debtor,  in  consideration  of  the  forbearance 
sliewYi  by  his  creditor,  agrees  in  open  Court 
to  pay  him  interest,  so  that  the  creditor 
-should  be  ho  loser  by  his  compliance  with 
Ihfe  re(][uest  of  the  debtot  for  time,  U  appears 
to  ttie  that  the  creditor,  after  such  promise 
made,  is  fully  entitled  to  ask  the  Court  to 
Wtecute  his  decree  for  the  principal  with 
tlie  imeftst  due  thereon  frotn  the  date  of 
ITtteh  promise.  It  is  said  that  he  should 
iyring  a  ffesh  action  for  the  interest  so  pro- 
mised. Surely,  thfe  is  patting  the  decree- 
h6ld^  'to  &  most  unnecessary  harassment. 
-He  h%^  9XXhd  with  Wb^ratice  and  in  good 


faith,  and  is  equitably  and  legally  entitled 
to  recover  what   has  been   promised.    He 
has  the  choice  of  fresh  litigation  to  secnrea 
small  sum  on  account  of  interest  protlii^ 
to  him  as  a  consideration  for  his  forbearance 
in  executing  his  decree,  or  of  giving  up  the 
small  advantage  which  could,  without  diffi- 
culty,   be    realized    on    execution.     Where 
parties  have,  for  reasons  of  their  own,  agreed 
to  certain  modifications  of,  or  additions  td,  a 
decree  in  the  presence  of  the  Court,  there 
appears  to  toe  to  be  no  reason   why  th« 
decree  should  not  be  executed  with  its  sub- 
sequent mod  ideation  or  addition  ;  but  when 
a  decree-holder,  without  the  consent  of  the 
other  party,  seeks  to  aher  a  decree,  and  asks 
the  Court  to  give  him  something  wbid)  the 
decree  does  not  a^ard  to  him,  then  clearly 
the  Court  must  ct)nfine  itself  to  the  term*  of 
the  decree,  and  cannot  go  beyond.     1  would, 
therefore,   reverse  the  order  of   the    Court 
below;  and  allow  execution  to  be  taken  for  the 
principal  with  interest  from  the  date  on  wtach 
the  promise  to  p^y  interest  was  first  made. 

Jackson,  y, — In  this  matter  I  concur  with 
Mr.  Justice  Loch. 

A  decree  having  passed,  whether  by  an 
arrangement  between  the  parties,  or  by  in 
adjudication  of  the  Court  for  a  sum  certiun, 
the  plaintiff  would  be  entitled,  as  a  matter 
of  course,' to  interest  on  that  sum  andnfaA 
the  costs  from  the  date  of  decree  to  the  datJ 
of  realization ;  and,  if  this  were  not  inserted 
in  the  decree,  the  Court  would  at  any  time 
insert  it  on  application. 

In  this  case,  the  plaintiff  having  proceeded 
to  take  out  execution  of  his  decree,  the 
judgment-debtor  by  his  vakeel  promised  tl> 
pay  such  interest,  and  rendered  it  unneces- 
sary for  the  Court  to  make  any  order.  Bf 
that  undertaking  the  judgment-debtor  is,  ift 
my  opinion,  certainly  bound. 

The  pleader  urges  that  nothing  is  said  of 
interest  in  the  decree.  No  doubt,  the  decree 
is  silent  as  to  interest  accruing  before  tb( 
decree,  as  it  was  excluded  by  the  seulemeat 
between  the  parties ;  but  interest  upon  the 
amount  which  the  Court  finds  to  be  due,  or 
for  which  the  decree  passes,  however  it  be 
made  up,  and  upon  the  costs  allowed,  b  io* 
cidental  to  every  decree ;  and  it  is  absurd  b) 
say  that  a  decree  shall  pass  for  a  pitfti* 
cular  sum,  and  that  the  jud.;ment-debli(V 
may  postpone  payment  as  long  as  he  plea^l^ 
withotit  paymer^t  of  interest. '  On  (hisp^)A 
therefore,  as  proposed  by  Mr.  Justice  Loc)^ 
the  order  of  liie  Court  foelove  must  b6  i9- 
vtraod. 
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The  9th  January  1866. 
Preuni  : 

« 

The  Hon'ble  H.  V.  Bay  ley  and  Shumbhoo- 
.  naih  Pundit,  Judges, 


on— Jnrisdiction— Revival  of  Ezecui 
tion— Reversal  of  Sale. 

Case  No.  539  of  1865. 


J^fisceUaneous  Appeal  from  an  order  passed 
i>y  3Ir,  A\mC\  Lanec,  Judge  of  Backer- 

"  g^^^g^'  dated  the  rjlh  June  /SSj,  a  firming 
an  order  passed  by  'the  Principal  Sudder 
Ameen  of  that  District^   dated    the  jist 

■    A/arch  jSSj, 

'    Gour  Monee  Debia  and  another  (Decree- 
holders),  Appellants^ 

versus 

Ncel  Madhah  Gooho  and  others  (Judgment* 
debtors),  Respondents, 

Babo9  H'em  Chunder  Banerjee  for  Appel- 
lants. 

No  one  for  Respondents. 

Wliere  an  application  for  revival  of  execution  of  a 
4KMe  lias  been  admitted  and  a^ed  upon  without  ob- 
jecticHi,  and  a  sale  takes  plaoe»  and  the  debtor  succeeds 
in  setting  aside  the  sale  on  the  ground  of  irregularity* 
the  Court  executing  the  decree  cannot,  of  its  own  motion, 
raise  the  question  of  limitation,  nor  can  the  debtor  urge 
such  a  plea  at  solate  a  stage  as  after  the  reversal  of  the 


Ih  thU  case,  the  petitioner,  after  Act 
^IV.  of  1859  bad  come  into  operation,  on 
the  Sth  July  1864,  applied  for  the  revival  of 
ibe  execRlioD  of  a  decree  passed  before  the 
Act,  more  |han  three  years  after  the  case 
was  last  atrucH  off  the  file  for  default. 
When  thi^  application  was  made,  both  parties, 
^  Wfll  aa  the  Court,  seeing  that  the  appli- 
cation «fi8  made  within  three  years  of  the 
expiry  of  the  year  1861,  after  which  tbe 
iiaw  law  came  into  operation,  and  mistaking 
^Utt  this  "  comiqg  into  operation"  was  ''  the 
p^Maing  of  the  Act''  mentioned  in  Section  ai 
of  the  Act,  thought  this  case  to  be  guided 
by  the  old  )aw,  by  which  decree-holders  were 
mllowed  twelve  years  for  revival.  It  was 
pertu^pt  owing  to  this  mistake  that  no  objec- 
lioo  WM  taken  to  the  application,  and  the 
exccotton  was  allowed  to  go  on  until  some 
tmnioveable  property  of  the  ilebtor  was  sold. 
Proceedings  were  then  successfully  taken 
by  ^e  debtor  to. set  wde  this  sale  oa  the 


ground  of  irregularity,  but  not  on  the  gfound 
of  the  revival  being  il legal.  After  this  re* 
versal  oJf  the  sale,  the  I^wer  Court,  on  the 
31st  March  1865,  with  reference  to  a  deci-^ 
sion  of  the  High  Court  passed  in  another 
case  applying  limitation  ^o  the  revival  of  aij 
execution-case,  dismissed  this  case  o<i  tha 
ground  that  the  application  for  revival,  when 
made  several  years  ago,  was  not  in  time." 

Against  this  order  the  decree-holder 
appeals  to  this  Court.  We  agree  in  the  ab^ 
stract  point  of  law  as  decided  by  the  Lower 
Courts,  and  think  that  the  application  was 
not  made  in  time.  We,  however,  hold  that^ 
where  an  application  for  revival  has  already 
been  admitted  and  acted  upon  without  any 
objection,  and  a  sale  takes  place,  and  the 
debtor  asks  for  and  succeeds  in  getting  the 
sale  set  aside  only  on  the  ground  of  irregu- 
larity, it  is  no  longer  proper  for  the  Court 
executing  the  decree  to  introduce  of  its  own 
accord  the  question  of  limitation,  or  in  the 
()Ower  of  the  debtor  to  take  up  the  plea  at 
such  a  late  stage  as  after  the  reversal  of  the 
sale  of  his  property.  There  was,  in  fad,  a 
waivor  throughout.  We  would,  therefore^ 
in  this  view,  reverse  the  order  of  the  Lower 
C^mrts,  and,  decreeing  the  appeal,  remand 
the  case  to  the  Court  of  first  instance  for 
proceeding  with  the  exept^tion. 


The  a4th  January  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  L.  S. 
Jackson,  Judges, 

m 

Jurisdictioii— Cancehnent  of  aale  In  aatiafactioa 
of  decree— High  Coart  (Pawtrs  eC---aa  a  Conrt 
of  general  superviaion). 

Case  No.  346  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Tirhoot,  dated  tkt  24th 
February  i86^y  affirming  an  order  passed 
by  the  Moonsiff  of  that  District^  dated  the 
8th  June  1864, 

Joy  Ram  and  others  (Purchasers  of  dacrec). 

Appellants^ 

versus 

Bulwunt  Singh  (Judgmenttdebtor),' 
Resp0ndittt. 


Miscthi 
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Mr.  y,  S,  Rochfort  for  Appellant?. 

Baboos  Onoocool  Chunder  Mookerjee  and 
.     Kalee  Prosunno  Duit  for  Respondent.     , 

A  Moonsiff  in  charge  of  the  current  duties  of  the 
office  of  the  Sudder  Ameen  a<5^s  without  jurisdiction  in 
cancelling  a  sale  which  has  taken  place  in  satisfaction  of 
a  decree ;  and  the  High  Court,  as  a  Court  of  {general 
supervisjoDy  can  declare  the  order  of  the  Moonsiff  null 
and  void. 

In  this  case,  a  Moonsiff,  who  was  in  charge 
of  the  current  duties,  of  the  office  of  a 
Sudder  Ameen,  on  the  application  of  a  judg- 
ment-debtor, cancelled  a  sale  which  had 
taken  place  in  satisfaction  of  a  decree. 

On  appeal  by  the  decree-holder,  who 
was  also  the  auction-purchaser,  the  Judge 
held  that,  although  the  Moonsiff  had  acted 
without  jurisdiction,  there  was  no  appeal 
against  his  order,  and  that  consequently  he 
saw  no  reason  to  interfere. 

We  are  of  opinion  that,  as  a  Court  of 
general  supervision,  we  are  competent  to 
declare  the  order  of  the  Moonsiff,  which  was 
wholly  without  jurisdiction,  to  be  null  and 
void.  The  order  is,  therefore,  reversed,  and 
the  original  application  of  the  judgment- 
debtor,  impugning  the  legality  of  the  sale, 
must  be  disposed  of  by  a  competent  Court. 


The  24th  January  1866. 

Present : 
The  Hon'ble  F.  B.  Kemp  and  L.  S.  Jackson, 

Judges. 

Costs — Objections  as  to— when  and  how  to 

be  raised. 

Case  No.  562  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  iyudder  A  meen  of  the  24- 
Pergunnahs,  dated  the  2Sth  July  186^, 

Hureenath  Banerjee  (Judgment-debtor), 

Appellant,        » 

versus  . 

Doybo  Chunder  Banerjee  (Decree-holder), 
^  Respondent. 

Baboo  Ashootosh  Dhur  for  Appellant. 

Baboo  Woopendur  Chunder  Bose  for 
Respondent. 

An  objection  as  to  costs  is  a  matter  which  should  be 
raised  in  the  shape  of  an  application  to  amend  or  review 
the  original  decree,  and,  failing  that,  by  way  of  regular 
appeal  against  the  decree  ;  but  not  in  the  execution  of 
the  decree. 

The  appellant  is  not  represented  by  any 
pleader  appearing  for  him.  We  have  looked 
into  the. case,  and  find  that  the  main  objec- 
tion preferred  is  in  th^    matter  of    costs. 


which,  it  is  contended,  ought  not  to  have 
been  separately  awarded  to  the  decree-holder, 
who  was  (it  is  alleged)  a  mere  pro  formd 
defendant. 

However  this  may  be,  we  think  diat  the 
appellant's  objection  on  the  subje^  of  costs 
is  a  matter  which  ought  to  have  been  raised 
in  the  shape  of  an  application  to  amend  or 
to  review  the  original  decree,  and,  failing 
that,  by  way  of  regular  appeal  against  the 
decree ;  and  that  it  could  not  be  deteimined 
in  the  execution  of  the  decree. 

We  dismiss  this  appeal  with  costs,  and 
the  same  order  applies  to  No.  *56i. 

The  24th  January  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  L.  S.  Jackson, 

Judges. 

Attachment— Striking-off  of  suit 

Case  No.  566  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Shahabady  dated  the  i6th 
August  /S6j. 

m 

Purbhoo  Doss  (Decree-holder),  Appellant, 

versus 

Goma  Bhujun  Sing  (Judgment-debtor)  and 
others  (^Decree-holders),  Hespondtuis. 

Mr,  C.  Gregory  and  Baboo  Khettur  MokuB 
Aloolierjfe  for  Appellant. 

No  one  for  Respondents. 

An  attachment  cannot  subsist  when  the  suit  has  bees 
struck  uff  fur  nej^lect  to  pay  in  the  tulut>ana  for  tk 
service  of  the  necessary  sale-processes . 

We  think  that  the  Judge  was  right 
It  is  clear  that  the  appellant,  u-ho  had 
taken  out  attachment,  neglected  to  pay  in 
the  tulubana  for  the  service  of  the  nece^ 
sary  sale-processes,  and  his  case  was  re- 
moved from  the  file  by  the  Principal  Sadder 
Ameen,  owing  to  the  above  neglect. 

It  is  very  clear  that  an  attacfameot 
cannot  subsist  unless  some  suit  is  goiqg  on. 
In  this  case,  the  suit  had  been  struck  oK 
and  no  appeal  was  preferred  by  the  appellaoL 

The  direction  of  the  Principal  Sadder 
Ameen  that  the  attachment  was  to  bold 
good,  notwithstanding  that  the  suit  had 
been  struck  off,  was  clearly  illegal. 

No  attachment  subsisting  on  the  part  of 
the  appellant,  when  the  proceeds  of  the  sak 
were  distributable,  he  was  not  entitled  iwder 
the  provisions  of  Section  270  of  Act  VIII. 
of  1859  to  be  paid  first. 

Th«  appeal  is  dismissed  wilhont  cost^ 
respondents  not  appearing. 
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The  24th  January  1866. 

Present: 

The  Hon'bie  F.  B.  Kemp  and  L.  S. 
.      Jackson,  Judges. 

Decree  (Enforcement  of)— Notice. 

Case  No.  668  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Backer gunge^  dated  the\ 
X  fth  A  ugust  *iS6s. 

Sham  Chand  Bysack  (Decree-holder), 
Appellant, 

versus 

Mr.  Lucas  Theodore  Lucas  (Judgment- 
debtor),  /Respondent, 

Baboi^    Unoocool    Chunder  Mookerjee  and 
Kalee  Frosunno  Dutt  for  Appellant. 

Mr.  G.  C  PcLul  and  Bahoo  Sreenath  Doss 

for  Respondent. 

The  mere  notice  to  a  judgment-debtor  of  his  decree- 
hbUrr's  intention  to  enforce  his* decree  unless  cause 
were  shown  by  him  is  not  a  prtxreedrng  to  enforce  ur 
keep  in  force  the  decree  within  the  meanini^  of  Section 
itt*.  Act  XfV.  of  1S59. 

The  appellant  is  the  decree-holderl  It 
appears  that  the  original  decree  was  passed 
ID  1854.  Ihe  application  to  revive  the 
decree  is  dated  in  January  1S65.  The  Judge 
held  that  the  application  was  barred  by 
ILoiitatlon. 

In  appeal  it  is  contended  that,  as  a  notice 
was  issued,  it  must  be  held  that  legal  steps 
were  taken  to  keep  the  decree  alive,  and 
that  the  Jtidge's  order  is  opposed  to  Section 
ai,  Act  aIV.  of  1859. 

Oil  referring  to  the  record,  we  find  that 
the  only  step  taken  by  the  decree-holder 
between  1854  and  1865  was  to  move  the 
Cbart  of  Backergunge  to  serve  a  notice  on 
the  judgment-debtor,  through  the  Judge  of 
Dacca,  to  show  cause  why  the  decree  should 
not  be  enforced  against  him.  This  notice 
was  not  served  on  the  judgment-debtor,  but 
ft  is  said  that  in  his  absence  it  was  left  at 
his  usual  place  of  residence  in  Dacca.  The 
gnestion  is  whether  such  a  notice  is  such  a 
proceeding  to  Tenforce  or  keep  in  force  the 
origioal  judgment  as  is  contemplated  in  Sec 
tion  '20  of  Act  XIV.  of  1859,  by  which  Act 
thi»  case  is  governed.    We  think  not;  the 


notice  merely  intimated  to  the  judgment- 
debtor  that  it  was  the  intention  of  the  decree- 
holder  to  enforce  his  decree,  unless  cause 
were  shewn.  But,  for  the  fact  of  more  than 
a  year  having  elapsed  from  date  of  decree, 
no  notice  at  all  would  have  been  necessary, 
and  the  decree-holder  would  have  done  posi- 
tively nothing.  In  this. case  an  abortive  at- 
tempt was  made  by  him  to  give  his  judg- 
ment-debtor notice  that  it  was  his  intention 
10  enforce  his  decree.  Nothing  further  was 
done  to  carry  out  that  intention,  and' there- 
fore no  proceeding  to  enforce  the  judgment 
or  to  keep  it  in  force  was  taken. 

The  pleader  is  unable  to  show  us  any 
ruling  of  this  Court  to  the  conirar}'.  The 
order  of  the  Judge  is  upheld,  and  the  appeal 
dismissed  with  costs  and  interest. 


The  25th  January  1866. 
Present: 

The  Hon'bie  F.  B.  Kemp  and  L.  S.  Jackson, 

Judges, 

Decree  (Enforcement  of)— Notice. 

Case  No.  554  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Tirhoot,  dated  the  22nd 
May  iS6j, 

Girjanund  Oopadhya  (Decree-holder), 

Appellant, 

versus 

Chunder  Binode  Oopadhya  (Judgment-debt- 
or), Respondent, 

Baboo  Kishen  Succa  Mookerjee  for 
Appellant. 

Baboos  Kishen  Kishore  Ghose  and  Greeja 
Sunkur  Mojoomdar  for  Respondent. 

The  mere  issue  of  notice  to  the  judgment-diebtor  in 
cases  where  more  than  one  year  has  elapsed  from  the 
date  of  decree  is  not  a  proceeding  to  enforce  or  keep 
in  force  the  decree. 

This  Court  has  ruled  that  the  mere  issue 
of  a  notice  to  the  judgment-debtor  in  cases 
where  more  than  one  year  has  elapsed  from 
date  of  decree  is  not  a  proceeding  to  enforce 
or  to  keep  in  force  the  decree. 

The  Judge's  decision  is  affirqied,  and  the 
appeal  dismissed  with  costs  and  interest. 
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The  ;(5th  Js^nusiTy  1^66. 
Present : 

The  Hen'ble  F.  B.  Kemp  ainl  L.  S.  Jackson, 

Judges. 

l^eyiyiU  of  decree — DUatorisess  of  the  Court 

Case  No.  586  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Backergunge,  dated  the 
i^h  June  i86$y  affirming  an  order  passed 
by  fh^  Principal  Siuider  Ameen  of  that 
District,  dated  the  Jist  March  186^, 

^ajab  SiiUo  Surun  Ghossal  Bahadoor  (De- 
cree-hokiec),  AppellanSt 

versus 

Nobeen  Chunder  Doss   and  others  (Judg- 
ment-debtors), Respondents. 

Baboos  Hem  Chunder  Banerjee  and   Obhoy 
Churn  Bose  for  Appellant. 

No  one  for  Respondents. 

Th»  difatoriness  of  the  Court  cannot  orejitdtce  a  peti- 
tion for  revival  of  a  decree,^  if  filed  in«time.  I'be 
appellant  19  not  bound  to  remind  the  Court  to  do  its 
duty  by  motion  or  petition. 

Ths  Judge  admta  that  th*  appellant's 
petition  for  the  revival  of  his  decree  was 
filed  in  time,  and  farther  that  it  was  the 
''-dilatoriness"  of  the  Court  which  brought 
abdnt  the  delay ;  and  yet,  in  the  face  of  this 
adu^ission,  he  holds  that  the  appellant  was 
bound  to  remind  the  Lower  Court  of  its 
duty  by  motion  or  petition.  The  omissions 
of  the  Court  were  visited  upon  the  suitor; 
and  his  application,  which  was  admittedly 
filed  in  time,  was  rejected. 

We  think  that  such  an  order  is  quite  un- 
sustainable,  and  we  reverse  it,  and  decree 
this  appeal  with  cots  and  interest. 


The  25th  January  1866. 

Present : 

» 

The  Hon'hle  F.  B.  Kemp  and  L.  S.  Jack- 
son, Judges. 

Limitation— Fsiud  decree. 

Case  No.  606  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
^  the  Judge  of  Behar,  dated  the  2nd 
August  iS6Sf  modifying  an  order  passed 
by  the  Principal  Sudder  Ameen  of  that 

District^  dated  the  6lh  December  i86^, 

•     --»  .         .1.      • 


Shaikh  Fuzl  Imam  apd  others  (Deaee- 
holders).  Appellants^ 

versus 

Doolun  Singh  and  others  (Judgment-debtors), 

Respondents. 

Messrs.  R.  E.  Twidale  and  C.  Gregory  and 
Baboo  Mohendro  Lai  Shome  for  Appellants. 

No  one  for  Respondents. 

Limitation  runs  from  t^e  date  of  the  last  ii  ^ 
by  which  the  whole  decree  becomes  final,  andnatfroin 
the  date  of  an  incomplete  decree  (1.  e.,  where  a  case 
is  partly  decreed  and  partly  remand^). 

In  this  case  we  must  hold  the  Judge'v 
decision  to  be  erroneous.  The  Sivld^ 
Court  in  i860  affirmed  the  Additional  Judge'f 
decision  in  part,  but  remanded  the  cas^  for 
further  investigation  on  cenain  points. 
That  investigation  took  place,  and  a  finil 
decree  was  passed,  which  was  **  upheld  "(to 
use  the  Judge's  words)  **  by  the  High  Cooit 
in  its  entirety"  in  1862. 

It  was  undoubtedly  from  the  date  of  tliiS 
last  judgment,  by  which  the  whole  decree 
became  final,  that  the  period  of  limitation  ii 
to  run;  for  the  plaintiff  could  liot  be  ex- 
pected to  execute,  and  in  fact  could  not 
execute,  an  incomplete  decree,  and  coiU 
take  no  steps,  uniil  the  whole  of  the  q«es< 
lions  in  the  suit  were  adjodicated  upcm. 

The  Judge's  order  is,  therefore,  set  aside 
with  costs. 

Tliis  order  applies  to  cases  607-8-9;  sod 
the  counter-appeal  No.  636,  it  is  adttiiied; 
must,  under  this  decision,  fail,  and  it  it,  t)ieit- 
fore,  dismissed  with  casta. 


Th^  18th  August  1865. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  J.  B.  Phear, 

Judges, 

Jurisdiction  (of  Civil  Court);— Forgeiy-diB*- 

nal  ProsecnttoiL 

Dinobundhoo  Chuckerbutty,  Petitnmer. 

Under  Section  170  of  the  Code  of  Cnrninal  Fton> 
dure,  any  Civil  Court,  which  has  the  power  ofdlBni  ' 
before  it  the  proceedingrs  and  evidence  ef  a  tai  ■ 
which  forvery  is  alleged  to  have  been  oomoMtted,  pa|i 
if  satisfied,  alter  a  preliminary  enquiry,  that  the  diaip 
is  proper  for  investig[ation,  give  it3  sanctioQto  At 
char^fe  being  entertained  and  investigated  ^  thi 
Magrtstrate,  notwithstanding  that  the  Subordiiiatie  Cppit 
by  whom  the  suit  was  being  tried  refused  its  saiyCDM 
to  the  prosecution. 

Phear,  J, — Dinobundhoo  Chccc»- 
BUTTY,  the  presient  petitioner,  seeks  to  S^ 
aside  an  order  of  the  Judge  of  Dacca,  dateo 
the  ?9th  of  April  last,  giving  sanction  to  pf% 
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ceedings  being  entertained  In  the  Criminal 
Couits  against  the  petitioner  and  others 
under  Section  170  of  the  Criminal  Proce- 
dure Cod^.  .  The  circumstances  out  of 
which  that  order  arose  were  shortly  as 
follow,  as*  stated  by  the  petitioner  in  his 
petition : — 

The  petitioner  ^nd  the  prosecutor,  who 
now  desire  to  take  criminal  proceedings 
against  him,  were  sued  together  as  co- 
detendants  in  a  suit  fbr  contribution  in  re- 
spect of  certain  Government  revenue,  which 
the  plaintiff  in.that  suit  alleged  he  had  paid 
on  the  defendant's  behalf.  The  prosecutor 
did  not  appear  in  the  suit ;  but  the  petitioner 
did,  and,  as  matter  of  defence,  put  forward  a 
•document  purporting  to  be  a  Bill  oi  Sale 
from  prosecutor  to  himself,  with  the  view  of 
•howiQg  chat  he  hati  no  liability  except  as 
transferee  of  the  prosecutor,  and  that  that 
liabilUy  did  not  commence  early  enough 
to  support  the  plaintiff's  claim.  Notwiih- 
gtanding  this  document,  the  suit  was  decreed 
against  all  the  defendants,  against  the 
peiuioaer  and  prosecutor  alike.  After  the 
termination  of  the  suit,  the  prosecutor  com- 
plained to  the  Deputy  Ms^istrate  of  the 
Pisifict  that  the  Bill  of  Sale  put  forward 
in  the  late  suit  by  the  petitioner  was  a  for- 
gery, attd  sought  to  ini»titute  criminal  pro- 
ceedings against  the  petitioner  in  respect 
of  it.  The  Deputy  Magistrate,  after  some 
preliminary  enquiry,  refused  to  go  on  with 
the  matter  without  the  sanction  of  the  Sud- 
der  Ameen  before  whom  the  suit  was  tiled, 
and  he  wrote  to  the  Sudder  Ameen  for  that 
sanction.  In  reply,  the  Sudder  Ameen  de- 
.  clroed  to  give  the  sanction  asked  for,  because 
he  saw  no  reason  to  impngn  the  primd  facte 
««tlienticity  of  the  document,  and  for  put- 
ting the  petitioner  on  his  trial  for  forgery. 

Tfaeretipon  the  prosecutor  applied  to  the 
Jadge  of  Dacca,  and  the  Judge  made  the 
ordw*  whidi  is  now  sought  to  be  set  aside. 

The  substance  of  the  petitioner's  conten- 
tkm  is,  that  the  sanction  contemplated  by 
Section  170  can  only  be  given  by  that  Court 
in  which  the  evidence  is  actually  (for  the 
4irs«  time)  given  in  the  suit,  or  by  some 
yitperior  Cotnt  before  which  the  suit  has 
came  in  regular  course,  and  which  has  thns 
before  it  all  the  materials  of  the  case  at  the 
time  when  the  application  for  its  sanction  is 
«uuie. 

I  think  that  this  contention  is  founded  on 
9nK:h  too  narrow  a  view  ^  the  scope  of 
Cccfion  tTa  Bet  I  have  aoso  some  doubt 
filnJliif  iIk  case  hefore  «s  comes  within 
tT>e  operation  of  Seaion  170  at  all.    At  aay 


rate,  if  it  does  so,  it  seems  to  me  practically 
undistinguishable    from  that  of    Radhanath 
Banerjee  versus  Kangalee  Mollah,  reported 
in  Marshall's  Reports,  page  407,  and  is,  there^^ 
fore,  governed  by  the  decision  there  given. 
As  the  Chief  Justice  remarked  in  that  case, 
''the  object  of  that  Section   is  to  preveht 
''  persons,  being    parties    to    a   suit,    from 
''  oppressing  and  harassing  their  adversaries 
*'  by  criminal  proceedings  under  the  Section 
''  of  the  Penal  Code  to  which  reference  to 
*'  made  In  respect  of  documents  used  in  evi* 
"  dence    in    civil    proceedings."      This    Is 
somewhat  different  from  the  object  of  the 
repealed  Act  I.  of  1848,  which,  in  effecti 
made  the  Court  the  accusing  paxty.    That 
Act,  by    forbidding  Magistrates  to  receive 
charges,  except  as  therein  directed)  from  the 
hands  of  the  Civil  Court,  took  away  from 
private  persons,  in  certain  limited  cases,  the 
power  of  preferring  criminal  charges  of  for- 
gery against  others,  their  adversaries  ki  t 
civil  suit,  and  tran^^ferrei  that  power  to  the 
Civil  Court  in  which  the  soit  was  pending^, 
and  whtch  was  directed  to  send  the  party 
accused  in  custody  before  the  MagistrsKe. 
By  Section  170  of  Aft  XXV.  of  i86i>lJrt 
Legislature  does  nothing  of  this  kind :    It 
leaves  the  power  of  preferring  the  6h4rg« 
with  the  party,  and  only   provides  ahii  ft 
shall  not  be  entertained   ''  except  with  the 
**■  sanction  of  the  Court  hi  which  the  docn- 
''ment  was  given  in  evidence,  or  of  seme 
'*  other  Court  to  which  such  Comt  is  ^ubevs^ 
^'dinate.    Such  sanction  may  be  given  ei 
<*any  time."    And  it    is  worth  remaHehif 
that  the  latter  part  of  Section  171  stfll  gives 
the  Civil  Court  the  only  power  which  wfts 
conferred  upon  it  by  Act  I.  of  1S48,  namely^ 
of  itself  sending  the  accused  person  in  ens>- 
tody  before  the  Magistrate,  when,  as  I  sop^ 
pose,  the  matter  of  accusation  turned  ^p 
before  it  dtfring  the  actual  trial  of  the  suit 
It,  therefore,  appears  to  me  that  the  "  sanc- 
tion "  of  Section  170  is  something  new ;  and, 
in  my  judgment,  it  merely  means  so  much 
action  on  the  part  of  a  Court  of  Justice^ 
which  has  access  to  all  the  evidence  and 
proceedings  in  a  suit,  as  will  protect  a  parly 
to  that  suit  from  harassing  criminal  accu- 
sations at  the  hands  of  his  adversary,  rela- 
tive to  documents  which  have  been  used 
as  evidence  in  the  suit.    No  unnecessary 
restriction  is  intended  to  be  placed  on  the 
right  (and  indeed  duty)  of  a  private  person 
to  prosecute  where  he  believes  the  offence  of 
forgery  to  have  been  committed.    The  evil 
aimed  at  is,  I  think,  the  attempf  of  the  pro- 
secutor to  make  a  frivolous  prosecution  the 
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instrument  for  harassing  one  who  has  been 
his  opponent  in  a  civil  suit  relating  to  mat- 
ters occurring  in  that  suit,  and  I  judge;  from 
the  very  wide  and  restricted  words  which 
the  Legislature  has  employed  in  Section  170, 
that  it  considered  this  object  would  be  hit  by 
imposing  as  a  condition  piecedent  to  a  pro- 
secuiion  of  the  kind  referred  to,  that  some 
Civil  Court,  which  has  the  power  of  calling 
before  it  the  proceedings  and  evidence  of 
the  suit,  shall,  after  satisfying  itself  (by 
preliminary  enquiry  if  necessarjO  that  the 
charge  is  proper  for  investigation,  have  given 
its  sanction  to  the  charge  being  enter- 
tained and  investigated  by  the  Magistrate. 
With  these  views.  1  am  of  opinion  that  one 
such  Court  having  given  the  requisite  sanc- 
tion, the  Magistrate  is  bound  to  investigate 
the  charge  as  he  would  in  any  other  ordi- 
nary case,  and  exercise  his  discretion  solely 
with  reference  to  the  merits  as  they  appear 
before  him.  It  is,  I  think,  a  matter  of 
perfect  indifference  that  other  subordinate 
Couns,  including,  it  may  be,  the  Court  of 
first  instance,  have  previously  refused  their 
sanction  to  the  prosecution  :  for  1  do  not 
think  that  either  the  skiving  or  the  wiihhold- 
ing  of  the  sanction  is  a  judicial  act  similar 
to  the  endorsement  of  the  Judge  on  the 
Ni.4  Prius  record  in  England,  which  has  the 
effect  of  giving  or  refusing  costs,  and  which, 
once  done,  cannot  be  altered  except  by  re- 
view or  appeal.  I  will  only  add  that  (as  I 
have  already  hinted)  I  have  doubts  whether 
the  case  before  us  really  comes  within  the 
spirit  of  the  A6t.  The  prosecutor  and  peti^ 
tioner  were  not  adverse  litigants  in  the  suit 
in  question,  and  it  does  not  appear  that  the 
document,  which  is  alleged  to  be  forged, 
could,  as  used  in  that  suit,  have  any  disad- 
vantageous effect  on  the  prosecutor's  inter- 
ests. On  the  whole,  I  think  the  rule  nisi 
must  be  discharged  with  costs.  ^ 

Baylty^  J, — Under  the  facts  of  this  case, 
I  think  Section  170  of  Aft  XXV.  of  1861 
allowed  the  petitioner  to  apply  to  the  Judge 
of  Dacca  for  his  sanction  to  an  enquiry 
before  the  Magistrate,  when  the  Sudder 
Ameen  had  relused  his  application  to  the 
same  effect. 

I,  therefore,  concur  with  the  order  pro- 
posed by  my  learned  colleague. 


The  30ih  August  1^65. 

J-' resent: 

The  Hon'ble  G.  Loch  and  F.  A.  Glover, 

Judges. 

Execution  of  decree— Limitation-^Set^ff. 

Case  No.  258  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
i>y  the  Judge  of  Jessore^  dated  the  2Ut 
February  t86^, 

Prosunno  Coomar  Ghose  and«thers  (Decree- 
holders),  Appellants^ 

versus 

Sham  Lai  Gungopadhya  (Judgment-debtor), 

Kespondent. 

Mr,  C.  Gregory  and  liaboo  Romanath  host 

for  Appellants. 

Mr.  R.  T.  Allan   and    Bahoo    Tanuiaatk 
Sein  for  Respondent. 

A  tenant  obtained  a  decree  ^ivtn?  him  possesaoa  tf 
his  tenure  with  mesne-profits,  but  directing  btia  to  My 
the  rent  due  to  the  zemindar  with  interest  up  to  ate 
of  realization.    The  tenant,   who  had  kept  alive  Ui 
decree  by  intern>ediate applications  forexecutionyhavifli 
applied  for  further  execution — Held  that  tbc  wemm^ 
dar,  who  had  made  no  attempt  to  execute  hi$ 
within  the  period  of  limitation,  could  not,  when  die 
cution  of  his  decree  was  barred  by  limitation,  be  d 
ed  to  execute  in  the  shape  of  a  set-off. 

Order  passed  on  the  2^h  August  r86j. 

When  the  case  was  called  up  for  hearing 
the  respondent's  vakeel  was  not  in  attend* 
ance.    The  case  before  us  is   as  followt: 
The  appellant  obtained  a  decree  on  the  iiA 
January  1848,  reversing  the  sale  of  his  texwR^ 
and  giving  him  possession  with  mesne-profiu, 
but  directing    him    to  pay  Rupees  918*11 
the  amount  of  rent  due  to  the  defenduH 
with  interest  to  date  of  realization.    Ap[di- 
cation  for  the  execution  of  the  decree  wil    \ 
made  by  the  appellant  in  1851,  anditlril   ! 
been  kept  alive  intermediately  by  repeitCll   i 
applications.     The  defendant  appears  to  ht^   ! 
made  no  attempt  to  realize  the  sura  of  RupeCf  | 
.928-2  awarded  him  under  the  decree ;  Ult 
now  that  ihe  appellant  has  again  sued  o4. 
execution,  the  defendant  has  applied  to  itl  \ 
Judge  to  have  the  sum  decreed  to  him  vtt 
inieres'v  deducted  as  a  set  off  against  the  ap* 
pellant's  claim.     As  the  defendant  op  to  db 
present  time  has  made  no  atlempt  to  excote 
his  decree,  for  such  in  fact  the  order  in  ki| 
favor  amounts  to,  and   mqre  than  si^deM 
years  have  elapsed  since  that  order  was  jMr 
ed>  he  cannot  now  be  allowed  to  execute  it  ii 
the  shape  of  a  set-off,  and  we  think  the  Ti4|| 
was  in  error  in  allowing. it,  as  execii]|Ofl.|i 
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barred  by  iimitation.  We  reverse  the  order 
of  the  Judge,  and  decree  this  appeal  with 
costs. 

Final  Order, 
At  the  ^request  of  the  peiitioner's  vakeel, 
who  statecl  that  by  mistake  the  case  in  this 
Miscellaneous  file  had  been  takeii  up  a  day 
before  the  date  fixed  in  the  noiification,  we 
'lAispended  our  order  passed  on  the   24th, 
In .  order    that   the     petitioner's     pleader, 
who  was  absent  when  this  case  was  brought 
vp»   might  be  heard.    This   day  this  case 
lias  been  agsAn  brought    up    for    hearing, 
and    it    is    urged    by    Mr.    Allan    for  the 
respondent   that   the  decree  of   1848   con- 
tained a  direciion  for  the  payment  of  the  sum 
of   Rupees  928-2   out  of  the  mesne-profits 
declared  to  be  payable  to  the  special  ap- 
pellant.    We  have  carefully  read  the  decre- 
tal order,  and  cannot  find  any  such  provision. 
It   appears  from   what  is  stated  to  us  that 
previous  to  1848  the  respondent,  who  is  the 
semindar,  obtained  a  summary  decree  for 
rent   from   the   Collector,   and    under   that 
decree  sold  the  tenure.    What  was  the  date 
of  that  decree  is  not  shewn  us.    The  suit  by 
the  special  appellant  was  to  set  aside  that 
8 lie,  and  the  decree. in  his  favor  of  the  nth 
January  i8|8  provides  for  the  payment  of 
the  rent  to  the  zemindar.    What  is  said  in 
that     judgment    regarding    the    zemindar's 
claim  is  in  effect  a  confirmation  of  the  Col- 
IfCior's    decree.     It    declares    the    plaintiff 
bound  to  pay  that  amount  of  rent  to  the  zemin- 
ifar  while  tlie  sale  of  his  tenure  is  set  aside. 
and  he  is  eniitled  to  recover  mesne-profiis 
daring  the  period  of  dispossession.     As  this 
decision  was  pa<ssed  long  anterior  to  the  en- 
act roent  of  Act  VI 11.  of  1859,  uhen  the  prin- 
C-iple  of  set-off  was  not  recognised  by  the 
Couns,  the  zemindar  was  bound,  in  the  absence 
-of  any  order  declaring  that  the  sum  payable 
-lo  him  as  rent  should,  be  deducted  from  the 
fne^ne-profits,  to  execute  his  decree  in  the 
usual  way,  and  he  has  done  nothing  up  to 
the  present,  time.     Now,  that  the  special  ap- 
pellant, who  has  kept  alive  his  decree,  seeks 
nirtber. execution,  the  respondent  asks  that 
.bia  claim,  whh  the  interest  which  has  accru- 
thereon,   may  be  charged   as  a  set-off 


ijugainst  part  of  the  appellant's  claim  under 
Se  provisions  of  Section  2.09  of  Act  VIII.  of 
This  doubtless  he  would  be  entitled 
have  if  his  decree  were  capable  of  execu- 
n  ;  but,  if  execution  is  barred  by  limitation, 
not  having  attempted  to  txecute  it  with- 
.twelve  years,  the  decree  is  so  much  waste 
r«  and  cannot  noif  be  enforced.  The 
di^  has  no  one  to  blame  but  himself. 

VoLV. 


He  might  have  applied  for  execution ;  and, 
if  thjft  Court  to  which  he  applied  had  passed 
any  order  refusing  to  execute  on  the  ground 
that  he  had  a  larger  sum  to.  pay  as  mesne- 
profits,  or  directing  his  claim  to  b^  deducted 
from  the  larger  claim  when  'the  amount  of 
mesne-profiis  were  ascertained,  he  would  have 
preserved  his  right.  But  be  appears  to 
have  been  supine  throughout.  Under  these 
circumstances,  we  see  no  sufficient  groiinds 
for  interfering  with  our  order  of  the  24th 
instant. 


The  25th  January  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  L.  S.  Jackson, 

Judges, 

Execution  of  decree— LUbtlity  of  Joint  Jad^- 

ment-debtors. 

Case  No.  628  of  1865. 

i 
Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Tirhoo$^  dated  the  2gth 
June  J  86^^  reversing  an  order  passed  by 
the  Sudder  Ameen  of  that  District ^  dated 
the  sih  December  1864, 

Gopal  Pershad  and  another  (Decree-holders), 

Appellants^ 

versus 

Ramawoogra  Sing  (Judgment-debtor), 
Respondent, 

Baboo  Anund  Gopal  Pauleet  for 
Appellants. 

Baboo  Mohesh  Chunder  Chowdhry  for 
Respondent. 

A  decree^holder  can  execute  hifl  decree  aj^inst  one  or 
any  or  all  of  the  joint  judgment-debtors.^  If  he  has  re* 
ceived  any  «uni  in  part  payment  of  his  decree  from 
one  of  the  joint-debtors,  and  choo««es  to  absolve  him 
from  further  lability,  and  to  proceed  against  the 
others,  this  will  not  affect  the  position  of  the  debtors 
inter  se  or  their  mutual  re$ponsibilitie9>  or  ab^lve  fhfe 
debtor  who  has  paid  from  contributing  if  he  has  paid 
less  than  he  is  liable  for  as  between  nim  and  )iis  00- 
debtors. 

Ir  is  admitted  that  in  this  ca.se  the 
decree  was  passed  against  all  the  defend* 
ants,  and  that  they  were  jointly  and  sever- 
ally liable.  But  the  judge  holds  that,  be- 
cause  the  decree-holder  chose  to  receive  a 
certain  sum  from  one  of  the  joint-debtors, 
and  to  pursue  him  no  further  in  execution, 
he  is  by  his  own  act  estopped  from  exe- 
cuiing  his  decree  against  the  other  joint- 
debtors  under  the  decree,  except  rateably 
and  to  the  extent  of  the  sum  recovered  by 
him  from  one  of  the  co-defendants. 
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Oa  calling  upon  the  pleader  for  the  re- 
spondent to  support  the  judgment  of  the 
Judge,  he  refers  to  a  decision  of  this  Court, 
dated  i8th  February  1862,  in  the  case  of 
Bishpnath  Tewaree,  petitioner,  versus 
Kolasbbany  Narain  Singh  and  others. 

It  is  very  clear  that  the  decree-holder 
could  execute  his  decree  against  one  or  any 
or  all  of  the  joint  judgment-debtors.  If  he 
has  received  any  sum  in  part  payment  of 
bis  di^cree  from  one  of  the  joint- debtors, 
and  chooses  to  absolve  him  from  further 
liability,  and  to  proceed  against  the  others, 
this  will  not  affect  the  position  of  the  de- 
fendants inter  se,  or  their  mutual  respon- 
sibilities, or  absolve  the  co-defendant  who 
has  paid  from  contributing  if  he  has  paid 
less  than  he  is  liable  for  as  between  him  and 
his  co-defendants. 

Tbe  decision  referred  to  did  not  lay  down 
any  general  rule,  and  was  governed  by  its 
peculiar  circuinstances.  We  also  find  that 
in  that  case  a  compromise  was  entered  into 
by  the  plaintiff  and  some  of  the  co-defend- 
ants during  the  pendency  of  the  case. 
The  circumstances  of  the  case  not  being 
appHoable  to  the  present  case,  the  decision 
is  not  binding  upon  this  Bench. 

The  appeal  is  decreed,  and  the  decision  of 
thejudge  reversed. 

Tiiis  judgment  will  govern  No.  629. 


The  25th  January  1866. 
Present: 

The  Hon'ble  F.  B.  Kemp  and  L.  S.  Jackson, 

Judges. 

Execution  of  decree— Limitation— Legal  disabi- 
lity—Section zz,  Act  XIV.  of  1859. 

Case  No.  632  of  186^. 

Jffiscellaneous  Appeal  from  an  order  passed 
hy  the  Judge  of  Tirhoot,  dated  the  28th 
June  186^, 

Rotty  Rumun  Oopadhya  (Decree-holder), 

Appellant, 

versus 

Chunder  Binode  Oopadhya  and  others  (Judg- 
ment-debtors), Respandents, 

Baboo  Kishen  Succa  Mookerjee  for 
Appellant. 

l\fr,  R.  E,  Twidale  for  Respondents. 

There  is  no  law  or  rule  of  practice  which  stays 
-the  L^TC  of  Litnitadon  in  cases  of  execution,  pending 
tlie  period  a  4^ree-hotder  ni9^y  be  under  legal  dis- 


ability.   Section'  1  i,'^'ct  XIV.  of  1859,  applies jto  suii^ 
and  not  to  processes  in  execution  of  a  decree. 

The  only  point  taken  by  the  pleader  for 
the  appellant  is  that  one  of  the  decree-hold- 
ers attained  his  majority  in  February  1865, 
and  that  he  took  steps  to  enforce  the  decree 
within  the  prescribed  period  after  attaining 
majority. 

We  know  of  no  law  or  rule  of  practice 
which  stays  the  Law  of  Limitation  in  cases  of 
execution  pending  the  period  a  decrce<holder 
may  be  under  a  legal  disability.  Section 
II  of  A6t  XIV.  of  1859  quoted  by  th^  plead- 
er applies  to  suits,  and  not  to  processes  in 
execution  of  a  decree. 

The  appeal  is  dismissed  with  costs  and 
interest. 


The  25th  January  1866. 

Present : 

The  Hon*ble  F.  B.  Kemp  and  L.  S.  Jackson, 

Judges. 

Certificate  (Grant  of— to  Widow)— Adoptioi^ 

Case  No.  640  of  1865. 

Miscellaneous  Appeal  from  an  order  paused 
by  the  Judge  of  Rajshahye^  dated  the 
12th  August  186^. 

Nitto  Kallee  Debee,  Appellant, 

versus 

Obhoy  Gobind  Chowdhry,  Respondent. 

Baboos  Sreenath  Doss  and  SMh  Chund^  M^ 

joomdar  for  Appellant. 

No  oihe  for  Respondent. 

A  certificate  may  be  granted  to  a  widow,  asnardUa 
of  her  minor  son,  to  collect  the  debts  due  to  ber  aeceaseid 
husband,  notwithstandingf  that  the  adoptioQ  oC  ^ 
husband  may  have  been  set  aside. 

This  was  an  application  by  a  Hfndoo 
widow,  as  guardian  of  her  minor  son,  f»-  a 
certificate  to  enable  her  to  collect  tbe  debis 
due  to  the  estate  of  her  deceased  husbftud. 
In  her  application  her  husband  was  sijied 
by  the  name  he  usually  went  by,  vis.,  SBritttda 
Gobind  Chunder. 

The  judge  refused  to  grant  the  oertificste, 
because  the  adoption  of  Sokuda  0«>bMMl 
Chunder  had  been  set  aside  by  a  dec^KMi  <tf 
the  Privy  Council. 

We  are  of  opinion  that  the  Judge  <«glit 
to  have  granted  the  appellant  a  certifieftte  to 
collect  the  debts  due  to  her  husband,  co&»- 
monly  known  by  the  name  of  Sokuda  Gobtad 
Chunder,  for  it  was  by  that  name  he 
known  during  ht»  lifetime,  snd  uithat 
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all  his  ihonetary  traxisactions  were  carried 
on. 

The  granting  of  such  a  certificate  in  no 
waj  recognises  the  status  of  the  husband 
as  an  adopted  son.  The  opposition  on  the 
part  of  the  objectors  appears  to  the  Court 
\f>  havjB  been  vexatious.  We,  therefore, 
direct  that  this  appeal  be  decreed  with  costs. 


The  25th  Januaty  1866. 

•      Present : 

The  Hon'ble  F.  B.  Kemp  and  L.  S.  Jackson, 

Judges. 

interest  (Right  of  decree-holder  to). 

Case  No.  649  of  1865. 

MisceUaneaus  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  0/ the  24- 
PergunnahSy  dated  the  joth  June  186^, 

Modboo  Soodnn  Roy  Chowdhry  and  others 
(Decree-holders),  Appellants, 

versus 

Bhikaree  Roy  Chowdhry  and  others  (Judg- 
ment-debtors), Respondents. 

Baboo  Motee  Lai  Mookerjee  for  Appellants. 
Baboo  Baneenath  Bose  for  Respondents. 

As  loiiff  as  a  decree-holder  does  not  incur  the  losb 
of  ri^t  by  limitation,  he  cannot  be  deprived  of  thfe 
interest  wnidi  bis  decree  gave  him,  on  the  ground  olf 
his  diiatorine'ss  in  taking  out  execution. 

« ■  •    ■ 

*/  Wk  think  the  decision  of  the  Principall 
Sa()der  Ameen  is  wrong  in  withholding  in- 
terest on  the  ground  that  the  decree-holder 
had  been  dilatoiy  in  taking  out  execution. 

The  decree  was  for  money  and  bore  in*> 
terest  till  date  of  realization.  The  judg- 
-^ jnent-debtor  ought  to  have  paid  the  amount 
'due  if  he  wished  to  escape  the  payment  olf 
further  interest ;  and,  as  lon^  as  the  creditor 
does- not  "bcur  the  knts  of  right  t>y  limitation, 
he  cannot  be  deprived  df  the  interest  which 
the  tdeosee  f^ve  him. 

We  are  referred  to  a  Construction  of  the 
Sodder  Dewanny  Adawlut;  but  Uiat  Con- 
-^  ■>niction  has  been  superseded  by  the  Code 
of  Civil  Procedure. 

On  this  point,  therefore,*  we  must  order 
..  ^iie  decision  of  the  Princ^aii  Sudder  Ameen 
■^  «t^  amimdid .  wath  costs. 


The  25ih  January  1866. 

Present : 

The  Hon'ble  F.  B,  Kemp  and  L.  S.  Jackson, 

Judges. 

Limitation— Appeal  struck  off  f6r  defaitft    . 
Case  No.  666  of  186^. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  0/ Dacca,  dated  the  28th  Au- 
gust 186^,  reversing  an  order  passed  by  the 
Principal  Sudder  Ameen  0/  that  District, 
dated  the  8th  April  r86j. 

Gour  Chunder  Shaha  (one  of  the  Decree^ 
holders),  Appellant, 

versus 

Grour  Mohun  Ghosh  and  others  (Judgment- 
debtors),  Respondents. 

Baboos    Kalee   Prosunno   Dutt  and    Kake 
Mohun  Doss  for  Appellant. 

No  one  for  Respondents. 

.  An  appeal  struck  olF  the  file  for  default  do^  not  '^t 
the  decree-hotder  a  fresh  point  from  which  to  rart 
in  cakulatiofr  the  -period  of  liitait^ion  when  he  soelds  to 
execute  his  decree. 

We  think  in  this  case  the  Judge  was 
right. 

An  s^eal  struck  off  the  file  for  defanlt 
does  not,  we  think,  give  the  decree-holder  a 
fresh  point  from  which  to  start  in  calculat- 
ing the  period  of  limitation  when  ke  seeks 
to  execute  his  decree. 

The  appeal  is,  therefore,  dismissed. 


The  25th  January  1866. 

Present : 

The  Hon'bJe  F.  B.  I\emp  and  L.  S.  Jackson, 

Judges. 

Ex-parte  Judgfrnent  (Application  to  set 
^   aside)— Procedure. 

Case  No.  593  oi  1865. 

Miscellaneous  Appeal  from  an  order  passed  by* 
the  Judge  of  East  Burdwan,  dated  the  2jth 
June  1865. 

Doorgaranee  Dossee,  Appellant, 

versus 

• 

Jadub  Chundeir  Thakoor,  Respondent.  - 

Baboos  Kisheu  Kishore  Ghose  and  Gopal 
Lalt  Mitter  for  Appellant. 

Mr.  J.  L.  Reed  and   Baboo   Sham   L0II 
Mitter  for  Respondent. 

An  application  under  Section  ^19,  A«t  VIII.  of  1S59, 
to8etadfejybM|^^rlrju4sm^t«tboi^irit:t^aessioiiol 
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a  putnee,  &c.,  if  made  within  3f>^days  from  the  date 
of  the  process  enforcingr  thcjudarment,"  nuj^ht  to  be 
disposed  of  accordingf  to  that  S«»ction,  and  not  rejected 
on  the  ground  that,  as  the  ancestors  of  the  applicants 
•were  parties  to  the  oritrinal  suit,  their  application  could 
not  be  entertained  under  Section  230. 

In  this  case  it  apj)ears  that  a  suit  was 
brought  against  Ram  Sunkur  and  Hur  Sun- 
kur  for  possession  of  a  putnee,  and  to  set 

•  ^side  certain  dur-putnees  said  10  have  been 
created  subsequent  to  the  purchase  of  the 

.  parent  putnee  in  execution  of  a  decree. 

The  judgment  was  an  ex  parte  one.  The 
appellants  in  No.  (i2^  applied  under  Section 
119  of   the  Code   of  Procedure,    but.  were 

'directed  by  the  Judge  to  bring  forward  any 
claim  ihev  might  have  at  the  time  of  exe- 
cution. 1^0  appeal  appears  to  have  been 
made  against  this  order. 

The  decree  was  executed ;  and  within 
thirty  days  from  the    date  of  the  process 

•  enforcing  the  judgment,  the  appellants  ap- 
plied under  the  provisions  of  Section  119. 
Their  application  was  rejected  by  the 
Judge.  He  held  that,  as  the  ancestors  of 
the  appellants  were  parties  to  the  origin- 
al; suit,  their  application  could  not  be  en- 
tertained  under  the    provisions    of  Section 

•  230  of  the  Code. 

We  think  that  the  Judge  is  clearly  wrong. 
The  application  is  not  made  under  the  pro- 
visions of  Section  230,  but  under  those  of 
Section  119,  and  was  made  within  thirty 
days  from  the  date  of  the  process  enforcing 
the  judgment.  The  order  of  the  Judge  is 
reversed  with  costs,  and  the  case  sent  back 
for  trial  under  the  provisions  of  Section  no 
of  the  Code, 

This  order  applies  to  appeal  No.  627. 


Baboo  OhoocooI  Chunder  Mookerjew  for 
Respondents. 

In  order  to  admit  of  a  set-off  being^  made  whef«ftKre 
are  crossi-decrees^  the  parties  must  be  the  same,  and 
the  sum  due  under  each  decree  or  decrees  mast  be 
deBnite. 

Wk  think  that  the  Judge  has  rightly  held 
that  Section  209  of  ihe  Code  of  Procedure 
does  not  apply  in  this  case. 

In  order  to  admit  of  a  set-off  being  itiade 
where  there  are  cross^decrees,  the  panics 
must  be  the  same,  and  ihe  Fum  due  under 
each  decree  or  decrees  must  be  definite. 

In  this  case  it  is  very  dottbiful  what  the 
liability  of  Siakui  Hossein  really  is.  In  the 
first  decree  for  dower  which  Fuzlun  obtain- 
ed against  Siakut  and  Luheemun,  those 
parties  were  made  personally  liable  only  to 
the  extent  to  which  they  inherited  the  esuie 
of  the  husband  of  Fuzlun.  In  the  oiher 
suit,  in  which  Fuzlun  and  Shureefun  were 
co-plaintiffs,  it  is  not  shown  with  any  cer- 
tainty who  are  the  heirs  of  Shureefun.  Siakut 
Hossein  is  the  husband  it  is  true,  but  there 
are  admittedly  other  heirs. 

On  the  whole  there  is  so  much  uncertaiotjr 
in  the  matter  that  the  Court  is  unable  to 
apply  the  principles  of  Section  209.  The 
appeal  is  dismissed  with  costs  and  intere^ 


The  26th  Januaty  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  f.  A.  Glover, 

Judges. 

Cross-decrees— Set-off. 

Case  No,  694  of  1865. 
Miscellaneous  Appeal  from  an  order  passed 
by   the  Judge  of  Patna,  dated  the  i8th 
September  186^.. 

Moulvie  Reazooddeen  Hossein  alias  Siakut 
Hossein  (Judgment-debtor),  Appellant, 

versus 

Ftizloonissa  and   another  (Decree-holders), 

Respondents^ 

Mrt  C  Gregory  for  Appetlant. 


* 


The  26th  January  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Oover, 

Judges. 

Limitation—Admission  of  Jadg^ent-dditor— 

Interest 

Case  No.  695  of  1865. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Patna,  dated  the  jisi  August 
i86s. 

Luchmee  Narain  (Judgment-debtor)^ 
Appellant^ 

versus 

Shudasheo  Singh  and  others  (Decree;  bold^)* 

Respondents. 

Baboi?  Bama  Churn  -Banerjet  for 

Appellant. 

Mr,  R.  E.  Twiddle  for  Respondents;. 

A  fresh  starting  point  is  ^ven  to  a  decree-hoMer  bjr 
the  judgment-deotor's  admission  of  the  debt.  ' 

Interest  runs  on  sums  decreed  as  a  matter  of  txmsm 
unless  a  specific  order  is  recorded  (o  the  cootrary. 

The  point  lo  this  appeal  is  whether  the 
judgment-debtor's  admission,  m  Us  p^tkiOB 
of  the  21st  July  18641  i* 
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the  decree-holder  a  fresh  starting  point 
from  which  to  calculate  the  period  of  limit- 
atioD. 

li  is  contenxled  by  the  appellant's  pleader 
that  the  original  execution  applied  for  on 
the  30lh.  of  November  1863  was  out  of 
time,  the  decree  having  been  passed  on  the 
^  4th  of  December  1856.  No  doubt,  this 
objection  is  supported  by  the  facts  of  the 
case;  and,  had  the  judgment-debtor  been 
served  with  notice  at  that  time,  he  would 
htve  been  enabled  to  come  in  and  plead 
successfully  limitation  against  his  creditor; 
and  a  fortio/i  when  the  present  execution 
was  taken  out,  an  1  notice  served  on  the  1  si 
of  June  1864,  the  same  objection  would 
have  been  fatal  to  ihe  decree-holder's  claim. 

But,  instead  of  doing  that,  the  judgment- 
debtor  condoned  the  laches  of  the  decree- 
bolder  by  admitting  at  least  part  of  his 
claim  on  the  21st  July  1864,  and  agreeing 
to  pay  that  amount.  Under  these  circum- 
stances, we  agree  with  the  Judge  in  thinking 
that  tt  fresh  starting  point  was  given  to  the 
decree-holder  by  the  judgment-debtor's  ad- 
;  mission  of  the  debt,  and  that  execution  may 
now  issue  as  prayed  for. 

The  case  of  Digamburee  Debia  and  an- 
other  C  3  Sutherland's  Weekly  Reporter,  Mis- 
cellaneous Appeals,  page  27)  is  in  point, 
and  supports  our  view  of  the  case. 

We,  therefore,  dismiss  the  appeal  with 
costs. 

Appeal  No.  696  is  on  a  question  of  inter- 
est only;  and  it  has  been  frequently  ruled 
that  interest  runs  on  sums  decreed  as  a 
matter  of  course,  unless  a  specific  order  is 
recorded  to  the  contrary.  This  appeal  also 
is,  therefore,  dismissed  with  costs. 


The  27th  January  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

'  Appeal  to  PriTy  Council—Security  from  party 
in  possession  under  decree. 

Huro  Soonduree  Debia,  Petitioner, 

versus 

Mr.  and  Mrs.  J.  Stevenson,  Opposite  Party, 

^  Mr,  R,  T,  Allan  and  Baboo  Kishen 

Kishore  Ghose  for  Petitioner. 

Mr.  R»  K  Doyne  for  Qpposite  Party. 

^*'  '  llie  Hiifh  Court  canoot  interfere  to  require  security 
*  "'2^001  a.f«ity  wbo  has  foraudly  been  put  in  pogMwion  of 


the  property  in  dispute  in  execution  of  a  decree,  where 
execution  was  taken  out  before  an  appeal  to  the  Privy 
Council  was  preferred  and  admitted. 

Ok  the  25th  August  1865,  the  opposite 
party  were  called  upon  to  show  cause  why 
they  should  not  give  security  sufiicient  to 
cover  the  amount  of  the  decree  of  this  Court 
in  regular  appeal  No.  343  of  1864  before 
they  are  allowed  to  execute  the  said  decree. 

Mr.  Doyne,  on  behalf  of  the  opposite  party, 
has  this  day  shewn  cause.  The  petitioner 
was  heard  through  her  pleaders,  Mr.  Allan 
and  Baboo  Kishen  Kishore  Ghose. 

The  opposite  party,  who  were  the  plaintiffs 
below,  were  successful  in  both  Courts,  and 
obtained  a  decree  awarding  possession  with 
mesne-profits  of  the  property,  the  subject  of 
the  suit.  • 

The  decision  of  this  Court,  affirming  the 
decree  of  the  Judge  of  Rajshahye,  is  dated 
the  31st  January  1865.  On  the  22nd  Feb- 
ruary 1865,  the  opposite  party  took  out 
execution  of  that  decree,  and  obtained  formal 
possession  of  the  property  decreed  .on.  the 
7ih  of  April  1865. 

The  petitioners  filed  -their  petition  of 
appeal  to  the  Privy  Council  on  the  9th  of 
March  1865,  or  subsequent  ta the  application 
of  the  opposite  party  to  execute  their  decree, 
as  also  after  the  order  to  give  them  posses* 
sion  had  gone  out. 

The  learned  Counsel  for  the  opposite  party 
contends  that  the  Court  has  no  power  to 
interfere  in  the  matter,  and  that  the  posses- 
sion, which  has  been  formally  given  to  his 
clients,  the  petitioners  standing  by  and 
taking  no  steps  in  opposition  thereto,  cannot 
be  taken  away  from  them  and  restored  to 
the  petitioner  who  must  bide  the  conse- 
quences of  her  own  laches. 

The  pleaders  for  the  petitioner  urge  that, 
under  Section  4,  Regulation  XVI.  of  1797, 
this  Court  is  bound  to  interfere,  and  that,  if  the 
Court  deein  it  necessary  to  retahi  the  oppo- 
site party  in  possession,  they  mnst  furnish  ade- 
quate security.  Two  decisions  of  this  Court 
are  quoted  in  support  of  the  argument. 

We  are  of  opinion  that  the  rule  must  be 
discharged,  and  the  petition  rejected  with 
costs.  Section  4,  Regulation  Xvl.  of  1797, 
does  not  apply  to  the  circumstances  of  this 
case.  In  the  present  case,  there  is  no  exe- 
cution to  suspend.  The  opposite  party  took 
out  execution,  and  obtained  an  order  to  be 
put  in  possession  before  the  petitioner  took 
any  step  even  towards  filing  an  appeal  to 
the  Privy  Council ;  formal  possession  was 
given  before  the  appeal  was  admitted.  The 
judgment  of  this  Court  has  be^  caijied  ii^ 
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execution,  and  we  know  of  no  law  or  rule  of 
practice  which  vests  this  Court  with  juris- 
diction to  interfere  and  restore  possession  to 
-the  petitioner.  The  decisions  quoted  by  the 
pleaders  are  wholly  inapplicable  to  a  case 
where  execution  has  been  taken  out  before 
an  appeal  to  the  Privy  Council  has  been 
preferred  and  admitted.  The  petitioner 
iustly  suffers  the  consequences  of  her  own 
laches. 


'the  31st  January  1866. 
Present: 

The  tlon'ble  F.  B.  Kemp  and  L.  S.  Jackson, 

Judges. 

Objections  to  decree— Appeal 
Case  No.  644  of  1865. 

^Miscellaneous  Appeal  from  an  order  passed 
-     hy  the  Principal  Sudder  Ameen  0/  Behar, 
dated  the  20th  July  186$, 

^nee  Emamun  (Judgment-debtor)» 
Appellant^ 

versus 

Raanee  Moradon  and  others  {Decree-holders)^ 

Respondents, 

'     Baboo  Kishen  Succt  Mookerjeeior 

Appellant. 

.  Mr.  R.  E,  Twidale  and  Baboo  Mohendro 
Lai  Shome  for  Respondents. 

X  pefrson,  who  has  lost  lier  ri^rht  to  appeal  from  aii 
•  i^denr  rejectiirg  her  objection,  «nd  directing  executi6h  (if 
decree  to  proceed,  is  not  entitled  to  re  open  a  i|uesttd^ 
already  decided.  • 

Th*  appellant  should  have  appealed  froiii 
<he  oi*der  of  the  Principal  Suddet  Ameen, 
rejectilng  her  objection,  and  directing  execu^ 
tSon  df  the  decree  to  proceed. 

'It  is  admitted  that  the  process  of  execu^ 
<~tf6n  has  been  taken  out  again^^t  the  samb 
"property,  as  that  which  was  involved  in  the 
•foTrtier  petition  of  objection  which  was  re- 
jected. 

The  appellant  Ts  not  entitled  to  te-open  li 
question  already  decided,  and  with  reference 
■  »to  ivhich  she  allowed  her  right  of  appeal  t6 
« ^ss  away. 

1"he  appeal  is  dismissed  -^ith  costs  and 
c--iwt^iit;       *    .   ..  1  ..     ^     .4 


The  31st  January  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  L.  S.  Juckson, 

Judges. 

Jurisdiction  (of  Court  to  whom  decree  is  refctrcd 
for  execution) — LimitatioiL 

Case  No.  703  o!  1865. 

Miscellaneous  Appeal  from  an  frder  pasniiy 
I      the  Judge  of  Tipperah,    dated  f he  241k 
June  i86s- 

Buzur  Beebee  and  otkers  (Decree-holders), 

Appellants, 

vtrnts 

Mrs.  Maiy  Jackson  (Judgment^ebtot)^ 
Respondent. 

Baboos  Kishen  Kishore  Ghose  atld   Grnja 
Sunkur  Moojoomdar  lor  Appellants. 

Mr.  J.  S.  Rochfort  and  Baboo  Nil  Mfme 
Sein  for  Respondent. 

A  Court,  to  whom  a  decree  is  referred  for  execstioB, 
has  jarisdiction  to  decide  that  the  decree-holdet^s 
right  to  execute  his  decree  has  lapsed  uader  the  Sta- 
tute of  Liniitations. 

The  only  point  urged  wort"hy  of  a  too- 
ment's  attention  is  that  tlie  Judge  0I  Tippe- 
rah,  being  directed  by  the  Judge  bt  CWtlk- 
gong'to  execute  the  decree,  the  former 
Judge  had  no  jurisdiction  to  decide  that  the 
decree-holder's  right  to  execute  his  decree 
had  lapsed  under  the  Statute  of  Li  mi  utions. 

The  Court,  to  whicti  a  decree  is  refcrttd 

by  another  Court  for  execution,  is  competent 

10. enquire  into  the  validity  of  such  decree 

^    .        ^     in  acase  where  it  appeals 

C^e^pSuV-    that  the  Court  m^ipg 

the  decree  had  no  juris- 
diction.* Much  naore  then  can  the  Court,  to 
whom  a  decree  is  referred  for  execution^  en- 
quire into  a  point  of  jurisdictton  involving 
the  question  of  the  power  of  the  Court  » 
entertain  the  application  of  the  decree-bolder 
to  execute  that  decree.  • 

We  dismiss  this  appeal  with  costs. aad 

itftwest. .        .        .      • 
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The  31st  January  1866. 

Present : 

The  Hon'ble  F.  B  Kemp  aiid  L.  S.  Jackson, 

Judges. 

KhAS  possession  (Right  of  Co-sharer  to). 

Case  No.  739  of  1865. 

Miscellaneous  ^Appeal  from  an  order  passed 

ijf  ^e  Judge  of  Datca,  dated  the  21st 

August  i86s^  reversing  an  order  passed 

by    the   S udder  Ameen  of  that  District, 

^  daied  the  3rd  February  186$. 

Brohmo  Moyee  Debia  (Decree- holder), 

Appellant, 

versus 

R^  Cbunder  Roy  and  others  (Judgment- 
debtors),  Respondents, 

.JSifioos  Dwarkanaih  Milter,  Romesh  Chun- 
der  Milter,  and  Hem  Chunder  Banerjee 
-    for  Appellant. 

^Bptbooi  Sreenath  Doss  and   Greeja  Sunkur 
Mojoomdar  for  Respondents. 

Until  a  partition  takes  place,  a  person  is  entitled^  ioci- 
dentallvj  to  the  enjoyment  of  her  rights  as  co-proprietor 
in  a  talook,  to  partake  in  the  joint  possession  of  all  the 
land  which  was  held  ikas  by  the  co-sharers,  or  would 
be  now  to  held  by  them  if  they  had  not  granted  a 


!k  this  case,  the  plaintiff  established  her 
light  to  a  fractional  share  in  a  certain 
lalook,  and  got  a  decree  for  possession, 
setting  aside,  as  far  as  her  interest  extended, 
,a  putnee  lease  which  her  co-sharers  had 
^granted  in  her  name  as  well  as  their  own. 

It  appeared  that  pairt  of  the  land  com- 
prised in  this  talook  was  held  by  ryots, 
and  part  was  held  khas;  and,  in  some  part 
]o^  the  l^nd  held  khas,  th^  defendants  hjad 
{)U]lt  houses  while  the  plaintiff  was  out  of 
possession. 

In  execution  of  the  decree,  she  claimed 
^tfotoal  khas  possessioii  as  co-sharer  of  aU^  the 
'lAir  kuid,  and  inoidentaliy  doflianded  that 


the  houses  built  on  the  lands  shall  be  pulled 
down.  The  Court  of  first  instance  passed 
certain  orders  on  this  point  which  on  appeal 
were  modified  by  the  Zillah  Judge. 

He  declared  that  the  plaintiff  was  merely 
entitled  to  have  it  proclaimed  that  she  was 
in  possession  (by  virtue  of  the  decree)  of  a 
specific  share  in  the  talook,  and  nothing 
more. 

Of  these  words,  and  of  the  refusal  \^  givf 
her  khas  possession,  the  plaintiff  now  com- 
plains in  further  appeal  abandoning  any 
claim  to  have  the  houses  pulled  down  by 
order  of  the  Court,  biit  contending  that  she 
is  entitled  to  share,  the  possession  of  eveiy 
part  of  the  property  held  khas. 

We  think  her  contention  is  just,  and  that, 
until  a  partition  takes  pjace,  she  is  entitled, 
incidentally,  to  the  enjoyment  of  her  rights 
as  a  co-proprietor  in  the  talook,  to  partake 
in  the  joint  possession  of  all  the  land  which 
was  held  khas  by  the  co-sharers,  or  would 
be  now  so  held  by  the^)  if  they  l^ad  nqt  msA^ 
the  lease. 

The  words  used  in  th^  Judge's  decision 
undoubtedly  go  to  limit  the  effect  of  her 
decree,  and  ^e  is  entitled  to  have  them 
amended,  and  to  have  the  costs  of  this  ap- 
peal ;  but  we  say  nothing  of  the  right  which 
she  may  have  as  to  the  houses. 

This  order  applies  equally  to  the  cases 
Nos.  7*0,  74 1^,  and  742. 


The  I  St  FebrusM7  (864 

Present : 

The  Hon'ble  F.  B.  Kemp  and  L.  S.  Jackson, 

Judges. 

Oecree  (Enforcement  of).' 

Case  No..  735  of  1865. 

Miscellaneous  Appeal ^om  an  order  p0fsi4  hy 
the  OfficiaJing  Judge  (fjemore^  ioftd  the 
ijth  August  1863. 

Gooroo  Chum  Banerjee  (Decree-holder), 

Appellant, 

versus 

» . 

Roy  Preonath  Chowdhry  and  otheri 
K    (Jildglnem-dehtoFs),  Respondents.    ' 
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Baboo  Bungshee  Dhur  Stin  for  Appellant. 
No  one  for  Respondents. 

The  mere  filing  of  a  petition,  praying  that  notice  may 
be  served  on  a  jud{pnent-debtor«  is  not  a  process  to 
enforce  a  decree,  and  such  as  keeps  the  decree  alive. 

This  appeal  must  be  dismissed  with  costs 
and  interest. 

The  mere  filing  of  a  petition,  praying  that 
notice  may  be  served  on  a  judgment-debtor, 
is  not  a  process  to  enforce  a  decree  and  such 
as  keeps  the  decree  alive. 


The  ist  February  1866. 

Present : 

The  Hon^ble  F.  B.  Kemp  and  L.  S.  Jackson, 

fudges. 

Setoff— Croat-decrees— Enforcement  of 

decree« 

Case  No.  582  of  1865. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  of  Mymensing,  dated  the  2tst 
June  t86^,  affirming  an  order  passed  by  the 
Principal  Sudder  Ameen  of  that  District, 
dated  the  20th  March  iS6^. 

Anund  Mohun  Surma  Mojoomdar  and  others 
.(I>«cree-holdcrs),  Appellants, 

versus 

Huro  Chunder  Bhuttacharjee  (Judgment- 
debtor),  Respondent. 

Baboos  Onoocool  Chunder  Mookerjee  and 
R&mesh  Chunder  Mitter  for  Appellants. 

Baboos  Sreenath  Doss  and  Nil  Madhub  Sein 

for  Respondent. 

A  set-off  is  not  admissible  except  upon  a  crofs-decree 
which  the  decree-holder  is  seeking  to  execute,  and  not 
upon  a  croM-decree  incapable  of  execution  by  lapse  of 
time* 

A  crost-decrcte  mast  \»  kept  alive  by  the  actkm  of 
the  party  cntatUd  tukter  it. 


An  order  striking  off  a  case  is  not  a  procMfog 
under  Section  20,  Act  XIV.  of  1559,  to  enforce  or  keep 
alive  a  decree. 

The  points  urged  before  ns  in  this  appeal 
are  these : — 

jst  — ^That  the  existence  of  a  decree  under 
which  the  appellant  had  been  declared  enif- 
tled  to  recover  a  certain  amount  from  the 
opposite  party  was  of  itself  sufficient  to  enti- 
tle him  to  a  setoff  under  Section  209  wlihout 
reference  to  the  question  uhether  that  decree 
was  incapable  of  execution  by  lapse  of  time 
or  not.  • 

2nd, — That  the  decree  was  in  force,  becanse 
the  application  by  the  opposite  party  10  exe- 
cute his  cross-decree  of  itself  brooght  the 
appellant's  decree  into  activity. 

j;</. — That,  irrespectively  of  this,  it  was  in 
force  with  reference  to  the  terms  of  Section 
20,  Ad  XIV.  of  1859,  by  reason  of  the  order 
passed  on  the  14th  September  1859. 

^h, — That  there  had  been  a  defective  in- 
vestigation by  the  Court  of  first  instance  in 
neglectifig  to  enquire  into  the  appellant's 
allegation  that  there  had  been  a  payment  of 
50  rupees  on  the  date  last  mentioned. 

On  the  first  of  these  poinds,  it  is  sufficienl 
to  observe  that  the  law  plainly  contemplates 
the  case  of  cross-decrees  which  the  reapccd^^ 
decree-holders  are  seeking  to  execute,  md 
not  of  cross-decrees  whicn  may  be  in  exist* 
ence  as  pieces  of  paper  somewhere. 

The  second  contention  is  in  oar  opinion 
wholly  untenable,  as  the  cross-decree  must  be 
kept  alive  by  the  action  of  the  party  oitiikd 
under  it. 

On  the  third  point  we  ob$er\'e  that  the 
appellant  was  required  to  show  (t>efQre  be 
could  execute  his  decree)  that  he  had  ukes 
some  proceeding  within  three  years  next 
preceding  the  application,  that  is,  I  efoie  the 
13th  September  1862,  to  keep  it  in  force.  Wc 
do  not  think  the  making  of  a  note  on  the  14th 
September  1 859  by  some  officer  in  the  margia 
of  a  register,  to  the  effect  thai  the  case  had 
been  struck  ofiF  the  file,  was  any  taking  of 
such  a  proceeding  by  the  appellant. 

On  the  fourth  point  we  need  only  dbscrvt 
that  the  appellant  did  not  name  any  witness- 
es, nor  file  any  documents  in  proof  of  vbat 
he  alleged ;  that  he  merely  stated  evidence 
was  forthcoming,  and  the  Court  observed  oo 
the  other  hand  that  .evidence  was  not  fortb* 
coming.  Supposing,  therefore,  that  sucb 
payment  would  have  helped  the  appellant,  it 
is  plain  that  the  ^urt  was  not  in  fault 

On  all  grounds,  therefore,  we  think  the 
special  appeal  oMMt  |ail»  and  we  diamia*  h 
accordingly  with  costs* 
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The  ist  February  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  L.  S.  Jackson, 

Judges, 

Irimttation — Execntion  of  decrees  in  force  at 
time  of  passing:  of  Act  XIV.  of  1859. 

Case  No.  647  of  1865. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  0/ Backergunge,  dated  the  ijth 
June  i86^y  ttffirmtng  an  order  passed  by  the 

'  Principal  Sudder  Ameen  of  that  District ^ 
dated  the  31st  March  186$, 

Mr.  Gasper  Gregory  (Decree-holder), 

Appellant^ 

versus 

Jnggai  Chunder  Banerjee  (Judgment-debtor), 

Respondent. 

Mr.    C,    Gregory  and    Baboo    Judoonath 
Mookerjee  for  Appellant. 

No  one  for  Respondent. 

On  the  first  application  to  execute,  after  the  passing 
tal  Act  XIV.  of  1859,  a  decree  in  force  at  the  time  of  the 
pa3siii£of  that  Act,  Section  31  applies;  but  on  the  next 
and  subsequent  applications  the  rule  contained  in  Sec- 
tioa  ao  is  to  be  followed. 

Wb  think  the  Judge  has  wrongly  applied 
the  law. 

This  was  an  application  to  execute  a  decree 
which  was  in  force  at  the  time  of  tj^e  passing 
fA  A6t  XIV.  of  1 859.  This  application  being 
made  on  the  30th  December  1864,  an  order 
was  passed  to  bring  the  application  on  the 
file  on  the  i6th  February  1865.  The  Judge 
then  applies  Section  21,  Ad  XIV.  of  1859, 
and  holds  that,  because  more  than  three  years, 
had  elapsed,  the  application  must  be  refused. 

Now,  it  appears  that  another  application  to 
execute  this  decree  had  been  made  in  1861, 
proceedings  had  been  taken  for  the  attach- 
ment of  monies  in  the  hands  of  the  Collector, 
and  the  case  was  struck- ofif  the  file  on  the 
t9tfa  March  1862.  In  this  case,  on  the  first 
application  to  execute  after  the  passing  of 
A&  XIV.,  Section  21  would  apply  ;  but  on 
the  next  and  subsequent  applications  the 
Court  would  have  to  be  guided  by  the  rule 
hi  Section  2o.«    • 

The  order  of  March  i862^onld  not,indeed, 
•of  itself  be  a  proceeding  of  the  nature  con- 
teanplated,  but  It  is  just  possible  that,  as  con- 

V0I.V. 


tended  by  the  appellant's  vakeel,  the  appellant 
might  have  been  able  to  show  that  he  had 
done  something  to  enforce  the  decree  or  to 
keep  it  in  force  within  three  years  next  prece- 
ding the  application  to  execute;  and,  reversing 
the  order  of  the  Zillah  Court,  we  remit  the 
case  for  an  enquiry  into  this  point  If  the 
petitioner  can  show  that  he  had  taken  any 
such  proceeding  within  that  time,  he  will  be 
entitled  to  execute  ;  otherwise  not. 


The  I  St  February  1866. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  L.  S.  Jackson, 

Judges. 

Time  for  [appealing  from  order  rejecting  i^ipli- 
cation  for  Review  of  Judgment 

Ameeroonissa  Begum  and  others,  Petiti(>ners, 

versus  . 

Maharanee  IndurjeetKoonwar,  Opposite  Party. 

Messrs,' G.  C.  Paul,  R.  E.  Twidale,  and  C. 
Gregory  for  Petitioners. 

Mr.  R.  T.  Allan  for  Opposite  Party. 

An  appellant  is  in  time  if  his  appeal  is  lodf^  within 
6  months  of  the  order  rejecting  his  application  for  review 
of  judgment. 

On  hearing  Counsel  in  this  matter,  we 
are  of  opinion  that  the  rule  must  be  dis- 
charged. 

The  appellant  has  lodged  his  appeal  within 
six  months  of  the  order  rejecting  his  applica- 
tion for  review ;  and  under  the  decision  of 
this  Court  in  the  case  of  Nuzeer  Ali  Khan, 
reported  in»Weekly  Reporter,  Vol.  I.,  page  13 
(Miscellaneous  Appeals),  he  is  in  time. 

That  decision  has  never  been  overruled, 
and  we  think  it  is  right  in  principle. 

Mr.  Paul  endeavoured  to  show  us  that  tbdre 
was  a  difference  in  the  facts  between  that 
case  and  the  present;  but  we  see  nothing 
which  would  lead  us  to  suppose  that  the 
Court  would  have  decided  otherwise  than  it 
did  if  the  facts  had  been  similar.  In  fact, 
the  Court  dealt  with  the  case  of  Nuzeer  Ali 
Khan  simply  as  a  case  in  which  the  applica- 
tion for  review  had  been  refused,  as  it  was 

here. 
The  rule  is  consequently  discharged  with 

costs.  * 
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iThe  1st  February  18^66. 

Present  : 

The  H'on'ble  J.  P.  NormaYi  and  G.  Campbell, 

yud^e^. 

Mookteor  (IMsmiasal  of). 

Isstxr  Chunder  Modkerjee 

versus 

Puddo  Lochun  Goopto. 

Baboo  Chunder  Madhuh  Ghose  and  Romesh 
Chunder  'Mitier  for  Api!)licant. 

Semble  That  a  clieiift  my  dismiss  a  mooktear  for 
misconduct^  notwithstanding  that  the  contract  ^  or 
agreement  between  them  ,is  for  a  fixed  period, 
knd  Wi^out  the  client  bcfinr  tfbH^ed  to  gfo  diro^gfh  the 
form  of  suing  for  the  cancelment  of  the  engagement. 

This  is  an  application  for  leave  to  file  a 
spfedd  ap'pea  ¥ga[!n^  a  dedree  fcfr  iYreaft  of 
wages  doe  iiridfer  k  fHootUdrHahdh  V^hich  the 
applicant  had  received. 

It  appears  that  the  mdolcteair  was  engaged 
for  seven  years,  subject  toa  condition  which  the 
Judge  below  has  construed  to  bind  the  master 
t6  payihe  mookteat  his  wagfcs  for  Se^^en  yeiis 
whether  he  does  his  business  or  ciot,  and 
even  if  be  disobeys, the  orders  of  his  tnaster. 
Under 'Section  '2^6f  A^  X>CllL  of  186 1,  it  is 
provided  that  ''no  special  appeal  shall  lie 
from  any  decision  or  order  wnich  shall  be 
^assefd  on  regular  appeal  after  the  passing  of 
this  Act  by  atiy  Court  -suboi^dlnate  to  the 
Sudder  Court  in  any  suit  of  the  nature  coghi- 
"sable  in  Courts  of  Small  Causes  tmder  Act 
XLIl.  of  i86o»  when  tbe  debt,  damage,  or  de- 
mand for  which  the  original  suit  shstll  be.  in- 
stituted shall  not  exceed  500  rupees  ;  but 
ever)'  such  order  $hall.be  final." 

We  think  that  there  is  some  ground  for  the 
^contention  of  the  applicant  that  the  decree  of 
the  Judge  was  wrong,  inasnauct  as  he  bas 
appareijitly  overlooked  'the  power  wVicli  a 
ina^ter  has  to  discharge  a  servant  for  miscon- 
duct, notwithstanding  that  the  contract  or 
agreement  t>etween  them  is  for  a'fixed  period. 

The  law  on  tliis  subject  Is  very 'dl^arly  laid 
"down  In  Mr.  Manley  Smith's  Treatise  on 
'kfiatsfers  and  Servants,  page  69. 

But  it  is  hot  In  our  power  to  interfere  mnder 
the  circumstances,  the  debt  stied  for  behig 
onhr  254 'rupees. 

If  the  maister  can  show  that  he  has  a  good 
cause  for  dismissing  his  servant,  he  may  dis- 
miss "him  wkhout  going  fhfough  the 
form  of  suing  for  the  cancelment  of  tb^  ^en- 
gagement.  ^ 

This  application  must  be  rejected. 


The  6tfi  F€*^aaty  i8<JK. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nalh  Pundit,  Judges, 

Forgof  <&i  CiHl  Onirt)— ko  appeil  (mm  Cn- 

minal  pnMecatioii. 

Case  No.  553  of  1865. 

Jlli'scelfaneous  Appeal  fHm  an  or&er  fitssed 
by  the  Judge  of  iipperah,  ^ ihied  (he  ^tk 
June  iS6j. 

Gtinga  Norain  Sircar,  A^peliani^ 
versus 

Aze^ilsbolhf^saBeeb^e'iiWd  oth'a^,  Ke^iM^. 

Baboo  Romesh  Chunder  MitUr  ior 

Appellant. 

Baboo  Oomesh  Chunder  Bamrjee  for 
Respondents. 

No -appeal  lies  from  an  order  (Jf  a  Civil  Coui|  jj^ifct- 
itig  a  cnttiHifli  'prbseoinon  Mr  iofgery  tDDaMnttsAvt* 

fore  it. 


petfftt^her  1^  an  midh  of  k  W6Alft  00 
whose  behalf  a  will  of  her  deceased  facritjtiB 
was  filed  bek>w»,  and  which  she .  afterwards 
:denied  tp  liave  been  filed  with  her  kftVf* 
ledge,  <>r  to  be  the  wiU  of  her  Imriitftd, 
deceased. 

The  petitioner  app^s  against  aen  (ffddr^ 
the  Lower  Court,  ordering  the  petitiooer  ^o 
defend  before  the  Magistrate  a  chaiife  6f 
'fofgery  f eferred  to  the  feuet  regaidl^  'rile 
afdresaid  "will. 

There  cannot  be  any  appeal  from  sacb  tbi 
'cruder  to  this  Court,  and  this  Odiirt  aui«bt 
preV^t  'the  Magistrate  frdm  investlgWHg 
the  charge  trader  the  diredtion  of  the  luc^^s 
Coui^,  and  thereby  finding  out  Wlk>  lufelfte 
guilty  parties.  This  iis  in  accordance  %Mi 
a  decisidh  reported  hi  page  270  of  Ibraliill, 
Vbl.  i.,  9th  July  1862,  li^an  ChfAv^ 
versus  Prannath. 

Wis,  -ftdcdrdihgly,  <i^jeet  <the  kppetl  ^Mi 
cbsts. 
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The  6th  February  1866. 
TIm  Ifa^'hle  F;  B.  Kemp  and  L.  8.  Jackson, 

Qaaci  No.  6^6  of  1865. 


Jankee  an(]  others  (Peoreerholders), 
Appellants^ 


itiui{i(uuous  Apptalfiroa^  an  ardtr.  passed 

Mnfipj^,  Alt    Anpied^    Mo<f^\^   ^  (Aa/ 
Jjis/ricl,  dated  the  2yth  February  106 ^J 

§W4  Kh^  V9^  flthe^^  (Qt?i«tffif), 
Appellants, 

versus 

Jnmal  Beebee  and  pthers  (Decree-holders), 

Hespondents. 

Messrs,    Jl,   E.  Twidak   and    C.  Gregory 

^r.  JR.  T.  Ali^^  and  Badoo  Moh^sh  Chifn- 
^4if^ Chqwdhry  \g>\  Respondents^ 


IW'fi??  S"  ^PP®^^  ^^^'P!  ^  ^^"^  j[^^«^^ JPP?^ 

was««tnraubr  coioproraiiea^  is  a  proceeding  wAnm  the 
meanto^  or  section  20,  Ad^  AlV.of  1859,  taken  to  enforce 

Wb  think  the  application  to  execute  in 
tbis  case' was  in  time  under  Section  20  ol  Ai% 
XIV.  of  1859,  inasmuch  as  the  plaintiff, 
decree-holder,  has,  within  three  yestrs  next 
before  the  application,  taken  some  proceed- 
ing to  keep  the  decree  in  force ;  in  that  he 
bad  within  that  time  resisted  the  appeal  of 
the  intervenor  against  the  decree,  which 
appeal  was  on  the  ground  of  res  judicata, 
l^ts  appeal,  if  sustained,  would  have  had  the 
effect  of  setting  aside  the  decree  for  want  of 
furisdiction,  and  the  plaintiff  (being  respond- 
ent) settled  it  by  compromise.  This  we 
think  was  a  proceeding  within  the  meaning 
of  Section  20  of  the  Limitation  A£t,  and 
saves  the  application.  Appeal  dismissed 
with  costs. 


versus 


sx- 


The  6th  February  1866. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  L.  §.  J$(pk«9n, 

JuAgej^. 

Execution  of  Decree— Instalment  Bond. 

C»f5  Np- 685  of  1865. 

MOtcelkitteojifs  Appsal  froii%  an  order  passed 
hy  At  Fkimeipai  ^tMer  Ameen  o/Bacier' 
gumgt,  da(edikt  lOth  August  186 g. 


Sreeiia,t^  Roy  ^howdhry  (Juc^ment-ddbtprj^ 

Respondent, 

Baboos  Sreenatk  Doss  and  Dwarkanath 

Baboo  Chun^^  Jf^^ac^f^  Gfiose  for 
Responaent. 

An  arrangement  come  to,  since  the  passing'  of  a 
decree,  between  the  decree-holder  and  judgment-debtor, 
an^  r^cogn^ed  by  the  Co\irt  and  incorporated  with  ^^ 
decree,  may  be  enforced  without  the  necessity  for  a 

Thk  decree-holder  is  the  appellant.  The 
original  decree  was  passed  on  the  5th 
February  1856.  It  was  assigned  to  th^ee 
parties.  These  parties  ana  the  judgnieht- 
debtor  pam^  to  an  arrangement,  whereby  the 
sum  covered  oy  the  decree  wais  to  be  paid 
by  instalments,  and  some  of  these  instal- 
ments were  duly  paid.  All  this  took  place 
b^o^e  Aft  Vlll.  ot  1859  came  into  pperar 
tioh.  The  decree-holder  now  seeks  to 
recover  another  instalment*  which  has  fallen 
due.  The  Principal  Sudder  Ameen,  finding 
that  the  instalment-bonds  were  made  sinc<^ 
the  passing  of  the  decree,  referred  the  decree- 
^^ckr  to  ^  sepi^n^te  3uit. 

The  depisipn  of  tbis  Co^r(>  4^ted  th^^iat 
March  1865,  in  the  ca^e  of  Lai  Haho^ed 
vers^s  Gftion^  Jo^  Gazee^  Is  quoted. 

We  ar^  of  ppinioii  that  the  pifcumgtfinc^ 
qf  the  case,  gviQted  by  t^e  Principal  Suqaftf 
^paepn,  are  very  ^iSerent  from  ihof q  qf  t]^^ 
c^s^  before  the  Cpwi.  In  the  foriner  cfCse, 
^,  ki^tbundeei  formed  part  of  the  original 
decree.  X^^  parties  dep^ed  f^p^n  die 
terms  of  that  kis/iundee,  and  executed 
another  by  way  of  satisfaction  of  the  decree, 
thus  altering  the  original  decree.  This 
Court,  therefore,  held  that  this  gave  a  new 
cause  of  aftion,  and  that  a  separate  suit  was 
necessary. 

In  this  case  the  original  decree  has  not 
been  altered,  nor  has  one  kistbundee  been 
substituted  for  another.  The  Court  below 
nai^Qgnized  the  arrangement  comd  to  hy 
the  decree-holder  and  his  judgment-debtocs, 
and  such  arrangement  became  incorporat- 
ed with  the  original  decree.  We  also 
observe  that  the  present  objection  was  not 
taken  by  the  judgment-debtor,  who  appears 
to  have  been  willing  to  pay  the  sum  due 
under  the  instalment-bond.  We  reverse 
the  decision  of  the  Principal  Sudder  Ameen ; 
costs  of  this  appeal  to  be  paid  by  the  respond- 
ent. * 
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The  7th  Febraary  1866. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  L.  S.  Jackson, 

Judges, 

Certificate  (Application  for—under  Act  XXVII. 
of  z86o)— Procedure. 

Case  No.  702  of  1865, 

Miscellaneous  Appeal  from  an  order  passed 
ty  the  Judge  of  the  24-PergunnahSy  dated 
]  the  26th  June  186^. 

Shaikh  Mean  Jan  and  others,  Appellants. 

Baboo  Romesh  Chunder  Mitter  for 
Appellants. 

When  an  application  is  made  for  a  certificate  under 
A61  XXVII.  of  i8(k>,  the  Judge,  instead  of  considering 
the  necessity  or  otheqyise  for  a  certificate,  should  ascer- 
toin  whether  the  applicant  or  any  one  else  is  entitled 
to  the  certificate  sought,  and  grant  the  same  accord- 
ingly. 

The  appellants  made  application  to  the 
2iHah  Judge  for  a  certificate  under  Aft 
XXVIl.  of  i860,  as  representatives  of  their 
deceased  father,  alleging  that  thej  had  been 
receiving  debts  and  paying  liabilities  of  the 
estate,  but  that,  for  the  purpose  of  recover- 
ing some  other  amounts  due,  they  found  a 
certificate  necessary.  Among  the  debts  yet 
recoverable,  they  mentioned  a  cFaim  for  an 
annual  payment  in  lieu  of  sayer  taxes. 

The  Judge  considered  that,  under  the 
circumstances,  no  certificate  could  be  granted, 
and  none  was  wanted ;  and  he  observed  that* 
the  Collector,  on  application  mttde  to  him, 
would  make  proper  enquiries,  and  satisfy 
himself  as  to  the  right  of  those  parlies  to 
succeed  to  the  estate  of  the  deceased. 

•  We  think  this  order  was  erroneous,  and 
the  observations  on  what  the  Collector  might 
do  irrelevant. 

It  was  the  Judge's  business  to  ascertain 
whether  the  applicants  or  any  oiie  else  had  a 
right  to  the  certificate  sought,  and  to  grant 
the  same  accordingly. 

We,  therefore,  reverse  his  order,  and  direct 
that,  after  notice,  unless  any  other  claimant 
appear  and  establish  a  preferable  right,  he 
grant  the  certificate  to  the  applicants. 


The  7th  February  1866. 

Present: 

The  Hon'ble  F.  B.  Kemp  and  L.  S. 

Judges, 

Limitation— Enforcement  of  Decreei. 
Case  No.  709  of  1865. 

Miscellaneous  Appeal  from  an  order  patsei 
by  the  Judge  of  Behar,  dated  the  i2tk 
August  1 86s,  affirming  an  order  passed  fy 
the  Moonsiff  of  that  Districiy  dated  the  fth 
March  186$, 

Bharuth  Singh  (Decree-holder),  Appellant^ 

versus 

Sadut  Ali  and  others  (Judgment-debtors), 

Respondents, 

Mr.  R,  E.  Twidale  for  Appellant. 

Baboo  Roopnath  Banerjee  for  Respondents. 

A  decree-holder  applying  on  a4th  December  1S64  to 
execute  his  decree  passed  on  7th  l>ecember  fSfiiWs 
bound,  under  Section  20,  k€t  XIV.  of  1859^  to  show  tlial 
he  had  taken  some  proceeding  within  3 
before  the  application  to  keep  alive  the  dec 


In  this  case,  the  final  decree  ha^ng 

passed  on  the  7th  December  1861,  the  jocii 
Section  of  Aft  XIV.  of  1859  applied. 

The  decree-holder,  applying  on  the  a^di 
December  1864  to  execute  the  decree,  had 
consequently  to  show  that  he  had  taken  aAffw 
proceeding  within  three  years  next  befm 
the  application  to  keep  the  decree  in  ixxa^ 
He  did  not  show  any  such  thing,  and  ma 
consequently  too  late. 

-  The  decision  reported  at  page  2,  Vol.  IIL, 
Weekly  Reporter,  has  been  overruled. 

This  appeal  is,  therefore,  dismissed  with 
costs. 


The  8th  February  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  G\sx9^^ 

Judges. 

Limitation^Ezeaition  of  decree  in  fbree  ^ 
passing  of  Act  XIV.  of  1859— Abortifv 
ceedinga. 

Case  No.  713  of  1865. 

Miscellaneous  Appeal  from  an  order  ^^^^^ 
by  the  Judge  of  Backer  gunge,  dafed  tlU 
26th   August  ^i 86s,    affirming   am    order 
.passed  by  the  Principal  Sudder  Amem  «/" 
that.  District,  dated  the  22nd  June  iS^s* 

d 
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Tn  WKSKLT  RIPORTBR. 


Affkals, 


II 


Baroda  Debia  (Decree-holder),  Appellant, 

versus 

Sceeram  Chowdhry  and  others  (Judgment- 
debtors),  Respondents. 

Baioos  Romanath  Base  and  Oomesh  Chunder 
Banerjee  for  Appellant. 

Bqboo  Ronush  Chunder  Mitter  for  Respond- 
ents. 

According  to  Section  21,  Act  XIV.  of  1859,  process  of 
QXeoition  cannot  be  issued  in  respect  of  a  decree  in  force 
at  the  passing  of  that  Act,  except  where  ^  an  effectual 
application,  has  been  made,  either  within  the  time 
previously  limited  by  law,  or  within  3  years  next  after 
the  passing  of  the  Act  whichever  should  first  expire. 

AtXMtive,  because  unauthorized,  proceedings  cannot 
m  the  decree-holder  any  first  start  for  computing 
fimitation. 

Wk  think  that  the  judgment  of  the  Lower 
Appellate  Court  was  right,  and  that  the  ap- 
plication to  execute  the  decree  was  out 
of  time. 

The  decree  was  one  of  the  year  1829, 
which  bj  various  proceedings  had  been  kept 
alive  down  to  the  passing  of  Ad  XIV.  of 
1859,  and  was,  therefore,  in  force  at  that 
time. 

Subsequently,  in  i860  and  1 861,  certain 
applications,  not  amounting  to  proceedings 
to  keep  the  decree  in  force,  were  made ;  but 
t^  first  real  attempt  to  execute,  after  the 
pftssing  of  the  Ad,  was  made  on  the  9th 
of  December  1863.  The  Court  had  then  no 
power  to  execute  the  decree,  and  execution 
ought  on  that  account  to  have  been  refused ; 
but,  under  some  misconception,  certain  pro- 
perty was  then  attached  and  sold.  The  sale, 
however,  was  impeached  and  set  aside  by 
reason  of  a  vital  irregularity,  and  the  pro- 
ceedings came  to  nothing. 

A  fresh  application  was  then  made  on  the 
3i8t  of  March  1865  for  attachment  and  sale 
of  the  debtor's  property,  and  on  this  occa- 
sion it  was  objected  that  execution  was 
bailed  by  Ad  XIV.  of  1859,  Section  21. 

.We  think  it  is  so,  and  that  process  of 
execution  could  not  be  issued  in  respect  of 
such  a  decree,  except  where  an  effectual  ap- 
plication had  been  made,  either  within  the 
time  previously  limited  by  law,  or  within 
.three  years  next  after  the  passing  of  the  Ad, 
vhicbever  should  first  expire. 

•  "No  doubt,  process  might  have  been  issued 
on  the  application  of  i860,  if  the  decree- 
hcrider  bad  proceeded  with  it,  and  such  pro- 


cess would  subsequently  under  Section  20 
have  given  the  decree-holder  a  fresh  period 
of  three  years.  But  we  cannot  think  that 
the  abortive  proceedings  of  1863  which 
were  done  wholly  without  authority  can 
give  the  decree-holder  any  fresh  start. 

We,  therefore,   dismiss  this  appeal  with 
costs. 


The  8th  February  1866. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  F,  A. 
Glover,  Judges, 

Attachment  (in  respect  of  decree-holder  who  baa 

not  applied  for}. 

Case  No.  756  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Mymensingh^  dated  the 
2jrd  August  186 $y  affirming  an  order 
passed  hy  the  Principal  Sudder  Ameen 
of  thai  District,  dated  the  jist   March 

Kishen  Koomar  Chowdhry  (one  of  the  Judg- 
ment-debtors), Appellant, 

versus 

Meer  Nuzuf  All  (Decree-holder)  and  others 
(Judgment-debtors),  Respondents. 

Bahoos  Romesh  Chunder  Mitter  and  Luleet 
Chunder  Sein  for  Appellant. 

No  one  for  Respondents. 

A  Court  ought  not  to  order  property  belonging  to  a 
judgment-debtor  to  be  attached  and  placed  under 
management  in  respect  of  a  decree-holder  who  never 
appliM  to  the  Court  to  have  his  claim  included  amonaf 
those  for  the  re-payment  of  which  the  judgment-debtors 
property  was  attached. 

In  this  case  it  appears  that  the  Judge 
has  ordered  certain  property  belonging  to  the 
judgment-d^tor  to  be  attached  and  placed 
under  management  in  respect  of  a  decree 
held  by  one  Nuzuf  Ali,  and  it  is  urged  be- 
fore us  in  appeal  that  this  party  never  made 
any  application  to  the  Civil  Court  to  have 
his  claim  included  amongst  those  for  the 
re-payment  of  which  the  judgment-debtor's 
property  was  attached.  This  being  so  (and 
no  one  appears  on  behalf  of  the  decree- 
holder  to  contradict  it,  nor  did  that  indivi- 
dual prefer  any  claim  in  either  of  the  Lower 
Courts),  it  is  clear  that  the  Principal  Sudder 
Ameen's  order  in  the  first  instance,  and 
the  Judge's  afterwards  in  appeal,  were  en- 
tirely uncalled  for  and  unnecessary.  The 
decree-holder  can  take  out  execution  against 
his  judgment-debtor's  property  at  any  time 
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if  he  be  so  miaded;  hujt  it  is  not  a  Civil 
Conn's  bEisinesa  la  iDterfere  iu  such  a  matr 
tei,  OF  to  give  him  a  relief  which  he 
ne^er  adced  for,  Qor,  so  fa^  as  the  reccffd 
shows,  desired. 

We,  therefore,  reverse  tbe  Judge's  ordei 
without  costs,  as  ao  one  has  appeared  on 
the  other  side,  and  declare  that  the  judg-« 
ment-debtor's  property  be  not  considered 
under  attachment  so  far  as  Nuzuf  Ali's 
decree  is  concerned. 


The  9th  February  r866. 

The  Hon'ble  L.  ^.  Jack^n  and  F.  A.  Glover, 

piifffifMi^  o(  •m^  for  d^lb-Xftt^e*  (Vb  eap- 

ceas  o;f  prmcipi^). 

Case  No.  762  of  1865. 

Jfftsc^laruous  Appeql  from  an  order  parsed 
iy  the  Officialing  judge  of  Dacca^^  dieted 
the  ijth  April  186$^  reversing  an  order 
passed  by  the  Maomiff  of  Manichgunge, 
dated  the  aSih  November  iSSj^, 

Shib  Chnnder  Goopto  (Judgment-debtor), 

Appeliasi^t, 
versus 

AUad  Monee  Dossia  (Decree-holder), 
Respondent. 

Baboo  Luleet  Chunder  Sein  for  Appellant. 

Baboo  Romesh  Chunder  Miijttr  for 
Respondent. 

Section  346,  Adl  VIII.  of  1859  (providb^  for  tHe 
dismissal  or  an  appeal  for  default),  even  if  it  apolies 
to  miscellaneous  cases,  does  not  apply  to  a  case  in  wnich 
it  V5  i^ot  shown  distinctly  that  (he  appellant  had  any 
notice  that  his  appeal  would  be  heara  on  the  day  to 
whkb  the  c^  was  adjourned,  and  on  which  the  Judge 
disponed  of  it. 


O^lf^t  qi  th?  juj^[pien^debtpr  to  pay 

Thb  special  appellant  in  this  case  ob- 
jects to  the  Judge's  order  on  two  grounds, 
tst^  because,  under  Section  346  of  AQ 
VIII.  of  1859,  the  appellant  in  the  Court 
below  not  having  been  present  at  the  hear- 
ing, his  case  should  have  been  at  once  dis- 
missed for  default;  and,  2»<^/^,  because  interest 
has  been  awarded  in  excess  of  the  principal, 
contrary  to  the  provisions  of  Regulation 
XV.  of  1793. 

Neither  of  these  objections  are  tenable. 
Even  if  we^mit,  for  the  sake  of  argument, 
that  Section  346.  of  Act  VIII.  of  1859  ap- | 


plies  to  miscellaneous  cases  of  this  deici^ 
tion,  it  is  clear  to  us  that  a  par^,  seeking 
to  put  in  motion  tlie  stringent  provisions 
of  die  S^ctio9  q9ote4r  is  bwii^  Xf^  fj^ 
very  distinptj^.  tl^t  th^  profi^dure  nnder 
it  has  been  strictly  complied  with,  and,  as 
in  the  present  case,  ihat  the  appdlanl  did 
not  make  bi%  %p|i^9^a9{:e;  "  9Rk  the  daj  to 
which  the  case  was  adjourned." 

The  special  appellifiiit^  pieader  is  nnable 
to  show  us  that  this  was  the  case,  or  that 
the  appellant  below  had  any  notice  that 
his  appeal  was  to  have  been  heard  cod  £^ 
daj  on  wbicb  the  }\i4ge  Si^jK)^/ a2( 'i|^ 
And,  this  being  so,  we  think  that  ftectJoii 
346  will  ^ot  app^. 

With  i^gar4  tQ  i^terc^,  we  ob^egcf^  ftal 
the  Section  of  Regulation  XV.  of  I79|i 
quoted  by  the  special  appellant's  vb1»£ 
applies  <o  sudis  defr^ed^  ouly,  ^i^  my  it> 
interest  ^hich  has  accumulated  thrcgo^^  ^ 
lieglect  of  the  judgjnen^-debtor  to  patr  15 
the  present  case,  the  interest  decreeq  y^ 
not  in  excess  of  the  principal,  so  that  the 
special  appelkint's  objection  falls  lo  the 
ground  at  once. 

We  dismiss  the  appea)  with  oosts. 


Tbe  ftA  F^m^iF  \%^ 
Present : 

Tl^e  Hou'ble  f.  P.  Kemp  an^  L.  S.  T 

Judges. 

^roaMecree*— Piircli||9er  of  ^WFK* 
Case  No«  6991  of  186$. 

Miscellaneous  Appeal  from  an  order 
by    the    Judge    of  the    24'r 
dated  the  2^n  July  186$, 

Shaikh  I^Qipeopdeep  (|>urcl^^r  of  de^^ 

A^lh^, 

yacsus, 

Shaikh  Jehangeer  Gadgmem-dtfbiorjL 
Responds* 

Baboo  Bhowanee  Churn  BuH  for 
Appellant.' 

Bah0o  Nil  Madkub  Boss  for  ReapoadtttL 

A  obtains  a  decree  in  a  Court  <^f  tbe  N.-W.  PfoiiacM 
against  B.  C,  taking  tbe  decree  mm^/Sif^bvas^gWBSi^ 
applies  to  execute  it  in  the  34-Peivanoalis.    22;  ^^~  *^~ 


209,  Adl  VIII.  of  1859,  does  not  apply 

This  was  an«applioation  by 
to  execute  a  decree  obtained  bf  him 
assignment  frqm   MoiahiB  Ati  and 
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Baksh  wtiinst  Jehanpfe^r  for  Rupees  1 41-14. 
1%e  Acme,  wt  are  infidnned,  ytvs  vl  decree 
of  a  Court  in  the  North-Westem  Provinces, 
which  had  been,  sent  to  the  Zillah  Court  of 
fte  24-Pergunnahs  for  execution. 

It  appeared  that  the  same  Jehangeer  had 

got  a  cross-de- 
*  llie  petition  of  appeal  to  this     cree  in  a  Court 

p^,  iMit  the  diffefence  is  not  the  Zillah  Judge 
interial.  for  135  rupees* 

^  against  Mozahir 

A)i  and  Kadir  Buksh.  This  decree  the 
Zillah  Judge  called  up  from  the  Subordinate 
tJtfift,  and,  settfng  off  one  againit  the  other, 
^fedir^d  the  holder  of  the  lai*ger  decree 
Wlklei  'to  feecilte  it  fcfr  the  amouitt  of  differ- 

Tbe  ti^i^iiirient  to  Rozeeooddeen  he  de- 
idlai^^d  16  Vt  Immaterial,  ah^  hot  to  affect  the 
1rtj^hts*oiF  Jehangfeer. 

Against  the  Judge's  order,  Rozeeooddeen 
nas  appealed  to  this  Court. 

The  Judge  must  be  presumed  to  have 
made  ^this  ordc^r  under  the  authority  of  the 
ao^th  Section  of  the  Code  of  Civil  Procedure. 

ThBt  Section,  Ve  think,  does  not  extend 
liejiMtd  the  case  of  cross-decrees  to  Whtch 
the  pai^B  and  the  |)iyrties  lezecuting  are  the 
same. 

^he  sy^e^  of  asst^ndent  of  decrees  is 
Ynmi^rsAlIy  retognzted  by  the  t^ractice  6f  the 
Courts  iti  this  country,  as  well  as  by  the 
Cbde  itS^';  and  tt  tias  "heVer  be^n  held,  so 
lar  ^s  xve  know,  th^  a  person  taking  the 
lights  of  It  decree-holder  by  ^ignment  for 
valuable  consideration  takes  it  subject  to  the 
^eiqiikies  or  liabilities  of  the  decree-holder 
to  the  judgment-debtor  on  account  of  other 
iAmtas  Of  which  he  had  no  notice. 

Certafnly,  to  allow  k  Court  in  execution  of 
'a  decree  summarily  to  make  the  holder  by 
assij^meht  so  liable,  would  be  going,  We 
think,  t>ey6nd  the  intention  of  the  Legisla- 
fare.  And,  if  any  stich  power  existed,  the 
csJe  be'fore  'us  would  illustrate  an  extrMe 
cafercise'of  the  power. 

.  It  may  be  objected  that,  holding  as  we  do, 
ve  open  the  door  to  frauds  by  allowing 
'p^iiiiA  Hrho  ll^ave  'trifling  claims  against 
%Qerk  Who  are  their  creditors  to  much 
lif^r  anidtints,  to  '^ve  an  tinreal  valde  to 
di0fe  smaller  claims  by  transferring  them  to 
inafd  ^pMfei,  aAd  'possibly  to  leave  no  pro- 
fMrty  <!l9eo9erabl6  *from  wMch  the  larger 
'tfe^fCfc  cini  be  satisfied,  or,  in  fact,  by  a  ficti- 
moulB  'MiiMfer  to  Obtain  specific  {Ntyment  of 


amounts  which  ought  in  justice  to  be  simply 
set  off  in  part  of  their  own  liabilities. 

But,  in  the  firs/  place,  the  creditor  for  the 
teller  sum  may  alSvays  attach  the  less  decree, 
and  s6  pfeveAt  it  from  being  assigned  s  and, 
in  the  next,  it  would,  no  doubt,  be  competent 
for  the  parties  Against  whom  the  fraud  was 
intended  to  show  that  the  original  decree- 
holder  and  the  asarigAee  were,  in  fact,  one  and 
the  same  ^)eWo<r,  and  in  sucfe  'case  to  Court 
would,  no  doubt,  proceed  to  apply  the  !provi- 
sions  of  Section  209. 

We  think  the  Judge's  order  must  be  set 
aside  with  costs. 


The  9th  February  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Lifliitation— Enforcement  of  decree. 

Case  No.  775  of  1865. 

Misceliixneous  Appeal  /rom  an  (n'der  pasted 
ty  the  Judge  of  Shahabad,  dated  the  6th 
August  i86$y  affirming  an  order  passed 
by  the  Moonsiff  of  thai  Distritt,  -dattd 
the^4thyuhe  iSdj. 

Sheo  Pertap  Lai  (Purchaser  of  Decree), 

Appellant, 

versus 

'issur  Roy  and  others  (Judgment-debtors), 

Respondents. 

Bnb(H>  Mohesh  Chunder  Chowdhry  for 

Appellant. 

Baboo  Roopnath  Sanerjee  for  Respondents. 

The  mere  filing*  of  a  petition  to  be  admitted  as  repre- 
sentative of  a  deceased  decree-holder,  without  the  previ- 
ous obtaining  of  a  certificate  under  Adt  XXVII.  of  1^60, 
is  not  a  proceeding  which  keeps  the  decree  in  lorte. 

This  is  a  case  in  which  t!he  applicant  had 
merely  filed  a  petition  to  be  admitted  as 
representative  of  the  deceased  decfee-holder, 
which  petition  had  been  refused  by  reason 
of  his  not  having  obtained  a  certificate  under 
AaXXVlI.  of  i860. 

tie  now  applied  with  such  a  certificate, 
and  was  held  to  be  barred  by  tlie  Law  of 
Limitation. 

We  are  obliged  to  hold  that  the  abort^e 
petition  above  referred  to  was  not  a  proceed- 
ing "which  kept  the  decree  in  foTce,  and  we 
diMaIss  the  appeal  wkh  coets. 
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The  1 2th  Febraary  1866. 

Presenl : 

The  Hon'ble  Sir  Barnes  Peacock,  KLy  Chief 
,     Justice,  and  the  Hon'ble  H.  V.  Bayley, 
W.  S.  Seton-Karr,  Shumbhoonath  Pundit, 
and  A.  G.  Macpherson,  Judges, 

Jurisdiction— Perjury  or  Forgery  (in  Civil 
Courts)— High  Court  (Power  of— to  stay  Cri- 
minal proceedings  pending  Appeal). 

Ram  Pershad  Hazaree  (Appellant), 
Petitioner, 

versus 

Soomuthra  Dabee  (Respondent),  Opposite 

Party. 

Baboos  Onoocool  Chunder  Mookerjee  and 
Aushootosh  Dhur  for  Petitioner. 

Bahoo  Banee  Madhuh  Banerjee  for  Opposite 

Party. 

This  case  was  referred  to  a  Full  Bench 
by  Justices  Loch  and  Glover,  with  the  fol- 
lowing order ; — 

If,  in  the  course  df  hearing  a  suit,  a  Civil  Court  com- 
mits a  party  to  the  suit  for  trial  on  a  charge  of  perjury 
or  forgery,  or  directs  that  the  case  be  made  over  to  a 
Magistrate  for  investigation  of  such  a  charge,  the  Hi^rh 
Court,  in  the  exercise  either  of  civil  or  cnminal  juris- 
diction, cannot,  in  the  event  of  a  re^^ular  or  special 
appeal  being  lodged  against  the  decision  of  the  Lower 
Court,  interfere  to  stay  the  criminal  proceedings  until 
the  appeal  ^all  have  been  heard  and  determined. 

Referring  Order, — ^The  vakeels  for  the 
petitioner  have  produced  no  order  of  this 
Court  in  a  previous  case  staying  the  pro- 
ceedings of  the  Court  below  in  regard  to  the 
committal  of  a  party  till  the  result  of  the 
special  appeal  then  pending  was  made  known ; 
and,  as  it  appears  questionable  whether  this 
Court  has  authority  to  interfere  with  the 
proceedings  directing  the  commitment  of  a 
party  for  perjury  or  forgery,  we  think  that 
the  question  should  be  submitted  for  the 
decision  of  a  Full  Bench.         • 

A  separate  proceeding  submitting  the  case 
will  be  drawn  up  by  us,  and,' in  the  mean- 
time, we  direct  the  Judge,  if  the  party  have 
not  been  made  over  to  the  Magistrate,  to 
suspend  the  criminal  proceedings  till  the 
special  appeal  now  pending  in  this  Court 
be  disposed  of. 

Peacock,  C,J. — I  am  of  opinion  that  if, 
in  the  course  of  hearing  a  suit,  a  Civil  Court 
commits  a  party  to  the  suit  for  trial  on  a 
charge  of  perjury  or  forgery,  or  directs  that 
the  case  be  made  over  to  a  Magistrate  for 
investigation  of  such  a  charge,  this  Court 
cannot,  in'  the  event  of  a  regular  or  special 
appeal  being  lodged  against  the  decision  of 


the  Lower  Court,  interfere  to  stay  the 

nal  proceedings  until  the  appeal  shall  have 

been  heard  and  determined. 

As.  the  question  propounded  is  somewhat 
ambiguous,  and  it  is  doubtful  whether  the 
referring  Judges  in  using  the  words  "this 
Court ''  intended  the  Division  Bench  of  which 
they  were  the  Judges,  or  the  High  Court 
generally,  we  have  heard  the  question  axgued 
with  reference  to  the  power  of  the  High 
Court  generally,  as  well  as  with  reference  to 
the  power  of  a  Division  Court  in  the  exercise 
of  either  civil  or  criminal  jurisdiction. 

The  order,  if  treated  as  an  order  in  a  civil 
case,  is  not  appealable  under  Ad  VIIL  of 
1859.  Aft  VIII.  of  1859,  Section  365,  ghts 
an  appeal  against  orders  as  to  fines  or  as  to 
imprisonment  under  the  Ad ;  and  an  appeal 
is  also  given  by  the  Code  of  Criminal  Proce- 
dure in  similar  cases  by  Section  413.  Btit 
no  appeal  is  given  either  by  the  Code  of 
Criminal  or  Civil  Procedure  against  orders 
which  are  left  to  the  discretion  of  ihe  Civil 
Court,  either  granting  or  withholding  sanc- 
tion to  a  criminal  prosecution  under  Section 
169  or  170,  or  against  an  order  sending  a 
case  for  investigation  before  a  Magistrate 
under  Section  171  of  the  Code  of  Criminad 
Procedure.  Section  414  (rf  that  Code  enacts 
that,  "unless  otherwise  provided  by  this 
"  Ad  or  by  any  other  law  iot  the  time 
"  being  in  force,  no  appeal  shall  lie  from  any 
"order  or  sentence  of  a  Criminal  Comt" 
There  is  no  special  provision  made  by  the 
Code  for  cases  of  sanction  under  Sections  169 
and  170,  or  of  orders  for  investigation  under 
Section  171. 

I  am  of  opinion,  therefore,  that  this  Cooit 
cannot,   either   in  the  exercise  of  civil  or 
criminal    jurisdiction,  entertain    an    appeal 
against  any   such  sanction    or    order.      It 
cannot,  as  a  Court  of  Revision,  reverse  sndi 
sanction  or  order  upon  the  ground  thai  U 
was  not  warranted  by  the  facts :  for,  as  a 
Court  of  Revision,  it  cannot  reverse  an  order 
except  for  error  in  law.     In  the  present  case 
the  application  was  not  by  way  of  appeal, 
but  merely  by  way  of  motion  to  postpone  the 
committal. 

If  the  Court,  as  a  Court  of  Appeal  or  as  a 
Court  of  Revision,  cannot  reverse  or  aber 
such  an  order,  I  cannot  see  any  inherent 
authority  which  it  has  to  stay  proceedings. 

I  remark  that,  in  some  (Tf  the  cases  cted, 
the  question,  ^  to  reversing  such 
was  brought  before  the  Court  by 
I  asked  how  the  case  came  before  the  Cont 
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by  motion.  The  answer  was  that  the  motion 
wa3  in  the  nature  of  a  petition  of  appeal. 
Bat  I  am  clearly  of  opinion  that,  in  cases  in 
which  no  appeal  lies  to  this  Court,  relief 
cannot  be  given  indirectly  by  motion  in  the 
nature  of  an  appeal. 

If  the  Full  Court  cannot  exercise  such  a 
power,  it  follows  that  a  Division  Court 
cannot  do  so. 

The  question  propounded  by  the  Judges 
will,  therefore,  be  ai^wered  in  the  nega- 
tive. ^ 

Bayley^  J, — I  am  of  the  same  opinion. 
Although  I  find  that  in  some  cases  the  power 
has  been  exercised  as  an  inherent  power,  I 
can  find  and  am  shown  nothing  in  the  law 
constituting  the  late  Sudder  Court,  or  in 
the  Code  of  Criminal  Procedure,  to  show 
that  the  Court  has  such  a  power. 

Scion-Karr,  J, — I  am  inclined  to  the 
opinion  that  the  Judges  who  referred  the 
case  to  a  Full  Bench  intended  to  xtitx  the 
question  with  reference  to  the  power  of  a 
Divisional  Bench  of  the  High  Court  on  the 
Civil  Side  to  grant  such  an  order.  I  am 
glad,  however,  that  the  case  has  been  argu- 
ed with  reference  to  the  power  of  the  Court 
both  on  the  Civil  and  Criminal  Sides.  We 
bave  carefully  looked  over  all  the  cases, 
and  heard  all  the  arguments  on  both  sides: 
and  I  agree  with  the  Chief  Justice  that 
we  have  not,  by  an^  law,  the  power,  either 
on  the  Civil  or  Criminal  Side,  to  pass  an 
order  suspending  the  proceedings  of  the 
Magistrate,  till  the  civil  appeal  be  decreed ; 
and  that  we  have  no  inherent  power  to  sup- 
ply any  defect  in  the  bw  by  laying  down 
new  rules  on  the  subject. 

Shumbhoonath  Pundit^  y, — I  concur  in 
the  judgment  delivered  by  the  Chief 
Justice. 

Macpherson^  J. — I  agree  entirely  in  what 
has  fallen  from  the  Chief  Justice.  I  may 
add  tkat,  considering  the  Legislature  has 
thought  fit  to  empower  Courts,  in  their 
discretion,  to  direct  the  criminal  prosecu- 
tion of  persons  who  commit  certain  offences 
in  the  course  of  proceedings  before  those 
Courts,  it  would,  as  it  seems  to  me,  almost 
amount  to  an  absurdity  if  a  prosecution  so 
ordered  to  be  had  were  to  be  suspended, 
merely  because  an  appeal  is  pending  from 
the  decree  made  in  the  suit  in  the  course  of 
which  the  act  or  omission  which  is  the  sub- 
ject of  the  prosecution  was  committed. 

VoLV. 


The  13th  February  1866. 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,  Chief 
Justice,  and  the  Hoh'ble  H.  V.  Bayley, 
W.  S.  Seton-Karr,  Shumbhoonath  Pundit, 
and  A.  G.  Macpherson,  Judges, 

Jnrisdictiott^Hig^h  Court  (Power  of— 16  Inter- 
fere with  order  of  Lower  Court  aMtag  aside 
tale  in  execution  of  Decree). 

Miscellaneous  Case. 

Appeal   from    an     order  passed     by    Mr* 

'    H.  R,  Maddocksy  Judge  of  Bhaugulpore, 

dated  the  jist  July  iS6^,   affirming  an 

order  of  the  Sudder  Ameen  of  that  District^ 

dated  the  26th  June  186$, 

Mr.  J.  DaCosta,  Petitioner^ 

versus 
Mrs.  M.  M.  Hall,  Opposite  Party. 
Mr,  G.  C,  Paul  for  Petitioner. 
Mr,  R.  E,  Twidale  for  Opposite  Party. 

The  Higfh  Court  cannot  interfere  with  the  order  6f  a 
Lower  Court  setting  aside  a  sale  of  moveable  property 
in  execution  of  a  decree,  even  though  the  Lower  Court 
has  thereby  acted  wholly  without  jurisdictioQj  and  done 
injury  to  a  bond  fide  purchaser. 

This  case  was  referred  to  a  Full  Bench 
by  Justices  Loch  and  Glover,  with  the 
following  order  : — 

Referring  Order, — In  execution  of  a  decree 
held  by  one  Cohen,  the  moveable  property  of 
the  judgment-debtor,  Mrs.  M.  M.  Hall,  was 
sold.  Among  the  property  were  certain 
Simla  Bank  shares,  which  were  purchased  by 
the  petitioner,  who  paid  the  purchase-money, 
and  completed  the  sale.  The  judgment- 
debtor,  Mrs.  Hall,  objected  to  the  sale  on  cer- 
tain grounds,  and,  among  others,  objected  to 
the  inadequacy  of  the  price,  stating  that  an 
offer  to  purchase  these  shares  had  been  made 
by  the  Secretary  of  the  Simla  Bank  for 
Rupees  2,187-8,  and  that  they  should  not 
have  been  sold,  under  such  circumstances,  for 
625  rupees.  The  Sudder  Ameen  on  this 
ground  reversed  the  sale.  The  purchaser 
appealed  to  the  Judge,  who  rejected  the  pe- 
tition on  the  ground  that  an  appeal  did  not 
lie  to  him ;  and  the  purchaser  has  nbw  appli- 
ed for  redress  to  this  Court,  urging  that  the 
Sudder  Ameen  has  acted  wholty  without 
jurisdiction. 

It  appears'  that  a  letter^was  received  from 
the  Secretary  to  the  Simla  Bank,  making 
an  offer  of  2,187  rupees  for  the  Bank  shares; 
but  at  the  time  of  sale  there  wa$  no  one  pre- 
sent to  represent  or  to  bid  on  behalf  of  the 
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Bank,  and  the  shares  were  knocked  down  to 
the  highest  bidder,  who  completed  his  pur- 
chase according  to  law.  Now,  as  this  was  a 
sale  of  moveable  property,  the  Sudder  Ameen 
had  no  authority  under  Section  252  to  en- 
quire into  any  objections  raised  to  the  sale 
by  the  judgment-debtor.  If  there  had  been 
any  irregularities  in  the  sale-proceedings, 
Ae  remedy  was  an  action  for  damages. 
Had  there  been  fraud,  such  fraud  might  have 
constituted  a  cause  of  action  to  set  aside  the 
sale  by  separate  suit,  but  did  not,  in  our 
opinion,  give  the  Sudder  Ameen  any  juris- 
diction to  interfere  summarily  with  the  sale. 
In  refusing  to  receive  the  appeal,  the  Judge, 
we  think,  acted  legally :  for  there  is  no  appeal 
provided  for  in  such  cases  by  the  law.  Had 
he  interfered,  the  case  could  have  been 
brought  under  the  provisions  of  Section  35 
of  Act  XXIII.  of  1 86 1,  and  this  Court  would 
then  have  been  able  to  right  the  petitioner. 
As  it  is,  we  find  that  the  Sudder  Ameen  has 
acted  wholly  without  jurisdiction,  and  has 
done  injury  to  a  bond  fide  purchaser ;  and  that, 
under  the  law  as  jt  now  stands,  there  is  ap- 
parently no  power  in  this  Court  to  put  mat- 
ters right. 

This  has  not  been  the  first  time  that  cases 
of  this  kind  have  come  before  the  Court  in 
the  Miscellaneous  Department;  and  the  course 
followed  by  the  Court  has  been  to  point 
out  in  distinct  terms  the  illegality  of  the 
order  complained  of,  and  to  recommend 
the  complainant  to  apply  for  a  review  of 
judgment,  filing  with  the  petition  a  copy  of 
the  Court's  opinion;  and  this  appears  to 
be  the  course  followfed  by  the  High  Court 
of  Madras  (24th  April  1861). 

This,  however,  is  but  a  lame  expedient; 
for  the  Lower  Court  is  not  bound  to  act 
upon  the  opinion  of  the  High  Court,  and 
it  may  happen  that  the  Judge  of  the  Lower 
Court  may,  from  sheer  obstinao^,  refuse  to 
admit  a  review,  and  the  complainant  is  then 
without  a  remedy.  This  appears  to  be  a 
state  of  things  which  should  not  be  allowed 
to  continue;  but  it  can  be  rectified  only  by 
the  Legislature,  unless  this  Court,  in  the 
opinion  of  the  majority  of  the  Judges,  has 
power  under  its  Charter  to  interfere  in  such 
cases,  ft  not,  we  think  a  remedy  should 
be  provided  by  Statute,  and  that  the  same 
power  which  is  given  to  the  Court  in  its 
criminal  jurisdiction  to  send  for  cases  and 
rectify  errors  of  ktw  committed  by  subor- 
dinate authorities  should  be  extended  to 
civil  proceedings  which,  upon  their  face, 
show  that  the  order  is  illegal.  We  sub- 
mit the  case  for  the  consideration    of    a 


Full  Bench,  in  order  that  some  authoritative 
rule  on  the  subject  may  be  laid  down. 

The  judgment  of  the  Full  Bench  was  de- 
livered by  Peacock,  CJ.,  as  follows  : — 

It  is  clear  that  we  cannot,,  under  the 
general  powers  vested  in  the  Court  by  Uic 
Letters  Patent,  interfere  by  way  of  motion, 
and  do  indirectly  that  which  we  cannot  do 
directly  by  way  of  appeal.  Nor  can  wc 
interfere  in  this  case  as  a  Court  of  Revisioa 
under  Section  35  of  Act  XXIII.  of  1861  ;  or 
as  a  Court  of  Appeal  under  Section  1 2  of 
that  Act.  The  Judge  was  rig^t  in  holding 
that  he  had  no  power  to  interfere  with  the 
order  of  the  Sudeer  Ameen  setting  aside  the 
sale  under  the  execution. 

By  Section  364  of  Act  VIII.  of  1859  it  was 
enacted  that  no  appeal  should  lie  from  any 
order  passed  after  decree,  and  relating  to  the 
execution  thereof,  except  as  thereinbefore 
expressly  provided.  There  was  no  express 
provision  in  the  Act  which  would  enable  the 
Court  to  deal  with  a  case  like  the  present. 
Act  XXIII.  of  1 86 1  did  not  repeal  Section 
364,  but  by  Section  11  enacted  that  any 
questions  arising  between  the  parties  to  the 
suit  in  which  the  decree  was  passed,  and 
relating  to  the  execution  of  the  decree, 
should  be  determined  by  order  of  the  Coint 
executing  the  decree,  and  not  by  separate 
suit,  and  that  the  order  passed  by  the  Coart 
should  be  open  to  appeal. 

This  is  a  question  not  arising  between  the 
parties  to  the  suit,  but  between  the  debtor 
and  a  third  party  who  claims  as  purchaser 
under  an  execution.    It  occurred  to  me  at 
first  that  Section  12  of  Act  XXIII.  of  1861 
provided  for  this  case.     But  when  I  consi- 
dered the  words  ''  provided  the  application 
"  be  preferred  within  ninety  days  from   the 
''  date  of  the  passing  of  this  Act,"  it  appeared 
clear  that  the  intention  of  Section   11   was 
to  provide  only  for  cases  in  which  orders  had 
been  made  before  the  passing  of  the  Act. 

That  Section  says:  "An  appeal  from  an 
"  order  passed  in  execution  of  a  decreewhich 
'^  shall  have  been  rejected  as  inadrms^ble 
"  under  Section  364  of  Act  VIII.  of  1859,  or 
"  which  would  have  been  inadmissible  before 
"  the  passing  of  this  Act,  but  which  is  rendered 
"  admissible  by  this  Act,  may  be  admitted  <m 
"  an  application  in  writing  to  the  Court  whi^ 
"  rejected  the  appeal,  or  by  which  the  appeal, 
"had  it  been  admissible  before  the  passing 
"  of  this  Act,  would  have  been  cognizabl^ 
"  provided  the  amplication  be  preferred  with- 
"  in  ninety  days  from  the  date  of  the  passing 
"  of  this  Act." 
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By  Section  364  of  Act  VIII.  of  1859  *' 
was  expressly  enacted  that  an  appeal  should 
not  lie  from  an  order  relating  to  the  execu- 
tion of  a  decree.  Section  1 1  of  Act  XXIII. 
of  1 86 1  applied  only  to  future  cases.  The 
words  are  '^  shall  be  determined  by  order 
of  the  Court  executing  the  decree/'  and 
"the  order  passed  by  the  Court  shall  be 
open  to  appeal."  And  Section  11  applied 
only  to  questions  between  the  parties  to  the 
suit« 

It  appears  to  us  that  Section  12  does  not 
apply  to  any  order  made  after  the  passing  of 
Act  XXIII.  of  1861 ;  and  that  the  words 
'  which  would  have  been  inadmissible  before 
the  passing  of  this  Act,  but  which  is  rendered 
admissible  by  this  A6t,  may  be  admitted/  &c., 
apply  to  cases  of  orders  made  before  the 
passing  of  Ad  XXIII.  of  186 1.  If  the  ob- 
ject of  that  Section  had  been  to  give  an 
appeal  in  cases  of  orders  made  subsequently, 
the  words  "  provided  the  application  be  pre- 
ferred within  ninety  days  from  the  date  of  the 
passing  of  this  Act "  would  not  have  been 
used. 

We  have  carefully  gone  through  the  Char- 
ter, and  there  is  nothing  in  it  which  induces 
the  Court  to  think  that  it  has  any  power 
to  give  relief  to  the  parties.  The  Court 
cannot  make  any  rules  providing  for  cases 
like  the  present,  for,  if  the  parties  are  pre- 
cluded from  appealing'  by  Section  364  of  Ad 
VIII.  of  1859  which  has  not  been  repealed, 
an  order  giving  a  right  to  apply  by  motion 
woald  be  contrary  to  the  provisions  of  the 
Ad. 

We  cannot  consider  in  this  place  whether 
a  remedy  ought  to  be  provided  by  the  Legis- 
lature. Sitting  judicially,  we  cannot  recom- 
mend the  Governor-General  in  Coimcil  to 
amend  the  law. 


The  20th  JFebruary  1866. 

•  Present : 

The  Hon'ble  H.  V.  Baylcy  and  Shumbhoo- 
nath  Pundit,  Judges, 

Special  Appeal  (from  order  refusinr  to  revive 
Appeal  struck  off  for  defauU). 

Case  No.  529  of  1865. 

Miscellaneous  Appeal  frow^  an  order  passed 
by  the  Judge  of  Behar^  dated  tie  31st 
May  186^. 


Shaikh  Golam  Mahomed  Akbur  and 
others,  Appellants^ 

versus 

Koonj  Beharee  Lai  and  others,  Respondents. 

Baboo  Romanath  Bose  for  Appellants. 

Mr.  R.  K  Twiddle  for  Respondents. 

A  special  appeal  lies  from  an  order  refusings  to  re- 
vive, under  Section  347,  Act  VIII.  of  1859,  ^ui  appeal 
struck  off  for  default. 

This  is  an  appeal  against  the  order  of  the 
Lower  Appellate  Court,  rejecting  to  revive^ 
under  Section  347  of  A6t  VIII.  of  1859, 
an  appeal  struck  off  for  default. 

Respondent  objects  that  there  is  no  appeal 
to  this  Court  against  such  an  order.  The 
matter  has  already  been  settled  by  the  deci- 
sion of  the  High  Court,  dated  13th  Feb- 
ruary   1865     (Vol.  IL,    Weekly    Reporter, 

p.  23). 

As  to  the  appeal  of  the  special  appellant, 
we  find  that,  on  the  day  appointed  for  hear- 
ing the  appeal,  one  of  the  two  appellants  was 
present  in  person,  and,  instead  of  asking  to 
carry  on  the  trial  of  the  appeal  as  ordered 
by  the  High  Court  for  himself  as  well  as 
for  his  brother  absent,  he  simply  asked 
for  a  week's  time  to  file  a  vakalut- 
namah. 

The  Judge  below  refused  the  prayer,  and, 
as  the  only  appellant  present  before  him 
did  not  ask  the  case  to  be  tried,  and  was 
not  in  fact  ready  with  his  proofs  to  prove 
what  he  and  his  brother  were  ordered  to 
prove  by  the  High  Court,  dismissed  the  ap- 
peal on  deSaalt. 

The  revival  of  the  appeal  was  asked 
only  on  the  ground  of  the  Judge  having 
refused  time  for  the  filing  of  a  vakalut- 
namah  ;  and  as  the  presence  of  one  of  the 
appellants  showed  thai  the  appellants  had 
due  notice  of  the  day  fixed  for  the  trial  of 
the  appeal,  and  the  alleged  sickness  of  the 
other  appellant  absent  was  no  ground  for 
not  filing  a  vakalutnamah,  if  not  on  behalf 
of  both  the  appellants,  at  least  on  behalf  of  the 
appellant  present,  and  as  the  day  for  trial  had 
been  fixed  long  after  notice,  the  Lower  Ap- 
pellate Court  refused  to  revive  the  appeal. 

Agreeing  with  that  Court,  ^e  reject  the 
application  with  costs. 


t8 


Mttcellaneous 


TBE  WIBKLY  IBFOKTBK. 


Appioh. 


[VdLV. 


The  2i9t  Fdiruary  1866. 

Present : 

The  Hqn'ble  H.  V.  Bayley  a»d  ShumbhocH 
n^th  Pundit,  Judges. 

Claiaa  to  attached  property— Prpce^uf^  iinder 
Section  246,  Act  VIII.  of  x859-AppeaL 

Case  No.  687  of  1865. 

jUiscflfanfaus  Appeal  from  an  order  passed 
dy  Bab(^  Nurattun  Mullicky  Principal 
Sudder  Ameen  of  Bhaugulpore,  dated  the 
^rd  August  186$, 

Beebee  Saheb  Jehan  and  othera  (Decree- 
holders)^  Appellants^ 

versus 

Syud  Shah  Asudoollah  alias  Abdoollah  and 
others  (Judgment-debtors),  Respondents, 

Mr.  i?.  E.  Twidale  for  Appellants. 

Baboo  Mohendro  Lai  Shome  for 
Respondents. 

Before  a  claim  can  be  investigated  under  Section 
246,  AA  VIII.  of  1859,  it  is  necessary  to  ascertain 
vlietber  tKe  proprietary'  tjitle  claimed  by  the  intervenor 
l^rpae  through  a  right  originating  before  or  after  the 
attachment  made  by  the  decree-holder. 

No  appieal  lies  from  an  order  passed  at  the  instance 
of  a  third  party  for  excluding  a  particular  property  from 
sale  in  execution  of  a  decree. 

Thkre  can  be  no  doubt  thaf  the  claim 
9{  the  objector  in  this  case  was  wrongly 
tried,  if  tried  at  all,  under  Section  246 
of  Act  VIII.  of  1859,  without  first  deter- 
paining  the  f^ct  whether  the  proprietaiY 
titl^  claicji^d  by  the  intervenor  arose  thifougn 
4  '  rJLgiit  originating  before  or  after  the 
^tjtacl^menjt.  n^tade  by  the  appellant,  decree- 
boldfsr. 

The  appellant  charges  cottusion  between 
fan  debtor  and  the  olher  decree-bolder,  in 
ezecuticn  o§  whose  decree  the  property 
at^hftd  by  the  appellant  was  aold  auid  pur* 
chased  Ipy  the  intervenor. 

As»  however,  s^g^inst  an  order  p93sed  at 
the  instance  of  a  third  p^y  for  exuding 


a  property  from  sale,  there  cannot  be  my 
appeal  to  this  Court,  as  the  said  order  is 
liable  to  be  set  aside  by  a  regular  suit,  and 
as  the  provisions  of  Section  1 1  of  Ad  XXIII. 
of  186 1  appear  to  allow  appeals  only  in  all 
matters  for  which  generally  no  new  adioa 
can  be  brought,  we  are  compelled  to  reject 
the  present  application  with  costs. 


The  27th  February  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Uterest  (not  pnmcM  for  in  decree). 

Case  Na  789  <tf  1865. 

AtiueUaniQUs  Appeal  from  an  order  passd 
by  the  Judge  of  Dacca,  dated  the  28ik 
4Hgust  ^86 Si^  affirming  an  order  passed  fy 
ii<  Sudder  Ameen  of  that  District,  dated 
the  i8th  May  186^. 

NiU^mbor  Sein  and  others  (Decree-holders)b 

Appellants, 

versus 

Pitambujr  Sei^and  others  (J  udgmeni-debtora), 

Respondents, 

Mr,  C,  Gregory  for  Appellants. 

Baboos  Chundtr  Madhuh  Gkose  and  Sret- 
nath  Banerjee  for  Respondents. 

The  Court  in  execution  cannot  order  payment  oi 
interest  on  the  principal  decreed,  when  the  deciee  is 
silent  as  to  such  interest. 

When  the  decree  does  not  provide  for 
payment  of  interest  upon  the  principal 
decreed,  no  Court  ordinarily  can  add  an  order 
for  payment  of  it  in  course  of  execution. 

We  see  no  reason  to  interfere  against  the 
order  of  the  Lower  Appellate  Court  refosisf 
to  allow  any  MUtesest  to  the  deccee-holder, 
special  appellant,  on  the  ground  of  the 
debtors  haying  foi  a  long  time  refused  lo 
pay.  Section  11  of  Ad  XXIII.  of  1861, 
which  is  cited  by  appellant,  has  no  bearing  on 
the  ca^. 

The  special  appeal  is  rejected  with 
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The  28th  Febraary  1866. 

Present  : 

The  Hon'ble  H.  V.  Bay  ley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Execution  of  decree  for  possession  of  Wife- 
Claim  of  Objector. 

Caft  No,  69a  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Chittagong,  dated  the  21st 
August  186^,  reversing  an  order  passed 
by  the  Moonsiff  of  that  District ^  dated  the 
aist  November  1S64, 

Akbur  Ali  (Objector),  Appellant, 

versus 

Hoseein  Ali  and  others  (Decree*holdersX 

Respondents, 

Baboo  Kishen  Succa  Mookerjee  for 
Appellant. 

Baboo  Motee  Lai  Mookerjee  for 
Respondents. 

Tke  or^iNury  pro¥isions>f  law  relatiii^  to  execution 
4»«ol  mly  ^  A  decree  foe  pcpsesoioo,  of  a  vife  is 
l^iich  the  qlainx  of  thp  objector  was  not  tried  as^ 
suit  between  him  and  the  decree-holder ;  nor  was  it  a 
case  in  which  the  process  of  attachment  and  sale 
could  be  enforced. 

In  tbis  case,  both  parties  before  us  admit 
that  a  decree  was  given  to  the  special  re- 
qx>ndent  for  possession  of  his  wife. 

The  decree^holder  prayed  Tor  such  posses* 
sion  In  execution,  and  applied  for  execuliiGHDL 


on  various  occasions  between  1858  and  the 
present  time.  The  present  special  appellant, 
appearing  as  objector,  urged  (as  the  wife  has 
urged  in  the  original  suit)  that  the  wife  had 
been  divorced  by  her  husband,  and  after  that 
divorce  was  legally  married  to  him  (special 
appellant  here)  under  Mahomedan  Law. 

In  execution,  the  plea  of  divorce  was  at 
first  apparently  admitted.  But  the  Judge  on 
appeal  held  that  there  had  been  no  divorce^ 

and  decreed  the  appeal,  and  consequently 
execution  of  the  decree  for  possession  of  the 
wife.  The  JudgQ  also  remarked  that,  if  the 
special  respondent  had  divorced  his  wife,  he 
would  have  adjusted  his  dScree  through  the 
Court  under  Section  206. 

The  objector  (the  alleged  second  husband 
and  special  appellant  here)  urges — 

I.  That  the  Judge  had  no  jurisdiction  to 
receive  an  appeal, 

II.  That  his  view  of  Section  206  of  Act 
VIII.  of  1859  *s  wrong. 

We  do  not  think  it  necessi^  to  entelUin 
this  appeal.  The  main  Sections  of  the  law 
referring  to  execution  are  229,  230,  231,  246, 
and  247.  Before  Sections  229,  230,  and 
231  can  apply  (if  they  can  at  all),  the  objector 
ought  to  have  been  made  a  party,  and  the  case 
tried  as  if  it  were  a  suit^  This  was  not  done. 
Then  Sections  246  and  247  contemplate  at- 
tachment and  sale  of  the  property.  These  are 
not  processes  that  can  be  enforced  here.  We 
think,  then,  that  the  special  appellant  cannot 

QOfie.  be&ve  us.  claimiag  the  appUattiMi  of 
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these,  the  ordinary  provisions  of  the  law  :  for 
they  do  not  apply  to  such  a  case  as  this.  As 
to  the  Judge  having  misconstrued  Section 
ao6,  we  may  add  that  it  is  immaterial.  The 
Judge's  remark  is  merely  inferential,  and,  if 
incorrect,  does  not  affect  the  case :  for,  in- 
dependent of  that  inference,  he  finds  as  a 
fact  that  there  was  no  divorce  of  the  wife  by 
special  respondent. 

Thus,  as  we  see  no  proper  ground  to  inter- 
fere, we  dismiss  this  appeal  with  costs. 


The  14th  March  1866. 
Present: 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

Estoppel— Execution  of  decree  (after  petition 
of  satisfaction) — Intention  of  parties. 

Case  No.  806  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  ^Judge  of  Dacca,  dated  the  21st 
August  186$. 

Dwarkanath  Surma  Mojoomdar  (Decree- 
holder),  Appellant^ 

versus 

Unnoda  Soonduree  (Judgment-debtor), 

Respondents 

Baboo  Sreenath  Bass  for  Appellant. 

£aboo  Kishen  Dyal  Roy  for  Respondent. 

Where  a  creditor  files  a  petition  of  satisfaction  on  the 
condition  tha^the  judgment-debtor  would  withdraw  a 
special  appeal  then  pendingr,  the  intentbn  of  the  par- 


ties must  be  looked  to.  If  the  spcdal  appeal,  insteadoi 
being  withdrawn,  is  carried  to  a  bearingy  and  is  &- 
missed,  the  creditor  is  not  estopped  from  sntDf  out 
execution. 

This  is  an  appeal  by  a  decree-holder  from 
the  decision  of  the  Judge  of  Dacca,  dated  aist 
August  1865,  not  allowing  the  decree-bolder 
execution  after  a  petition  of  satisfaction. 

On  the  other  hand,  the  creditor  seeks  to 
execute  his  decree  on  the  ground  that  be 
(the  creditor)  filed  a  petition  of  satisfaction 
on  the  condition  recorded  in  that  petition 
that  the  judgment-debtor  would  withdraw  a 
certain  special  appeal  then  pending.  A 
decision  of  Mr.  Justice  Loch  and  Mr. 
Justice  Seton-Karr  of  17th  December  1864  is 
cited  by  the  appellant  in  support  of  his  piei. 

Now,  we  fully  agree  with  those  Judges 
that  the  point  to  be  looked  to  is  the  imtenHem 
of  the  parties.  Applying  this  test,  we 
think  that  the  creditor  here  would  not  have 
filed  his  petition  of  satisfaction  had  be  not 
been  assured  that  the  special  appeal  of  the 
debtor  would  be  entirely  withdrawn  and  no 
steps  whatever  taken  in  regard  to  it.  Now, 
was  this  done?  It  was  not.  The  ^>ectal 
appeal  went  to  a  hearing,  and  was  dismissed* 
It  is  true  that  the  only  point  taken  wis 
limitation,  and  that  was  not  pressed.  Never- 
theless, we  look  upon  the  intention  of  tbe 
parties  to  have  been  that  the  special  appeal 
should  have  been  withdrawn  from  hearinf 
even. 

In  this  view,  we  reverse  the  order  of  die 

Court  below,  and  we  accordingly  decree  this 

appeal  with  costs. 
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The  20th  March  1866. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and  Shum- 
bhoonath  Pundit,  Judges. 

Limitation— Admission  of  Judgment-debtor. 

Case  No.  8170!  1865. 

Miscellaneous  Appeal  from  an  order  passed  by 
the  Judge  ofi  Backergunge,  dated  the  gth 
September  i86s,  affirming  an  order  passed 
by  the  Moonsiff  of  that  District,  dated  the 
24th  June  iS6s. 

Prosunno  Coomar  Roy  Chowdhry  (Decree- 
holder),  Appellant, 

versus 

Kashee  Kant  Bhuttacharjee  (Judgment- 
debtor),  Respondent. 

Baboos  Anund  Chunder  Ghosal  and  Greeja 
Sunkur  Mojoomdar  for  Appellant. 

Baboo  Romesh  Chunder  Mitter  for  Re- 
spondent. 

A  jadgment-debtor's  admission  of  liability  gives  the 
decree-bolder  a  fresh  starting  point  for  computing  limi- 
tation. 

We  are  of  opinion  that,  when,  after  the 
petition  for  execution  was  revived,  and  the 
debtor's  property  attached  for  sale,  the  debt- 
or, on  being  arrested  in  execution  of  the 
decree  and  brought  to  Court,  filed  a  petition 
admitting  his  liability,  and  asking  to  be 
released  on  the  ground  of  the  debts  being 
realizable  from  the  sale  of  his  property 
already  attached,  he  has,  according;  to  the 
ruling  in  the  case    noted  in  the  margin,* 

«  ,. ,         „    „,   1,      debarred  himself  from 

•Volume    v..  Weekly        ,      ..        .^„  l^    j:j 

Reporter,  page  12,  36th    pleading,  as  he  did, 
January  1866.  on  the  day  of  sale, 

^t  the    petition    for  revival    of  execution 
was  filed  three  years  after  the  last  effectual 
step  taken  to  keep  the  decree  alive. 
Such  an  admission  by  the  debtor,  and 
l*ch  a  condon^ment  by  him  of  the  laches 
■;  rf'thc  decree-holder,  if  there*was  any  on  the 
'  part  of  the  latter,  prevent  the  question  of 
mniution  being  taken  up  in  the  case. 


The  Section  of  the  law  which  applies 
limitation  to  revival  of  execution  of  decrees 
cannot  override  clear  admissions  of  liability 
made  by  the  debtor. 

We,  accordingly,  reverse  the  order  of  the 
Lower  Couit,  and  remand  the  case. 


The  20lh  March  1866. 


Present : 


The  Hon'ble  W.  S.  Seton-Karr  and  Shum- 
bhoonath  Pundit,  Judges. 

Mortgage— Extension  of  time  to  Mortgagor 
under  Section  8,  Regulation  XVII.,  z8o6. 

Case  No.  765  of  1865. 

Miscellaneous  Appeal  front  an  order  passed 
by  the  Judge  of  Tipperahy  dated  the  13th 
September  iS6^, 

Mahomed  Gazee  Chowdry,  Appellant, 

versus 

Abool  Mahomed  Ameeroodeen,  Respondent, 

Baboo  Bama  Churn  Banerjee  for  Appel- 
lant. 

Baboo  Sreenath  Banerjee  for  Respondent. 

A  Judge  has%o  discretion  to  extend  the  time  allowed 
to  a  mortgagor  under  Section  8,  Regulation  XVII.,  1806. 

Wk  concur  with  the  appellant,  and  think 
that  the  Judge  had  no  discretion  to  extend 
the  time  allowed  to  the  mortgagor  under 
Section  8,  Regulation  XVII.  of  1806. 

We  must  treat  what  the  Judge  has  done> 
in  allowing  a  further  period  of  4  nionths 
to  the  mortgagor,  petitioner  before  him,  as 
an  absolute  nullity,  being  done  without  law. 
We  accordingly  set  aside  his  proceedings 
as  of  none  effect.    Costs  to  appefiant 
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The  2istMarch  1866. 
Preseni  : 

The  Hon'ble  W.  S.  Seton-Karr  and  Shum- 

bhoonath  Pundit,  Judges, 

No  Set-off  (for  snm  not  ascertained). 

Case  Na.  'jy'j  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 

by  the  Principal  Sudder  Ameen  of  Mymen- 

sing,  dated  the  6th  September  186^. 

Huro  Soonduree  Dossee,  Appellant, 

versus 
Buhgshee  Mohun  Doss,  Respondent. 
Baboo  Sreenath  Doss  for  Appellant. 

Baboo  Onookool  Chunder  Mookerjee  for 

Respondent. 

.  No  decree  by  way  of  set-off  can  be  awarded  to  a  de- 
fendant for  a  sum  to  be  ascertained  in  a^  suit  for  ac- 
counts when  the  result  shows  that  nothing  is  due  to  the 
plaintiff. 

HuRO  SooNDURBE,  the  petitioner  before  us, 
is  the  wife  of  Nudea  Kishore,  who  was 
sued  in  Dacca  io  two  cases  by  his  partners 
tn  trade,  Bungshee  Mohun  and  Goopee 
Mohiui.  Nudea  Kishore  himself  had  soed 
these  two  partners  for  a  settlement  of  ac- 
counts. 

The  case  of  the  husband  of  the  petitioner 
was  dismissed,  and  the  suits  of  his  part- 
ners decreed  against  him  by  the  Lower 
Court. 

The  husband  of  the  petitioner  had  a 
decr«e  of  a  Court  of  Mymensing  against 
a  third  party,  and  the  petitioner  appeared 
in.  the  case  before  the  Principal  Sudder 
Ameen  of  the  latter  district,  claiming  to  have 
obtained  an  assignment  of  the  decree  in 
her  favor,  and  asking  to  be  made  the  decree- 
holder  in  the  case. 

On  the  intervention  of  the  ^wo  partners 
of  the  husband  of  the  petitioner,  the  Prin- 
cipal Sudder  Ameen  of  Mymensing  al- 
lowed the  petitioner  to  become  the  substi- 
tute of  her  husband  as  decree-holder,  al- 
lowed her  to  take  proceedings  in  execution, 
but  ordered  that  the  money  so  realized 
should  not  be  taken  away  by  the  peti- 
tioner, but  should  remain  under  attachment, 
pending  the  cases  instituted  by  the  said 
partners  of  Nudea  Kishore. 

This  decree  originally  was  one  in  favor 
of  all  the  three  partners,  but  the  other 
two  had  separately  realized  their  dues, 
and  so  the  remainder  was  a  decree  of 
Nudea  Kighore.  The  debtor  under  the 
decree  lately  paid  a  portion  of  the   debt, 


and  it  remained  in  deposit  in  the  Coon. 
Meanwhile,  on  the  appeal  of  the  husband 
of  the  petitioner  to  tiie  High  Court,  the 
decree  given  to  his  partners  in  the  two 
cases  brought  by  them  was  reversed,  their 
claims  were  dismissed,  and  the  case  of 
Nudea  Kishore  was  remanded  to  the  Court 
below.  It  was  remarked  ia  the  decision 
of  the  High  Court  that  the  partnen  cf 
the  husband  of  the  petitioner  might  ask 
to  obtain  in  that  suit  a  credit  for  the  money 
clain>ed  by  them  by  those  two  separate  suits 
dismissed. 

After  remand,  the  husband  of  the  peti- 
tioner has  obtained  a  decree,  and  it  is  ad- 
mitted diat  no  appeal  has  yet  been  pre- 
ferred against  that  decree  to  the  High 
Court,  but  the  time  for  urging  such  an  appeal 
has  not  yet  passed. 

Whether  an  appeal  may  be  preferred  or 
may  not  be  preferred  hereafter,  it  is  cer- 
tain that,  after  the  dismissal  of  the  two  cases 
instituted  by  the  two  partners  of  the  hus- 
band of  the  petitioner,  even  if  the  ultimate 
result  of  the  case  brought  by  him  is  to  be  a 
dismissal  of  his  claim,  on  the  ground  that  the 
settlement  of  accounts  shows  that  he  is  in- 
debted to  his  partners,  they  are  not  to  a 
position  to  say  that,  under  any  law^  they 
can  rn  any  proceedings  in  that  case  obtain 
a  decree  for  any  sum  of  money  so  found  doe 
to  them. 

They  must  bring  an  action  before  a  de- 
cree can  be  given  to  them  for  their  share, 
even  if  anything  be  found  due  to  them,  as 
there  cannot  be  any  decree  by  way  of  a  set-off 
for  a  sum  which  may  possibly  be  found  oat 
by  an  enquiry  in  the  suit  of  ttie  plaintiff. 

After  the  decree  was  given  to  her  hudiand 
on  demand,  the  petitioner  prayed  for  the 
money  in  deposit  to  be  made  over  to  her, 
and  the  Principal  Sudder  Ameen  of  Mjmen- 
sing  refused  to  make  it  over  to  her  on  the 
ground  that  it  was  attached  and  is  in  deposit, 
and  so  could  not  be  made  over. 

It  is  clear  that  the  object  of  the  atudi- 
ment  was  to  detain  the  money,  till  the 
result  in  the  two  cases  instituted  by  her 
husband's  partners  was  known ;  and  tbongb 
the  transfer  to  her  by  her  husband  may 
not  be  a  bond  fide  transaction,  yet,  when 
she  has  already  been  allowed  to  become  the 
substitute  for  her  husband,  and  the  cases  for 
which  the  money  in  deposit  was  kept  under 
attachment  are  no  longer  pending^  we  do  not 
think  fhat  under  any  law  the  said  paitoers 
of  Nudea  Kishore  have  a  right  to  keep  this 
money  any  longer  under  attachment  in  ex- 
pectation of  the  result  of  the  case  against 
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them  showing  a  balance  in  their  favor, 
and  of  the  probability  of  their  suing  here- 
after on  the  ground  of  that  possible  finding 
io  their  favor  of  a  balance  due  by  them 
from  Nudea  Kishore. 

It  is  argued  before  us  that  there  can  be 
no  appeal  in  this  case,  as  the  order  for  de- 
I'  posit  was  obtained  at  the  request  of  persons 
who  were  not  parties  to  the  case.  As,  strictly 
speaking,  there  is  no  appeal  to  us,  we 
do  not  like  to  reverse  the  order  of  the  Lower 
Court,  but  cannot  refrain  from  pointing  out 
to  it  that  the  order  itself  Is  not  based  on  any 
substantial  grounds  or  reasons. 

Probably,  the  Principal  Sudder  Ameen 
will,  on  re-consideration  of  the  matter, 
make  over  the  money  to  the  petition- 
er, if  the  petitioner  should  be  advised  to 
make  a  fresh  application ;  and  if  the  attach- 
ment was  made  at  the  request  of  the  Dacca 
Court,  and  the  Principal  Sudder  Ameen 
of  Mymensing  objects  to  make  over  the 
money  to  the  petitioner  without  any  order 
of  the  Court  that  had  sent  orders  for  an 
attachment  of  this  decree,  the  petitioner 
may  move  the  latter  Court  on  the  subject, 
should  she  be  so  advised. 

A  copy  of  this  order  may  be  sent  to  the 
Principal  Sudder  Ameen  of  Mymensing, 
against  whose  order  the  petitioner  had 
filed  this  petition. 


The  22nd  March  1866. 
Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  Shum- 
bhoonath  Pundit,  Judges, 

Plaint  (Verification  of>-In«l>^ty  of  plaintiff 

to  verify. 

Case  No.  773  of  1865. 

Jdistellaneous  *  Appeal  from  an  order  passed 
by  the    Judge  of  Shahahady  dated   the 
jgfh  August  iS6j, 
Vol.  V. 


Maharajah  Muhessur  Buksh  Singh 
Bahadoor, 

Petitioner. 

Moonshee  Ameer  All  Khan  Bahadoor  and 
Baboo  Mohesh  Chunder  Chowdhry  for 
Petitioner. 

Generally,  plaints  should  be  verified  by  the  plaintiff. 
The  exception  under  Section  38,  Act  VIII.  of  1859,  in 
favor  of  persons  unable  to  verify,  should  be  separately 
pleaded  and  considered  in  each  case. 

A  COMPLAINT  was  laid  before  the  Judge 
by  a  defendant  sued  by  the  petitioner,  that, 
in  the  case  brought  against  the  said  defend- 
ant in  a  Subordinate  Court,  the  petitioner 
had,  along  with  other  rents  due,  also  sued 
for  a  lust  which  had  been  realized.  The 
Judge  called  for  a  report  from  the  Court 
before  which  the  case  was  instituted,  and 
on  being  informed  in  return  that  this  was 
a  mistake,  and  that  it  had  been  correcied 
by  the  petitioner,  the  Judge  remarked 
that  this  irregularity  in  the  seristah  of 
the  petitioner  had  given  him  much  dis- 
satisfaction, that  the  case  and  other  pro- 
ceedings that  had  come  before  the  Judge 
satisfied  him  that  the  petitioner  does  not 
verify  his  own  plaints,  but  that  he  has  got 
a  set  of  mookhtears  to  verify  them  for  him. 
The  Judge  accordingly  ordered  that  a  copy 
of  this  proceeding  be  sent  to  the  petitioner 
as  well  as  to  all  the  Courts  subordinate  to 
the  Judge,  intimating  that  these  Courts 
should  always  require  all  parties  to  verify 
their  pleadings  themselves,  except  under 
certain  circumstances  detailed  in  Section 
28  of  Act  VIII.  of  1859,  and  as  laid  down 
in  the  decision  of  this  (High)  Court,  dated 
5th  November  1862.  * 


H 


Mtsciltahiout 


THB  WIBKLT  RXPORTBK. 


Appeals^ 


[VoLV. 


The  petitioner  produces  before  us  a  copy 
of  an  order  of  the  Principal  Sudder  Ameen 
of  the  district,  dated  4th  December  1861, 
upon  an  application  of  a  mookhiear  on 
behalf  of  the  petitioner  (not  filed  In  any 
particular  case),  directing  that,  as  the  peti- 
tioner pleads  that,  for  want  of  capacity  to 
write  in  full,  he  cannot  ^verify  his  plaints, 
the  mookhiear  who  holds  a  power  to  verify 
for  him  may  be  allowed  to  be  considered 
as  authorised  to  verify  on  behalf  of  the 
petitioner. 

This  latter  order,  as  well  as  the  order  of 
the  Judge,  were  apparently  not  passed  in 
any  case  or  appeal  pending  judicially  before 
the  Courts,  and  it  is  highly  desirable  that  such 
a  general  ruling  should  be  avoided  as  much 
as  possible. 

The  petitioner  contends  that  the  order  of 
the  Judge  is  likely  to  deter  all  Courts 
subordinate  to  him  from  receiving  pleadings 
on  bis  behalf,  if  not  verified  personally  by 
the  petitioner,  even  when  under  the  law 
they  may  be  received  without  his  per- 
sonal verification,  and  that  the  order  may 
preclude  the  possibility  of  his  pleading  his 
inability  to  verify  on  the  ground  that  was 
laid  b^ore  the  Principal  Sudder  Ameen 
when  he  passed  the  order  noticed  above. 
He  further  states  that  he  is  also  afraid  that 
he  may  be  compelled  to  verify  where  he  may 
have  no  personal  knowledge,  ifotwithstand- 
ing  the  provision  in  Section  9  of  the 
Circular  Order,  29th  July  1859,  to  the 
efiFect  that  only  those  who  have  personal 
knowledge  should  be  allowed  to  verify. 

The  Principal  Sudder  Ameen  does  not 
state  that  he  was  satisfied  that  the  peti- 
tioner is  incapable  of  writing  the  verification 
or  signing  it,  and,  if  the  petitioner  is 
actually  so  incapable,  the  order  of  the 
Judge  can  never  be  a  bar  to  the  petitioner's 
pleading  that  excuse. 


We  have  no  hesitation  in  declaring  our 
opinion  that  the  Judge  must  not  be  held 
to  have  intended  to  decide  or  prohibit  any 
of  his  subordinate  Courts  from  deciding 
upon  the  propriety  or  otherwise  of  any 
special  grounds  which  the  petitioner  may  have 
occasion  to  plead  in  each  case,  any  general 
ground  of  incapacity  which  the  petitioner 
may  have  to  set  up  regarding  his  inability 
to  verify  any  particular  pleadings. 

The  petitioner  is  at  liberty  to  plead  in 
any  case  of  his,  in  support  of  his  in- 
ability to  verify  a  pleading,  any  good  excuse 
that  he  may  have  to  urge,  such  as  his  io- 
capacity  to  write  or  sign,  or  his  want  of 
personal  knowledge;  and  the  excuse  as  set 
up  by  him  ought,  under  the  law,  to  be  judi- 
cially decided  in  each  instance  by  the  Couit 
before  which  it  may  be  pleaded,  and,  if  the 
petitioner  is  dissatisfied  against  an  order  so 
passed,  he  may,  if  the  law  allows  him, 
resort  to  the  privilege  of  appeal  in  all 
such  cases. 

We  cannot  pass  any  general  orders  for  or 
against  the  petitioner  on  this  application,  as 
we  can  take  judicial  cognizance  only  of  an 
order  passed  in  any  particular  case ;  but  «e 
have  already  expressed  our  opinion  that  the 
Judge's  order  cannot  be  held  binding  in  all 
cases  on  himself  and  on  the  subordinate 
Courts,  nor  can  it  preclude  the  Judicial 
Authorities  from  considering  the  effect  and 
intent  of  Section  28  in  any  or  each  particu- 
lar case.  In  general,  however,  we  agree 
with  the  Judge  in  thinking  that  plaints 
should  be  verified  by  plaintiff,  and  that 
Section  28  should  be  applied  exceptionally 
and  for  the  good  and  sufficient  causes  coo* 
templated  therein.  Such  causes  sfiould  be 
judicially  considered  whenever  pleaded. 

We  do  not  consequently  find  it  proper  to 
pass  any  more  precise  order*  on  the  present 
application  of  Ihe  petitioner.  A  copy  of 
this  decision  will  be  sent  to  the  Judge. 
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The  loth  April  1866. 

Present: 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pandit,  Judges. 

M^ane-profits  (recoTerable  under  a  decree). 
Case  No.  467  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Backergunge,  dated 
the  Tjth  May  186^,  affirming  an  order 
passed  by  the  Principal  Sudder  Ameen 
of  that  District^  dated  the  2^th  June 
1864. 

Kshessuree  Debia  and    others  (Judgment- 
debtors),  Appellants, 

versus 

Mohan  Chander  Bose  and  others  (Decree- 
holders),  Respondents, 

Baboo  Bamachurn  Banerjee  for 
Appellants. 

Baboo  Woomesh  Chunder  Banerjee  for 
Respondents. 

A  decree-holder  may  recover  as  mesne-profits  such 
gttiDS  as  may  have  been  collected  and  appropriated  by 
others  in  wroo'gful  possession,  or  such  sums  as  the  party 
wrongfully  ousted  would  have  collected  had  he  been  in 
possession,  and  which  he  was  prevented  from  collecting^ 
by  having  been  kept  wrongfully  out  of  possession. 

Thb  petitioner  appeals  on  the  groand 
that  he  shoald  not  be  made  to  pay,  as  mesne- 
profits,  more  than  he  has  collected  during 
the  time  of  his  possession  of  the  lands  decreed 
10  his  opponent. 

This  plea  is  opposed  to  a  series  of  decisions 
referring  to  this  question. 

The  ruling  reported  in  pages  122  to  127  in 
Marshall,  Volume  I.,  9th  September  1862, 
passed  by  a  bench  of  three  Judges — Chief 
Justice,  and  Bayley  and  Kemp,  J  J.,  in  the 
ease  No.  31  of  1862 — distinctly  shows  (see 
page  126)  that  a  decred^holder  was  held 
entitled  to  recover  *'  such  sums  as  may  have 
"  been  collected  and  appropriated  by  others 


**  in  wrongful  possession,  or  such  sums  as 
"the  party  wrongfully  ousted  would  have 
"collected  had  he  been  in  possession,  and 
"  which  he  was  prevented  from  collecting  by 
"  having  been  kept  wrongfully  out  of  pos* 
session,  because  one  or  other  of  these 
descriptions  of  profits  are  profits  which 
"have  been  lost  in  the  meantime  to  the 
"party  ousted;  that  is,  during  the  interval 
"  of  his  wrongful  dispossession  by  others." 

This  is  followed  by  Norman  and  Steer, 
JJ.,  in  page  204  of  the  same  Volume. 

We  accordingly  reject  this  appeal  with 
costs. 


(( 


(( 


The  loth  April  1866. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

Extension  of  time  to  file  seonrity  for  stayiiiff  ^^^e- 

cution  for  coats. 

Case  No.  851  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Backergunge,  dated  the 
30th  October  186$. 

Bishessur  Dutt  Chowdhry  (Judgment-debtor), 

Appellant, 

versus 

KaleeKinkur  Roy  and  others(Decree-holder8)» 

Respondents. 

Baboos  Qnoocool  Chunder  Mookerjee  and 
Gopal  Lai  Mitter  for  Appellant 

Baboo  Kalee  Mohun  Doss  for  Respondents.    * 

The  judgment-debtor,  having  been  allowed  by  this 
Court  to  file  security  in  the  Lower  Court,  on  its  le- 
opening  after  the  Dusserah  vacation,  to  postpone  exe* 
cution  for  costs,  did  not  offer  to  file  the  security  until 
a  few  days  after  the  re-opening,  when  he  explained  the 
cause  of  thedelay .  As  the  judgmentdebtor  seemed  really 
desirous  to  carry  out  the  order  of  this  Court,  further 
time  was  allowed  to  him  to  file  security  for  the  purpose 
of  staying  execution. 

In  this  case,  the  petitioners  ^ere  ordered, 
on   the    13th  of   September    1865,   to   file 
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below  security  to  postpone  execution  for 
costs  on  the  re-opening  of  the  Lower  Court 
after  the  vacation.  The  Court  opened  on 
the  23rd  October,  and  on  the  30th  of  the 
same  month  the  petitioners  filed  a  petition 
offering  to  file  security  under  the  order  of 
the  High  Conrt,  stating  that  they  could 
not  file  it  for  two  preceding  days,  the  28th 
and  29th,  as  these  were  holidays,  and  that 
they  could  not  file  it  on  the  23rd  up  to 
the  27th,  because  their  people  could  not, 
from  Calcutta,  reach  the  Lower  Court  in 
time.  The  Lower  Court  rejected  their 
prayer,  on  the  ground  that  no  security  was 
filed  on  the  23rd  of  October.  The  pfecept 
sent  out  distinctly  specified,  in  more  clear 
terms  than  the  order  itself,  that  the  secu- 
rity was  to  be  filed  on  the  23rd  of  October; 
and  it  is  xiow  pleaded  by  the  pleaders  of 
the  petitioners  that  they  had  not  so  under- 
stood the  order  when  it  was  passed. 

It  is  clear  that  the  ord^r,  as  passed,  would 
not  ordinarily  bear  any  other  interpretation, 
as  there  was  no  limit  of  any  day  or  number 
of  days  after  the  vacation  up  to  which  the 
security  was  allowed  to  be  filed  ;  and,  in  their 
petition  filed  before,  the  petitioners  admitted 
that  they  had  failed  to  comply  with  the  order 
of  this  Court  as  passed,  and  wanted  to  ex- 
plain their  delay. 

As,  however,  they  appear  to  have  shewn 
an  earnest  desire  to  carry  out  the  order  of 
this  Court  by  offering,  through  their  petition 
of  the  30th  of  October,  to  file  the  required 
security,  we  think  they  may  be  allowed  to 
stay  execution  on  their  filing  proper  securi- 
ty within  a  week  of  the  arrival  of  this  order 
in  the  Lower  Court,  and  that,  in  case  of  their 
failure  to  do  so,  the  execution  should  be 
allowed  to  the  decree-holders,  after,  however, 
taking  from  them  proper  security,  as  required 
by  Regulation  XVI.  of  1797. 

The  costs  of  this  miscellaneous  appeal 
to  be  borne  entirely  by  the  petitioners. 


The  17th  April  1866. 
Present : 

The  Hon'ble  H.  V.  Baylev  and  Shumbhoo- 
nath  Pundit,  Judges, 

Minor  (Claim  to  represent— under  a  Neeumput* 
tro)--Certificate  under  Act  XL.  of  1858  (unsuc- 
ceMol  Implication  for. 

Case  No.  831  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Midnapore^  dated  the 
ysst  May  186 j. 


Ranee  Shoobhndra,  Appellant, 

versus 

Ranee  Prem  Moyee  and  others.  Respondents. 

Bahoos  Unnoda  Pershad  Banerjee  and  M&Ih 
Lall  Mookerjee  for  Appellant. 

Mr.  R.  T.  Allan  and  Bahoo  Mohendro  Loll 
Shome  for  Respondents. 

An  unsuccessful  application  by  the  grandmother  o(  1 
minor  for  a  certificate  under  Act  XL.  of  1S5S  is  00  bar 
to  her  suing*  under  a  neeumputtro  alleged  to  have  in- 
thorised  her  to  represent  the  minor. 

This  is  a  claim  by  a  party  alleging  herself 
to  be  grandmother,  and  to  have  a  title  under  a 
neeumputtro  to  represent  a  minor  in  a  suit. 
The  Judge  referred  for  his  reasons  to  his 
judgment  on  an  application  for  a  certificate 
under  Act  XL.  of  1858,  and  rejected  the 
claim. 

The  Judge,'  we  observe,  disallowed  the 
application  for  a  certificate  under  Ad  XL 
of  1858,  for  these  reasons — 

ist.  As  the  father  and  grandfather  were 
alive  and  of  sound  mind  and  were  lq(il 
guardians. 

2nd,  As  the  alleged  deed  of.  adoption 
seemed  fraudulent. 

jr^.  As  a  woman  was  not  a  proper 
person  for  such  a  charge  as  that  of  a 
minor. 

The  father  and  grandfather  are  certainly 
the  legal  guardian  if  the  neeumputtro  be 
not  established ;  but,  if  it  be,  this  boy  would 
then  belong  no  longer  to  the  family  of  the 
natural  father  and  grandfather. 

The  party  who  sued  in  this  case  did,  it  is 
true,  fail  to  get  a  certificate  when  told  to 
apply  for  one  after  the  suit  was  instituted; 
but  we  cannot  see  why  the  petitioner  should 
not  sue  out  her  rights  under  the  alleged 
neeumputtro  as  any  ordinary  plaintiff 
could. 

We,  thereford!  reverse  the  order  of  die 
Judge,  and  direct  that  the  suit  of  petitii 
be  allowed  to  proceed. 
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The  17th  April  1865. 

Present : 

TheHon'bleH.V.  Bayley  and  Shumbhoonath 

Pundit,  Judges. 

i^peal  to  Privy  Conncil— Failore  to  give  secu- 
rity— ^Attachment  of  property. 

Case  No.  643  of  1865. 

Miscellaneous  Appeal  from  an  order  pass- 
ed  by  the  Principal  Sudder  Anieen  of 
Behar,  dated  the  2nd  September  iS6^, 

Baboo  Khoroo  Lai  (Decree-holder), 
Appellant, 

versus 

Kant  Lai  (Judgment-debtor), 
Respondent, 

Baboos    Onoocool    Chunder   Mookerjee  and 
Dwarkanath  Mitter  for  Appellant. 

Mr,  R,  T,  Allan,  Moonshee  Ameer  Ali Khan 
Bahadoor,  and  Baboo  Unnoda  Pershad 
Banerjee  for  Respondent. 

In  the  case  of  an  appeal  to  the  Privy  Council,  the 
Conrt  has  no  power,  on  lailureof  both  parties  to  furnish 
tecurity  as  required  by  Se<5tion  4,  Regrulation  XVI.,  1797, 
Id  attach  any  property  held  by  the  appellant  beyond 
that  decreed. 

The  petitioner  before  us  is  the  decree- 
holder  who  had,  as  plaintiff,  recovered  against 
the  defendant,  his  brother,  a  decree  for  half 
of  the  moveable  and  immoveable  property 
belonging  to  their  father.     The  defendant, 
having  appealed  to  Her  Majesty  in  Council, 
applied  to  this  Court  for  an  order  to  stay 
execution  on  his  giving  proper  security,  and 
the  Court,  with  the  consent  of  the  petition- 
er, and  on  his  having  expressed  his  inability 
to  famish  the  required  security  for  canning 
out  the  execution,  stayed  it  with  this  direc- 
tion that  the  defendant  was  to  give,  for  the 
present,  security  to  the  extent  of  two  lacs 
of  rupees,  and  if  he  failed  to  supply  the  same, 
dien  the  property  was  to  be  attached.    The 
defendant   failed    to    furnish    the    required 
security,  and  the  Court  below  attached  the 
property  decreed.     The  petitioner  contends 
that  as  he  may  have  large  sums  of  money  to 
recover  from  the  defendant,  as  mesne-pro- 
fits,  Ac,  he  is  Entitled  to  obtain  an  order  for 
the  attachment  of  also  the  «ther  half  belong- 
ing to  the  defendant,  for  which  the  petitioner 
has  not  obtained  any  decree. 


We  do  not  find  that,  in  case  of  both  the 
parties  failing  to  supply  the  security  as  re- 
quired by  Section  4,  Regulation  XVL  of 
1797,  this  Court  has  any  power  to  attach 
any  other  property  held  by  the  appellant 
beyond  the  moiety  in  dispute.  The  passage 
at  the  end  of  the  Section  quoted  by  the 
petitioner  refers  to  the  security  required 
from  the  appellant  before  his  appeal  to  Eng- 
land can  be  admitted,  and  is  not  meant  to 
give  the  power  of  attachment  to  any  such 
extent  as  asked  by  the  petitioner. 

Therefore,  we  see  no  reason  to  interfere, 
and  reject  this  appeal  with  costs. 


The  25th  April  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

Mesne-profits  (pa]rable  by  wrong-doer  under 

decree). 

Case  No.  603  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  Mr,  F.  L,  Beaufort,  Judge  of  the  24.- 
Pergunnahsy  dated  the  ist  July  iS6j, 

Chunder  Coomar   Roy   (Judgment-debtor), 

Appellant, 

versus 

Kasheenath  Roy  Chowdhry  and  others 
(Decree-holders),  Respondents, 

Baboos  Sreenauth  Doss  and  Bungshee  Dhur 
Sein  for  Appellant. 

Baboo   Obhoy  Churn  Bose  for  Respondents. 

A  decree-holder  is  entitled,  as  mesne-profits,  to  what- 
ever the  wrong-dorr  has  collected,  thougfh  it  be  more 
than  the  decree-holder  himself  might  have  ordinarily 
collected. 

The  petitioner  objeds  to  the  order  of  the 
Court  below  fixing  the  amount  of  the  mesne- 
profits  payable  by  him,  according  to  the 
report  of  an  Ameen  deputed  for  the  purpose. 
The  petitioner  urj^es  that  his  objections  to 
the  investigations  of  the  Ameen  are  not 
noticed  in  detail  by  the  Lower  Court.  The 
Court  below  has  given  its  reasons  for  gene- 
rally disallowing  these  objections,  and  for 
adopting  the  Ameen's  report.  The  Lower 
Court  further  adds  that  the  petitioner  has 
not  produced  any  accounts  of  his  collection 
during  his  possession.  The  decree-holder 
is  a  purchaser  of  the  rights  and  interests  of 
a  putneedar,  and  the  petitioner  had  kept 
himself  in  possession  by  fraudulently  setting 
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up. an  under-tenure  from  the  putneedar. 
He  now  attempts  to  explain  away  his 
negleft  by  stating  that  he  did  not  produce 
these  accounts,  because  he  was  never  asked 
to  produce  them. 

His  objections  to  the  investigations  of  the 
Ameen  are  that  the  vendor  of  the  decree- 
holder  has,  as  against  some  ryots,  obtained 
in  Revenue  Courts  decrees  for  rents  higher 
than  that  paid  before  by  these  royts  ;  that 
the  Ameen  has  fixed  the  wasilat  in  resped 
to  these  ryots,  as  well  as  others,  at  the  rate 
fixed  by  these  decree?,  without  any  regard 
to  the  faft  that  the  said  decrees  were  after- 
wards set  aside  by  a  Civil  Court ;  and  that 
there  were  no  such  decrees  against  many  of 
the  ryots. 

We  find,  however,  that  the  Ameen  fixed 
the  rents  at  the  higher  rate,  not  because  the 
vendor  of  the  decree- holder  had  obtained 
decrees  for  this  higher  rate,  but  because  the 
Ameen  was  satisfied  by  the  examination  of 
witnesses  that  the  petitioner  had  collected 
according  to  this  higher  rate  from  the  ryots 
against  whom  the  vendor  of  the  decree- 
holder  had  obtained  decrees,  as  well  as  from 
those  against  whom  similar  decrees  had  not 
been  obtained  in  the  Revenue  Courts. 

The  Ameen,  therefore,  fixed  the  waeilat 
at  this  higher  rate,  not  because  he  was  not 
aware  of  the  faft  of  the  reversal  of  these 
decrees  of  the  Revenue  Courts  by  a  Civil 
Court,  but  because  he  thought  it  his  duty  as 
an  Ameen  to  adopt  the  actual  collections  as 
the  basis  of  his  report. 

We  think  that,  in  this  case,  the  proper 
rule  would  be  that,  where  the  wrong-doer  has, 
as  here,  collected  more  than  what  the  decree- 
holder  might  ordinarily  have  collected,  the 
wrong-doer  should  make  over  all  that  he 
has  collected,  and  shouUi  not  be  allowed  to 
retain  any  portion  for  his  benefit  and  use. 
To  limit  the  decree-holder  only  to  what  he 
himself  might  have  collected,  would  be  hold- 
ing out  a  premium  to  fraud  and  aggression, 
and  giving  the  benefit  of  his  wrongiul  extor- 
tion to  the  wrong-doer. 

We  find,  fanher,  that  the  petitioner  com- 
plains that  no  deduction  has  been  allowed  to 
him  for  charges  of  collection. 

On  the  whole,  we  uphold  the  order  of  the 
Court  below  fixing  the  amount  of  mesne- 
profits,  but  order  that  out  of  it  be  deducted 
xo  per  cent,  as  charges  of  collection,  if  not 
already  done. 

So  far  the  order  of  the  Court  below  is  to 
be  amended,  but  without  any  costs,  to  the 
petitioner,  \frho  is  liable  for  all  the  costs  of  this 
appeal  to  the  decree-holder. 


The  25th  April  1866. 
Present: 

m 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges. 

Reversal  of  decree^Restoration  of  posseaaion 
with  Mesne-profits. 

Case  No.  36  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Alkeen  0/  Hoogh- 
ly,  dated  the  ist  December  iS6j. 

Gooroo  Churn  Bose  and  others  (Judgment- 
debtors),  Appellants, 

versus 

Bykuntnath  Acharjee  (Decree-holderX 

Respondent. 

Baboo  Kalee  Prosunno  Dutt  for  Appellants. 

Bdboos  KiShen  Kishore   Ghose  and    Greeja 
Sunker  Mojoomdar  for  Respondent. 

For  the  restoration  of  possession  with  mesne-profits  cl 
lands  made  over  in  execution  of  a  decree  subseqaeotly 
reversed  on  appeal,  a  specific  order  is  not  necessary  to 
be  iaserted  in  the  decree  of  the  Appellate  Court. 

The  petitioner  is  the  purchaser  of  die 
rights  of  a  debtor.  He  sued  for  possesskn 
the  opposite  party,  who,  denying  the  rigbtt 
of  the  debtor,  the  vendor  of  the  petitioner, 
set  up  a  putnee  from  the  co-sharers  of  the 
debtor  of  the  entire  property  in  dispote. 
A  decree  was  given  to  the  petitioner  by 
the  first  Court  for  the  whole  of  the  lands 
in  dispute.  On  appeal  to  the  late  Sudder 
Court,  the  claim  of  the  petitioner  was  dis- 
missed to  the  extent  of  io-i6ths,  and  the 
decree  of  the  Lower  Court  decreeing  to  him 
the  remainder  6-i6ths,  viz,^  the  extent  of 
the  share  of  the  debtor,  the  vendor  of  the 
petitioner,  was  upheld. 

Meanwhile,  possession  of  the  whole  bad 
been  taken  by  the  petitioner  under  tbe 
decree  of  the  Lower  Court.  After  tbe  re- 
versal of  that  decree  to  the  extent  of  the 
io-i6ihs  by  the  Sudder  Court,  the  putnee- 
dar of  the  io-i6ths  asked  the  Lower  CoixTt 
to  restore  to  him  the  possession  of  tbe 
io-i6ths  with  fciejine-profits  during  its  pos- 
session by  the  petitioner.  The  Court  below 
has  allowed  that  request^  and  the  petitioner 
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appeals  to  this  Court,  urging  that  the  decree 
of  the  Sudder  Court  not  having  provided 
for  mesne-profits,  the  opposite  parly  should 
not    have    it  in    execution,    and    that    the 


and  for  such  an  obviously  equitable  purpose 
and  result,  no  separate  specific  order  is  prac- 
tically required. 

We  do  not  think  that  an  Appellate  Court, 


Court  executing  the  decree  cannot  intro-  when  reversing  a  decree  of  the  Lower  Court 
duce  into  it  matters  not  provided  for  in  the  for  money  decreed  to  the  plaintiff,  is  required 
same.  to  provide  for  restoration  of  this  money  if 

it  has  been  intermediately  realized.  In 
another  sense,  the  application  to  get  back 
possession  with  mesne-profiis  in  cases  where 
the  decree  given  by  the  first  Court  to  the 
plaintiff  is  reversed  in  appeal,  is  no  part  of 
the  decree  in  the  case.  The  order  in  appeal 
in  all  such  cases  simply  is  that  the  plaintiff's 
suit  is  dismissed.  So  in  this  suit  the  decree 
of  the  Appellate  Court  is  that  the  plaintiff's 
suit  for  io-i6ihs  is  dismissed.     On  the  in- 


He  also  quotes  several  cases  of  this  Court, 
shewing  that,  when  a  decree  passed  in  favor 
of  a  plaintiff  by  the  Court  of  first  instance 
is  reversed  in  appeal,  if  possession  has  been 
taken  by  the  plaintiff  intermediately,  for 
mesne-profits  oj  the  time  during  which  pos- 
session was  so  held  by  the  plaintiff,  the 
defendant  was  referred  to  a  regular  case. 
Now,  we  cannot  understand  on  what  prin- 
ciple no  objection  is  taken  either  in  this  case, 

or  was  taken  in  the  precedents  quoted  by  |  timation  to  the  Lower  Court  of  the  result 
the  petitioner,   to  the    restoration    of    pos- 


session by  such  a  plaintiff  after  the  re- 
versal of  the  decree  given  to  him  by  the 
Lower  Court  in  execution  of  which  decree 
the  plaintiff  had  taken  possession  from  the 
defendant. 

If,  in  ordA"  to  give  to  the  opposite  party 
in  this  case  mesne-profits  of  the  period 
during  which  possession  was  held  by  the 
petitioner  under  the  decree  afterwards  re- 
versed, a  regular  case  is  to  be  considered 
as  necessary,  it  follows  that  such  a  course 
Vould  also  be  necessary  as  regards  the  said 


of  the  appeal  against  its  decree,  it  is  the 
duty  of  the  Court  to  undo  all  that  it  may 
have  dt)ne  in  execution  of  its  decree.  Thus, 
for  instance,  as  a  matter  of  course,  and  as  a 
consequence  following  the  result  of  the  trial 
in  appeal,  the  Lower  Court  will  have  to 
restore  the  things  taken*  away  from  the 
appellant.  The  restoration  of  possession  of 
lands  includes  the  profits  realized  from 
them  by  the  plaintiff  subsequent  to  their 
being  made  over  to  him.  It  is  a  proceeding 
held  under  a  power  inherent  in  all  Courts 
whose    decrees    are    reversed    by    superior 


.^  ,      ,  .  .       r     ,  .  i£    Courts,  and  in  the  exercise  of  which  it  must 

defendants  receivmg  back   possession.      Ifl^dopt  and  aft  upon  all  the  rules  applicable 
no^suit  is  to  be  considered  necessary  for    ^^  ^^le  execution  of  decrees.     In  this  view 


taking  back  possession,  none  would  be  re- 

auired  for  obtaining  the  mesne-profits  of 
le  lands  made  over  in  execution  of  the  de- 
cree of  the  Court  of  first  instance.  Now, 
the  question  is  whether,  in  order  to  restore 
possession  with  mesne-profits  given  over 
under  a  decree  subsequently  reversed,  a  speci- 
fic order  is  necessary  to  be  inserted  in  the 
decree  of  the  Appellate  Court. 

In  answer  to  this  question  we  would  say 
that,     when  an  Appellate   Court   reverse  a 
decree  of  a  Court  of  first  instance,  this  de- 
cree in  reversal  is  to  be  considered  to  in- 
clude an  order  for  restoration  of  possession 
with  mesne-profits  of  the  lands  made  over 
in  execution  of  the  decree  reversed,  or,  in 
.jQlher  words,  an  order  to  place  the  parties  in 
that   position  which   they   would    have    re- 
.jq)ectively  occupied  as  owner  or  loser  in  the 
csise  if  the  decree  in  appeal  had  been  the 
..decree  in  the  said  first  Court.    It  is  upon 
fthis  principle  that,  in  all  such  cases,  on  a 
•Lower  Court's  decree  being  reversed  in  ap- 
*peal»  possession  is  restored  to  the  defendants, 
M  the  plaintiff  had  taken  it  intermediately ; 


of  the  case,  we  reject  the  plea  of  the  peti- 
tioner that  the  defendant  could  not  recover 
mesne-profits  from  the  petitioner  in  this 
case  for  the  period  that  the  petitioner  held 
possession  in  execution  of  the  decree  of  the 
I^wer  Court  reversed  in  appeal. 

The  petitioner  further  claims  a  deduction 
of  the  sums  paid  by  him  as  Government 
revenue  of  the  io-i6ih  share  during  his 
possession  of  the  whole  of  the  lands.  The 
Lowei  Court  refused  him  that  deduction 
in  this  case,  and  directed  him  to  sue  for 
this  money  his  co-sharers,  the  proprietors 
of  the  io-i6ths  of  the  property.  Now,  in 
this  case,  the  putneedar  claimed  to  get 
possession  of  the  property,  and,  having  ob« 
tained  a  decree,  has  taken  possession.  He 
now  claims  as  mesne-profits  the  gioss  rental 
of  the  lands,  including  the  Government  reve- 
nue, the  renfs  payable  by  the  putneedar 
(exclusive  of  the  revenue)  to  the  landlo^l, 
as  well  as  his  own  profits  as  putneedar. 

The  Government  revenue  was  either  pay- 
able by  the  zemindari  or,  as  between  the 
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zemindar  and  the  putneedar  under  the  con- 
tract between  them,  by  the  putneedar  on 
account  of  the  zemindar. 

No  deduction  is  to  be  allowed  to  the  pe- 
titioner but  for  that  which  will  be  proved 
to  have  been  paid  to  the  Government  on 
account  of  the  revenue  due  from  the  zemin- 
dary,  during  any  portion  of  the  time  the 
petitioner  was  holding  possession.  If  he 
succeeds  in  establishing  that  he  paid  the 
Government  revenue  for  any  period  during 
this  time,  it  settles  the  question  for  that 
period  regarding  payment  of  the  same  by 
either  the  putneedar  or  the  co-sharers  of 
the  petitioner  to  the  extent  of  that  pay- 
ment. 

Now,  if  this  revenue  is  payable  by  the 
putneedar  according  to  his  contract  with 
the  zemindar,  the  petitioner  rightly  asks 
JPor  a  deduction  of  that  from  the  mesne-profits 
payable  by  him  to  the  said  putneedar. 
If  the  revenue  is  not  payable  by  the  put- 
needar, and  was  payable  by  the  zemindar 
himself,  it  is  evident  that,  if  the  putneedar 
be  now  required  to  grant  a  deduction  for 
these  Governmeril  revenues,  the  putneedar 
can,  to  the  extent  of  the  amount  of  the  Go- 
yemment  revenue  so  allowed  by  him, 
make  over  to  his  own  landlord  the  receipts 
for  these  Government  revenues  (payable 
by  the  zemindar,  and  not  paid  by  him)  as  a 
part  of  his  putnee  rents.  If  the  putneedar, 
however,  has  paid  to  his  landlord,  as  puinee 
rents,  these  Government  revenues,  the  put- 
needar cannot  make  any  allowance  for  them 
out  of  the  mesne-profits  due  to  him. 

On  the  whole,  we  think  it  necessary  to 
remand  the  case  to  the  Lower  Court,  with 
directions  to  try  and  to  find  whether  the 
petitioner  has  paid  any  Government  revenue, 
and  if  so,  how  much,  and  during  what 
portion  of  the  time  for  which  mesne-profits 
are  hereby  claimed  against  th^  petitioner ; 
and  to  find  whether  for  this  period  the 
putneedar  has  paid  his  putnee  rents  to  his 
landlord,  whether  these  rents  include  the 
Government  revenue,  and  whether,  under 
the  terms  of  the  putnee  contract,  the  Govern- 
ment revenue  was  payble  by  the  putneedar 
or  by  the  zemindar. 

In  holding  these  enquiries,  the  Court 
below  is  not  to  overlook  how  far  it  has 
already  been  decided  in  the  case  for  mesne- 
profits  that  the  putnee  is  a  mere  fraudulent 
and  benamee  transaction  for  the  benefit 
c^  the  zemindar  of  the  io-i6th  share. 

The  case  is  accordingly  remanded  for 
re-trial  with  reference  to  the  abov<e  re- 
marks. 


The  28th  April  1866. 
Present: 

The  Hon'ble  H.  V.  Bayley  and  Shambboo- 
nath  Pundit,  Judges, 


Limitation — Execntion  of  decree  as  to 
profits— Keeping^  alive  decree  as  to  costa 

Case  No.  487  of  1865. 

Miscellaneous  Appeal  from  an  order  pan- 
ed  by  the  Judge  of  Nuddea,   dated  the 
igth  May  186^,  reversing  an  order  pass- 
ed by  the  Principal    Sudder    Ameen  of 
Santipore,  dated  the  j/st  August  t86^. 

Oopendur  Mohun  Mustafee  (Decree-holder), 

Appellants^ 

versus 

Mr.  H.  D.  Tripp,  Manager  ^  the  Bengal 

Indigo  Company  (Judgment-debtor), 

Respondent, 

Baboo  Kishen  Kishore  Ghose  for 
Appellant. 

Mr,  R,  E,  Twidale  and  Baboo  Bhowasue 
Churn  Dutt  for  Respondent. 


Proceeding's  in  excution  of  a  decree^  as  to 
profits  held  to  be  an  effectual  proceedins^*  within  tke 
meaningf  of  Section  20,  AdV  XIV,  of  1859,  Ukea  ta  kacp 
alive  the  same  decree  as  to  costs. 

This  is  a  case  in  which  the  petitions 
appeals  against  the  order  of  the  Jadge  of 
Nuddea,  passed  in  the  Miscellaneous  Depart- 
ment, holding  that  the  petitioner  was  out  of 
time  under  Section  20,  Act  XIV.  of  1859, 
inasmuch  as  the  decree  given  to  him  was 
of  the  3rd  May  1859  ;  but  the  application  for 
execution  as  to  the  costs  awarded  as  part  of 
the  decretal  order  was  not  made  till  the 
20th  June  1864,  i,  e,t  more  than  three  years  \ 
after  the  decree. 


The  plea  of  the  petitioner  now  in 
mary  special  appeal  before  us  is  that,  as  the 
application  for  the  execution  of  the  decvee 
in  respect  to  the  item  of  costs  in  it  had  bectt  | 
omitted  by  mistake  to  be  made  before,  bat 
that  still,  as  effectual  proceedings  in  lespect 
to  execution  for  ivasilat  which  jrms  put  ^ 
the  decree  had  been  taken    within    ihfse 
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jears  of  decree,  which  proceedings  were 
still  pending,  the  petitioner  could  have  three 
years  from  the  time  of  his  taking  such 
proceedings  in  execution  as  to  the  wasilat, 
under  the  legal  and  proper  interpreta- 
tion of  the  Section  20  (Act  XIV.  of  1859). 
The  petitioner  added  that  the  Judge  re- 
ferred to  the  heavy  interest  chargeable 
on  the  judgment-debtor  for  these  costs 
by  this  means  and  owing  to  petitioner's 
delay  in  taking  out  execution  as  to  them, 
and  arges  that  there  would  have  been  no 
interest  falling  upon  the  judgment-debtor 
if  he  had  done  what  the  Court  itself,  by  its 
own  order,  required  him  to  do,  m.,  pay  the 
costs  when  the  decree  was  given. 

We  are  clearly  of  opinion  that  the  objec- 
tion of  the  petitioner  is  a  legal  and  valid 
objection,  and  that  it  is  also  one  of  the  same 
character  as  that  we  have  admitted  as  valid 
in  the  case  of  Joy  Kurun  Lai,  Petitioner, 
decided  by  this  Bench  on  the  6th  February 
1866. 

The  case  is  admitted  by  the  Lower  Court 
and  by  all  parties  to  be  one  to  be  governed 
by  the  construction  of  Section  20,  Act  XIV. 
of  1859. 

That  Section  enacts  that  *'no  process  of 
"execution  shall  issue  from  any  Court  not 
established  by  Royal  Charter  to  enforce 
"any  judgment,  decree,  or  order  pt  such 
"Court,  unless  some  proceeding  shall  have 
"  been  taken  to  enforce  such  judgment,  de- 
"  cree,  or  Order,  or  to  keep  the  same  in  force 
"within  three  years  next  preceding  the  ap- 
"  plication  for  such  execution." 

The  High  Court  has  ruled  that  the  "  pro- 
ceeding" referred  to  must  be  an  "  effectual " 
proceeding. 

The  petitioner  had  a  decree  for  possession, 
wasilal,  and  cos/s.  It  is  admitted  that  he 
sued  out  execution  of  his  wasilal  within  the 
time  allowed  by  the  Section ;  and  it  is  also 
admitted  that  that  execution  is  still  pending, 
and  that  these  three  years  have  not  passed 
between  "  the  application  for  such  execution" 
.of  ivasilal  and  the  application  for  execution 
of  the  part  of  the  decree  referring  to  costs. 

We  think,  then,  that,  under  the  terms  of 

the  law  and  this  Court's  ruling,  the  petitioner 

has   taken  effectual   proceeding  to  enforce 

his    decree  as  to  costs  within  three  years 

ftext  preceding  the  application  for  such  exe- 

-CQtion,   vtz,t    that   made  by   the   petitioner 

•  within  three  years  in  respect  to  that  part  of 

•'"die  decree  which  referred  to  wasilal. 

We,  afccordingly  reverse#the  order  of  the 
•Lower  Court,  and  decree  this  appeal  with 
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The  30th  April  i866. 

Present  : 

The  Hon'ble  L.  S.   Jackson,  Judge. 

Jurisdiction— High  Court—Court  of  Wards-- 
Marriage  of  Minon 

Baboo  Gujadhur  Pershad  Narain  Sing,  Peti- 
tioner, 

The  High  Court  cannot  restrain  the  Court  of  Wards, 
whether  acting  with  or  without  jurisdiction,  from  in- 
terference in  the  bestowal  in  marriage  of  a  m^nor. 
Proper  course  to  be  taken  by  the  parties  aggrieved. 

Mr.  Allan y  on  behalf  of  the  petitioner, 
applied  for  an  order  restraining  the  Com- 
missioner and  Deputy  Commissioner  of  Chota 
Nagpore,  acting  as  the  Court  of  Wards,  from 
all  further  interference  in  the  bestowal  in 
marriage  of  the  daughter  of  the  Rajah  of 
Dhunwar  until  further  orders. 

Jackson^  J, — I  have  coMSulted  my  learned 
colleagues  (Bayley  and  Phear,  J  J.),  and 
they  both  concur  with  me  in  thinKing  that 
this  Court  cannot  interfere  in  the  present 
stage  of  the  proceedings,  inasmuch  as  it  has 
no  jurisdiction  of  this  kind  over  the  Court  of 
Wards,  whether  the  Court  of  Wards  is  acting 
with  or  without  jurisdiction. 

It  appears  to  me — and  those  learned  Judges, 
I  believe  I  may  say,  are  of  the  same  opinion 
— that  the  proper  course  for  the  parties  ag- 
grieved in  this  matter  to  take  is,  in  the  first 
place,  to  apply  to  the  Board  of  Revenue  for 
an  order  restraining  the  Commissioner  and 
Deputy  Commissioner,  and  in  the  next 
place  to  take  proceedings  in  the  Civil  Court 
to  try  the  right  of  the  Court  of  Wards  to 
interfere  in.}he  matter,  in  the  meantime  ob- 
taining an  injunction.  Possibly  it  may 
also  be  desirable  to  apply  in  the  usual  way 
and  to  the  proper  authority  to  have  a 
guardian  appointed  to  this  young  lady. 

• 

If,  on  either  of  these  applications  to  the 
Civil  Court,  the  parties  think  that  they  have 
any  reason  to  complain,  they  can  come  to 
this  Court  on  appeal. 

The  petition  will  be  returned  to  Mr.  Allan 
in  order  that  it  may  be  presented  to  the 
proper  authority.* 


*  Note.— It  is  understood  that,  on  aDplicatton  subse- 
quently made  to  the  Board  of  Revenue,  an  order  wis 
granted  restraining  tlie  kical  officors.— Edr* 
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The  ist  May  1866. 

Present : 

The  Hoa'ble  H.  V.  Bayley  and  F.  B.  Kemp, 

Judges. 

Appeal  to  Pri'vy  Conocfl — Secnrity  for  Execu- 
tion—Duty of  Court— Nazir's  Report 

w 

Case  No.  820  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Principal  Sudder  Ameen  of 
MidnaporCy    dated   the    i^h     September 

Chowdhry  Brojo  Mohun  Sutputty,  Appellant, 

versus 

Sooda  Moyee  Debee  and  others 
Respondents. 

BaboQS  Onookool   Chunder    Mookerjee    and 
Uprokash  Chunder  Mookerjee  for 
Appellant. 

Baboo  Mohendro  Lai  Shome 
for  Respondents. 

Where  a  Lower  Court  on  remand  admits,  as  sufficient, 
security  tendered  to  enable  the  decree-holders  to  take 
out  execution  in  a  case  appealed  to  the  Privy  Council, 
which  security  before  remand  he  had  rejected  as  in- 
sufficient, the  Lower  Court  is  bound  to  give  specific 
reasons  for  this  act,  and  to  satisfyiitself  of  the  sufficiency 
of  the  security,  usin^  the  Nazir's  report  to  assist 
faim»  but  not  binding  himself  to  it  on  the  ground  of  the 
Nazir's  responsibility. 

This  is  a  case  involving  the  question  of 
whether  the  security  tendered  by  the  decree- 
holders  in  this  case  is  sufficient/^ 

The  security  is  ordered  by  this  Court  to  be 
given  before  the  decree-holders  are  to  be 
permitted  to  take  out  execution  in  a  case 
appealed  to  Her  Majesty  in  Council. 

The  law,  Section  4,  Regulation  XVII.  of 
1797,  states  that  the  security  for  costs  "as 
well  as  for  the  performance  of  such  order  or 
judgment  as  Her  Majesty,  Her  heirs  or  suc- 
cessors, may  think  fit  to  give,"  shall  be  secu- 
rity "  to  the  satisfaction  of  the  Sudder  De- 
wanny  Adawlut." 

In  accordance  with  this  law,  tfee  Zillah 
Court  has  the  above  duty  of  seeing  that 
security  satisfactory  to  it,  as  the  representa- 
tive of  the  Sudder  Dewanny  Adawlut,  is 
given. 


In  this  case  two  Mehals  were  tendered  is 
seoirity,  viz. : 

I . — Mehal  Soiabaria. 
2. — ^Mehal  Balabaria. 

The  first  was  said  to  be  worth  ten  thousand 
rupees,  the  second  to  be  worth  forty  thou- 
sand rupees,  and  some  additional  property  to 
be  worth  i,7cx»,  or  51,000  rupees. 

Objections  were  raised  to  the  suffictencf 
of  the  security.     They  were  mainly  these  :— 

As  to  Soiabaria.  That  it  purported  to 
be  the  prop>erty  of  one  Naraynnee  by  gift  from 
Tara  Monee,  but  that  no  tit^e  by  gift  vas 
shewn,  and  that  it  was  property  which  v^a 
not  transferable  or  alienable  by  Narajuoee 
as  a  Hindoo  widow ;  so  that  it  could  not  be 
sold  for  the  purposes  of  the  security. 

As  to  Balabaria.  That  the  Income  Tax 
Returns  showed  the  profits  to  be  3,000  rupees, 
while  they  had  been  taken  for  the  purposes  of 
this  security  at  8,000  rupees ;  that  ihe  pro- 
perty was  said  to  be  that  of  Jugguinath 
Pebraj,  while  there  were  two  brothers  sharers ; 
consequently  both  would  share  and  share  alike, 
and  only  half  of  the  Mehal,  therefore,  could  be 
available  for  the  purp)oses  of  this  security; 
and,  further,  that  this  property  was  hypothe- 
cated for  other  claims. 

The  Principal  Sudder  Ameen,  on  the  &st 
enquiry,  admitted  these  objections. 

Thexase,  however,  being  remanded  faom 
this  Court  in  the  Miscellaneous  Depaitmen^ 
Loch  and  Glover,  J  J.,  with  a  view  to  raise  the 
security  from  40,000  to  50,000  rupees,  there 
was  a  necessity  further  to  test  the  securiiy 
tendered ;  and  as  the  Nazir  reported  the 
Mehals  unencumbered  and  of  sufiScient  value 
to  meet  the  security  demanded,  the  ftinci- 
pal  Sudder  Ameen,  adopting  that  report  and 
alluding  to  the  responsibility  of  the  Nasr 
for  its  correctness  and  the  sufficiency  of  the 
security,  admits  the  above  Mehals  as  suffi- 
cient security. 

In  regular  appeal  in  the  MiscelianeoiB 
Department  before  us,  the  objections  before 
noticed  are  repeated ;  and  it  is  added  that, 
as  the  same  Principal  Sudder  Ameen  ba$ 
now  admitted  the  security  as  sufficieBt 
before  deemed  not  so,  he  was  especially  , 
bound  to  give  specific  reasons  for  this  act, 
which  he  was  not  done,  but  only  vaguely 
stated  his  idea  that  they  were  sufficient.  6 
was  added  that  the  Principal  Sudder  Ameai 
was  bound  to  satisfy  himself  of  the  sufficieaqr 
of  the  security,  using  the  Nazir's  report  lo 
assist  him,  but  not  binding  himself  to  it  oa 
the  ground  of  the  Nazir's  responsibility* 
as  the  Principal  Sudder  Ameen  had  dow 
here. 
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On  a  perusal  of  the  judgment  and  after 
hearing  Counsel  at  length,  we  think  these 
objections  valid,  and  remand  the  case  for 
re-trial  with  reference  thereto. 

The  Principal  Sudder  Ameen  will,  on  this 
remand,  enquire  whether,  if  Mehal  Balabaria 
be  sufficient  security,  and  gives  8,000  rupees 
per  annum  clear  profits,  its  marketable  value 
is  not  more  than  40,000  rupees,  as  contested 
by  the  opposite  party. 

Remand  accordingly. 


The  istMay  1866. 
Present: 

The  Hon'ble  H.  V.  Bayley  and  F.  B. 
.   Kemp,  yudges. 

Limitation— Exectttion  of  decree— Set-off. 

Cases  Nos.  745  and  747  of  1865. 

Miscellaneous  Appeals  from  an  order  passed 
by  the  Judge  of  Behar,  dated  the  22nd 
August  i86^t  affirming  an  order  passed 
by  the  Principal  Sudder  Ameen  of  that 
District y  dated  the  tjtk  December  1864, 

Hemraj  Chowdhry  and  others  (Decree- 
.  holders^  Appellants^ 

versus 

Asoodun  (Judgment-debtor),  Respondent. 

Mr,  C.  Gregory  for  Appellants. 

Mr.  R.  E,  Twidale  for  Respondent. 

The  a<5l  which  the  law  requires  one  man  to  do  to  save 
from  limitatipn  his  decree  of  one  date  and  character, 
cuiiuit  be  considered  the  same  adt  which  another  man 
is  required  to  do  to  save  from  limitation  his  decree  of  a 
totally  different  date  and  character. 

It  is  admitted  by  the  vakeels  of  both  par- 
ties before  us,  that  these  two  appeals  will  be 
gOTemed  by  one  and  the  same  decision  here. 

The  first  plea  is  that,  onder  Section  209, 
tfae  Lower  Court  should  have  allowed  a  set- 
off for  the  special  appellants'  decree.  But 
we  hold  that  that  decree  was  barred  by  the 
Law  of  Limitation.  It  was  a  decree  of  29th 
Jvilj  1854,  of  which  execution  was  taken  out 
ty  the  decree-holder  in  November  1862. 
Now,  the  time  under  Section  20  of  Act  XIV. 
of  1859  had  expired  then.  But  the  pleader 
avgfues  that,  as  the  other  paAy  took  out  exe- 
cntion  on  the  31st  December  1861,  and  the 
•pecial  appellant  had  the  cross-decree  to  be 


set-off,  this  ad  or  proceeding  made  bis  decree 
active  as  effectually  as  an  application  of 
his  own.  We  do  not  agree  in  this  view. 
The  zJdi  which  the  law  requires  one  man  to 
do  to  save  his  limitation  as  to  his  decree  of 
one  date  and  character,  cannot  be  considered 
the  same  a6t  which  another  man  is  required 
to  do  to  save  his  limitation  in  respect  to  that 
other  man's  decree  of  a  totally  different  date 
and  character. 

The  pleader  dien  urges  that,  under  his  first 
plea  (i>.,  that  limitation  does  not  bar  him), 
he  means  that  it  should  have  been  pleaded 
before  by  the  opposite  party,  and  was  not. 
We  do  not  think  that  the  vague  words,  such 
as  are  used,  are  the  distinct  expression  of  this 
plea  which  is  required  in  grounds  of  special 
appeal ;  nor  do  we  think  the  plea  otherwise 
good.  If  it  really  had  been  taken  by  special 
appellant  below,  as  it  should  have  been  to 
make  it  ordinarily  admissible  here,  it  woold 
have  been  referred  to  in  the  judgment,  which 
it  is  not ;  and  if  it  were  taken  and  not  refer- 
red to  by  neglect  of  the  Lower  Court,  that 
neglect  should  have  betn  made  a  clear 
and  specific  ground  of  special  appeal,  which 
it  certainly  is  not. 

On  the  whole,  seeing  no  reason  to  interfere 
with  the  order  below,  we  dismiss  both  appeals 
with  costs. 


The  ist  May  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  P.  B.  Kemp, 

Judges. 

Limitation— Keeping:  alive  decree— Attachment 

of  proper^. 

Gjise  No.  798  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Backergunge,  dated  the 
22nd  July  186^ f  reversing  an  order  pass- 
ed  by  the  Moonsiff  of  that  District,  dat^i 
the  ist  Jum  186$. 

Prosunno  Coomar  Mooheijee  (Decree-bolder), 

Appellant, 

versus 

Ramtonoo  Chtmder  (Judgment-debtor), 

Respondent. 

Babo»  Bama  Churn  Baneyn  for 
Appellmt 

o 
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Baboo  Luleet  Chunder  Sein  for 
Respondent. 

'  The  attachment  of  a  judg^ment-debtor's  property  is  an 
effectual  proceeding*,  within  the  meaning  of  section  20, 
KGt  XIV.  of  1S59,  taken  to  keep  alive  a  decree. 

The  Judge  is  clearly  wrong.  The  attach- 
ment was  not  taken  off  until  March  1862. 
The  present  application  to  execute  is  dated 
December  1864. 

The  Judge  is  of  opinion  that  no  interme- 
diate proceeding  can  keep  a  decree  alive, 
but  this  is  clearly  contrary  to  the  terms  of 
Settion  20,  Aft  XIV.  of  1859.  The  law 
says  that  a  proceeding  must  be  taken  to 
enforce  the  decree  within  three  years  pre- 
ceding the  last  application  for  execution. 
Now,  in  our  opinion,  no  more  effectual  pro- 
ceeding could  be  well  taken  by  a  decree- 
holder  to  enforce  his  decree  than  that  of 
Attachment  of  his  judgment-debtor's  pro- 
perty. 

The  appeal  is  decreed  and  the  case  re- 
manded. The  plea  of  the  judgment-debtor 
that  he  has  satisfied  the  decree  must  be  con- 
sidered. 


The  6th  April  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

Time  for  presentRtion  of  Rppeal— Deduction. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judicial  Commissioner  of  Chota 
Nagporey  dated  the  2gth  January  1866, 
rejecting  an  Appeal  from  an  order  pass- 
ed by  the  Deputy  Commissioner  of 
Lohardagay  dated  the  igth  December 
1863. 

Lai  Gopalnath  Sahee  Deo  (Plaintiff), 
Appellant, 

versus 

Musst.  Pudum  Koonwur  and  others  (Defend- 
ants), Respondents, 

Mr,  C,  Gregory  for  Appellant. 
No  one  for  Respondents, 

The  time  which  intervenes  between  the  putting  in 
stamps  and  obtainins^  a  copy  of  the  decree  should  be 
excluded  from  the  time  prescribed  for  the  presentation 
of  an  appeal. 

Wk  thinb  that  the  Judge  was  wrong  in 
not  admitting  this  appeal.     The  time  which 


intervened  between  the  putting  in  stamps 
and  obtaining  a  copy  of  the  decree  should 
be  excluded.  Excluding  that  time,  the 
appeal  was  presented  in  time. 

The  Judge  has  made  a  mistake  in  taking 
the  date  on  which  the  copy  of  the  judgmeot 
was  obtained,  and  not  the  date  on  which  the 
copy  of  the  decree  was  delivered. 

Under  these  circumstances,  the  Judge 
should  be  directed  to  admit  the  appeal  as 
within  time. 


The  8th  May  i8fiB. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shnrnhboo- 
nath  Pundit,  Judges. 

Execution  of  decree. 

Case  No*  2  of  i866. 

Miscellaneous  Appeal  from  an  order  passed 
by  Baboo  Jugobundhoo  Banerjee^  Prhh 
cipal  Sudder  Ameen  of  Nuddea^  dated 
the  joth  November  1863, 

Ram  Coomar  Chowdhry  (Judgment-debtor), 

Appellant, 

versus 

Ram  Mohun  Chowdhry  (Decree*holder), 

Respondent. 

Bdboos  Mohendro  Lai  Shome  and  Doorg^ 
Doss  Dutt  for  Appellant 

No  one  for  Respondent 

The  Court  executing  a  decree  has  no  discretioo  to 
order  the  decree-holder  to  proceed  first  against  ooe 
debtor,  and  aftem^'ards  (if  his  debt  should  remaia  la- 
satisfied)  against  the  other  debtors. 

It  appears  that  the  decree  now  under 
execution  was  passed  jointly  under  the 
Ruffanamah  filed  by  the  debtors  against  them 
all,  and  the  Court  below  has  now  directed 
the  decree-holder  to  proceed  to  execute  the 
decree  first  against  the  petitioner,  and,  if 
that  does  not  satisfy  the  decree,  to  proceed 
against  the  other  debtors. 

It  does  not  appear  to  us  to  be  within  the 
power  of  the  Court  executing  the  decree  to 
make  any  such  directions  to  the  decree- 
holder,  who,  however,  had  a  right  to  make  fais 
selection — an  option  which  he  has  not  exer- 
cised. On  the  assumption  of  there  being 
nothing  in  the  Ruffanamah  or  the  decree 
which  we  have  examined  to  authorise  such 
a  division  of  the  liability  as  made  by  the 
Court  below,  we  reverse  tlfe  order  of  tbe 
Lower  Court,  astd  order  it  to  execute  tbe 
decree  as  passed. 

Appeal  decreed. 
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The  9th  May  1866. 
Present : 

The  Hon'ble  H.  V.  Bay  ley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Appeal—Dispate  amon^  heirs  of  deceased  decree- 
holder — Power  of  Hifl^h  Court  (to  pass  proper 
order  after  reversal  of  order  on  appeal). 

Case  No.  11  of  1866. 
Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  0/  Dacca,  dated  the  21st  No- 
vember i86k,  reversing  an  order  passed 
by  the  Moonsiff  of  that  District^  dated 
the  i6th  June  186^. 

Raj  Chunder  Roy  Chowdry  and  others, 

Appellants, 

versus 

Grish  Chunder  Roy  and  others, 
Respondents, 

Mr,  A.  T,  T,  Peterson  and  Baboo  Sreenath 
Doss  for  Appellants. 

Baboo  Onookool  Chunder  Mookerjee 
for  Respondents. 

According^  to  Section  1 1,  Act  XXI 11.  of  1861,  no  appeal 
lies  in  a  case  of  private  dispute  amonj;  the  heirs  of  a 
deceased  decree-holder  as  to  their  respective  ri^^hts. 

The  order  of  the  Judfi^e  in  appeal  was  accordingly  re- 
versed, and  (by  virtue  of  Section  35  of  the  same  Act)  the 
proper  order  passed  allowing  the  sons  of  the  deceased 
deccee^holder  to  represent^  him  as  his  sons  without  any 
determination  of  the  genuineness  of  an  alleged  will  by 
which  different  shares  were  allotted  to  the  several  sons, 
or  of  the  extent  of  their  respective  shares. 

The  first  contention  before  us  is  that  no 
appeal  will  lie  to  the  Judge  in  a  case  like 
this,  where,  on  the  death  of  the  original  de- 
cree-holder, his  several  sons  disputed  they 
bad  respectively  certain  rights  to  represent 
the  deceased  in  different  and  contested  shares 
as  between  themselves,  and  the  Moonsiff 
allowed  them  to  represent  their  deceased 
father  under  a  will  set  up  by  some  of  the 
sons  and  denied  by  the  others,  by  which 
will  different  shares  were  allotted  to  the 
several  sons. 

-.  The  Judge  heard  the  appeal,  and  decided 
dial  the  Moonsiff  should  have  admitted  all 
the  sons  as  one  party,  and  not  decided  any- 
thing regarding  the  extent  of  their  shares, 
because  the  decree  must  be  executed  as  a 
whole,  and  not  separately,  for  the  shares 
daimed  by  the  different  sons  of  the  deceased. 

Before  we  consider  whether  the  order  of 
the  Judge  be  a  correct  order  or  not,  we  have 
40  decide  the*  question  whether  the  Judge 
«oald  hear  the  appeal.        ^ 

We  hold  that  any  such  private  dispute 
between  the  heirs  of  a  decree-holder  not 


connected  with  the  original  decree  under 
execution,  that  is  to  say,  not  a  dispute  be- 
tween the  decree-holder  or  his  heirs  in  the 
same  interests  as  in  the  suit  on  his  part,  on 
the  one  side,  and  the  judgment-debtor  on 
the  other  side,  is  not  a  matter  appealable 
under  Section  11  of  Aft  XXIII.  of  1861  (see 
8th  December  1865,  page  14,  Miscellaneous 
Appeals,  Volume  IV.  of  Sutherland's  Week- 
ly Reporter). 

The  Judge  below  having  in  appeal  ex- 
ceeded its  jurisdiction,  this  Court  has  power 
under  Section  35  of  the  aforesaid  A6t  to 
reverse  this  order.  This  Section,  however, 
does  not  say  that  this  Court  is  to  be  satisfied 
with  reversing  the  order  of  the  Lower  AppeU 
late  Court,  but  authorizes  this  Court  (see  the 
case  reported  in  page  145,  Volume  III.  of  Aft 
X.  Decisions,  Sutherland's  Weekly  Reporter) 
to  pass  the  legal  order  in  the  case. 

We  find  that  the  order  passed  in  this  case 
by  the  Moonsiff  was  not  a  proper  order,  bat 
that  passed  by  the  Lower  Appellate  Court 
was  a  correct  one. 

We,  accordingly,  proceed  to  set  aside  the 
order  of  the  Moonsiff,  and  pass  the  order  we 
consider  correct,  viz,,  that  the  sons  of  the 
deceased  decree-holder  should  be  allowed  to 
represent  the  decree-holder  deceased  as  his 
sons  without  any  determination  of  the  genu- 
ineness of  his  alleged  will  or  the  extent  of 
the  shares  of  each  of  the  said  sons. 

Order  accordingly. 


The  9th  May  1866. 
Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  Judges, 

Limitation— Keeping  alive  decree — Review. 
Cas^s  Nos.  8  and  9  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 

by  Mr,  C,  P,  Hobhouse,  Judge  of  Midna* 

pore,  dated  Ihe  13th  November  iS6j,  affirm- 

ing  an  order  passed  by  the  Sudder  A  meen 

of  thai  District,  dated  the  2nd  September 

i86s. 

Chowdhr}'  Junmenjoy  Mullick   (Judgment- 
debtor),  Appellant, 

versus 

Bissambhur  Panjah  (Decree-holder), 
Respondent, 

Mr,   R.    T.   Allan  and    Bab^    Uprokash 
Chunder  Mookerjee  for  Appellant. 
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Baboo  Hem  Chunder  Banerjee  for 
Respondent. 

The  filing  of  an  application  by  a  debtor  for  the  review 
of  an  order  passed  tor  execution  of  decree  does  not  bar 
Ihe  operation  of  Section  20,  Act  XIV.  of  1S59.  Nor  does 
the  order  rejecting  the  petition  of  review  give  a  fresh 
starting  point  for  computing  limitation. 

In  this  case,  the  Courts  below  have 
decided  that,  although  the  petitions  of  the 
creditors  for  execution  in  both  these  cases 
were  filed  afier  the  expixy  of  three  years 
from  the  decree,  they  were  yet  in  time,  as  they 
were  made  within  three  years  from  the  date 
on  which  the  application  for  review  filed  by 
the  dibior  was  rejected  by  the  Court  pass- 
ing the  decree. 

The  appellant  appeals  and  quotes  Volume 
Si  page  II,  Miscellaneous  Appeals,  Suther* 
land's  Weekly  Reporter,  and  Section  20  of 
Act  XIV.  of  1859,  in  support  of  his  plea. 

It  id  admitted  that  the  decree  in  ihis  case 
was  passed  after  Act  XIV.  of  1859  came 
into  operation.  We  are  clearly  of  opinion 
that,  under  that  law,  the  filing  of  the  review 
by  the  debtor  cannot  stop  the  operation  of 
Section  20  of  that  Limitation  Act,  nor  does 
tbe  order  rejecting  a  review  (which  leaves 
the  case  only  a  non-admitted  application  for 
leview)  give  a  new  commencement  to  the 
running  of  the  period  of  limitation.  The 
respondent  quotes  the  case  in  page  21  of 
Volume  III.  of  Sutherland's  Weekly  Report- 
er. 

Now,  it  is  clear  that,  when  there  is  an 
appeal,  and  it  proceeds  to  trial,  though  it 
may  be  on  trial  dismissed,  the  date  of  the 
decree  must  be  the  date  of  the  trial  in  ap- 
peal, for  that  is,  in  fact,  the  final  judgment 
which  incorporates  both  decrees.  The  case, 
however,  is  quite  different  where  an  order, 
petition,  or  application  for  a  review  is  filed 
and  rejected.  That  is  no  decree,  nor  final 
adjudication  of  a  regular  suit. •The  peti- 
tioner further  argues  that  the  words  in 
Section  20  "  to  keep  the  decree  in  force  " 
must  include  the  opposing  of  ikxt  judgment- 
debtor^  not  only  in  appeal,  but  also  voluntari- 
ly or  othensMse  appearing  to  watch  the  ap- 
plication for  review,  and  that,  therefore,  the 
final  orders  in  such  summary  proceeding 
give  a  new  start.  We  are  not  prepared  to 
hold  that,  to  take  effectual  proceedings  to  en- 
force execution  or  to  keep  a  decree  in  force, 
was  meant  to  include  the  appearance  of  a 
decree-holder  to  watch  or  oppose  his  adver- 
sary in  appeal,  and  much  less,  as  here,  on  an 
application  for  review  only.  An  effectual 
proceeding  is  such  as  a  case  brought  after 
decree  to  prove  that  certain  property  claimed 


by  a  third  party  belongs  to  the  debtor,  and 
such  like. 

We  reverse  the  order  of  both  the  Lower 
Courts,  and  decree  the  appeal  with  costs. 
The  execution  is  to  be  struck  ofiF  with  costs, 
as  barred  by  limitation. 


The  9th  May  1 866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  Shumbhoo- 
nath  Pundit,  fudges. 

Purchase  and  satisfactioa  of  decree  br  one  co- 
debtor  (Effect  of)— Contribntioii— Waivor  of 
objection. 

]  Case  No.  850  of  1865  and  No.  131  of  x866. 

Miscellaneous  Appeals  from  the  orders  passed 
by  the  Judge  0/  Beerbhoom,  dated  respective^ 
ly  the  2*jth  October  and  ^rd  December  i86y 

Digamburee  Debia  (Judgment-debtor), 

Appellant, 

versus 

Sharoda  Pershad  Roy  and  others  (Decree- 
holders),  Respondents, 

Baboos  Sreenath  Doss  and  Chunder  Ma- 
dhub  Ghose  for  Appellant. 

Mr,  R,  T,  Allan  and  Baboos  Kishen  Kishore 
Ghose,  Juggodanund  Mookerjee,  Kishen 
Succa  Mookerjee,  and  Nil  Madhuh  Sein 
for  Respondents^ 


A  joint-debtor  who  satisfies  the  entire  decree  may 
his  co-debtors  for  contribution ;  but  he  cannot  pnrAaam 
the  decree  and  execute  it  against  them,  sucba  purchase 
operating  as  a  satisfaction  of  the  decree. 

The  omission  to  obtain  an  injunction  to  stop  a  sale 
in  execution  cannot  operate  as  a  waivor  of  right  to  obfect 
to  the  sate  sought  to  be  set  aside  on  the  ground  of  irre- 
gularity. 

We  are  quite  satisfied  that  the  Judge 
below  has  not  given  sufficient  opportunity 
to  the  petitioner  in  both  these  appeals  to 
prove  her  allegation  that  she  has  lately  dis- 
covered (after  remand)  that  the  alleg^ 
purchase  of  the  decree  by  Sharoda  Pershad 
Roy  is  a  mere  benamee  transaction  by  and 
for  the  benefit  of  one  of  the  petitioner's 
co-debtors  under  the  decree. 

We  also  hold  that  no  joint-debtor,  under 
a  decree  passed  jointly  and  severally  against 
several  persons,  has  any  right  to  satisfy  the 
decree,  and  by  a  purchase  take  an  assign- 
ment to  execute  it  against  his  other  co- 
debtors.  The  purchase  operates  as  a  satisfac- 
tion. *» 

It  is  urged  against  the  petitioner  that,  tbe 
Judge  below  having  sold  the  property,  ssd 
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the  petitioner  having  failed  to  obtain  before- 
hand an  injunction  from  this  Court  to  stop 
the  sale,  the  petitioner  has  lost  all  rights. 
We  are  not  prepared  to  accept  this  as  a 
good  plea  in  law  against  the  petitioner. 

It  is  further  pleaded  against  the  petitioner 
that  Sharoda  Pershad  Roy  purchased  the 
decree  long  ago,  and  that,  when  the  said 
parchaser  first  executed  the  decree,  the  pe- 
titioner clearly  admitted  his  liability  to  the 
said  purchaser,  and  then  only  pleaded  limita- 
tion and  no  other  plea  whatsoever.  If  the 
petitioner  did  not  plead  what  she  is  now 
urging  when  *she  pleaded  limitation,  she 
cannot  lose  her  rights  to  plead  what  she  is 
now  pleading,  especially  as  it  is  said  that  only 
now  she  has  discovered  the  fictitious  nature 
of  Sharoda's  purchase.  If  the  petitioner  has 
only  delayed  to  urge  the  present  point  until  it 
is  too  long,  or  if  she  has  by  her  previous  pro- 
ceedings admitted  the  rights  of  the  purchaser 
of  the  decree  and  waived  all  rights  of 
objection,  knowing  the  alleged  nature  of  his 
purchase,  it  is  for  the  Lower  Court,  when 
trying  the  present  plea  of  the  petitioner,  to 
take  these  matters  into  consideration.  These 
cannot  be  grounds  on  which  we  can,  in  an- 
ticipation <S  their  groundlessness,  refuse  the 
petitioner  ail  inqtiiry. 

We  therefore  remand  both  the  cases  to  the 
Lower  Appellate  Court  with  this  direction, 
r/V.,  that  the  Lower  Appellate  Court  will 
allow  the  petitioner  due  opportunity  to  prove 
her  allegation  of  the  fictitious  nature  of  the 
purchase  by  Sharoda  Pershad  Roy.  If,  in 
considering  this,  it  be  necessary  to  send  for 
documents  likely  to  prove  the  allegation 
of  the  petitioner,  from  the  Collector  who  has 
under  him  the  estate  of  the  minor  co-defend- 
ant for  whom  it  is  alleged,  the  benamee 
purchase  has  been  made  in  the  name  of  Sha- 
roda Pershad,  the  Lower  Appellate  Court 
will  do  that.  If  the  petitioner  then  fails 
to  prove  her  allegations  regarding  the  ficti- 
tious nature  of  the  purchase  by  Sharoda 
Pershad,  tEe  Judge  below  should  limit  his 
further  enquiries  to  the  objections  of  the 
petitioner  regarding  the  proceedings  of  the 
sale  as  to  their  being  irregular  and  invali- 
dating the  sale.  The  Zillah  Judge  has  not 
tried  these,  as  they  were  not  specifically  made 
before  him  on  other  occasions,  but  ihey  are 
detailed  in  the  petition  of  the  petitioner 
against  the  sale. 

In  the  view  before  expressed  by  us  as  to 
the  legal  effeei  of  the  co-debtor's  purchase, 
and  conse^nt  satisfactios^  of  the  decree,  if 
Ibe  petitioner  succeeds  in  her  objection  re- 
garding lbs  nature  <rf  the  purchase  of  Sha- 


roda Pershad,  there  will  be,  of  course,  no 
necessity  to  try  her  objections  to  the  pfo- 
ceedings  of  the  sale  as  to  irregularity  and 
invalidity. 

We  may  add  the  remark  that,  when  a  judg- 
ment-debtor pays  entirely  the  debt  due  jointly 
and  severally  from  him  and  others,  every  one 
of  whom  may  respectively  have  between  them- 
selves a  liability  only  for  a  portion  of  the 
whole  debt,  there  remains  a  right  of  suit  as 
against  co-debtors  for  contribution  proportion- 
ate to  their  respective  proved  liabilities;  but 
a  co-debtor  cannot  purchase  the  decree,  and 
execute  it  against  the  other  debtors.  Such 
a  purchase,  being,  as  we  before  observed,  a 
sufficient  satisfaction,  renders  the  decree  in  the 
hands  of  the  purchaser,  as  against  the  co- 
debtors  of  the  purchaser,  no  longer  operative. 
Indeed,  if  we  look  in  any  other  view,  on  a  co- 
debtor  taking  out  execution  as  a  representa* 
tive  of  the  decree-holder,  it  would  be  difficuh; 
for  co-debtors  to  sue  for  contribution  as  for 
their  separate  respective  limited  liabilities. 

Remanded  accordingly. 


The  13th  March  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Stamp-dnty— Securitjr-bonds  for  costs  of 
appeal  to  Privy  Council. 

Soonjharee  Koonwor,  Appellant  to  England, 

versus 

Ramessur  Pandey  and  others.  Respondents 

to  England. 

Bahoos  Ka^e  Prosunno  Dutt  and  Bhowanet 
Churn  Dutt  for  Appellant. 

No  one  for  Respondents. 

Security-bonds  for  costs  of  appeal  to  the  Privy 
Council  come  within  Article  12,  Schedule  A,  Act  X.  of 
ib62,  and  ought  to  be  executed  on  a  stamp  as  therein 
specified. 

Deputy  Registrar.— \  beg  to  request  Mr. 
Justice  Louis  S.  Jackson's  attention  to  the 
fact  that  the  security-bond  filed  in  the  main 
appeal  is  engrossed  on  a  stamp  of  the  value 
of  8  annas  only. 

An  Amlah  in  the  office  of ^  the  Deputy 
Registrar  of  Deeds  at  Sasseram'*has  inserted 
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a  note  above  the  bi-coloured  stamp,  to  the 
effect  that  the  document  has  been  "duly 
**  stamped  under  Section  (Article  is  meant) 
"  a,  Schedule  B,  Act  X.  of  1862." 

The  article  adverted  to  provides  for 
"  Bail,  or  security-bond,  or  other  obligation  " 
evidently  in  cases  of  penalty  or  fine  awarded: 
by  a  Court  of  Justice,  or  by  any  Revenue 
Authoriiy." 

Clearly,  Article  12,  Schedule  A  of  the 
said  Stamp  Law,  is  applicable  to  a  security- 
bond  tendered  in  appeals  to  Her  Majesty  in 
Council  by  way  of  security  for  costs;  and, 
according  to  it,  the  said  bond  ought  to  have 
been  engrossed  on  a  stamp  of  the  value  of 
Rupees  25,  instead  of  on  one  of  the  value  of 
8  annas. 

The  practice  in  the  office  has  always 
been  to  receive  such  a  security-bond  on  a 
stamp  of  the  value  of  ordinary  petitions, 
war.,  Rupees  2.  But  I  question  the  correct- 
ness of  the  practice,  and  it  seems  to  me  to 
be  contrary  to  law. 

Order. — It  appears  to  me  that  this  bond 
should  be  executed  on  a  stamp  of  25  rupees. 
Return  the  bond,  and  let  the  appellant  have 
one  month's  time  to  file  a  fresh  security- 
bond. 

Means  ought  to  be  used  to  make  this  rul- 
ing generally  known,  viz.,  that  bonds  of  this 
description  come  within  Article  12,  Schedule 
A,  Act  X.  of  1862. 


The  15th  May  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  B.  Kemp, 

Judges, 

Certificate  (Cancellation  of) — Section  6,  Act 
XXVIL  of  z86o— Right  and  title  in  Native 
Religious  Endowments.  *  ^ 

Case  No.  14  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Sarun,    dated  the  gth 
'     September  iS6j. 

Mohunt  Susman  Gossain,  Appellant, 

versus 
Ramchurn  Bhukut,  Respondent, 

Mr,  C.  Gregory  for  Appellant. 

Baboos   Onookool    Chunder   Mookerjee   and 
.  M^hish  Chunder  Chowdhry  for  Respondent. 


The  cancellation  of  a  certificate  granted  under  AA 
XXVn.  of  i860,  when  involving  the  adjudkatioB  of  a 
q^uestion  of  right  in  a  regular  suit,  is  not  matter  for  deci- 
sion in  the  Summary  Department. 

Section  6  of  that  Act  contemplates  tfae  applicatioB  for 
cancellation  to  be  made  to  the  High  Courts  and  not 
the  Zillah  Court. 

A  party,  who  has  a  decree  recognizing  him  as  gudee* 
nusheen  of  D,  must  show  in  a  regular  suit  that  II  is  a 
part  or  dependency  of  D  before  he  can  question  the  oosn- 
petency  or  character  of  the  holder  of  a  oertiScale  as 
gudeenusheen  of  A . 

The  petition  asked  the  Zillah  Court  to 
cancel  a  certificate  granted  by  it  in  1863  to 
one  Ram  Churn  Bhukut  for  the  estate  of 
Ruttun  Gossain  on  account  of  the  Moth  of 
Aurungabad, 

The  Lower  Court  refused  on  |the  ground 
that  a  certificate  had  already  been  duly 
given. 

The  petitioner's  pleas  below  and  here  arc — 

1.  That  petitioner  was  declared  In  1864  to 
have  a  superior  title. 

2.  That  the  holder  of  the  certificate  is  in- 
competent and  of  bad  character. 

The  decree  in  favor  of  petitioner  in  1864 
was  for  Muth  Dhunwattee ;  whereas  the 
certificate  of  1863  was  for  Aurungab^, 
The  plea  is  then  taken  that  Aurungabad  is 
but  a  dependency  of  Dhunwattee,  This,  we 
think,  is  not  a  matter  for  decision  in  the 
Summary  Department,  but,  as  a  dispute  of 
right,  it  will  be  adjudicated  in  a  regular 
suit. 

Nor  do  we  think  that,  while  petitioner  has 
a  decree  recognizing  him  as  gudeenusheen 
of  Dhunwatee,  he  can,  till  he  shows  in  a  ^ 
regular  suit  that  Aurungabad  is  a  part  or 
dependency  of  Dhunwattee,  question  the  com- 
petency or  the  character  of  the  holder  of 
the  certificate  as  gudeenusheen  of  Aurunga' 
bad. 

Further,  we  do  not  think  that  Section  6,  A& 
XXVII.  of  i860,  contemplates  the  applicatioo 
for  cancellation  of  the  certificate  to  be  made 
to  the  Zillah  Court,  as  it  has  been,  but  to 
this  Court. 

We,  therefore,  see  no  reason  to  interfere  in 
the  Summary  Department  in  respect  to  the 
certificate  given. 

If  the  petitioner  sues  in  a  regular  suU  for 
a  declaration  of  a  title  to  tha  .gudeenusheen 
of  Aurungabad  ^s  a  part  of  DhunivaltH,  and 
gets  a  decree,  then  the  certificate  given  to 
JRam  Churn  Bhukut  may  be  cancelled. 
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The  19th  May  i866. 
Present  : 
The  Hon'ble  L.  S.  Jackson,  Judge, 

Mooktars  (Non-admission  of— nader  Rule  39  by 

ZiUah  Juds:e). 

Petition   of  Mahomed  Hossein,  Mooktar ,  of 
the  Fouzdaree  Court  of  Zillah  Shahabad, 

Mr,  R,  E,  Twidale  for  Petitioner. 

■  The  Hiffh  Court  will  not  interfere  with  SStliah  Judgfes 
in  the  selection  and  admission  of  Mooktars  nnder  the 
39th  Section  of  the  new  Pleaders'  Rules. 
Remarks  on  the  particular  case. 

This  is  a  petition  by  a  person  who  has 
been  practising  in  the  Criminal  Courts  of 
ZiUah  Shahabad,  and  he  presented  himself 
to  the  Judge  of  that  District  with  a  view 
to  admission  as  Mooktar  under  the  39th  Sec- 
ticm  of  the  Pleaders'  Rules.  The  Judge, 
it  seems,  refused  to  admit  him  on  the 
ground  that  he  was  one  of  two  persons  who 
bore  a  bad  character  as  Mooktars;  and  the 
Judge  appears  to  have  founded  that  opinion 
on  certain  reports  relating  to  the  petitioner. 
The  petitioner  having  applied  for  copies  of 
such  reports,  it  appeared  that  no  reports  erf 
the  kind  were  in  existence.  On  the  other 
hand,  the  petitioner  produces  several  cer- 
tificates of  character  which  testify  very 
strongly  in  his  favor. 

The  matter  appears  to  me  not  to  be  one 
in  which  this  Court  can  interfere  with 
authority,  inasmuch  as  the  selection  and 
admission  of  Mookters  under  the  39ih  Rule 
are  left  entirely  to  the  Zillah  Judges.  But 
it  seems  to  be  a  case  in  which  this  Court 
may  properly  recommend  the  Judge  to 
xe-consider  his  decision,  and  at  all  events 
10  record  with  greater  fullness  and  precision 
his  reasons  for  excluding  the  petitioner 
from  the  pjBgJlcc  of  his  profession. 

The  petitioner  can  tak4  a  copy  of  this 

* 

order. 

Vol  V. 


The  28tb  May  1866. 

Present : 

The  Hon'ble  H.  V.  Bayley  and  F.  B.  Kemp, 

Judges. 

Decree  for  laad— Buildings  thereon. 

Case  No.  180  of  1866. 

Miscellaneous  Appeal  from  an  order  pa^ed 
by  the  Judge  of  Moorshedaiad^  dated  the 
28th  February  1866. 

Mr.  Henry  Maseyk  and  others  (Judgment- 
debtors),  Appellants, 

versus 

Mr.  C.  W.  Lyons  and  others  (Decree- 
holders),  Respondtnts. 

Mr.  R.  T.  Allan  for  Appellant*. 

Mr,  Montriou  for  Respondents. 

Held  that,  under  the  decree  in  this  caae  giving  ac- 
tual possession  of  land,  the  buildings  on  the  land  did 
not  go  with  the  land,  as  the  valuation  showed  the  suit 
to  have  been  for  the  land  only,  and  not  for  the  building^. 

This  case  has  been  before  this  and  the 
Lower  Courts  in  various  stages  and  fornw 
of  litigation,  and  now  comes  before  us  fox 
the  decision  of  the  question  whether  the  de- 
cree-holders are  or  are  not  entitled  to  thfi 
buildings  of  a  factory  as  well  as  to  the 
ground  on  which  those  buildings  are  or 
to  which  they  are  appurtenances.  The  Judge 
below  has  awarded  these  buildings  as  well 
as  the  land.  It  is  admitted  by  the  petitioner 
that  the  decree-holder  is  entitled  to  the 
land,  but  he  contends  that  the  Judge  h$is 
erred  in  construing  the  order  ">r  actual 
possession'  passed  by  Loch  and  Glover, 
JJ.,  on  the  9ih  and  aist  December  1865, 
as  one  requiring  the  actual  possession  of  the 
buildings  it  be  made  over,  aa  well  as  of  the 

land. 

In  support  of  this  contention,  great  stress 

was  laid  on  the  fact  that  the  valuation  and 
the  pleadings  throughout  shew  that  the  fac- 
tory-lands were  valued  in  the  suit  as  so  much 
per  -beegah  as  Basioo  or  ground-rents,  and 
that  this  was  all  that  was  claimed  or  asked 
for  hy  the  decree-holder,  and  that  the  buila- 
ings  were  not  claimed.  ,    .  . 

We  subjoin  at  full  the  present  decision,  m 
the  Miscellaneous  department,  of  the  Zillah 
Judge,  as  it  gives  the  history  of  the  later 
litigation  briefly,  and  (with  one  exception, 
which  we  shall  notice  hereafter)  gives,  it 
conectly.    We  do  thi*  also  ai  the  Judge  a 
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own  reasons  lot    his  views    are  set    forth 
therein,  with  which  we  do  not  concur : — 

"The  petitioners  pray  for  actual  i>osses- 
"sion.of  the  lands  decreed  to  him  by  order 
"of  the  High  Court  of  September  1862. 

"  The  opposite  party  appeals  on  the  ground 
"that  he  (the  decree-holder)  is  not  entitled 
"  to  actual  possession  of  the  land  on  which 
"  the  factory  stands  under  the  decree  which 
"must  be  interpreted  with  reference  to  the 
**  original  claim  in  the  suit.  The  pleader  of 
"the  opposite  party  has  produced  a  copy  of 
"the  original  plaint,  and  his  whole  line  of 
"argument  went  to  show  that,  under  a  cor- 
"  rect  interpretation  of  the  decree  compared 
"  with  the  claim,  the  actual  possession  grant- 
ed by  the  decree  could  carry  no  more  than 
allowing  the  petitioner  to  collect  the  rents 
"from  him,  and  other  ryots  on  the  disputed 
"  land.  On  going  over  the  papers  of  the  exe- 
"  cution-case,  however,  I  am  of  opinion  that 
no  liberty  of  interpretation  of  this  decree  is 
left  to  this  Court  by  the  last  order  of  the 
High  Court.  The  case  stands  briefly  thus : 
"  Prior  to  the  decision  of  the  appeal  to  the 
"High  Court,  vis.* to  the  nth  of  September 
"  1862,  the  decree-holder  took  symbolical 
possession  of  the  decreed  land.  On  the  re- 
"ceipt  of  the  order  of  the  High  Court,  he 
"ajjplicd  to  the  Principal  Sudder  Ameen 
"  for  actual  possession  of  the  land  on  which, 
"  as  he  then  alleged,  the  opposite  party  had 
"  erected  houses.  This  was  refused  both  by 
"the  Principal  Sudder  Ameen  and  the 
"Judge,  on  the  ground  that,  possession  hav- 
"  ing  been  once  given  and  acknowledged, 
"  nothing  further  could  be  done.  On  appeal 
"  to  the  High  Court,  this  order  was  set  aside 
"  so  far  us  to  say  that  there  was .  nothing  in 
"the  law  to  prevent  actual  possession  being 
"given  even  though  symbolical  possession 
"had  before  been  taken. 

"The  Judge  was  directed  tc^give  actual 
"possession  If  the  terms  of  the  decree  au- 
"thorized  it.  In  the  meantime,  the  term 
"of  the  lease  under  which  the  decree-holders 
"  held  expired,  and  not  having  a  renewal  of 
"it,  my  predecessor,  Mr.  Birch,  cancelled 
"  an  order  he  had  passed  for  actual  posses- 
"  sion,  and  refused  to  execute  the  decree. 
"  A  renewal  of  the  lease  having  been  pro- 
"duced,  an  application  for  review  of  this 
"order  was  made  to  me  and  was  rejected,  on 
"  which  the  order  was  appealed  to  the  High 
"  Court,  and  the  High  Court's  order  of  the 
"iist  of  December  1865  Is  the  result  of 
"that  appeal.  Before  deciding  that  case, 
"  the  interpretation  of  the  original  decree 
^^tVas  asked  from  the  Judges  who  passed  it, 
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"  and  an  order,  in  which  there  can  be  no 
^^  ambiguity y  has  been  passed  to  give  cutual 
**  possession  to  the  petitioners.  There  are 
"  only  two  kinds  of  possession  recognised 
"  in  Act  VIII.  One  has  been  already 
"  given,  and  the  other  is  sought,  and  has  been 
'"  finally  ordered  by  the  High  Court.  I  am, 
"therefore,  unable  to  go  into  the  question 
"  of  interpretation  urged  by  the  pleader  for 
"  the  objector,  and  disallow^  his  objection. 

"  The  petitioner  will  receive  actual  posses- 
"  sion  of  the  land  occupied  by  the  factory 
"  and  houses  as  by  his  petition  under  Sectk>n 
"  223  ;  he  will  also  receive  cosft." 

The  exception  to  which  we  have  referred 
is  as  to  the  portion  in  italics.  Mr.  Jusiice 
'Bayley  and  Mr.  Justice  Kemp  were  only 
asked  for  an  interpretation  of  the  decree  as 
to  the  period  from  which  the  renewal  was 
to  be  taken,  whether  from  1263  B.  S.  or 
1254  B.  S.  Upon  this  point,  and  this  point 
only,  did  they  give  their  opinion  upon  the 
reference  to  these  by  Mr.  Justice  Loch  and 
Mr.  Justice  Glover.  The  words  ^^  achutl 
possession**  were  not  their  words,  but  those 
of  the  Judges,  Loch  and  Glover,  who  passed 
the  final  orders  of  the  9th  and  13th  De- 
cember 1865. 

Then,  as  to  the  main  question,  rrV.,  whe- 
ther the  original  suit  and  decree  were  for 
the  buildings  of  the  factory  as  well  as  the 
ground  on  which  they  stand,  we  are  clearly 
of  opinion,  after  a  careful  consideration  6L 
the  pleadings  as  a  whole,  and  of  the  scope 
and  object  of  the  suit,  and  its  valuation  and 
statement  of  claims,  that  the  original  suit, 
plaint,  and  claim  were  only  for  the  lands 
leased  and  for  the  rents  of  such  leased  lands, 
and  that  the  buildings  were  not  the  subject 
of  suit. 

It  is  then  pressed  upon  us  that  the  rale 
of  law  is  that,  when  actual  possession  of 
lands  is  the  subject  of  a  decree,  the  things 
on  the  land  go  with  the  land. 

We  are  not  prepared  in  this  case  to  admit 
this  plea,  because  we  do  not  ihink,  on  a  re- 
consideration of  the  pleadings  with  reference 
to  this  special  argument,  that  this  was  at  all 
the  view  of  the  plaintiff.  His  valuation  is 
for  land,  and  land  only,  i,  e,,  his  claim  is  to 
property  capable  of  yielding  rents  at  so  much 
per  beegah,  and  of  land  claimed  with  that 
object,  as  under  the  title  of  a  tenure,  and 
the  actual  possession  of  the  factory-building 
was  not  at  all  the  specified  object  or  prayer 
of  the  plaint,  nor  the  thing  giezqi  by  the  de- 
cree of  I  ith  September  i862,*wnMh  did  not, 
and  could  not,  give  more  than  the  plainlif 
asked.    Nor,  therefore,  can  we  now  do  sa 
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We  consider,  therefore,  that  the  Judge's 
present  decision  is  incorred,  and  we  accord- 
ingly reverse  it,  and  decree  this  appeal  with 
costs. 


The  28th  May  1866. 
Present : 

The  Hon'bie  H.  V.  Bayley  and  F.  B. 
Kemp,  Judges. 

RlSfhts  of  purchaser  of  Putnee  Rights— Eject- 
ment of  Dnr-putneedar— Appeal  (from  order 
admitting  claim  under  Section  269,  Act  VIII. 
of  X859). 

Case  No.  574  of  1865. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  East  Burdwan,  dated  the 
1 2th  June  iS6j. 

Jadub  Churn  Thakoor  (Decree-holder), 

Appellant, 

versus 

Bholanath  Singh  Roy  (Judgment-debtor), 

/Respondent. 

Mr,  Peed  and  Baboo  Sham  Lall  Milter 
for  Appellant. 

Mr.  Marinden  and  Baboo  Hem  Chunder 
Banerjee  for  Respondent. 

A  dur-putneedar  cannot  be  ousted  so  long*  as  he  pays 
his  dur*pi^nee  rents,  except  by  reg^ular  course  of  law. 

Where  a  dur-putneedar  intervened  under  Section  a^. 
Act  VIII.  of  1^59,  and  his  claim  was  admitted — Held 
tliat  no  appeal  lay  from  such  order. 

In  this  case,  the  petitioner  claims  to  have 
a  right  to  27  villages  as  comprising  Mouzah 
Kistobatee,  a  Putnee  Lot  which  was  pur- 
chased at  a  Sheriff's  sale  by  one  Gopal,  and 
thereafter  passed  to  petitioner.  It  is  admitted 
by  petitioner  that  20  villages  only  were  speci- 
fied as  forming  what  was  sold  in  execution  by 
the  Sheriff.  It  is,  however,  contended  by 
petitioner  that  this  was  but  descriptive ; 
that  he  is  not  to  lose  any  rights  owing  to 
misdescription  or  mistake  ;  that  his  rights 
are  to  Lot  Kistobatee,  which  does  in  fad 
comprise  not  20  but  27  villages,  and  that, 
on  going  to  take  possession,  the  petitioners 
were  ousted  by  a  variety  of  claimants 
alleging  rights  in  the  seven  villages; 
that  the  petitioners  brought  suits  against 
these  opponents,  making  the  putneedars  also 
parties,  and  got  a  decree ;  but  that,  on  exe- 
cution of  that  decree,  one  Bholanath,  alleg- 
ing dur-putnee  rights  by  mortgage  in  the 
seven  villagyf  intervened,  and  his  claim  was 
admitted  fihat,  in  the  faCe  of  the  decree 
in  favor  of  petitioners,  this  Bholanath  had 
no  locus  standi  in  Court ;  and  that,  both  in 


this  respect  and  in  the  construction  of  the 
deed  of  sale,  the  Lower  Court  has  erred  in 
deciding  against  petitioner,  especially  in 
holding  that  Section  230,  Act  VIU.  of  1859 
applies  to  the  case. 

For  the  opposite  party,  it  was  urged  that 
there  was  no  appeal  under  Section  269 
of  Act  Vin.  of  1859;  that  Bholanath's 
dur-putnee  rights  being  assailed  by. the  pe- 
titioner's application  for  execution,  specify* 
ing  therein  that  he  sought  for  Khas  possession 
— that  is,  to  oust  the  dur-putneedar — was  the 
first  opportunity  which  the  opposite  party 
had  of  knowing  of  the  invasion  of  his 
rights ;  and  that  he,  the  opposite  party,  was 
no  party  to  the  suit  referred  to  above  as 
brought  by  the  petitioners,  and,  therefore, 
was  in  no  way  bound  by  the  result  of  it; 
and  lastly,  that  the  thing  sold  was  the 
putnee  right  and  interests  of  a  judgment- 
debtor  in  the  20  villages  specified  in  the 
bill  of  sale  in  Lot  Kistobatee,  and  not  any 
dur-putnee  rights  mortgaged  to  this  opposite 
party. 

We  are  quite  clear  that  both  the  pleas 
of  the  petitioner  are  quite  untenable.  Bho- 
lanath had  every  right  to  come  forward  in 
execution  with  his  dur-putnee  claims,  when 
(and  it  is  clear  it  was  then  only),  by  the  pe- 
titioner's prayer  for  khas  possession — or,  in 
other  words,  for  the  ouster  of  the  oppo- 
site party — his  (Bholanath's)  dur-putnee 
rights  were  invaded.  Moreover,  the  op- 
posite party  being  in  no  way  a  party  to 
the  petitioner's  regular  suit,  could  not  be 
bound  by  the  decree  in  it. 

We  are  further  quite  clear  that  no  dur* 
putnee  rights  passed  by  the  Sheriff's  deed  of 
sale,  and  that  the  purchase  then  made  of  the 
putnee  rights  and  interests  did  in  no  way 
give  the  petitioner  any  right  to  oust  the 
dur-putneedar. 

With  ref  A-ence  to  the  plea  of  the  opposite 
party,  that  Section  269  bars  this  appeal, 
we  think  that,  under  the  facts  above 
stated,  there  is  no  appeal — that  Section  pro- 
hibiting it. 

It  may  be  quite  possible  that  the  Judge- 
ment-debtor, in  execution  at  the  Sheriff's 
sale,  reserved  to  himself  7  of  27  villages, 
and  thus  created  the  dur-putnee  of  them 
which  he  mortgaged  to  Bholanath;  and  it 
may  also  be  quite  trae  that  the  whole  re- 
venue and  rent  charges  for  Lot  Kistobatee 
have  been  paid  by  petitioner.  Should  the 
petitioner  be  advised  that,  on  either  of  the 
above  grounds,  he  ought  to  seek  redress  at 
law,  he  can  act  a^  he  may  be  atlvised.  Bat 
neither  of  these  facts  will  entitle  him  to 
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oust  the  dur-putneedar  under  his    present 
proceedings  so  long   as  the  dur-putneedar 
pays  bis  dur-putnee  rents,  and  is  not  ousted 
by  regular  course  of  law. 
This  appeal  is  accordingly  dismissed  with 

costs. 


The  a  9th  May  1866. 
Present: 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges. 

Sale  in  ezectttion  of  decree— Property  liable  to 

be  sold. 

Case  No.  94  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Backergunge,  dated  the 
2Sth  November  186$^  affirming  an  order 
passed  by  the  Sudder  Ameen  of  that  Dis- 
trict, dated  the  ^ih  September  186^, 

Bromomoyee  Debia   (Judgment-debtor), 

Appellant, 

versus 

Boykunt   Chunder   Gungopadbya   (Decree- 
holder)  Respondent. 

Baboo  Motee  Lai  Mookerje  for  Appellant. 

No  one  for  Respondent. 

In  a  suit  for  monies  secured  by  a  rooftga^e  of  landed 
l^ropeity,  the  decree  or^^red  the  sale  of  that  property 
in  satisfaction.  Held  that  the  decree-holder  was 
bound  to  bring  that  property  to  sale  before  he  could 
sell  any  other  property  belonging  to  the  judgment* 
debtor. 

We  think  that  the  Judge  was  wrong  in 
allowing  the  decree-holder  to  attach  and 
bring  to  sale  the  properly  in  suit.  The  suit 
was  to  recover  certain  monies  which  were 
secured  by  a  mortgage  of  landed  property. 
The  decree  ordered  that  property  to  be  sold 
in  satisfaction ;  and  this  being  so,  we  think 
that  the  decree-holder  must  cany  out  the 
terms  ol  tfie  deci«e,  and  first  bring  to  sale 


the  property  covered  by  the  mortgage  before 
he  can  sell  any  other  property  belonging  to 
the  judgment-debtor.  Of  course,  if  the  mort- 
gaged property  be  insufl&cient  to  cover  the 
amount  of  the  decree,  the  judgment-creditor 
will  be  at  liberty  to  attach  and  sell  the  pro- 
perty now  in  question. 


The  29th  May  1866. 

Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glofer, 

Judges. 

Set-off— Appe«L 
Case  No.  77  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Second  Principal  Sudder  Anuen 
of  the  24'PergunncLhs,  dated  the  gih 
February  1866. 

Hurp  Pershad  Roy  Chowdhry  and  another 
(Judgment-debtors),  Appellants, 

versus 

Shama  Pershad  Roy  Chowdhry  and  others 
(Decree-holders),  Respondents, 

Mr.  R.  T.  Allan  and  Baboo  Anund  Cktm- 
der  Ghosal  for  Appellant. 

Baboos   Onoocool    Chunder    Mookerju  aad 
Motee  Lall  Mookerjee  for  Respondents. 

A  judgment-debtor  is  entitled  to  set-off  a  decree 
whether  the  judgment-creditor  may  or  not  intend  to 
object^  on  appeal,  to  the  judgment-debtor's  decree. 

We  think  that  the  Principal  Sudder  Ameen 
is  altogether  wrong,  and  that  the  appellanU 
should  be  allowed  to  set-off  their  decree  in 
satisfaction  of  the  decree  of  the  respondents. 
It  is  said  that  the  respondents  my  raise 
objections  regarding  the  appellants'  decree 
before  the  Privy  Coifncil,  but  respondents 
have  preferred  no  application  for  leave  to 
appeal  to  that  Council.  Whether  they  in- 
tend to  make  any  application  to  the  Privj 
Council  or  not,  the  appellant  is  entided  for 
the  present  to  have  his  decree  awarded  to 
him  by  this  Court  set-off  in  his  favor  agaimt 
the  decree  of  the  Resp)ondei2j^  The  Fhii> 
cipal  Sudder  A^een  will  give  tifect  to  this 
opinion. 

Appeal  decreed  with  costs. 
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The  39tb  May  1866. 

Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

yudges. 

Streedhiiii«*Oift  of  money  bj  son  to  mother  for 

mainteiuuice. 

Case  No.  108  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  ike  Judge  of  Gya,  daled  Ihe  2jth 
November  iS6j;. 

Mussamut  Doorga  Koonwar,  Appellant, 

versus 

Massamut  Tejoo  Koonwar  and  others, 
Respondents. 

Baboo  Roopnath  Banerjee  for  Appellant. 

Bahoos  Kishen  Kishore  Ohosezn^  NilMadhuh 
Setn  for  Respondents. 

A  gift  of  money  by  a  son  to  his  mother  for  the  pur- 
poses of  maintenance  of  the  mother  comes  within  the 
definitioQof  streedhun  in  the  Hindoo  Law. 

Ths  appellant  claims  a  certificate  to  col- 
lect debts  due  to  her  deceased  mother-in- 
law  on  account  of  maintenance-money.  The 
Judge  has  refused  the  certificate,  holding 
tiiat  such  money  is  streedhun  to  which  the 
appellant  would  not  succeed  as  heir.  It  is 
attempted  before  us  to  contest  the  fact  that 
Sttch  money  is  strictly  streedhun.  We 
think  that  a  gift  of  money  by  a  son  to  his 
mother,  for  the  purposes  of  maintenance  of 
the  mother,  comes  within  the  definition  of 
streedhun  given  in  the  Hindoo  Law;  and, 
holding  this  view,  we  find  the  Judge  was 
correct  in  wi^holding  the  certificate  from 
appcllantr'^  y 

We  dismiss  the  appeal  with  costs. 


The  29th  May  1866. 
Present : 

The  Hon'ble  E.  Jackson  and  F.  A.  Glover, 

Judges, 

Staying  execution  of  decree — Npn-explry  of 

period  of  appeaL 

Case  No.  161  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  the  Judge  of  Beerbhoom,  dated  the  $th 
January  1866, 

The  Deputy  Collector  of  the  Sonthal  Per- 
gunnahs,  on  behalf  of  the  Court  of  Wards 
(Judgment-debtor),  Appellant, 

versus 

Binode  Ram  Sein  (Decree-holder), 
Respondent, 

Baboo  Kishen  Kishore  Ghose  for  Appellant. 
No  one  for  Respondent. 

According  to  Section 338,  Act  VIII.  of  1859,  tbeaoa- 
expiry  of  the  period  of  appeal  is  not  a  sufficient  reason 
for  staying  execution  of  a  decree. 

We  think  that  this  order  of  the  Judge 
must  be  set  aside.  Section  338,  Act  VIII.  of 
1859,  lays^c  down  that  execution  may  be 
stayed  on  sufficient  cause  shown.  Now,  the 
Judge's  only  reason  for  staying  execution  is 
that  the  period  of  appeal  has  not  expired;  but, 
as  this  is  expressly  stated,  in  the  beginning  of 
the  Section  above  referred  to,  to  be  no  suflS- 
cient  reason  for  such  an  order,  and  as  no 
cause  has  been  shewn  on  the  other  side,  nor 
has  any  one  appeared  on  behalf  of  the 
respondent,  we  think  that  the  Judge  has 
acted  without  warrant  of  law,  and  was  not 
justified  in  keeping  in  force  the  order  of 
attachment. 
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The  4th  June  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Special  Appeal — Certificates  by  Pleaders. 

Case  No.  1470  of  1866. 

Lowazima  Special  Appeal  from  a  decision 
passed  by  Mr,  A,  Abercrombiej  Judge 
of  Dacca,  dated  the  2'jth  February  1866, 
affirming  a  decision  passed  by  Baboo 
Madhub  Chunder  Chowdhry,  Principal 
Sudder  Ameen  0/ that  District,  dated  the 
13th  May  186^, 

Jumeenissa  Khatoon  (Plaintiff),  Appellant, 

versus 

Bungo  Chunder  Chuckerbutty  and  others 
(Defendants),  Respondents, 

Baboo  Mohinee  Mohun  Roy  for  Appellant. 

No  one  for  Respondents. 

Meaninfi^  of  the  words  **  good  grounds  of  appeal ''  in 
the  Rule  dated  loth  May  1866. 

Baboo  Mohinee  Mohun  Roy,  vakeel  for 
the  special  appellant,  comes  before  me  for 
an  order  to  admit  this  petition.  Being  asked 
why  he  has  not  certified  the  grounds  of 
special  appeal  in  the  manner  prescribed 
by  the  Rule  dated  loth  May  last,  he  informs 
the  Court  that  his  understanding  of  the 
Rule  prevents  him  from  certifying. 

He  understands  that  the  words  "good 
grounds  of  appeal"  mean  unanswerable  or 
indisputable  grounds,  and  that  a  pleader 
cannot  now  certify  unless  he  is  quite  satisfied 
that  the  decision  of  the  Court  will  be  on 
his  side. 

This  was  not  the  intention  of  the  Rule; 
and  I  mav  add  that  to  make  such  a  Rule 
would  be  tyrannical  and  beyond  ihe  power 
of  the  Court.  I  do  not  think  the  word 
"good"  really  means  more  than  the  word 
"  reasonable"  in  the  former  Rule,  and  I  thmk 
the  only  effect  of  the  present  Rule  is  to  bind 
the  vakeel  specially  to  the  grounds  which 
he  includes  in  his  certificate. 

No  one  can  pretend .  >  oresee  with  certain- 
ty the  decision  of  a  Court  upon  a  point  which 
nas  not  been  settled  by  former  decisions; 
and  whenever  a  vakeel  may  find,  in  a  case 
submitted  to  him,  a  point  of  law  arising 
which  fairly  admits  of  argument,  and  on 
which  there  is  a  reasonable  chance  of  the 
Court  decic^ng  in  his  favor,  he  will  be  safe 
in  certifying. 


The  1 8th  May  1866. 

*    Present : 

The  Hon'ble  Sir  Barnes  Peacock,  KL,  Chief 

Justice,  and  the  Hon'ble  L.  S.  Jackaoo, 

Judge. 

Lunatic  Enquiries. 

Case  No.  148  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  Major  H.  Oliphant,  Deputy  Commis- 
sioner of  Chota  Nagpore,  dated  the  jcih 
December  jS6^, 

Maharajah  Jugunnath  Sahee  Ceo,  Appellant^ 

versus 

Burra  Lai  Opendronath  Sabee  Deo, 
Respondent, 

Mr,  R,  T,  Allan  and  Baboo  Hem  Chunder 
Banerjee  for  Appellant. 

Mr,  R,  V,  Doyne  and  Baboo  Unnoda  Pershad 
Banerjee  for  Respondent. 

The  application  for  an  enquiry  under  the  Lunacy  Act. 
Act  XX XV.  of  185^,  should  be  verified,  and  proper 
notice  given  to  the  alleged  lunatic  or  his  friends  m  case 
of  necessity.  In  examining  him,  the  greatest  care  and 
delicacy  should  be  observed,  and  everything  likelv  ts 
cause  unnecessary  pain  or  excitement  to  him  avokieii. 
If  also  he  be  a  person  of  rank  exempted  from  persoaal 
appearance  in  Court  in  ordinary  civil  proceedingSv 
his  personal  appearance  in  Court  in  an  enquiry  iaiQ 
the  state  of  his  mind  should  be  dispensed  with. 

Peacock,  C.  J, — It  appears  to  me  that  this 
order  ought  to  be  quashed.  Section  2,  Act 
XXXV.  of  1858.  enacts:— 

"  Whenever  any  person,  not  subject  to  the 
"jurisdiction  of  the  Supreme  Courts,  who 
"  is  possessed  of  property,  is  alleged  to  be 
"  a  lunatic,  the  Civil  Court  wiihin  wbo»e 
''  jurisdiction  such  person  is  residing  may, 
*'  upon  such  application  as  is  hereinafter 
"  mentioned,  institute  an  enquiry  for  the 
*'  purpose  of  ascertaining  whether  such  ptr* 
'*  son  is  or  is  not  of  unsound  mind  and 
**  incapable  of  managing  his  affairs," 

The  question  before  us  is  not  whether 
the  Rajah  of  Chota  Nagpore  is  or  is  not  ol 
unsound  mind ;  nor  is  it  a  question  before 
us  whether,  upon  a  proper  application  being 
made,  the  Deputy  Commissioner,  as  exer- 
cising the  powers  of  a  Judge  of  a  District, 
would  be  able  to  enquire  into  the  state  of 
the  Rajah's  mind.  But  the  questions  are, 
whether  the  petition  in  this  case,  wiihont 
any  verification  of  the  facts  stated  in  ft, 
was  sufficient  to  justify  the  Deputy  Commis- 
sioner in  issuing  an  order ;  and  whether  the 
order  was  such  as  the  Judge^Mghi  to  have 
issued.  %•  "*' 

Section  38,  Aft  XXIII.  of  1861,  enacts 
that  "  the  procedure  prescribed  by  Aft  VUL 
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"of  1859  shall  be  followed,  so  far  as  it  can 
be,  in  all  miscellaneous  cases  and  proceed- 
ings which  after  the  passing  of  this  Ad 

^'  shall  be  instituted  in  any  Court." 

In  following  this  Aft  as  nearly  as  may  be 
in  a  miscellaneous  case,  where  application 
is  made  for  an  enquiry  into  the  state  of  a 
person's  mind,  I  think  it  is  even  more  ne- 
cessary than  in  a  case  of  proceedings  in  ao 
ordinary  civil  suit,  that  the  applicant  should 
verify  the  facts  upon  which  his  application 
is  founded.  In  this  case,  there  was  no 
verification,  but  a  simple  petition  setting  out 
allegations  from  which  the  conclusion  is 
drawn  that  the  Rajah  was  of  unsound 
mind. 

It  appears  to  me  that  the  Deputy  Cofnmis- 
sloner  was  wrong  in  issuing  an  order  upon 
such  an  application  without  having  it  veri- 
fied. 

But  that  is  not  all.  Section  4,  Act  XXXV. 
of  1858,  provides: — 

"  When  the  Civil  Court  is  about  to  in- 
'^  stitute  such  an  enquiry  as  aforesaid,  it 
•'  shall  cause  notice  to  be  given  to  the 
"  alleged  lunatic  of  the  time  and  place  at 
'*  'which  it  is  proposed  to  hold  the  enquiry. 
"  If  it  shall  appear  that  the  alleged  lunatic 
*•  is  in  such  a  state  that  personal  service  on 
"  him  would  be  ineffectual,  the  Court  may 
••  direct  such  subbtiiuied  service  of  the 
••  notice  as  it  shall  think  proper.  The  Court 
*'  may  also  direct  a  copy  of  such  notice  to 
'*  be  served  upon  any  relative  of  the  alleged 
"  lunatic." 

Section  5  enacts :  "  The  Civil  Court  may 
require  the  alleged  lunatic  to  attend  at 
'*  sach  convenient  time  and  place  as  it  may 
*•  appK>int  for  the  purpose  of  being  person- 
"  ally  examined  by  the  Court  or  by  a  per-< 
**  son  from  whom  the  Court  may  desire  to 
*'  have  a  report  of  the  mental  capacity  and 
"  condition  of  such  alleged  lunatic,''  pro- 
bably referring  to  the  report  of  a  medical 
officer.     The  Section  goes  on : — 

**  The  Court  may  likewise  make  an  order 
•*  authorizing  any  person  or  persons  therein 
"  named  to  have  access  to  the  alleged  luna- 
"  tic  for  the  purpose  of  a  personal  examina- 
"  tion." 

Section  6  enacts : — 

''  The  attendance  and  examination  of  the 
alleged  lunatic  under  the  provisions  of 
the  last  preceding  Section  shall,  if  the 
'*  alleged  lum^c  be  a  woman  who,  accord- 
'' ing  to  tib^^anners  and^customs  of  the 
**  country,  ought  not  to  be  compelled  to 
*\  appear  in  public,  be  regulated  by  the  rules 
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*'  in  force  for  the  examination  of  such  per- 
**  sons  in  oiher  cases." 

The  object  of  these  Sections  was  to  pro- 
vide for  proper  notice  to  the  lunatic  or  to 
his  friends  in  case  of  necessity  ;  and  also  for 
the  personal  examination  of  the  alleged  lu- 
natic both  by  the  Court  itself  and  by  such 
professional  men  or  other  persons  as  the 
Court  might  think  fit  to  appoint  to  report 
upon  bis  state  of  mind.  Cases  of  this  kind 
require  the  greatest  care  and  delicacy  in 
dealing  with  them,  and  everything  should 
be  avoided  which  is  likely  to  cause  unneces- 
sary pain  or  excitement  to  the  unfortunate 
object  of  the  enquiry. 

1  regret  to  be  obliged  to  say  that  much 
more  consideration  oi^ght  to '  have  been 
shown  to  the  Rajah  than  was  shown  by  the 
order  of  the  Deputy  Commissioner.  The 
Rajah  was  a  person  of  rank  who,  under  the 
orders  of  Government,  could  not  be  compel- 
led to  appear  in  open  Court  even  as  a  wit- 
ness. If  his  evidence  was  necessary  in  a 
civil  case,  it  could  only  be  taken  under  a 
commission.  Special  provision  was  made 
by  the  Aft  for  ladies  of  ranTc  who,  according 
to  the  customs  and  manners  of  the  country, 
ou,^ht  not  to  be  compelled  to  appear  in 
public  ;  and  the  least  reflection  ought  to 
have  satisfied  the  Deputy  Commissioner  that,* 
in  dealing  with  the  Rajah  under  the  Aft, 
the  same  considerations  and  the  same  policy, 
which  induced  the  Government  to  exempt 
him  from  personal  appearance  in  a  Court 
of  Justice  as  a  witness,  would  entitle  him>  to 
exemption  from  personal  appearance  in  a 
public  Court  of  Justice  for  the  purpose  of 
having  his'state  of  mind  enquired  into. 

The  Rajah  ha^  committed  no  offence,  and, 
if  the  Deputy  Commissioner  considered  it 
necessary  to  enquire  into  his  state  of  mind, 
he  ought  to  have  conducted  the  proceedings 
in  such  a  mapner  as  to  give  as  little  pain  and 
annoyance  as  possible  to  the  Rajah. 

Now,  let  us  see  what  the  order  was 
which  the  Deputy  Commissioner  thought 
fit  to  make.  I  should  scarcely  have 
thought  it  possible  that  any  gentleman' 
discharging  the  important  duties  of  a  Judge 
could  have  made  such  an  order,  it  ap- 
peared to  me  at  first  sight  to  be  the 
production  of  a  native  Clerk  which  the  Judge 
had  improperly  allowed  to  be  issued  without 
having  read  it.  But,  upon  referring  to  the 
document,  I  see  initials  which  I  presume  are 
those  of  the  Deputy  Commissioner  attached 
to  it. 

The  Deputy  Commissioner  w^vs  bound  to 
give  the  Rajah  notice  that  an  enquiry  was 
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The  4ih  June  1866. 
Present  : 
The  Hon'ble  L.  S 
Special  Appeal- 
Case  No.  • 


111  JUIIC   lOUU.  ,!#■       ,,,."■  J 

PreserU:  ,-;  ,;«?-;.:iJ  the  ladies   an 

L.  s.  Jacv-     >'"''^-:.;^/i1^'^j^'"q''''>'  ™'"^'^  ^  ^ 

-  ...;.  J^.fS^^-^-'   Ob  of  the  greatest 
■Cer      ■••     >■/■■■  rf'.^^^/y'^flunian  being  can  be 

■       -'■  ;^;^ilA;^''-H«8--^da.ion  of  being 
■,"  V/'^^T-  '' M ''' luj'^ .  nlict    a  Mala  for  the  purpos 
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Lowaeima   Specia 
passed   by  M-      -•;■■>■  L^-V^  ■■■'^"'■.'hmif 

Madkub         AfrJt  5*f  ^  '""8  "'; 
Jumw 


■l^'^^*^'*'^'*'  "This  petition 
,^•^.0'^"^  /i^f^,ndronath  Sahee 
^■"-    ■•■''■' rV/^^'-ScS.     The   sub- 


at  Maharajah 
lAff  ^'^o,  (he  paternal  uncle 
^'^'^..vine'd  peiicioner,  resem- 

■^■c".'»>-.r:s»»"«p™p"ir™"- 
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"^''^ mid  mi"' 
'— '         J  find 


,.ft>r 


the     entii 
according  to  Seclio 


"ihe 
I.  look 
«eoDie  t 


,<,  c*  jLgfy  to  enquire  inio  the  paniculars 
njie*^*^  to  the  Maharajah's  insanity. 
«rel_*"^grefbre,  t>n/f/-«(/  that  an  Iltalanamah 
I'll'*  ped  against  the  Maharajah  of  Nag- 
"^  '  and  Burree  Muhadai  Saheba,  and 
"  •^'nibul Muhadai  Saheba.  and Gopal  Sahee, 
"fi  -ng  7^  February  1866  as  the  dale  for 
!,',he  iria'  of  the  case,  directing  them  to 
after  it.  Besides  sonie  Rajahs  will 
)  the  Fair,  two  of  whom  shall  be 
"  elec'"^  ^  Assesiiors,  and  assist  me  in 
I'  investigating  and  trying  the  matter.  More- 
•'  over,  a  written  order  be  issued  against  Lall 
"Muhai  Sahee,  Nubur  Dewan  Pandeh, 
"Jugunnath  Roy,  and  Pandeh  fihoopa!  Roy, 
"  Sheo  Pershad  Sunker,  and  Juggut  Sunker, 
"directing  them  to  make  the  Maharajah  ap- 
"  pear  at  the  Fair  ;  should  they^fai!  to  make 
"  him  appear,  a  proper  order  shall  be  issued. 
"  The  Maharajah's  objection  that  he  has  been 
"exempted  from  attending  Courts  of  Justice 
"cannot  be  listened  to.  The  persons  named 
"  above  are  required  to  make  him  appear  with- 
"  out  raising  any  objection.  No  plea  whatever 
"on  the  point  will  be  heard  in  this  case." 

No  place  is  mentioned  for  holding  the 
enquiry  into  the  state  of  the  Rajah's  mind 
except  the  Mala  or  Fair.  If  for  any  reason 
the  Depuly  Commissioner  thought  it  right, 
instead  of  holding  the  enquiry  in  his  ordinary 
Court,  that  the  Court  should  be  held  at  the 
Mala,  and  that  the  Rajah  should  attend  at 
bis  camp  ,or  wherever  he  might  intend 
to  bold  the  enquiry,  he  oaght  to  have  given 


Aajah  of  the  precise  place  ai 
attend.     Instead  of   that, 
generally  that 
held  at  the  Mala. 
afBiciions  to  which  a 
subject  is  to  be  de- 
prived   of   his    intellect.     But   think    of  the 
degrada'ion  of  being  required  to  attend  ai 

Mala  for  the  purpose  of  having  the  state 
of  his  mind  enquired  into  !  To  compel  the 
Rsjah  to  appear  in  open  Court  would  have 
been  wanting  in  that  respect  to  which  be 
was  entitled.  Bat  to  compel  him  to  appear 
at  the  Mala  for  such  a  pufpose  shows  a 
want  of  consideration  which  one  woald 
scarcely  imagine  to  be  possible.  It  was, 
as  it  were,  announcing  to  him  that  the  state 
of  his  mind  was  to  be  proclaimed  and  made 
public  to  all  the  Rajahs  and  other  gentlemen 
of  distinction  who  might  attend  at  the  Mala, 
and  that  he  was  to  come  there  to  expose 
himself.  But  the  order  proceeds  to  state 
that  "a  written  order  be  directed  to  Lala 
"  Dewan  Pandeh,  Jugunnath  Roj-,  Pandeh 
"  Bhooput  Roy,  Sheo  Pershad  Sunker,  and 
"  Juggut  Sunker,  to  make  the  Maharajah 
"  appear  at  the  Fair.  Should  they  fail  to  make 
"  him  appear,  a  proper  order  shall  be  issued. 
"The  Maharajah's  objection  that  he  has 
"been  exempted  from  attending  Courts  of 
"  Justice  cannot  be  listened  10." 

Now,  it  is  clear  that  the  Deputy  Commis- 
sioner had  no  power  or  authority  to  order 
the  persons  named  or  any  other  person  to 
compel  the  Rajah  to  appear  at  the  Mala, 
lie  had  no  power  except  that  which  was 
vested  in  him  by  the  Aft.  If  the  Depwy 
Commissioner  considered  it  necessary  that 
the  Maharajah  should  be  examined  per- 
sonally either  by  himself  or  by  oUiers 
competent  to  form  an  opinion  as  to  his  stale 
of  mind,  proper  delicacy  required  that  tbe 
examination  should  be  held  ai  the  Rajahs 
own  residence.  The  order  appears  to  have 
been  made  without  proper  reflection  and 
without  that  consideration  which  onght  to 
have  been  shown  to  any  gentleman  placed 
in  the  lamentable  position  of  having  an  en- 
quiry instituted  as  to  the  state  of  his  mind. 

It  appears  to  me  that  this  appeal  mnst  be 
decreed  and  the  order  quashed,  with  ct>5ts, 
lo  be  paid  by  the  persons  upon  whose  peti- 
tion the  order  was  issued. 

yackson,  J. — I  am  entirety  of  the  same 

Upon  the  want  of  feeling  aaj^consideratioo 
exhibited  by  th;  order  rf  thSTC^puty  Com- 
missioner, I  have  not  a  word  to  add.    Tbe 
sentimenta  10  which  my  Lord  ha*  gifen  •■- 
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pression  have  my  full  concurrence.  I  also 
quite  agree  that  the  application  for  enquiry 
tinder  the  Lunacy  Act  ought  to  be  verified.  I 
will  only  say  one  or  two  words  touching  the 
privilege  of  the  Maharajah  in  this  case. 

Section  5,  Act  XXXV.  of  1858,  it  is  true, 
provides : — 

"The  Civil  Courts  may  require  the 
"  alleged  lunatic  to  attend  at  such  conveni- 
"  ent  time  and  place  as  it  may  appoint 
"for  the  purpose  of  being  personally  exa- 
mined by  the  Court  or  by  any  person 
from  whom  the  Court  may  desire  to  have 
a  report  of  the  mental  capacity  and  condi- 
tion of  such  alleged  lunatic." 

But  I  think  that  those  words  are  unques- 
tionably governed  by  Section  22  of  the  Civil 
Procedure  Code,  which  declares  that  "the 
"  Government  may,  at  its  discretion,  exempt 
from  personal  appearance  in  Court  any 
|>erson  whose  rank,  in  the  opinion  of  the 
"  Government,  entitles  him  to  the  privilege 
*'  of  exemption." 

It  seems  to  me  that,  if  this  Maharajah  has 
been  exempted,  as  I  am  informed  he  is  ex- 
empted, from  personal  appearance  in  Court 
in  ordinary  civil  proceedings,  he  was  ex- 
empted from  personal  appearance  in  Court 
in  any  enquiry  of  this  nature;  and,  if  he 
was  exempted  from  personal  appearance  in 
Court  at  the  ordinary  place  of  sitting  of  the 
Deputy  Commissioner,  d  fortiori^  and  for 
infinitely  stronger  reasons,  he  was  exempted 
from  appearing  under  compulsion  in  a 
public  market-place. 

The  language  of  Section  6  of  the  Lunacy 
Act  certainly  points  to  the  manner  in  which 
the  Court  should  have  acted.  If  it  was 
necessary  to  institute  an  enquiry  into  the 
state  of  mind  of  this  gentleman,  it  was  for 
the  Deputy  Commissioner  to  have  gone  him- 
self or  to  have  deputed  some  subordinate 
judicial  functionary.  A  medical  officer  might 
also  have  been  directed  to  proceed  to  the 
Maharajah's  ordinary  dwelling-house.  But 
the  order  which  the  Court  below  did  issue 
appears  to  me  wanting  alike  in  delicacy  and 
in  legality. 

I  have  said  that  what  has  fallen  from  the 
Chief  Justice  on  this  occasion  has  my  entire 
concurrence,  and  lam  perhaps  the  more  bound 
to  say  so.  hf^^Ause  my  former  experience  as 
a  Zillah  T^ge*  and  otherwise  in  this  country 
enables  me  to  enter  more  fully  into  the 
feelings  of  parties.    It  is  the  want  of  con- 
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sideration  and  want  of  propriety  evinced 
in  orders  like  the  present,  which,  more  than 
anything  else,  disgusts  and  alienates  from 
the  English  officials  the  more  intelligent 
and  refined  among  the  people  of  this 
country. 

I  quite  concur  in  the  order  of  the  Chief 
Justice. 


The  7th  June  1866. 
Present : 

The  Hon'ble  G.  Loch  and  L.  S.  Jackson, 

Judges. 

Native  Religions  Endowments — Succession  to 
Mohunt — Certificate  to  collect  his  debts. 

Case  No.  41  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  Major  H.  M.  Boddam,  Deputy  CommiS" 
si'oner  of  Hazareebaugh. 

Mohunt  Sheoprokash  poss,  Petitioner^ 

versus 

Mohunt  Joyram  Doss,  Opposite  Party. 

Mr,  R.  T.  Allan  and  Baboos  Unnoda  Per  sad 
Banerjee^  Dwarkanath  Mitter,  and  Chunder 
Madhub  Ghose  for  Petitioner. 

Baboos  Onoocool  Chunder  Mookerjee,  Taruck- 
nath  Sen,  and  Mohendro  Loll  Shome,  and 
Moonshee  Ameer  A li  for  Respondent. 

According  to  Hindoo  Law,  a  Chela  is  the  heir  to,  and^ 
%s  such,  entitled  to  a  certificate  enabling  hhn  to  collect 
the  debts  of,  a  deceased  Mohunt. 

Loch,  J. — In  this  case  we  think  that, 
under  the  ordinary  rule  of  Hindoo  Law, 
the  ,Chela  would  succeed  to  the  late  Mohunt, 
and'  that,  a^  such,  he  is  entitled  to  the  certi- 
ficate. If  there  is  any  custom,  though  none 
is  stated  or  pleaded  by  the  opposite  party, 
by  which  the  Chela  is  not  entitled  to  succeed, 
and  by  which  the  Mohunt  is  elected  by  a 
meeting  of  Mahajuns  and  others,  the  re- 
spondent was  bound  to  state  and  prove  its 
existence.  But  we  find  that  there  is  no 
allegation  of  anything  of  that  sort  before 
the  Lower  Court,  nor,  as  now  urged  before 
us,  that  the  appellant  has  forfeited  his  rights 
by  becoming  the  disciple  of  another 
Mohunt;  and,  as  we  think  that,  according 
to  the  ordinary  rule  of  Hindoo  Law,  the 
Chela  is  entitled  to  the  certificate,  we  re- 
verse the  Judge's  order  with  costs,  and  give 
him  the  certificate. 
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about  to  be  instituted,  and,  if  he  thought 
that  the  state  of  the  Rajah's  mind  was  such 
that  personal  service  on  him  would  not  be 
effectual,  he  should  have  caused  the  notice 
to  be  served  on  some  of  his  relatives  or  other 
persons  who  were  likely  to  look  after  his 
interests.  Further,  if  he  considered  that  a 
personal  examination  of  the  Rajah  was  ne- 
cessary, he  should  have  fixed  some  place 
for.  examining  the  Rajah  privately  without 
subjecting  him  to  anything  likely  to  be 
considered  as  a  degradation,  or  doing  any- 
thing inconsistent  with  the  respect  and 
consideration  due  to  his  rank  and  position. 

The  order  is  as  follows  :  "  This  petition 
*'  was  filed  by  Burra  Lai  Opendronath  Sahee 
"under  Act  XXXV.  of  1858.  The  sub- 
"  stance  of  the  case  is  that  Maharajah 
"  Jugunnath  Sahee  Deo,  the  paternal  uncle 
"of  the  above-mentioned  petitioner,  resem- 
"  bles  a  mad  man,  and  cannot  properly  man- 
"  age  his  zemindary  affairs,  and  is  unSt 
"for  work.  After  perusing  the  entire 
"petition,  I  find  that,  according  to  Section 
"  2  of  the  above-mentioned  Regulation,  it  is 
"  necessary  to  enquire  into  the  particulars 
"  relating  to  the  Maharajah's  insanity. 
"  It  is,  therefore,  ordered  that  an  Ittalanamah 
"  be  issued  against  the  Maharajah  of  Nag- 
"  pore  and  Burree  Muhadai  Saheba,  and 
"  Munjhul Muhadai  Saheba,  and  Gopal  Sahee, 
"fixing  7th  February  1866  as  the  date  for 
"the  trial  of  the  case,  directing  them  to 
"  look  after  it.  Besides  some  Rajahs  will 
"come  to  the  Fair,  two  of  whom  shall  be 
"  elected  as  Assessors,  and  assist  me  in 
investigating  and  trying  the  matter.  More- 
over, a  written  order  be  issued  against  Lall 
"  Muhal  Sahee,  Nubur  Dewan  Pandeh, 
Jugunnath  Roy,  and  Pandeh  Bhoopal  Roy, 
Sheo  Pershad  Sunker,  and  Juggut  Sunker, 
"  directing  them  to  make  the  Maharajah  ap- 
"  pear  at  the  Fair  ;  should  they^fail  to  make 
"  him  appear,  a  proper  order  shall  be  issued. 
The  Maharajah's  objection  that  he  has  been 
exempted  from  attending  Courts  of  Justice 
cannot  be  listened  to.  The  persons  named 
"  above  are  required  to  make  him  appear  with- 
"  out  raising  any  objection.  No  plea  whatever 
**  on  the  point  will  be  heard  in  this  case." 

No  place  is  mentioned  for  holding  the 
enquiry  into  the  state  of  the  Rajah's  mind 
except  the  Mala  or  Fair.  If  for  any  reason 
the  Deputy  Commissioner  thought  it  right, 
instead  of  holding  the  enquiry  in  his  ordinary 
Court,  that  the  Court  should  be  held  at  the 
Mala,  and  that  the  Rajah  should  attend  at 
his  camp  ,or  wherever  he  might  intend 
to  hold  the  enquiry,  he  ought  to  have  given 
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notice  to  the  Rajah  of  the  precise  place  at 
which  he  was  to  attend.  Instead  of  that, 
he  and  the  ladies  are  told  generally  that 
the  enquiry  would  be  held  at  the  Mala. 

On  of  the  greatest  afflictions  to  which  a 
human  being  can  be  subject  is  to  be  de- 
prived of  his  intellect.  But  think  of  the 
degradation  of  being  required  to  attend  aJ 
a  Mala  for  the  purpose  of  having  the  state 
of  his  mind  enquired  into  !  To  compel  the 
Rajah  to  appear  in  open  Court  would  have 
been  wanting  in  that  respect  to  which  he 
was  entitled.  But  to  compel  him  to  appear 
at  the  Mala  for  such  a  purpose  shows  a 
want  of  consideration  which  one  wonld 
scarcely  imagine  to  be  possible.  It  was, 
as  it  were,  announcing  to  him  that  the  state 
of  his  mind  was  to  be  proclaimed  and  made 
public  to  all  the  Rajahs  and  other  gentlemen 
of  distinction  who  might  attend  at  the  Mala, 
and  that  he  was  to  come  there  to  expose 
himself.  But  the  order  proceeds  to  state 
that  "a  written  order  be  directed  to  Lala 
"  Dewan  Pandeh,  Jugunnath  Roy,  Pandeh 
"  Bhooput  Roy,  Sheo  Pershad  Sunker,  and 
"Juggut  Sunker,  to  make  the  Maharajah 
"  appear  at  the  Fair.  Should  they  fail  to  make 
"  him  appear,  a  proper  order  shall  be  issued. 
"  The  Maharajah's  objection  that  he  has 
"  been  exempted  from  attending  Courts  erf 
"  Justice  cannot  be  listened  10." 

Now,  it  is  clear  that  the  Deputy  Commis- 
sioner had  no  power  or  authority  to  order 
the  persons  named  or  any  other  person  to 
compel  the  Rajah  to  appear  at  the  Mala. 
He  had  no  p>ower  except  that  which  was 
vested  in  him  by  the  Aft.    If  the  Deputy 
Commissioner  considered  it  necessary  thai 
the  Maharajah    should    be   examined  per- 
sonally   either    by    himself    or    by  others 
competent  to  form  an  opinion  as  to  his  state 
of  mind,  proper  delicacy  required  that  the 
examination  should  be  held  at  the  Rajah^s 
own  residence.     The  order  appears  to  have 
been  made  without   proper    reflection  and 
without  that  consideration   which   ought   10 
have  been  shown  to  any  gentleman  placed 
in  the  lamentable  position  of  having  an  en- 
quiry instituted  as  to  the  state  of  his  mind. 

It  appears  to  me  that  this  appeal  must  be 
decreed  and  the  order  quashed,  with  costs, 
to  be  paid  by  the  persons  upon  whose  peti- 
tion the  order  was  issued. 

Jackson,  J, — I  am  entirely  of  the  same 
opinion. 

Upon  the  want  of  feeling  aB^.^^^i^^'^^'O^ 
exhibited  by  th^  order  of  tbe~bi4>Qt7  Com- 
missioner,  I  have  not  a  word  to  add.  The 
sentiments  to  which  my  Lord  hat  given  ex* 
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pression  have  my  full  concurrence.  I  also 
quite  agree  that  the  application  for  enquiry 
under  the  Lunacy  Act  ought  to  be  verified.  I 
will  only  say  one  or  two  words  touching  the 
privilege  of  the  Maharajah  in  this  case. 

Section  5,  Act  XXXV.  of  1858,  it  is  true, 
provides : — 

"The  Civil  Courts  may  require  the 
''alleged  lunatic  to  attend  at  such  conveni- 
"ent  time  and  place  as  it  may  appoint 
"  for  the  purpose  of  being  personally  exa- 
mined by  the  Court  or  by  any  i>erson 
"from  whom  the  Court  may  desire  to  have 
**  a  report  of  the  mental  capacity  and  condi- 
•*  tion  of  such  alleged  lunatic." 

But  I  think  that  those  words  are  unques- 
tionably governed  by  Section  22  of  the  Civil 
Procedure  Code,  which  declares  that  "the 
"  Government  may,  at  its  discretion,  exempt 
from  personal  appearance  in  Court  any 
person  whose  rank,  in  the  opinion  of  the 
"Government,  entitles  him  to  the  privilege 
*'  of  exemption." 

It  seems  to  me  that,  if  this  Maharajah  has 
been  exempted,  as  I  am  informed  he  is  ex- 
empted, from  personal  appearance  in  Court 
in  ordinary  civil  proceedings,  he  was  ex- 
empted from  personal  appearance  in  Court 
in  any  enquiry  of  this  nature;  and,  if  he 
was  exempted  from  personal  appearance  in 
Court  at  the  ordinary  place  of  sitting  of  the 
Deputy  Commissioner,  it  fortiori,  and  for 
infinitely  stronger  reasons,  he  was  exempted 
from  appearing  under  compulsion  in  a 
public  market-place. 

The  language  of  Section  6  of  the  Lunacy 
Act  certainly  points  to  the  manner  in  which 
the  Court  should  have  acted.  If  it  was 
necessary  to  institute  an  enquiry  into  the 
state  of  mind  of  this  gentleman,  it  was  for 
the  Deputy  Commissioner  to  have  gone  him- 
self or  to  have  deputed  some  subordinate 
judicial  functionary.  A  medical  officer  might 
also  have  been  directed  to  proceed  to  the 
Maharajah's  ordinary  dwelling-house.  But 
the  order  which  the  Court  below  did  issue 
appears  to  me  wanting  alike  in  delicacy  and 
in  legality. 

I  have  said  that  what  has  fallen  from  the 
Chief  Justice  on  this  occasion  has  my  entire 
concurrence,  and  I  am  perhaps  the  more  bound 
to  say  so.  hf^^Ause  my  former  experience  as 
a  Zillah  fti^ge*  and  otherwise  in  this  country 
enables  me  to  enter  more  fully  into  the 
feelings  of  parties.    It  is  the  want  of  con- 
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sideration  and  want  of  propriety  evinced 
in  orders  like  the  present,  which,  more  than 
anything  else,  disgusts  and  alienates  from 
the  English  officials  the  more  intelligent 
and  refined  among  the  people  of  this 
country. 

I  quite  concur  in  the  order  of  the  Chief 
Justice. 


The  7th  June  1866. 

Present : 

The  Hon'ble  G.  Loch  and  L.  S.  Jackson, 

Judges. 

Native  Religious  Endowments — Succession  to 
Mohunt — Certificate  to  collect  his  debts. 

Case  No.  41  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  Major  H,  M.  Boddam,  Deputy  Commis- 
sioner of  Hazareebaugh, 

Mohunt  Sheoprokash  poss.  Petitioner, 

versus 

Mohunt  Joyram  Doss,  Opposite  Party, 

Mr,  R,  T,  Allan  and  Baboos  Unnoda  Persad 
Banerjee,  Dwarkanath  Mitter,  and  Chunder 
Madhub  Ghose  for  Petitioner. 

■ 

Baboos  Onoocool  Chunder  Mookerjee,  Taruck- 
naih  Sen,  and  Mohendro  Loll  Shome,  and 
Moonshee  Ameer  Aliior  Respondent. 

According- to  Hindoo  Law,  a  Chela  is  the  heir  to,  and, 
%8  such,  entitled  to  a  certificate  enabling  him  to  collect 
the  debts  of,  a  deceased  Mohunt. 

Loch,  J, — In  this  case  we  think  that, 
under  the  ordinary  rule  of  Hindoo  Law, 
the  ,Chela  would  succeed  to  the  late  Mohunt, 
and*  that,  a^  such,  he  is  entitled  to  the  certi- 
ficate. If  there  is  any  custom,  though  none 
is  stated  or  pleaded  by  the  opposite  party, 
by  which  the  Chela  is  not  entitled  to  succeed, 
and  by  which  the  Mohunt  is  elected  by  a 
meeting  of  Mahajuns  and  others,  the  re- 
spondent was  bound  to  state  and  prove  its 
existence.  But  we  find  that  there  is  no 
allegation  of  anything  of  that  sort  before 
the  Lower  Court,  nor,  as  now  urged  before 
us,  that  the  appellant  has  forfeited  his  rights 
by  becoming  the  disciple  of  another 
Mohunt;  and,  as  we  think  that,  according 
to  the  ordinary  rule  of  Hindoo  Law,  the 
Chela  is  entitled  to  the  certificate,  we  re- 
verse  the  Judge's  order  with  costs,  and  give 
him  the  certificate. 
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about  to  be  instituted,  and,  if  he  thought 
that  the  state  of  the  Rajah's  mind  was  such 
that  personal  service  on  him  would  not  be 
effectual,  he  should  have  caused  the  notice 
to  be  served  on  some  of  his  relatives  or  other 
persons  who  were  likely  to  look  after  his 
interests.  Further,  if  he  considered  that  a 
personal  examination  of  the  Rajah  was  ne- 
cessary, he  should  have  fixed  some  place 
for  examining  the  Rajah  privately  without 
subjecting  him  to  anything  likely  to  be 
considered  as  a  degradation,  or  doing  any- 
thing inconsistent  with  the  respect  and 
consideration  due  to  his  rank  and  position. 

The  order  is  as  follows  :  "  This  petition 
"  was  filed  by  Burra  Lai  Opendronath  Sahee 
"under  Act  XXXV.  of  1858.  The  sub- 
<' stance  of  the  case  is  that  Maharajah 
Jugunnath  Sahee  Deo,  the  paternal  uncle 
of  the  above-mentioned  petitioner,  resem- 
'*  bles  a  mad  man,  and  cannot  properly  man- 
"  age  his  zemindary  affairs,  and  is  unfit 
"for  work.  After  perusing  the  entire 
"petition,  I  find  that,  according  to  Section 
2  of  the  above-mentioned  Regulation,  it  is 
necessary  to  enquire  into  the  particulars 
relating  to  the  Maharajah's  insanity. 
"  It  is,  therefore,  ordered  that  an  Ittalanamah 
"  be  issued  against  the  Maharajah  of  Nag- 
"  pore  and  Burree  Muhadai  Saheba,  and 
"  Munjhul  Muhadai  Saheba,  and  Gopal  Sahee, 
"fixing  7th  February  1866  as  the  date  for 
"the  trial  of  the  case,  directing  them  to 
"  look  after  it.  Besides  some  Rajahs  will 
"come  to  the  Fair,  two  of  whom  shall  be 
"  elected  as  Assessors,  and  assist  me  in 
"  investigating  and  trying  the  matter.  More- 
"  over,  a  written  order  be  issued  against  Lall 
"Muhal  Sahee,  Nubur  Dewan  Pandeh, 
"  Jugunnath  Roy,  and  Pandeh  Bhoopal  Roy, 
"  Sheo  Pershad  Sunker,  and  Juggut  Sunker, 
directing  them  to  make  the  Maharajah  ap- 
pear at  the  Fair  ;  should  they^fail  to  make 
"  him  appear,  a  proper  order  shall  be  issued. 
"  The  Maharajah's  objection  that  he  has  been 
"  exempted  from  attending  Courts  of  Justice 
"  cannot  be  listened  to.  The  persons  named 
"  above  are  required  to  make  him  appear  with- 
"  out  raising  any  objection.  No  plea  whatever 
**  on  the  point  will  be  heard  in  this  case." 

No  place  is  mentioned  for  holding  the 
enquiry  into  the  state  of  the  Rajah's  mind 
except  the  Mala  or  Fair.  If  for  any  reason 
the  Deputy  Commissioner  thought  it  right, 
instead  of  holding  the  enquiry'  in  his  ordinary 
Court,  that  the  Court  should  be  held  at  the 
Malay  and  that  the  Rajah  should  attend  at 
his  camp  ,or  wherever  he  might  intend 
to  hold  the  enquiry,  he  ought  to  have  given 
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notice  to  the  Rajah  of  the  precise  place  at 
which  he  was  to  attend.  Instead  of  that, 
he  and  the  ladies  are  told  generally  that 
the  enquiry  would  be  held  at  the  Mala, 

On  of  the  greatest  afflictions  to  which  a 
human  being  can  be  subject  is  to  be  de- 
prived of  his  intellect.  But  think  of  the 
degradation  of  being  required  to  attend  al 
a  Mala  for  the  purpose  of  having  the  state 
of  his  mind  enquired  into  !  To  compel  the 
Rajah  to  appear  in  open  Court  would  have 
been  wanting  in  that  respect  to  which  he 
was  entitled.  But  to  compel  him  to  appear 
at  the  Mala  for  such  a  purpose  shows  a 
want  of  consideration  which  one  woold 
scarcely  imagine  to  be  possible.  It  was, 
as  it  were,  announcing  to  him  that  the  state 
of  his  mind  was  to  be  proclaimed  and  made 
public  to  all  the  Rajahs  and  other  gentlemen 
of  distinction  who  might  attend  at  the  Mala, 
and  that  he  was  to  come  there  to  expose 
himself.  But  the  order  proceeds  to  state 
that  "a  written  order  be  directed  to  Lala 
"  Dewan  Pandeh,  Jugunnath  Roy,  Pandeh 
"  Bhooput  Roy,  Sheo  Pershad  Sunker,  and 
"  Juggut  Sunker,  to  make  the  Maharajah 
"  appear  at  the  Fair.  Should  they  fail  to  make 
"  him  appear,  a  proper  order  shall  be  issued 
''  The  Maharajah's  objection  that  he  has 
"  been  exempted  from  attending  Courts  of 
"  Justice  cannot  be  listened  to." 

Now,  it  is  clear  that  the  Deputy  Commis- 
sioner had  no  power  or  authority  to  order 
the  persons  named  or  any  other  person  to 
compel  the  Rajah  to  appear  at  the  Mala. 
He  had  no   power  except  that  which  was 
vested  in  him  by  the  Ad.     If  the  Deputy 
Commissioner  considered  it  necessary  that 
the   Maharajah    should    be    examined  per- 
sonally   either    by    himself    or    by   omers 
competent  to  form  an  opinion  as  to  his  state 
of  mind,  proper  delicacy  required  that  the 
examination  should  be  held  at  the  Rajah's 
own  residence.     The  order  appears  to  have 
been  made  without   proper    reflection   and 
without  that  consideration   which   ought   to 
have  been  shown  to  any  gentleman  placed 
in  the  lamentable  position  of  having  an  en* 
quiry  instituted  as  to  the  state  of  his  mind. 

It  appears  to  me  that  this  appeal  must  be 
decreed  and  the  order  quashed,  with  costs, 
to  be  paid  by  the  persons  upon  whose  peti- 
tion the  order  was  issued. 

Jackson,  y, — I  am  entirely  of  the  same 
opinion. 

Upon  the  want  of  feeling  a&^J^onsideratioQ 

exhibited  by  th^  order  of  tlftriM^uty  Com* 

missioner,  I  have  not  a  word  to  add.     The 

I  sentiments  to  which  my  Lord  has  given  tts* 
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pression  have  my  full  concurrence.  I  also 
quite  agree  that  the  application  for  enquiry 
under  the  Lunacy  Act  ought  to  be  verified.  I 
will  only  say  one  or  two  words  touching  the 
privilege  of  the  Maharajah  in  this  case. 

Section  5,  Act  XXXV.  of  1858,  it  is  true, 
provides : — 

"The  Civil  Courts  may  require  the 
''alleged  lunatic  to  attend  at  such  conveni- 
"ent  time  and  place  as  it  may  appoint 
•'  for  the  purpose  of  being  personally  exa- 
"  mined  by  the  Court  or  by  any  person 
"from  whom  the  Court  may  desire  to  have 
*•  a  report  of  the  mental  capacity  and  condi- 
**  tion  of  such  alleged  lunatic." 

But  I  think  that  those  words  are  unques- 
tionably governed  by  Section  22  of  the  Civil 
Procedure  Code,  which  declares  that  "the 
"  Government  may,  at  its  discretion,  exempt 
from  personal  appearance  in  Court  any 
person  whose  rank,  in  the  opinion  of  the 
"Government,  entitles  him  to  the  privilege 
"  of  exemption." 

It  seems  to  me  that,  if  this  Maharajah  has 
been  exempted,  as  I  am  informed  he  is  ex- 
empted, from  personal  appearance  in  Court 
in  ordinary  civil  proceedings,  he  was  ex- 
empted from  personal  appearance  in  Court 
in  any  enquiry  of  this  nature;  and,  if  he 
was  exempted  from  personal  appearance  in 
Court  at  the  ordinary  place  of  sitting  of  the 
Deputy  Commissioner,  it  fortiori ^  and  for 
infinitely  stronger  reasons,  he  was  exempted 
from,  appearing  under  compulsion  in  a 
public  market-place. 

The  language  of  Section  6  of  the  Lunacy 
Act  certainly  points  to  the  manner  in  which 
the  Court  should  have  acted.  If  it  was 
necessary  to  institute  an  enquiry  into  the 
state  of  mind  of  this  gentleman,  it  was  for 
the  Deputy  Commissioner  to  have  gone  him- 
self or  to  have  deputed  some  subordinate 
judicial  functionary.  A  medical  officer  might 
also  have  been  directed  to  proceed  to  the 
Maharajah's  ordinary  dwelling-house.  But 
the  order  which  the  Court  below  did  issue 
appears  to  me  wanting  alike  in  delicacy  and 
in  legality. 

I  have  said  that  what  has  fallen  from  the 
Chief  Justice  on  this  occasion  has  my  entire 
concurrence,  and  lam  perhaps  the  more  bound 
to  say  so.  l^-^Ause  my  former  experience  as 
a  Zfllah  TfiBge*  and  otherwise  in  this  country 
enables  me  to  enter  more  fully  into  the 
feelings  of  parties.    It  is  the  want  of  con- 
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sideration  and  want  of  propriety  evinced 
in  orders  like  the  present,  which,  more  than 
anything  else,  disgusts  and  alienates  from 
the  English  officials  the  more  intelligent 
and  refined  among  the  people  of  this 
country. 

I  quite  concur  in  the  order  of  the  Chief 
Justice. 


The  7th  June  1866. 
Present : 

The  Hon'ble  G.  Loch  and  L.  S.  Jackson, 

Judges. 

Native  Religious  Endowments — Succession  to 
Mohunt — Certificate  to  collect  his  debts. 

Case  No.  41  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  Major  H,  M.  Boddam,  Deputy  CommiS" 
sioner  of  Hazareebaugh. 

Mohunt  Sheoprokash  poss,  Petitioner, 

versus 

Mohunt  Joyram  Doss,  Opposite  Party. 

Mr.  R.  T.  Allan  and  Baboos  Unnoda  Persad 
Banerjee,  Dwarkanath  Mitter^  and  Chunder 
Madhub  Ghose  for  Petitioner. 

• 

Baboos  Onoocool  Chunder  Mookerjee,  Taruck^ 
nath  Sen,  and  Mohendro  Loll  Shome,  and 
Moonshee  Ameer  Aliiox  Respondent. 

Accordingrto  Hindoo  Law,  a  Chela  is  the  heir  to,  and, 
%is  such,  entitled  to  a  certificate  enabling  him  to  collect 
the  debts  of,  a  deceased  Mohunt. 

Loch,  J. — In  this  case  we  think  that,  • 
under  the  ordinary  rule  of  Hindoo  Law, 
the  Chela  would  succeed  to  the  late  Mohunt, 
and'  that,  a^  such,  he  is  entitled  to  the  certi- 
ficate. If  there  is  any  custom,  though  none 
is  stated  or  pleaded  by  the  opposite  party, 
by  which  the  Chela  is  not  entitled  to  succeed, 
and  by  which  the  Mohunt  is  elected  by  a 
meeting  of  Mahajuns  and  others,  the  re- 
spondent was  bound  to  state  and  prove  its 
existence.  But  we  find  that  there  is  no 
allegation  of  anything  of  that  sort  before 
the  Lower  Court,  nor,  as  now  urged  before 
us,  that  the  appellant  has  forfeited  his  rights 
by  becoming  the  disciple  of  another 
Mohunt;  and,  as  we  think  that,  according 
to  the  ordinary  rule  of  Hindoo  Law,  the 
Chela  is  entitled  to  the  certificate,  we  re- 
verse the  Judge's  order  with  costs,  and  give 
him  the  certificate. 
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about  to  be  instituted,  and,  if  he  thought 
that  the  state  of  the  Rajah's  mind  was  such 
that  personal  service  on  him  would  not  be 
effectual,  he  should  have  caused  the  notice 
to  be  served  on  some  of  his  relatives  or  other 
persons  who  were  likely  to  look  after  his 
interests.  Further,  if  he  considered  that  a 
personal  examination  of  the  Rajah  was  ne- 
cessary, he  should  have  fixed  some  place 
for.  examining  the  Rajah  privately  without 
subjecting  him  to  anything  likely  to  be 
considered  as  a  degradation,  or  doing  any- 
thing inconsistent  with  the  respect  and 
consideration  due  to  his  rank  and  position. 

The  order  is  as  follows  :  "  This  petition 
**  was  filed  by  Burra  Lai  Opendronath  Sahee 
"under  Act  XXXV.  of  1858.  The  sub- 
<' stance  of  the  case  is  that  Maharajah 
Jugunnath  Sahee  Deo,  the  paternal  uncle 
of  the  above-mentioned  petitioner,  resem- 
"  bles  a  mad  man,  and  cannot  properly  man- 
"  age  his  zemindary  affairs,  and  is  unfit 
"for  work.  After  perusing  the  entire 
"petition,  I  find  that,  according  to  Section 
"  2  of  the  above-mentioned  Regulation,  it  is 
necessary  to  enquire  into  the  particulars 
relating  to  the  Maharajah's  insanity. 
"  It  is,  therefore,  ordered  that  an  Ittalanamah 
"  be  issued  against  the  Maharajah  of  Nag- 
"  pore  and  Burree  Muhadai  Saheba,  and 
"  Munjhul  Muhadai  Saheba,  and  Gopal  Sahee, 
"fixing  7th  February  1866  as  the  date  for 
"the  trial  of  the  case,  directing  them  to 
"  look  after  it.  Besides  some  Rajahs  will 
"come  to  the  Fair,  two  of  whom  shall  be 
"  elected  as  Assessors,  and  assist  me  in 
"  investigating  and  trying  the  matter.  More- 
"  over,  a  written  order  be  issued  against  Lall 
"Muhal  Sahee,  Nubur  Dewan  Pandeh, 
"  Jugunnath  Roy,  and  Pandeh  Bhoopal  Roy, 
"  Sheo  Pershad  Sanker,  and  Juggut  Sunker, 
"  directing  them  to  make  the  Maharajah  ap- 
"  pear  at  the  Fair  ;  should  they^fail  to  make 
"  him  appear,  a  proper  order  shall  be  issued. 
"  The  Maharajah's  objection  that  he  has  been 
"  exempted  from  aUending  Courts  of  Justice 
"  cannot  be  listened  to.  The  persons  named 
"  above  are  required  to  make  him  appear  with- 
"  out  raising  any  objection.  No  plea  whatever 
**  on  the  point  will  be  heard  in  this  case." 

No  place  is  mentioned  for  holding  the 
enquiry  into  the  state  of  the  Rajah's  mind 
except  the  Mala  or  Fair.  If  for  any  reason 
the  Deputy  Commissioner  thought  it  right, 
instead  of  holding  the  enquiry  in  his  ordinar}' 
Court,  that  the  Court  should  be  held  at  the 
Mala,  and  that  the  Rajah  should  attend  at 
his  camp  «or  wherever  he  might  intend 
to  hold  the  enquiry,  he  ought  to  have  given 


notice  to  the  Rajah  of  the  precise  place  at 
which  he  was  to  attend.  Instead  of  that, 
he  and  the  ladies  are  told  generally  that 
the  enquiry  would  be  held  at  the  Mala, 

On  of  the  greatest  afiSictions  to  which  a 
human  being  can  be  subject  is  to  be  de- 
prived of  his  intellect.  But  think  of  the 
degradation  of  being  required  to  attend  al 
a  Mala  for  the  purpose  of  having  the  state 
of  his  mind  enquired  into  !  To  compel  the 
Rajah  to  appear  in  open  Court  would  have 
been  wanting  in  that  respect  to  which  he 
was  entitled.  But  to  compel  him  to  appear 
at  the  Mala  for  such  a  pufpose  shows  a 
want  of  consideration  which  one  would 
scarcely  imagine  to  be  possible.  It  was, 
as  it  were,  announcing  to  him  that  the  state 
of  his  mind  was  to  be  proclaimed  and  made 
public  to  all  the  Rajahs  and  other  gentlemen 
of  distinction  who  might  attend  at  the  Mala, 
and  that  he  was  to  come  there  to  expose 
himself.  But  the  order  proceeds  to  state 
that  "a  written  order  be  directed  to  Lala 
"  Dewan  Pandeh,  Jugunnath  Roy,  Pandeh 
"  Bhooput  Roy,  Sheo  Pershad  Sunker,  and 
"Juggut  Sunker,  to  make  the  Maharajah 
"  appear  at  the  Fair.  Should  they  fail  to  make 
"  him  appear,  a  proper  order  shall  be  issued 
"  The  Maharajah's  objection  that  be  has 
"  been  exempted  from  attending  Courts  of 
"  Justice  cannot  be  listened  to." 

Now,  it  is  clear  that  the  Deputy  Commis- 
sioner had  no  power  or  authority  to  order 
the  persons  named  or  any  other  person  to 
compel  the  Rajah  to  appear  at  the  Mala. 
He  had  no  power  except  that  which  was 
vested  in  him  by  the  Ad.    If  the  Deputy 
Commissioner  considered  it  necessary  that 
the  Maharajah    should   be   examined  per- 
sonally   either    by    himself    or    by  omers 
competent  to  form  an  opinion  as  to  his  state 
of  mind,  proper  delicacy  required  that  the 
examination  should  be  held  at  the  Rajah^s 
own  residence.     The  order  appears  to  have 
been  made  without   proper   reflection  and 
without  that  consideration   which   ought   to 
have  been  shown  to  any  gentleman  placed 
in  the  lamentable  position  of  having  an  en- 
quiry instituted  as  to  the  state  of  his  mind. 

It  appears  to  me  that  this  appeal  must  be 
decreed  and  the  order  quashed,  with  costs, 
to  be  paid  by  the  persons  upon  whose  peti- 
tion the  order  was  issued. 

Jackson,  J, — I  am  entirely  of  the  same 
opinion. 

Upon  the  want  of  feeling  aB^.c^^^'^^'^^^ 
exhibited  by  th^  order  of  thCTD^uty  Com* 
missioner,  I  have  not  a  word  to  add.  The 
sentiments  to  which  my  Lord  has  given  •>- 
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pres^on  have  my  full  concurrence.  I  also 
quite  agree  that  the  application  for  enquiry 
under  the  Lunacy  Act  ought  to  be  verified.  I 
will  only  say  one  or  two  words  touching  the 
privilege  of  the  Maharajah  in  this  case. 

Section  5,  Act  XXXV.  of  1858,  it  is  true, 
provides : — 

"The  Civil  Courts  may  require  the 
''alleged  limatic  to  attend  at  such  conveni- 
"  ent  time  and  place  as  it  may  appoint 
"  for  the  purpose  of  being  personally  exa- 
mined by  the  Court  or  by  any  person 
from  whom  the  Court  may  desire  to  have 
**  a  report  of  the  mental  capacity  and  condi- 
"  tion  of  such  alleged  lunatic." 

But  I  think  that  those  words  are  unques- 
tionably governed  by  Section  22  of  the  Civil 
Procedure  Code,  which  declares  that  "the 
"  Government  may,  at  its  discretion,  exempt 
from  personal  appearance  in  Court  any 
]>erson  whose  rank,  in  the  opinion  of  the 
**  Government,  entitles  him  to  the  privilege 
**  of  exemption." 

It  seems  to  me  that,  if  this  Maharajah  has 
been  exempted,  as  I  am  informed  he  is  ex- 
empted, from  personal  appearance  in  Court 
in  ordinary  civil  proceedings,  he  was  ex- 
empted from  personal  appearance  in  Court 
in  any  enquiry  of  this  nature;  and,  if  he 
was  exempted  from  personal  appearance  in 
Court  at  I  he  ordinary  place  of  sitting  of  the 
Deputy  Commissioner,  d  fortiori^  and  for 
infinitely  stronger  reasons,  he  was  exempted 
from  appearing  under  compulsion  in  a 
public  market-place. 

The  language  of  Section  6  of  the  Lunacy 
Act  certainly  points  to  the  manner  in  which 
the  Court  should  have  acted.  If  it  was 
necessary  to  institute  an  enquiry  into  the 
state  of  mind  of  this  gendeman,  it  was  for 
the  Deputy  Commissioner  to  have  gone  him- 
self or  to  have  deputed  some  subordinate 
judicial  functionary.  A  medical  officer  might 
also  have  been  directed  to  proceed  to  the 
Maharajah's  ordinary  dwelling-house.  But 
the  order  which  the  Court  below  did  issue 
appears  to  me  wanting  alike  in  delicacy  and 
in  legality. 

I  have  said  that  what  has  fallen  from  the 
Chief  Justice  on  this  occasion  has  my  entire 
concurrence,  and  lam  perhaps  the  more  bound 
to  say  so,  hf-<?4use  my  former  experience  as 
a  Zillah  T^ge*  and  otherwise  in  this  country 
enables  me  to  enter  more  fully  into  the 
feelings  of  parties.    It  is  the  want  of  con- 
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sideration  and  want  of  propriety  evinced 
in  orders  like  the  present,  which,  more  than 
anything  else,  disgusts  and  alienates  from 
the  English  officials  the  more  intelligent 
and  refined  among  the  people  of  this 
country. 

I  quite  concur  in  the  order  of  the  Chief 
Justice. 


The  7th  June  1866. 
Present : 

The  Hon'ble  G.  Loch  and  L.  S.  Jackson, 

Judges, 

Native  Religions  Endowments — Snccession  to 
Mohunt— Certificate  to  collect  his  debts. 

Case  No.  41  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  Major  H,  M.  Boddam,  Deputy  CommiS" 
st'oner  of  Hazareehaugh, 

Mohunt  Sheoprokash  poss,  Petitioner^ 

versus 

Mohunt  Joyram  Doss,  Opposite  Party. 

Mr,  R,  T.  Allan  and  Baboos  Unnoda  Persad 
Banerjeej  Dwarkanath  Mitter^  and  Chunder 
Madhuh  Ghose  for  Petitioner. 

Baboos  Onoocool  Chunder  Mookerjee,  Taruck^ 
nath  Sen,  and  Mohendro  Loll  Shome^  and 
Moonshee  Ameer  AH  for  Respondent. 

According:  to  Hindoo  Law,  a  Chela  is  the  heir  to,  and, 
%s  such,  entitled  to  a  certificate  enabliogf  him  to  collect 
the  debts  of,  a  deceased  Mohunt. 

Loch,  J, — In  this  case  we  think  that, 
under  the  ordinary  rule  of  Hindoo  Law, 
the  ,Chela  would  succeed  to  the  late  Mohunt, 
and'  that,  a^  such,  he  is  entitled  to  the  certi- 
ficate. If  there  is  any  custom,  though  none 
is  stated  or  pleaded  by  the  opposite  party, 
by  which  the  Chela  is  not  entitled  to  succeed, 
and  by  which  the  Mohunt  is  elected  by  a 
meeting  of  Mahajuns  and  others,  the  re- 
spondent was  bound  to  state  and  prove  its 
existence.  But  we  find  that  there  is  no 
allegation  of  anything  of  that  sort  before 
the  Lower  Court,  nor,  as  now  urged  before 
us,  that  the  appellant  has  forfeited  his  rights 
by  becoming  the  disciple  of  another 
Mohunt;  and,  as  we  think  that,  according 
to  the  ordinary  rule  of  Hindoo  Law,  the 
Chela  is  entitled  to  the  certificate,  we  re- 
verse the  Judge's  order  with  costs,  and  give 
him  the  certificate. 
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about  to  be  instituted,  and,  if  he  thought 
that  the  state  of  the  Rajah's  mind  was  such 
that  personal  service  on  him  would  not  be 
effectual,  he  should  have  caused  the  notice 
to  be  served  on  some  of  his  relatives  or  other 
persons  who  were  likely  to  look  after  his 
interests.  Further,  if  he  considered  that  a 
personal  examination  of  the  Rajah  was  ne- 
cessary, he  should  have  fixed  some  place 
for  examining  the  Rajah  privately  without 
subjecting  him  to  anything  likely  to  be 
considered  as  a  degradation,  or  doing  any- 
thing inconsistent  with  the  respect  and 
consideration  due  to  his  rank  and  position. 

The  order  is  as  follows  :  "  This  petition 
'*  was  filed  by  Burra  Lai  Opendronath  Sahee 
"under  Act  XXXV.  of  1858.  The  sub- 
"  stance  of  the  case  is  that  Maharajah 
"  Jugunnath  Sahee  Deo,  the  paternal  uncle 
"of  the  above-mentioned  petitioner,  resem- 
"  bles  a  mad  man,  and  cannot  properly  man- 
age his  zemindary  affairs,  and  is  unfit 
for  work.  After  perusing  the  entire 
"petition,  I  find  that,  according  to  Section 
"  2  of  the  above-mentioned  Regulation,  it  is 
necessary  to  enquire  into  the  particulars 
relating  to  the  Maharajah's  insanity. 
"  It  is,  therefore,  ordered  that  an  Ittalanamah 
"  be  issued  against  the  Maharajah  of  Nag- 
"  pore  and  Burree  Muhadai  Saheba,  and 
"  Munjhul  Muhadai  Saheba,  and  Gopal  Sahee, 
"fixing  7th  February  1866  as  the  date  for 
"the  trial  of  the  case,  directing  them  to 
"  look  after  it.  Besides  some  Rajahs  will 
"come  to  the  Fair,  two  of  whom  shall  be 
"  elected  as  Assessors,  and  assist  me  in 
"  investigating  and  trying  the  matter.  More- 
"  over,  a  written  order  be  issued  against  Lall 
"  Muhal  Sahee,  Nubur  Dewan  Pandeh, 
"  Jugunnath  Roy,  and  Pandeh  Bhoopal  Roy, 
"  Sheo  Pershad  Sunker,  and  Juggut  Sunker, 
"  directing  them  to  make  the  Maharajah  ap- 
"  pear  at  the  Fair  ;  should  they^fail  to  make 
"  him  appear,  a  proper  order  shall  be  issued. 
"  The  Maharajah's  objection  that  he  has  been 
"  exempted  from  attending  Courts  of  Justice 
"  cannot  be  listened  to.  The  persons  named 
*'  above  are  required  to  make  him  appear  with- 
"  out  raising  any  objection.  No  plea  whatever 
''  on  the  point  will  be  heard  in  this  case." 

No  place  is  mentioned  for  holding  the 
enquiry  into  the  state  of  the  Rajah's  mind 
except  the  Mala  or  Fair.  If  for  any  reason 
the  Deputy  Commissioner  thought  it  right, 
instead  of  holding  the  enquiry  in  his  ordinary 
Court,  that  the  Court  should  be  held  at  the 
Mala,  and  that  the  Rajah  should  attend  at 
his  camp  ,or  wherever  he  might  intend 
10  hold  the  enquiry,  he  ought  to  have  given 


notice  to  the  Rajah  of  the  precise  place  at 
which  he  was  to  attend.  Instead  of  that, 
he  and  the  ladies  are  told  generally  that 
the  enquiry  would  be  held  at  the  Mala, 

On  of  the  greatest  afiSictions  to  which  a 
human  being  can  be  subject  is  to  be  de- 
prived of  his  intellect.  But  think  of  the 
degradation  of  being  required  to  attend  ai 
a  Mala  for  the  purpose  of  having  the  state 
of  his  mind  enquired  into  !  To  compel  the 
Rajah  to  appear  in  open  Court  would  have 
been  wanting  in  that  respect  to  which  he 
was  entitled.  But  to  compel  him  to  appear 
at  the  Mala  for  such  a  purpose  shows  a 
want  of  consideration  which  one  woold 
scarcely  imagine  to  be  possible.  It  wa^ 
as  it  were,  announcing  to  him  that  the  state 
of  his  mind  was  to  be  proclaimed  and  made 
public  to  all  the  Rajahs  and  other  gentlemen 
of  distinction  who  might  attend  at  the  MaU, 
and  that  he  was  to  come  there  to  expose 
himself.  But  the  order  proceeds  to  state 
that  "a  written  order  be  directed  to  Lala 
"  Dewan  Pandeh,  Jugunnath  Roy,  Pandeh 
"  Bhooput  Roy,  Sheo  Pershad  Sunker,  and 
"Juggut  Sunker,  to  make  the  Maharajah 
"  appear  at  the  Fair.  Should  they  fail  to  make 
"  him  appear,  a  proper  order  shall  be  issued 
"  The  Maharajah's  objection  that  he  has 
"  been  exempted  from  attending  Courts  of 
"  Justice  cannot  be  listened  to," 

Now,  it  is  clear  that  the  Deputy  Commis- 
sioner had  no  power  or  authority  to  order 
the  persons  named  or  any  other  person  to 
compel  the  Rajah  to  appear  at  the  Mala, 
He  had  no  power  except  that  which  was 
vested  in  him  by  the  Ad.  If  the  Deputy 
Commissioner  considered  it  necessary  that 
the  Maharajah  should  be  examined  per- 
sonally either  by  himself  or  by  others 
competent  to  form  an  opinion  as  to  his  state 
of  mind,  proper  delicacy  required  that  the 
examination  should  be  held  at  the  RajaFs 
own  residence.  The  order  appears  to  have 
been  made  without  proper  reflection  and 
without  that  consideration  which  ought  to 
have  been  shown  to  any  gentleman  placed 
in  the  lamentable  position  of  having  an  en* 
quiry  instituted  as  to  the  state  of  his  mind. 

It  appears  to  me  that  this  appeal  must  be 
decreed  and  the  order  quashed,  with  costs, 
to  be  paid  by  the  persons  upon  whose  peti- 
tion the  order  was  issued. 

yackson,  J, — I  am  entirely  of  the  same 
opinion. 

Upon  the  want  of  feeling  aft^consideratioii 

exhibited  by  th^  order  of  tbisnb^utj  Com* 

missioner,  I  have  not  a  word  to  add.     The 

I  sentiments  to  which  my  Lord  hat  given  tz- 
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pression  have  my  full  concurrence.  I  also 
quite  agree  that  the  application  for  enquiry 
tinder  the  Lunacy  Act  ought  to  be  verified.  I 
will  only  say  one  or  two  words  touching  the 
privilege  of  the  Maharajah  in  this  case. 

Section  5,  Act  XXXV.  of  1858,  it  is  true, 
provides : — 

"The  Civil  Courts  may  require  the 
"  alleged  lunatic  to  attend  at  such  conveni- 
"ent  time  and  place  as  it  may  appoint 
•*  for  the  purpose  of  being  personally  exa- 
"  mined  by  the  Court  or  by  any  person 
"from  whom  the  Court  may  desire  to  have 
'*  a  report  of  the  mental  capacity  and  condi- 
"  tion  of  such  alleged  lunatic." 

But  I  think  that  those  words  are  unques- 
tionably governed  by  Section  22  of  the  Civil 
Procedure  Code,  which  declares  that  "the 
"  Government  may,  at  its  discretion,  exempt 
from  personal  appearance  in  Court  any 
]>erson  whose  rank,  in  the  opinion  of  the 
'*  Government,  entitles  him  to  the  privilege 
*'  of  exemption." 

It  seems  to  me  that,  if  this  Maharajah  has 
been  exempted,  as  I  am  informed  he  is  ex- 
empted, from  personal  appearance  in  Court 
in  ordinary  civil  proceedings,  he  was  ex- 
empted from  personal  appearance  in  Court 
in  any  enquiry  of  this  nature;  and,  if  he 
was  exempted  from  personal  appearance  in 
Court  at  (he  ordinary  place  of  sitting  of  the 
Deputy  Commissioner,  d  fortiori^  and  for 
infinitely  stronger  reasons,  he  was  exempted 
from  appearing  under  compulsion  in  a 
public  market-place. 

The  language  of  Section  6  of  the  Lunacy 
Act  certainly  points  to  the  manner  in  which 
the  Court  should  have  acted.  If  it  was 
necessary  to  institute  an  enquiry  into  the 
state  of  mind  of  this  gentleman,  it  was  for 
the  Deputy  Commissioner  to  have  gone  him- 
self or  to  have  deputed  some  subordinate 
judicial  functionary.  A  medical  officer  might 
also  have  been  directed  to  proceed  to  the 
Maharajah's  ordinary  dwelling-house.  But 
the  order  which  the  Court  below  did  is.sue 
appears  to  me  wanting  alike  in  delicacy  and 
in  legality. 

I  have  said  that  what  has  fallen  from  the 
Chief  Justice  on  this  occasion  has  my  entire 
concurrence,  and  lam  perhaps  the  more  bound 
to  say  so.  hf>c?4use  my  former  experience  as 
a  Zniah  .T^^ge*  and  otherwise  in  this  country 
enables  me  to  enter  more  fully  into  the 
feelings  of  parties.    It  is  the  want  of  con- 
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sideration  and  want  of  propriety  evinced 
in  orders  like  the  present,  which,  more  than 
anything  else,  disgusts  and  alienates  from 
the  English  officials  the  more  intelligent 
and  refined  among  the  people  of  this 
country. 

I  quite  concur  in  the  order  of  the  Cluef 
Justice. 


The  7th  June  1866. 

Present : 

The  Hon'ble  G.  Loch  and  L.  S.  Jackson, 

Judges. 

Native  Religions  Endowments — Snccession  to 
Mohunt— Certificate  to  collect  his  debts. 

Case  No.  41  of  1866. 

Miscellaneous  Appeal  from  an  order  passed 
by  Major  H.  M.  Boddam,  Deputy  Commis-' 
sioner  of  Hazareehaugh. 

Mohunt  Sheoprokash  poss,  Petitioner, 

versus 

Mohunt  Joyram  Doss,  Opposite  Party, 

Mr.  R,  T,  Allan  and  Baboos  Unnoda  Persad 
Banerjee,  Dwarkanath  Mitter^  and  Chunder 
Madhub  Ghose  for  Petitioner. 

Baboos  Onoocool  Chunder  Mookerjee,  Taruck- 
natk  Sen,  and  Mohendro  Loll  Shome,  and 
Moonshee  Ameer  Aliior  Respondent. 

According:  to  Hindoo  Law,  a  Chela  is  the  heir  to,  and, 
%s  such,  entitled  to  a  certificate  enabliogf  him  to  collect 
the  debts  of,  a  deceased  Mohunt. 

LocAf  J, — In  this  case  we  think  that, 
under  the  ordinary  rule  of  Hindoo  Law, 
the  ,Chela  would  succeed  to  the  late  Mohunt, 
and*  that,  a^  such,  he  is  entitled  to  the  certi- 
ficate. If  there  is  any  custom,  though  none 
is  stated  or  pleaded  by  the  opposite  party, 
by  which  the  Chela  is  not  entitled  to  succeed, 
and  by  which  the  Mohunt  is  elected  by  a 
meeting  of  Mahajuns  and  others,  the  re- 
spondent was  bound  to  state  and  prove  Its 
existence.  But  we  find  that  there  is  no 
allegation  of  anything  of  that  sort  before 
the  Lower  Court,  nor,  as  now  urged  before 
us,  that  the  appellant  has  forfeited  his  rights 
by  becoming  the  disciple  of  another 
Mohunt;  and,  as  we  think  that,  according 
to  the  ordinary  rule  of  Hindoo  Law,  the 
Chela  is  entitled  to  the  certificate,  we  re- 
verse the  Judge's  order  with  costs,  and  give 
him  the  certificate. 
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Jwkson^  J. — I  quite  concur.  In  this  case 
the  simple  matter  w»s  th^t,  on  the  »pplica- 
tipi>  of  a  certain  party,  the  Judge  invited 
claimants  to  come  in  and  show  their  right 
to  a  certificate  enabling  them  to  collect  the 
debts  of  the  deceased  Mohunt.  It  appears 
that  only  two  parties  came  forward.  One 
of  them  stated  that,  by  the  suffrages  of 
certain  fakeers,  mahajuns,  and  other  persons, 
he  had  been  elected  Mohunt  in  succession 
to  the  deceased  Mohunt,  and  he  says  that 
that  gives  him  a  right  to  the  certificate. 
Another  party  came  forward,  and  said  that 
he  was  the  Chela,  and,  according  to  the  Hin- 
diio  Law,  the  heir  and  personal  represen- 
tative of  the  deceased  Mohunt.  There  was 
no  proof  that  the  kind  of  election  spoken 
to  by  the  respondent  was  an  election  which 
could  displace  the  customary  heir  ;  and 
under  those  circumstances  it  appears  to  me 
that  the  Chela  was  the  proper  heir,  and  as 
such  entitled  to  the  certificate.  Our  de- 
cision goes  no  farther  than  the  pure  question 
who  was  entitled  to  the  certificate. 


The  7th  June  1866. 

Present : 

The  Hpn'ble  G,  Ix)ch  and  L.  S.  Jackson, 

fudges. 

Apptal^Bevsew. 

Case  No.  839  of  1865. 

Afiuejlant&ut  Appeal  from  an  order  passed 
by  the  Officiating  Judge  o/Beerbhoom,  dated 
the  ist  December  186^^  reversing  an  order 
passed  hy  the  Principal  Sudder  Ameen 
of  that  District,  dated  the  jist  March  iSSj. 

Mobanund  Mookerjee,  Appellant, 

versus 

Durpo  Narain  Mahata  and  others, 
Respondents, 

fiaio^  Sre^nath  Doss  and  Kishen  Succa 
Maoherjee  for  Appellant. 

Baboo  Dwarkanath  Mitter  for  Respondents. 

No  Appeal  fies  from  the  order  of  a  Court  refusing  an 
appllcalBap  to  review  its  judgment. 

This  wa^  evidently  a  case  dismissed  under 
the  provisions  of  Section  1 70  of  the  Code  of 
Civil  Procedure.  The  application  of  the 
plaintiff  to  the  Court  of  first  instance  must. 


therefore,  necessarily  have  been  an  appli- 
cation to  review  its  judgment;  and  against 
the  refusal  of  the  Court  to  entertain  that  af^Ii- 
cation,  there  is  no  appeal  to  the  Zillah  Judge. 
Consequently,  the  Zillah  Judge,  in  enteitaio* 
ing  that  appeal,  and  making  an  order  of  re- 
mand upon  it,  acted  without  jurisdiction, 
and  his  order  must  be  set  aside  with  costs. 


The  8th  June  1866. 

Present :       • 

The  Hon'ble  G.  Loch  and  L.  S.  Jackson, 

Judges. 

Ezecution  of  decree— Shares  of  the  decree- 
holders. 

Case  No.  47  of  1866. 

Miscellaneous  Appeal  /roni  an  order  passed 
by  the  Principal  Sudder  Ameen  of  Santi- 
pore  in  Nuddea^  dated  the  joth  A'ovember 
t86s. 

Maharajah  Sutesh  Chunder  Roy  (Judgment- 
debtor),  Appellant, 

versus 

Saroda  Pershad  Mookerjae  and  others 
(Decree-holders),  Respondents. 

Baboos  Sreenath  Doss  and  iV7/  Aladhub 
Sein  for  Appellant, 

Baboos   Romanath   Bose  and    Kishen   Dvai 
Roy  for  Respondents. 

A  judgment-debtor  cannot  object  to  the  share  wkjcb 
one  or  more  decree-bolder^  may  claim. 

These  parties,  by  the  assignment  nhicb 
has  been  executed,  stood  on  the  record  of  this 
case  as  some  of  the  decree-holders  ;  and  they 
are  entitled,  if  the   Court  think   fit,   under 
Section  207  of  the  Code  of  Civil  Procedure, 
to  apply  for  execution  of  the  decree,  that  is, 
of    the    whole    decree.     The     Court     was 
competent  to  compel  the  judgment-debtor  to 
pay  into  Court  the  entire  amount  due  under 
the  decree,  unless  It  should  appear  in  the 
manner  prescribed  in  Section  206  that  the 
decree  had  been  satisfied  either  in  whole  or 
in  part.     Then  it  will  be  for  the  Court  to 
ascertain,  either  by  consent  of  the  parties  or 
otherwise,  to  what  share  each  of  the  decree- 
holders  is  entitled.     It  is  not  for  the  judg- 
ment-debtor to  object  to  the  lill^g   vhich 
one  or  more  decree-holders  may  claim. 

Tb^  appeal  is  dismissf  d  with  costs. 


RULINGS  OF  THE  HIGH  COURT  IN  CRIMINAL  CASES. 


The  4th  January  1866. 

Pnsent : 

The  Hon'ble  W.  S.  Seton-Karr,  Judge. 

Evidenoe  (Statement  of  priaoner). 

Quefen  versus  Suneechur. 

Committed  by  the  Magistrate,  and  tried  hy 
the  Sessions  Judge  of  Patna^  on  a  charge 
of  murder. 

The  statement  of  a  ptiftontr,  whether  taken  as  a  con- 
fession  or  an  axammation,  may  be  received  as  evidente. 

I  SENT  for  the  papers  in  this  case^  ahhougfa 
there  seemed  a  great  doibt  whether  the  ap- 
peal was  really  in  time,  because  there  was 
something  not  quite  clear  in  the  Sessions 
Judge's  charge. 

Read  with  the  evidence,  which  haA  now 
arrived,  the  charge  is  quite  clear. 

The  statement  of  the  prisoner  before  the 
Magistrate  is  evidence  in  this  case,  whether  it 
were  taken  as  a  confession  or  as  an  examina- 
tion. His  guilt  is  quite  clear  from  this 
statement  independent  of  other  testimony. 

The  conviction  and  punishment  are  fairly 
sustainable  under  the  Sections  for  either 
murder  or  dacoity,  and  the  prisoner  deserves 
no  sympathy,  inasmuch  as  he  was  admitted 
to  be  Queen's  evidence,  and  then  deliberately 
refused  to  state  what  he  knew. 

I  reject  the  appeal. 


The  4th  January  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr,  Judge. 

Misdirection  by  Sassions  Judge. 

Queen  versus  Sheikh  Magon. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Dacca,  on  a  charge 
of  grievoyr^urt. 

Thotigft  the  SeAm>ti6  Jodge  ou^iit  not  to  have  made 
a^y  remarks  as  to  what  the  witnesses  for  the  dttfence 


stated  themselves  to  have  heard,  this  slight  error  was 
held  not  to  amoant  to  a  miadiractiod. 

This  seems  to  be  an  extremely  clear  case 
depetiding  on  the  evidence  which  was,  as 
far  as  regards  the  prosecution,  properly  laid 
before  the  Jury  by  the  Session^  Judge. 
The  Sessions  Judge  should  sot,  however, 
have  made  any  remarks  as  to  what  the  wit- 
nesses for  the  defence  stated  theitiselves  to 
have  heard  • 

But  this  slight  error  does  not,  hi  any  iraji', 
amouht  to  a  misdirection,  and  the  case 
against  the  appellam  mainly  rests  (m  the 
evidence  for  the  prosecution,  which  was  clear 
enough,  and  was  properly  dealt  i^ith.  The 
conduct  of  the  prisoner  Magon  w&S  whol^ 
without  excuse. 

Therd  is  no  necessity  to  send  for  the  pft«- 
perfe.    Appeal  rejected. 


The  8th  Januuy  1866. 

Present : 

The  Hon'ble  J.  B.  Phear  and  F.  A.  Glover^ 

Judges. 

Amende— Unlawful  cenpala^ry  laiior. 

Rateeah  versus  Phokondee  and  another. 

Referred  under  Section  ^Jif  tf  Act\XXV. 
of  1861,  and  Circular  Order  No.  18, 
dated  the  t^th  July  1863. 

Amends  cannot  be  awarded  in  a  case  uador  Section 
374  o^  the  Peoal  Code  (aalawlul  ooitipalsory  labor) 
which  comes  under  Chapter  XIV.  of  Uia  Code  of  Crimi- 
nal Procedure. 

It  has  been  frequently  ruled  by  this 
Court  that  amends  can  only  be  awarded  ia 
cases  coming  under  Chapter  XV.  of  theCodd 
of  Criminal  Procedure.  The  offence  with 
which  the  party  was  charged  was  undet 
Section  374  of  the  Penal  Code,  and  conse- 
quently coining  under  Chapter  XIV.  of  the 
Procedure  Act. 

The  Order  of  the  Deputy  Magistttite  w«, 
therefore,  illegal,  aad  the  amount  levied  ts 
awards  most  be  refunded. 
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The  8th  January  1866. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  F.  A.  Glover, 

Judges, 

Eyidence-H^^  to  character  of  had  livelihood  of 
accused)— Report  of  Police  Officer. 

Re/erred  under  Section  434  0^  Act  XX  V.  of 
j86iy  and  Circular  Order  No,  iS,  dated 
the  15th  July  1863. 

Queen  versus  Alum  Sheikh. 

A  Magistrate  should  take  evidence  as  to  the  general 
character  of  a  person  charged  with  bad  livelihood,  and 
not  convict  him  on  the  re{>ort  of  a  police  officer  which 
is  not  evidence  except  against  the  officer  making  it. 

Under 

Extract  (para.  3)  of  Letter  No,  629,  from  *i,  _       _ • 

the  Sessions  Judge  ofRajshahye,  dated  ^"®      ^^^' 

the  t6th  December  1865.  CUmstan- 

3.  The  Deputy   Magistrate  of  Seraj-  ces  Stated 

gunge     has^    convicted      the     prisoner  l  jl 

upon  what  is  not  legal  evidence,  wm,,  ^       .  ^  ® 

on    a    report    of   the   police    officer    of  Sessions 

Muthoora  Station,  which  describes  the  Judcfe  we 

prisoner  as  a  person  of  inveterately  bad  "i         1  '1 

character,    who    lives   by    robbery   and  ^^'^^^  ^"C 

theft.    The  police  repdH   may    be  per-  Deputy 

fectly  correct,  but  the  law  requires  the  M  a  R  i  S  - 

Magistrate  to  take  "  evidence  as  to  the  «  .  j,  f    * 

general  character  "  of  the  person  charged  ^  *  *  ^  C    S 

with  bad  livelihood  (Section  2g6),  and  proceed- 

a  police  report  is  not  "evidence  of  the  ines       ^ 

facts    stated    therein,    except    (Section  .  1  j  . 

154)  against  the  police  officer  who  makes  1  ^  ^  ^  ^3- 1) 

it."    In  the  case  of  theft  of  which  the  and      di- 

prisoner  had  been  previously  convicted,  x^qI  him 
no  proof  of  his  general  character  had        .  ,  J 

been  adduced.  Should 

he  think 
it  necessary,  to  proceed  against  Alum  Sheikh 
according  to  law. 


The  8th  January  1866. 

Present  : 

The  Hon'ble  J.  B.  Phear  and  F.  A.  Glover, 

Judges,  e 

Jnriadiction  (of  Hijgh  Court)— Extra^jndidal 
opinion  oTSessions  Judge. 

Miscellaneous  Case. 
Pal  Charrier  and  others,  Appellants, 

The  High  Court  has  no  jurisdiction  to  quash  the  pro- 
ceedings of  a  Sessions  Judge,  and  to  declare  that  the 
Sessions  Judge  acted  illegally  in  making  any  observa- 
tions upon  the  merits  of  a  case  in  which,  while  admit- 
ting that  he  had  no  i>ower  to  interfere,  he  should  not 
have  passed  any  opinion  upon  the  evidence. 

This  case  was  finally  dealt  with  by  the 
Magistrate  in  the  first  instance.  On  the 
application  of  complainant,  the  Sessions 
Judge  called  for  the  record  pursuant  to 
Section  434  of  the  Criminal  Procedure  Act, 


for  the  purpose  of  satisfying  himself  as  to 
the  legality  of  the  Magistrate's  order,  and 
the  regularity  of  the  proceedings  before  him. 
The  result  of  the  Sessions  Judge's  invesd- 
gation  was  that  he  found  no  reason  for 
referring  the  proceedings  to  this  Court,  bat 
he  took  occasion  to  review  the  evidence  in 
the  case,  and  to  express  his  disapprobation  d 
the  decision  of  the  Magistrate,  particularly 
as  regards  the  \iew  which  the  Magistrate 
took  of  the  complainant's  conduct.  The 
Sessions  Judge  did  not,  however,  attem])i 
to  interfere  with  the  Magistrate's  order. 
We  are  now  asked  to  declare  that  the 
Sessions  Judge  acted  illegally  In  making 
any  observations  upon  the  merits  of  the 
case,  and,  therefore,  that  the  proceedings 
before  him  ought  to  be  quashed.  It  is  only 
necessary  for  us  to  observe  that  we  do  not 
consider  we  have  jurisdiction  under  the 
circumstances  to  deal  with  the  case.  It  is 
unfortunate  that  the  Sessions  Judge,  while 
admitting  that  he  had  no  power  to  interfere, 
should  have  considered  himself  justified  in 
giving  any  opinion  upon  the  evidence.  Bat 
the  only  thing  that  we  can  look  at  is  the 
judicial  conclusion  at  which  he  has  arrived, 
and  we  see  no  legal  ground  upon  which  that 
can  be  impeached. 


The  1 2th  January  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  ^/.. 
Chief  Justice,  the  Hon'ble  F.  B.  Kemp, 
and  W.  S.  Seton-Karr,  Judges, 

Murder  (Procedure  in  acqnitttnp^  oH— High 
Court  (Powers  of,  as  to  correction  oi  wrong 
acquittal,  and  enhancement  of  sentence). 

Queen  versus  Toyab  Sheikh. 

Committed  by  the  Joint  Magistrate^  and 
tried  by  the  Sessions  Judge  of  Tipperah^ 
on  a  charge  of  murder, 

A  Judg^  should^  clearly  acquit  a  prisoner  of  murder 
when  so  charged,  instead  of  merely  finding  him  i^iHy 
of  culpable  homicide  not  amounting  to  muraer. 

When  a  Judge  acjquits  a  prisoner  of  murder,  the 
High  Court  cannot,  either  as  a  Court  of  Appeal  or  as  a 
Court  of  Revision,  find  that,  according  to  the  evideooc, 
the  prisoner  caused  death  with  the  knowledge  mentioned 
in  Clause  4,  Section  300  of  the^  Penal  Code ;  nor  can 
the  High  Court,  however  wrong  it  may  think  the  }vAgt 
to  have  been  in  acquitting  of  murder,  or  however  loaoe- 
quate  it  may  think  the  sentence  to  be,  correct  tbe  error 
or  enhance  the  sentence. 

This  case  turns  upon  a  questing  of  fact. 
1st. — For  murder.  ""^^ 

2nd, — For  culpable  homicide  not  amoont- 
ing  to  murder. 

d 
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The  first  Court  did  not  state  all  the  facts 
necessary  to  constitute  murder.  It  merely 
stated  that  the  prisoner  committed  culpable 
homicide  amounting  to  murder  by  causing 
the  death  of  Ramzan,  negativing  the  Ex- 
ceptions to  Section  300.  It  was  not  neces- 
sary, under  Chapter  XIII.  of  the  Code  of  Cri- 
minal Procedure^  to  state  all  the  facts  which 
were  necessary  to  constitute  the  offence. 

If  the  charge  had  been  expanded,  it  would 
have  stated  that  the  prisoner  caused  the 
death  with  the  intention  of  causing  death,  or 
with  the  intent\pn  mentioned  in  Clause  2  or 
3  of  Section  300  of  the  Penal  Code  ;  or  that 
he  caused  the  death  by  doing  an  act  which 
he  knew  to  be  so  imminently  dangerous, 
tliat  it  must,  in  all  probability,  cause  death, 
or  such  bodily  injury,  &c.,  so  as  to  bring  the 
case  within  Clause  4,  Section  300  of  the 
Penal  Code. 

It  appears  to  us  that,  by  finding  the  pri- 
soner guilty  of  culpable  homicide  not  amount- 
ing to  murder,  the  Sessions  Judge  and 
Assessors,  in  substance  and  effect,  acquitted 
him  of  culpable  homicide  amounting  to 
murder  ;  and  consequently  acquitted  him  as 
well  of  an  intention  to  cause  death  as  of  the 
knowledge  that  the  act  done  was  so  immi- 
nently dangerous  as  to  bring  the  offence 
within  Clause  4,  Section  300,  in  the  same  way 
as  they  would  have  acquitted  him,  if  they 
had  expressly  found  that  he  caused  the 
death  with  the  knowledge  that  the  act  was 
likely  to  cause  death,  but  without  the  inten- 
tion mentioned  in  Clause  i,  2,  or  3  of 
Section  300,  and  without  the  knowledge 
mentioned  in  Clause  4  of  that  Section. 

If  they  had  expressly  acquitted  him  of 
murder  in  that  way,  it  would  not  have  been 
competent  to  this  Court,  either  as  a  Court 
of  Appeal  or  as  a  Court  of  Revision,  to  find 
that,  according  to  the  evidence,  the  prisoner 
caased  the  death  with  the  knowledge  men- 
tioned in  Clause  4 ;  for  whether  the  death 
was  caused  with  that  knowledge  or  not  was 
entirely  a  question  of  fact. 

As  a  Court  of  Appeal  they  could  not  have 
done  so  in  consequence  of  Section  407. 

As  a  Court  of  Revision,  they  could  not 
have  done  so,  as  the  error  was  not  one  of  law, 
nor  was  the  sentence  illegal  (see  Sections 
403,  404,  and  405  of  the  Code  of  Criminal 
Procedure). 

However  wrong  the  Court  may  think  that 
the  Sessions  Judge  and  Assessors  were  in 
acquitting  of  lAurder,  they  have  no  power, 
in  our  opifi!on,'to  correct  tfce  error.  How- 
ever inadequate  they  may  consider  the  sen- 
tence>   they  have  not,  in  our  opinion,  any 


power  to  enhance  it,  as  the  sentence  is  one 
which  is  authorised  by  law  for  the  offence 
of  which  the  prisoner  was  found  guilty. 

We  may  remark  that  we  do  not  concur  with 
the  reasons  upon  which  the  Sessions  Judge  ac- 
quitted the  prisoner  of  the  graver  charge,  and 
we  are  of  opinion  that,  even  upon  the  Sessions 
Judge's  own  view  of  the  case,  the  sentence 
is  far  too  lenient,  for,  even  admitting  that  the 
prisoner  was  not  guilty  of  culpable  homi- 
cide amounting  to  murder,  he  was  guilty 
of  culpable  homicide  not  amounting  to 
murder  of  the  gravest  character.  If  we  had 
power  to  enhance  the  punishment,  we  should 
not  hesitate  to  sentence  the  prisoner  to  ten 
years'  transportation,  the  heaviest  sentence 
which  can  be  passed  for  culpable  homicide 
not  amounting  to  murder,  where  there  is  no 
intention  to  cause  death,  under  Section  304  of 
the  Penal  Code. 


The  13th  January  1866. 
Present : 

The  Hon'ble  W.  S.  Seton-Karr,  Judge, 

Misdirection  (by  Judge). 
Queen  versus  Narain  Bagdee  and  others. 

■ 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Itooghly,  on  a  charge 
of  dacoity. 

It  is  no  misdirection  for  a  Judge  to  tell  the  Jury  that, 
if  the  prisoner  could  not  prove  how  he  became  possessed 
of  certain  articles  (however  small  in  value  ana  common 
in  use  they  may  have  been),  it  was  their  duty  to  convict 
him,  for  the  presumption  in  such  a  case  was  legally  valid 
that  he  knew  that  the  property  had  been  unlawfully 
acquired,  &c.  The  Judge  drew  the  attention  of  the  Jury 
especially  to  the  defence. 

I  HAVE  read  the  charge  carefully,  and 
have  heard  the  arguments  of  the  pleader 
in  favor  of  the  prisoner,  which  are  to  the 
effect  that  tbe  Sessions  Judge  misdirected 
the  Jury  as  regards  the  prisoner  Chunder 
Holdar,  in  telling  them  that,  if  the  piisoner 
could  not  prove  '*  how  he  became  possessed 
''  of  articles  numbered  6  and  7,  it  was  their 
''duty  to  convict  him  of  the  charge  laid 
"against  him;  for  that  the  presumption  in 
"such  a  case  was  legally  valid  that  he 
"knew"  that  the  property  had  been  un- 
lawfully acquired,  &c.,  Ac. 

Now,  the  Jury  had  before  them  two  dif- 
ferent versions  as  to  the  ownership  of  these 
articles,  and  their  attention  was  specially 
drawn  to  the  witnesses  for  the  defence,  and 
to  the  arguments  of  the  vakeel  that  the 
property  was  not  found  concealed.  The 
Jury  thought  proper  to  reject  this  evidence  | 
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and  to  believe  that  for  the  prosecution. 
Under  this  belief,  the  presumption  pointed 
out  by  the  Sessions  Judge  became  a  fair 
legal  prdsumption,  and  conviction  followed. 

I  am  unable  to  discover  anything  that 
amounts  to  a  misdirection  in  this.  The 
articles,  it  may  be  true,  were  of  small  value, 
and  in  common  use;  but  these  are  matters 
for  the  Jury,  and  we  cannot  interfere. 

The  app«al  must  be  rejected. 


The  15th  January  1866. 

Present: 

The  Hofi'ble  W.  S.  Setoti-Karr  and  A.  G. 
Macpherson,  Judges, 

Nuisance  (Removal  of)— Personal  Service  of 

NoCiee. 

Miscellaneous  Case. 
Hochan  vs*  EUtot. 

The  mere  Ao*-9crric0  peraonany  of  a  notice  to  remove 
a  nuisance  is  not  a  sufficient  ground  for  the  Court,  under 
Section  434  of  the  Code  of  Criminal  Procedufv,  to  set 
aside  the  Magistrate's  order,  when  it  appears  that  the 
parties  did  not  take  the  objection  before  the  Magistrate, 
and  that  they  in  fact  admitted  knowledge  of  the  exis- 
tence of  tlie  notice,  and  sought  to  excuse  theh- failure  to 
obey  it. 

The  ground  on  which  we  are  asked  to  set 
aside  the  order  of  the  Magistrate  is  that  the, 
notice  to  remove  the  nuisance  was  not  served 
personally  on  the  defendants.  No  doubt,  if 
the  objection  had  been  taken  i«i  the  first  in- 
stance by  those  most  interested  in  it,  it  might 
have  been  fatal  to  the  conviction.  But,  as  it 
appears  from  the  Magistrate's  Memoraraduin 
that  the  patties  did  not  take  the  objectton, 
and  that  they  in  fact  admitted  that  they 
knew  of  the  existence  of  the  notice,  and 
that  they  failed  to  obey  it,  for  certain  rea- 
sons which  they  gave,  it  does  not  appear 
to  us  that  there  is  any  substantial  error  or 
defect  in  the  proceedings  as  regards  the 
notice,  and,  therefore,  we  decline  to  in- 
tarfeFe. 


The  15th  January  1866. 

Present  : 

The    Hon'ble    L.    S.   Jackson    and   F.  A. 

Glover,  Judges, 

Bribery  (by  Police  Officer). 
Government  versus  Chunder  Coomar  Seia. 

Re/erred  under  Stction  4^  0/  Act  XXW 

of  186  i. 

In  addition  to  punishing  a  Police  Officer  mdi  See 
under  Section  161  of  the  Paaal  Code  for  t*kiqg  a  bdH 
the  Joint  Magistrate  in  his  adniniatratiiNe  tipiiitj 
ordered  his  dismissal.  Held  that  the  order  ef  fine  mi 
the  order  of  dismissal  should  not  be  traated  as  Me 
sentence  b«yand  the  competency  dt  the  JtiiBl  10^ 
trMttopaie* 

Wb  see  BO  reason  for  idterfcring  \m  tills 
case.  The  ofFence  of  which  Chunder  Coc^- 
mar  was  found  gtiilty  waa  one  poniabaUc 
under  Section  161  of  the  PeiMl  Code,  eitfatr 
by  imprisonment  or  fine  ;  and  the  joint  Ma- 
gistrate, who  preferred  to  inflict  the  iatier 
punishment,  was  quite  within  the  k«r.  71k 
sentence  of  dismissal  was  one  cni&df 
apart  from  the  Joint  Magistrate'a  aalhoiiti 
as  a  Magisterial  Officer^  and  was  passed  iti 
hia  admmistrative  capacity.  The  defendaol 
had  the  right,  if  he  thought  fit^  to  appeal 
against  this  portion  of  the  order  to  the 
proper  authorities  separately,  and  the  Sea* 
sions  Jtidge  was,  we  think,  wrong  in  tieadng 
the  order  of  fine  and  dismissal  as  one  sen* 
tence  which  the  Joint  Magistrate  waa  mm 
competent  to  pass. 

With  t«gard  to  the  concluding  part  of 
the  Sessions  Judge's  referenee,  w«  dbser^e 
that  the  offence  under  Section  i6t  of  the 
P^nal  Code  was  one  in  wbkh  a  summofRS 
would  ordinarily  issue,  and  eame,  tfaerekive. 
imder  Chapter  XV.  of  the  Code  Of  Crimitial 
Procedure,  so  that  Sections  251  and  1151 
of  that  Code  do  not  ftpply. 

The  case  is  provided  for  by  Section  J65, 
and  it  appears,  from  the  Joint  Magistrate's 
proceedings  on  the  record,  that  the  substance 
of  this  complaint  was  stated  to  the  ^ceased 
person,  and  he  was  asked  what  he  had  to  say 
in  defence. 


In    no   pointy  of  view,   tlft 
insider  the  Joint  Magistrate'; 


tlfbrdara,  do  we 


consi 
gal  one. 


a  order  an  ill»» 


i?660 
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The  i5tb  Janufiry  1866. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Nnisaace  {Removal  oQ— Obstructions  on 
Thoroughfares. 

Referred  under  Section  43^  of  Act  XXV,  of 

1S61, 

Barodapersad  Mustafee,  Petitioner, 

versus 

Mudoo  Soodun^Biswa3,  on  behalf  of  Gora- 
chand  Mustafee,  Opposite  Party, 

\  Dpputy  Magistrate  should  proceed  qnder  Chapter 
XK.  of  the  Code  of  Criminal  Procedure  for  the  removal 
of  an  unlawful  obstruction  from  a  thoroughfare,  and  not 
under  Section  320,  which  relates  to  disputes  concerning 
use  of  land  or  water. 

W«have 

Exiract  Cpatits,  S^,4fandSj  of  Letter  No.  j      ^t^ 

l4SJromtheOfficiaHng  Sessions  Judge  £^*^*      *"® 

efJessore,datedthe2  3rd  December  ms.  Deputy 

2.  One  Mudoo  Soodun  Biswas*  00  be»  M  a  g  i  S  - 
half  of  Gorachand  Mustafee,  preferred  a  trafA'cT\r/\ 
complaint  before  the  Deputy  Magistrate  ^»^ai«s  pro- 
of Khoolnea,  on  the  1 2th October  1865,  to  ceedingS 
the  effiect  that  Buroda  Persad  Mustafee  and  the 
had  stopped  a  public  thoroughfare  by  Sessions 

buildi^  a  house  00  it.  w^  ^»  ^*» .  w .. « 

3.  Tnc  Deputy  Majgistrate  enquired  J  il  O  g  e  S 
into  the  case,  and  having  found  that  the  letter,  and 
road  in  qnestion  was  a  public  thorough-  ^^^  rvmr^n.- 
fare,  and  that  it  had  been  closed  in  the  ^f  /^^^"^ 
manner  stated  by  the  defendant,  he  With  the 
disposed  of  the  case  under  Section  320  Sessions 
of  tbe  Criminal  Code  of  Procedure^  and  \  n  A  v  t^ 
ordered  that  no  party  was  to  take  posses-  J^r  o  ' 
sion  of  the  road  to  the  exclusion  of  the  The  Order 
public^  and  he  directed  the  police  to  of  the  De- 
re-open  the  thoroughfare.  .      1^ 

4.  It  appears  to  me  that  the  Deputy  ^,^  , 
Magistrate  has  proceeded  under  a  wrong  glStrate  IS 
Section  of  tbe  Code,  and  that  he  ought  to  r  e  V  e  r  sed 
have  conducted  his  proceedings  in  accord-  «  n H  \\L 
ance  with  Section  308  and  the  following  .„  ^ 
Sections*  which  provide  for  the  removal  ^"1  COm- 
of  unlawful  obstructions  from  thorough-  HI  e  n  C  e 

5.  i,  therefore,  beg  to  recommend  that  P^OCeed- 
th^  Deputy  Magistrate's  order  be  reversed,  » ^f^^  de 
and  that  ne  be  directed  to  commence  pro-  novo  un- 
ceedingS  afresh  upder  Chapter  XX.  otthe  Hor  r  K«  ^ 
Criminal  Procedure  Code.  der  Chap- 
ter XX. 


A  sentence  of  fine  only  cannot  be  pas$ed  under'  Sec- 
tion 348  of  the  Penal  Code  (wrongful  confinement  to 
extort  confession,  &c.);  part  of  the  sentence  must  be 
imprisonment. 


The  15th  January  1866. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges, 

Wrongfol  Confinement  (to  extort  con- 
fession, ftc). 

Dhanraj  Singh  versus  Peetumber  Doss. 

Referred  under  Section  434  oj  Act  XX  l\  of 
j86iy  and  Circular  Order  No.  iSy  dated 
the  tsth  July  1863. 


Ths  sentence  passed  by  the 

Extract  (paras.  2,2>,  and  4)  of  Letter  No. 
68 y  from  the  Sessions  Judge  of  Back- 
e^g***^ey  daUd  the   ind  December 

2.  The  order  of  the  Officiating  Joint 
Magistrate  was  a  fine  of  35  rupees;  in 
default  of  payment,  rigorous  imprison- 
ment ioT  three  months. 

3.  This  order  is  illegal,  as,  under  the 
above  Section,  a  sentence  of  fine  only 
cannot  be  passed ;  part  of  the  sentence 
must  be  imprisonment. 

4.  The  fine  is  below  the  appealable 
amount,  and  therefore  the  case  is  for- 
warded to  the  High  Court  in  order 
that  the  sentence  may  be  quashed. 

to  him  in  order  that  he  may 
sentence. 


Ofiiciating 
Joint  Ma- 
gistrate, 
not  being  in 
accordance 
with  the 
provisions 
of  Section 
348  of  the 
Indian  Pe- 
nal Code,  is 
quashed, 
and  the  re- 
cord will  be 
sent  back 
pass  a  legal 


The  15th  January  1866. 

Present: 

The  Hon'ble  G.  Campbell,  Judge. 

Cheating. 

Queen  versus  Heeramun  Hulwye. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  ofHooghly,  on  a  charge 
of  cheating. 

The  mere  talcing  money  one  day,  and  dishonestly 
Tunnmg  awav  without  paying  the  next  day,  is  not 
necessarily  cheating.  There  must  be  an  intention  to 
deceive  and  defraud  at  the  time  of  taking  the  money, 
and  the  subsequent  conduct  of  the  prisoner  would  only 
be  evidence  to  show  the  previous  dishonest  intention. 

The  prisoner  has  been  convicted  of  cheat- 
ing by  the  verdict  of  a  Jury.  There  is 
perhaps  som»  want  of  precision  in  the 
charge  of  the  Sessions  Judge.  The  mere 
taking  money  one  day,  and  dishonestly 
running  away  without  paying  the  next 
day,  is  not  necessarily  cheating.  There  must 
be  an  intention  to  deceive  and  defraud  at  the 
time  of  taking  the  money,  and  the  subse- 
quent conduct  of  the  prisoner  would  only  be 
evidence  to  shew  the  previous  dishonest 
intention.  Still  in  this  case  it  appears  that 
there  could  be  no  doubt  in  fact  of  the  dis- 
honest intention,  if  the  evidence  were 
believed,  and  that  the  real  question  was  one 
of  identity  clearly  found  by  the  Jury.  No 
grounds  for  interfering  with  the  verdict  are 
urged  in  the  petition  of  appeal,  ami  I  reject 
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The  15th  January  1866. 

Present : 

The  Hon*ble  J.  P.  Norman  and  G.  Camp- 
bell, Judges. 

Evidence  (Proof  against  each  Prisoner)— Confes- 
sions of  Prisoners — ^Transmission  of  evidence 
by  Magistrate. 

Queen  versus  Kodai  Kahar  and  others. 

Committed  by  the  Magistrate,  and  tried  by 
the  Officiating  Sessions  Judge  of  Dacca 
on  a  charge  of  dacoity. 

The  Magistrate  in  his  grounds  of  commitment,  and  the 
Sessions  Judge  in  his  conviction  should  specificallv  note 
with  exactness  and  precision  the  proof  against  eacn  par- 
ticular prisoner,  ana  the  manner  in  which  it  is  supported. 

To  give  weight  to  confessions  of  prisoners  recorded 
*  under  Section  14^,  Code  of  Criminal  Procedure,  there 
should  be  a  judicial  record  of  the  special  circumstances 
under  which  such  confessions  were  received  by  the 
Magistrate,  showing  in  whose  custody  the  prisoners 
were,  and  how  far  they  were  quite  free  agents. 

In  a  preliminary  eflquiry  before  a  Magistrate,  the 
evidence  should  be  sent  in  as  found,  and  not  kept  by  the 
police  till  they  have  made  it  all  complete. 

This  is  a  complicated  and  difficult  case  ren- 
dered more  so  by  the  circumstance  that  the 
first  report  and  first  police  investigation 
did  not  disclose  the  offence  now  charged, 
and  that  the  evidence  has  implicated  seve- 
ral other  persons,  besides  the  present  pri- 
soners, in  charges  not  supported  to  convic- 
tion. 

There  has  been  a  full  investigation ;  but 
the  circumstances  are  so  peculiar,  and  the 
evidence  against  the  prisoners  is  so  limited 
in  its  compass,  that  we  could  wish  that,  in- 
stead  of  going  so  far  a  field,  both  the  Magis- 
trate in  his  grounds  of  commitment,  and  the 
Sessions  Judge  in  his  conviction,  had  speci- 
fied with  greater  exactness  and  precision 
the  proof  against  each  particular  prisoner, 
and  the  manner  in  which  it  is  supported. 
On  this,  the  real  gist  of  the  case,  we  find,  in 
the  midst  of  a  long  and  discursive  judgment, 
only  a  general  remark  that  the  charge  is 
proved  against  the  prisoners  generally  by 
the  confessions  before  the  Magistrate,  and 
the  recovery  of  certain  articles  of  property 
with  no  specification  of  the  proof  against 
each  individual. 

The  confessions  before  the  Magistrate 
cannot  be  said  to  have  been  made  in  answer 
to  any  specific  charge;  they  seem  to  have 
been  taken^  weeks  before  any  formal  charge 
was  regularly  preferred  before  the   Magis- 


trate, and  before  the  witnesses  were  sect 
in,  and  can  at  best  only  be  considered  ad- 
missions made  in  the  presence  of  a  Magis- 
trate, and  admissible  in.  evidence  under 
Section  149  of  the  Criminal  Procednie 
Code.  Confessions  are  so  often  in  this  coon* 
try  obtained  by  undue  influence  that,  in  order  to 
give  weight  to  those  recorded  under  Section 
149,  we  think  that  there  should  always  be 
made  a  judicial  record  of  the  special  ciicam- 
stances  under  which  such  confessions  vere 
received  by  the  Magistrate,  shewing  in 
whose  custody  the  prisoners  •were,  and  how 
far  they  were  quite  free  agents.  Nothing 
of  this  is  to  be  found  in  the  record  of  the 
present  case,  and  we  are  unable  to  understand 
why  the  witnesses  were  not  sent  In  till 
weeks  after.  A  preliminary  enquiry  befoce 
a  Magistrate  is  not  the  same  thing  as  a  tiial 
before  a  Judge.  The  evidence  should  be 
sent  in  as  found,  not  kept  by  the  police  till 
they  have  made  it  all  complete.  We  abo 
think  that  there  should  have  been  a  much 
fuller  and  more  precise  examination  of  the 
witnesses  regarding  the  circumstances  of  the 
apprehension  and  confessions  with  reference 
to  the  prisoner's  allegation  of  maltreal- 
ment. 

Taking,  however,  the  case  as  it  stands,  we 
have  against  all  the  prisoners  the  con- 
fessions recorded  by  the  Magistiaie,  sad 
further  against  Kodai,  No.  49,  certain  evi- 
dence to  recognition,  such  as  it  is  (the  alleged 
recovery  of  three  rupees  in  cash,  part  of  the 
stolen  property,  is  not  proved  as  it  ongfat  to 
have  been) — 

Against  Lall  Mahomed,  son  of  Allaluddee, 
No.  50,  the  evidence  of  the  Inspector  of 
Police  that  his  information  led  to  the  dis- 
covery of  a  small  portion  of  the  stolen  pro- 
perty— 

Against  Lall  Mahomed,  son  of  Hubboo, 
the  recovery  from  him  of  certain  small 
items    of    the    property   identified    as   that 

stolen — 

Against   Sher   Allee,    No.    52,   the   rcyxv 

very  of  a  chair. 

Against  Futtick,  No.  53,  the  recoveiy 
of  several  items. 

The  case  is  no  doubt  somewhat  weak,  es- 
pecially against  Nos.  49  and  50.  But«  on  the 
whole,  we  think  that  it  is  one  in  which  it 
was  for  the  Court  trying  the  case  to  judge 
of  ihe  credibility  of  the  evidence  ;  and  we  d» 
not  see  grounds  for  the  intaierence  of  tMi 
Court,  with  a  cc^ncurrent  verdict  bf  the  Se»» 
sions  Judge  and  Assessors.  We  dismiss  the 
appeal. 
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The  1 5tb  January  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Camp- 
bell, Judges, 

Charees  (Only  one  count  for  each  offence) — 
CuqMible  Homicide  not  amounting  to  Murder 
— Emasculation. 

Queen  versus  Baboolun  Hijrah  and  others. 

Commitied  by  the  Magistrate^  and  tried  by 
iht  Session^  Judge  of  Gya,  on  a  charge 
of  homicide  caused  by  emasculation. 

One  count  charging  each  specific  offence  and  describ- 
ing' it  with  a  reasonable  degree  of  certainty  is  sufficient. 

[where  a  man  of  full  age  (t.  e.,  above  18  years)  sub- 
mits himself  to  emasculation,  performed  neither  by  a 
skilful  hand,  nor  in  the  least  dangerous  way,  and  dies 
from  the  injury,  the  persons  concerned  in  the  act  are 
guilty  of  culpable  homicide  not  amounting  to  murder. 

Tkis  is  an  important  case  of  homicide 
caused  by  emasculation.  The  operation  was 
performed  with  the  consent  of  deceased,  and, 
indeed,  it  would  appear  at  his  request,  he 
paying  the  operator.  But  it  seems  to  have 
been  by  no  means  performed  by  a  skilful 
hand  or  in  the  least  dangerous  way :  in  truth, 
the  whole  private  parts  were  simply  cut  off. 
There  seems  to  have  been  no  proper  liga- 
tures, and  it  can  hardly  admit  of  doubt  that 
death  was  a  very  likely  result  of  such  a 
hurt.  Death  did,  in  fact,  intervene  in  a  lew 
hours.  The  case  has  been  very  carefully 
committed  and  tried.  It  should,  however,  be 
remarked  that  the  charge  seems  to  be  com- 
plicated to  an  unnecessary  intent,  by  charging 
the  same  offences  repeatedly  in  slightly 
different  forms,  and  entering  into  excessively 
particular  details  regarding  the  weapon,  &c., 
Ac.  We  are  not  acting  under  a  Procedure  in 
which  no  amendment  is  allowed,  and  any 
variance  form  very  precise  charges  would  be 
fatal.  Under  our  Procedure,  one  count 
charging  each  specific  offence,  and  describing 
\t  with  a  reasonable  degree  of  certainty, 
would  seem  to  suffice. 

On  the  other  hand,  one  important  point 
does  not  seem  to  be  noticed  either  by  Judge 
or  Magistrate,  viz.^  whether  deceased  was 
above  18  years,  so  that  his  consent  should 
•suffice  (other  points  apart)  to  exempt  the 
prisoners  from  a  charge  of  murder  [see 
Penal  Code.  Section  300.  Exception  5]. 
K  they  were  not  protected  by  the  last- 
mentioned  Exception,  the  case  might  have 
^one  so  aear  the  confines y)f  murder,  that  it 
might  have  been  prudent  to  try  the  prisoners 
on  a  count  for  murder.    The  finding  of  the 
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Sessions  Judge,  indeed,  is  in  so  far  somewhat 
obscure;  for,  if,  as  he  finds  under  the  two 
counts,  the  prisoners  knew  that  their  act  was 
likely  to  cause  death,  the  fact  must  be  that  the 
wound  was  likely  to  cause  death;  If  so, 
there  was  culpable  homicide  under  the  first 
count,  by  intentionally  inflicting  such  bodily 
injury  as  was  likely  to  cause  death  ;  and  this 
latter  offence,  coupled  with  the  knowledge 
that  death  was  likely  to  result,  found  by  the 
Sessions  Judge,  would  be  murder  under 
Section  300,  Clause  2. 

Although,  however,  the  Committing  Magis- 
trate and  Judge  only  speak  of  the  deceased  as 
above  12  years  of  age  and  "a  grown  man," 
still,  in  the  proceedings  before  the  Magis- 
trate of  Bhaugulpore,  he  is  described  as  a 
man  of  25  years,  and  we  may  give  the  pri- 
soners the  benefit  of  the  supposition  that  the 
deceased  was  in  fact  above  18  years,  when 
he  consented  to  take  the  risk  of  death.  It 
is  also  possible  that  the  prisoners  were  in 
fact  ignorant  men,  who  did  not  know  that  a 
fatal  result  was  probable.  They  were  all 
eunuchs,  upon  whom  a  similar  operation 
must  have  been  perfome3.  The  case  being 
then  one  in  which  a  man  of  full  age  submits 
himself  to  emasculation  (performed  in  this 
rough  and  dangerous  way),  of  what  offence 
are  the  prisoners  guilty,  and  of  what  degree 
of  punishment  are  they  worthy  ?  Their 
appeal  in  the  main  amounts  to  this,  that  they 
never  understood  the  practice  of  emascula- 
tion to  be  forbidden  ;  that  they  acted  under 
the  free  consent,  and  at  the  express  request, 
of  the  deceased ;  and  that,  till  the  practice  is 
publicly  forbidden,  they  should  not  be 
punished.  There  is  also  some  question  as  to 
the  degree  of  guilt  of  the  minor  actors,  and 
the  principal  actor  is  a  decrepit  old  man  of 
70.  We  think  the  Court  below  is  right  in 
holding  that  Section  88  of  the  Penal  Code, 
coupled  wit^  the  explanation  appended  to  Sec- 
tion 92,  does  not  justify  the  infliction  of  such 
an  injury  (although  it  was  not  intended 
to  cause  death  for  the  mere  pecuniary  bene- 
fit of  the  person  voluntarily  submitting  to 
it),  and  that  (without  going  into  particulars 
of  the  various  counts)  the  prisoners  are 
rightly  convicted  of  culpable  homicide.  But 
looking  to  the  full  and  intelligent  consent  of 
the  deceased,  to  the  possible  ignorance  of  the 
prisoners,  and  to  the  age  of  the  most  guilty 
among  them,  we  think  the  sentences  passed 
unnecessarily  severe,  and  substitute  the  fol- 
lowing :  Mukhun  and  Hossein  Buksh,  each 
three  years'  rigorous  imprisonment;  Baboo- 
lun and  Suniroo,  each  two  years'  rigorous 
imprisonment. 
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The  15th  Januarj  1866. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges. 

Confiscation. 

Re/erred  under  Section  434  of  Aci  XXV.  of 
1 86 J,  and  Circular  Order  No,  iS,  dated 
the  isth  July  1863, 

Jhundoo  Sing  and  others,  Petitioners. 

'  The  Joint  Magistrate's  order  of  confiscation  set  aside, 
(1)  because  made  without  permitting  the  accused  to 
dhow  cause  against  the  confiscation  of  his  goods,  (2) 
Because  the  confiscation  ought  not  to  be  carried  out 
where  the  accused  has  been  apprehended  and  brought 
io  trial  before  the  passing  of  the  order,  and  (3)  because 
the  Joint  Magistrate  acted  in  contravention  of  the 
order  of  the  Magistr^e  r^easing  the  property  from 
attachment. 

We  think  the  order  of  the  Joint  Magis- 
trate in  this  case  ought  to  be  set  aside. 

First,  because  the  petitioner  has  not  been 
heard.  We  consider  that  he  ought  to  have 
bebn  permitted  to  show  cause  against  the 
cohfiscation  of  his  goods ;  and  that  the  Joint 
Magistrate  was  not  at  liberty  to  consider 
such  a  hearing  superfluous  on  the  ground 
that  the  petitioner's  plea  had  been  over- 
ruled in  his  trial  for  the  substantive  offence 
With  which  he  was  charged. 

We  have  also  grave  doubts  whether  the 
confiscation  ought  to  be  carried  out  in  a 
case  where  the  accused  has  |]een  appre- 
hended and  brought  to  trial  before  the 
order  is  passed. 

We  are  further  inclined  to  think  that  the 
Magistrate's  direction  to  his  subordinate  to 
write  to  the  Collector,  and  authorize  the 
taking  off  of  the  attachment,  amounted  to 
an  order  releasing  the  property  from  attach- 
ittent,  and  that  the  Joint  Magistrate's  pro- 
ceedings, in  contravention  of  that  order, 
were  unwarranted. 

We,  therefore,  set  aside  the  order  of  the 
Joint  Magistrate,  and  direct  that  the  pro- 
ceeds of  the  property  sold  be  refunded  to 
the  petitioner,  or,  if  not  sold,  that  the  pro- 
perty itself  1:)e  restored. 


The  16th  January  1866. 

Present : 

The  Hon'ble  J.  B.  Phear  and  F.  A.  Glow. 

Judges. 

Perjury  and  Forgery  (committed  befofe  zst 
January  z8&)-— Procednre. 

Miscellaneous  Case. 

Radhajeebun  Moostaffee,  Petitioner, 

A  case  of  perjury  or  foi^ery  aHeged  to  have  hehi 
committed  in  a  case  before  a  Civil  Court  befbne  the  m 
January  1862  can  be  dealt  with  only  under  tbe  cM 
Procedure  Law  (Act  I.  of  it?4S),  according  to  virhkh  &e 
sanction  of  the  Court  before  which  th(  offence  is  alk|<Bd 
to  have  been  committed  is  necessary  before  criBuail 
proceedings  can  be  instituted. 

Phear,  J. — ^This  petition  seeks  to  have 
the     sanction     given     by    the     Judge    of 
Hooghly  to  the  institution  of  certain  crimi- 
nal    proceedings     against     the     peiitioiier, 
declared  void  and  inoperative,  by  reason  <rf 
its  having  been  given  without  jurisdiction. 
The  material  facts  of  the  case,  as  detailed 
by  the  Judge  himself,  are  as  folloiK's. 

On  the  30th  July  1859,  the  present  peti- 
tioner sued  one  Ramkisto  Turkolankar  be- 
fore the  Moonsifl  of  Pundooah  for  the 
enhancement  of  the  rent  of  certain  land 
held  by  the  defendant.  The  plaint  was  veri- 
fied by  the  plaintiff's  mooktear,  Dinooazii 
Dutt.  Ramkishto's  defence  was  that  the 
land  was  held  at  a  fixed  jumma  under  two 
pottahs  which  he  produced.  The  Moonaft 
considered  the  pottahs  to  be  proved,  and 
dismissed  the  suit.  The  Principal  Sadder 
Ameen  on  appeal  affirmed  this  decision,  and 
finally.  On  the  1 2th  June  1 863,  the  proceed- 
ings being  brought  before  the  High  Gmrt 
by  special  appeal,  this  Court  refosed  to 
interfere. 

At  the  original  trial  of  the  suit,  which, 
for  some  reason  or  another,  extended  oter 
a  considerable    period    of  time,  Dinonath 
Dutt  appeared  as  a  witness  for  the  plainl- 
\%  and  was  examined  on  the  1 7th  September 
1859.     Afterwards,  on  the    17th  December 
1859,  the  plaintiff's  vakeel  filed  certain /»»• 
ma  wasilbakee  papers,  which  supported  Dino- 
nath Dutt's  evidence,  and  were  completely 
inconsistent  with  the    terms  of  the  alleged 
pottahs  relied  upon  by  the  defendants  ;  also, 
on    the    22nd     November    1859    and    6th 
January  i860,  one  Madhub  Chunder  Chow- 
dbry  and  one  Gobind  Mundal  respectively 
made  oral  depositions  confirmatory  of  that 
of  Dinonath  Dutt. 

When  this  Hiigation  had  come  to  an  end, 
Ramkisto,  not  satisfied  with  \sr&  success,  by  t 
petition  to  the  Moonsiff,  dated  nth  Julj 
1864,  sought  his  permission  to  prosecute  the 
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plaintiff  and  his  witnesses,  and,  by  a  second 
petition,  dated  the  3rd  January  1865,  he 
specified  the  charges  which  he  desired  to 
make  as  follows :  vtz,y  against  the  present 
petitioner  he  wished  to  charge  the  offences 
described  in  Sections  199,  209,  193,  and  109 
of  the  Penal  Code  ;  against  Dinonath,  the 
ofiFences  described  in  Sections  109,  299,  and 
193  of  the  Penal  Code  ;  and  against  Gobind 
and  Madhub,  that  described  by  Section  193 
of  the  same  Code.  Again,  on  the  ist  July 
1865,  Ramkisto  further  petitioned  to  be 
allowed  to  prosecute  iNIadhub  under  Section 
199  of  the  P^nal  Code,  as  well  as  under 
Section  193.  The  Moonsiff  granted  all  these 
applications  simultaneously  by  an  order,  dated 
the  ist  July  1865,  and,  accordingly,  on 
the  23rd  August  1865.  proceedings  were  taken 
against  these  four  persons  before  the  Magis- 
trate. 

Once  more,  on  the  nth  July  1865,  Ram- 
kisto applied  to  the  Moonsiff  for  permis- 
sion to  prosecute ;  this  time  he  asked  to  be 
allowed  to  make  a  charge  under  Sections  471 
and  109  against  the  plaintiff  in  respect  to 
the  above  mentioned  jumma  wasilbakee  pa- 
pers, and  against  the  plaintiff's  vakeel  under 
Section  471.  The  Moonsiff  refused  to  give 
the  permission  requested  in  this  last  petition, 
giving,  as  the  reason  for  his  refusal,  *•  that  the 
**  Civil  Courts  in  which  the  suit  and  appeals 
**were  tried  had  made  no  comment  on  the 
*'  said  documents,  and  that,  as  he  had  not 
*•  himself  tried  the  case,  he  was  not  so  com- 
**petent  to  determine  now  as  to  the  truth- 
*' fulness  or  falsity  of  the  documents  ;  and 
'*  that  it  is  not  the  intention  of  the  law  that  a 
**  party  should  be  permitted  to  bring  con- 
"  tinual  charges  by  splitting  them  up  into 
"  different  forms  ;  and  that,  as  Radhajeebun 
"  was  a  zemindar,  it  was  not  probable  that 
"he  was  cognizant  of  the  alleged  falsity 
**  of  the  documents." 

On  the  31st  October  of  the  same  year, 
Ran\kishto  petitioned  the  Judge  to  give 
him  the  permission  which  was  refused  by 
the  Moonsiff.  The  course  which  the  Judge 
took  with  reference  to  this  application  is 
thus  described  by  himself :  — 

**  1  was  of  opinion,  after  perusal  of  the 
"  record,  that  the  reasons  given  by  the 
"  Moonsiff  were  not  tenable.  The  fact  of  his 
"having  already  given  permission  to  pro- 
'*secute  Radhajeebun  for  abetting  the  al- 
**  leged  giving  false  evidence  in  the  suit 
"based  on  iljese  very  documents,  and  the 
*•  fact  that  the  Civil  Original  Court  and 
'*  Appellate  Court  had  refected  these  very 
''documents,  on  the  principle  that  the  pot- 


•*tahs,  in  every  way  opposed  to  these 
"documents,  were  true,  were  quite  suflfi- 
"  cient  to  justify  permission  to  prosecute  on 
"  a  charge  of  abetting  the  offence  under  Sec- 
"tion  471  with  regard  to  these  documents, 
''while  it  was  absurd  to  refuse  permission 
"  to  prosecute  on  the  ground  that,  as  a  zemin- 
"dar,  it  was  not  probable  that  Radha- 
"  jeebun  was  cognizant  of  the  alleged  falsity 
"of  the  documents  when  permission  had 
"already  been  given  to  prosecute  that  very 
"  zemindar  for  abetting  the  offence  of  giving 
"false  evidence,  &c.,  as  regards  those  very 
"  documents ;  and,  as  the  law  does  not  forbid 
"a  person  to  prosecute  another  on  various 
"  separate  charges  one  after  the  other,  and 
"as  the  case  under  Section  199,  &c.,  was 
"  still  under  enquiry  by  the  Joint  Magistrate, 
"I,  on  the  4th  ultimo,  under  Section  170  of 
"  the  Code  of  Criminal  Procedure,  gave  the 
"  required  permission  to  prosecute  Radhajee- 
"bun;  but.  not  being  satisfied  of  any  valid 
"grounds  for  prosecuting  the  said  Abdool 
"All  Vakeel  (who  was  indeed  a  material 
"  iminess  as  regards  the  filing  of  these  docu- 
"ments),  I  refused  pernfission  to  prosecute 
"  him." 

It  is  not  for  us  to  say  whether  the  deter- 
mination of  the  Moonsiff  in  this  particular 
matter,  or  that  of  the  Judge,  the  better  re- 
commends itself  to  our  minds.  Of  course,  a 
stale  charge  of  this  character  would,  without 
hesitation,  be  rejected  by  an  intelligent  Jar)', 
unless  extremely  good  reasons  were  shewn 
to  them  why  it  was  not  promptly  insti- 
tuted immediately  upon  the  alleged  of- 
fence being  committed,  and  unless,  fiutber, 
the  vexatious  and  harassing  circum>tances 
which  apparently  attend  the  making  of  the 
charge  were  well  explained  away,  and  doubt- 
less the  Judge  acted  with  the  full  apprehen- 
sion that  it  was  his  special  duty  to  take  care 
that  Radhajeebun  should  not  be  subjected  to 
a  trial  which  could  only  lead  to  such  a 
result.  But,  if  this  case  is  governed  by  the 
Criminal  Procedure  Act  alone,  the  bare  sanc- 
tion of  the  Judge,  given  in  the  due  exercise 
of  his  judicial  discretion,  will  be  sufficient 
to  give  validity  to  the  prosecution,  notwith- 
standing the  previous  refusal  of  the  Moon- 
siff [see  re  Dinobundho  Chuckerbutty,  decided 
by  this  Court  on  the  8th  August  1865,  and 
the  case  referred  to  in  that  judgment).  More- 
over, we  are  not  disposed  to  assume,  merely 
from  the  absence  of  any  indication  to  the 
contrary,  that  the  Judge,  when  giving  the 
permission  in  question,  did  not  bear  fully  in 
mind  that  his  discretion  was  invoked  by  the 
Legislature  for  the  sole  purpose  of  protecting 
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the  person  sought  to  be  charged  from  un- 
called-for harassment.     And  there  may  well 
be  matter  not  disclosed  to  us  which  will 
render   this   prosecution  a  reasonable    and 
proper  one,  in  spite  of  the  seemingly  ad- 
verse  circumstance   that    the   whole  period 
occupied  by  the  appeal-proceedings,  not  less 
than  5  years,  was  allowed  to  go  by  before  it 
was  instituted,  and  that,  even  then,  the  prose- 
cutor was  unprepared  to  make  at  once  all  the 
charges  which  he  eventually,  by  successive 
additions  extending  over  exactly  12  months, 
became  bold  enough  to  accumulate  together. 
The   only   question  which   we  can   here 
entertain  is  whether  or  not  the  Criminal  Pro- 
cedure Act,  and  that  Act  alone,  applies  to 
this  case.     That  Act  came  into  general  oper- 
ation on   the   1st  January    1862,    and   the 
criminal  charges  were  sought  to  be  made  in 
the  years  1864  and  1865.     But,  on  the  other 
hand,  the  offences  which  form  the  subject 
of  these  charges,  if  established  according  to 
the  allegations  of  the  prosecutor,  were  com- 
mitted in  the  year  1859;  and  with  regard  to 
offences  committed  before  the  ist  January 
1862,  and  prosecutSd  aften\'ards,  some  special 
legislation  was  effected  by  Act  XVII.  of  1862. 
A  considerable  number  of  Acts  and  Regula- 
tions are  set  forth  in  the  Schedule  to  that 
Act,  and  the  first  Section  says  in  effect  that 
so  many  and  so  much  of  those  Acts  and 
Regulations  as  provided  for  the   "punish- 
ment of  offences,"  "  except  as  to  any  offence 
"committed  before  the  ist  day  of  January 
"  1862,"  "  shall  be  held  to  have  been,  and 
"  are  hereby,  repealed  from  the  ist  day  of 
"  January    1862  ''  throughout  the  whole  of 
the  territorial  limits,  up  to  which  they  were 
respectively  in  operation  at  that  date.     The 
second  Section  in  like  manner  declares  that 
the  whole  of  the  Acts  and  Regulations  men- 
tioned in  the  Schedule,  which  are  not  dealt 
with  by  the  first  Section,  "  shal^  be  held  to 
"  have  been,  and  are  hereby,  repealed  from 
"  the  1st  day  of  January  1862,'  "except  as 
to  any  offence  committed  before  "  that  date 
throughout     all     the    territorial    area    over 
which  those  Acts  and  Regulations  were  then 
in   operation,   and   in   which   the   Code    of 
Criminal  Procedure  then  came  into  opera- 
tion.    In   short,   these   two   Sections,   taken 
together,  enact  that,  at  least  in  places  where 
the    Criminal   Procedure  Code    came  into 
operation  on  the    1st   January    1862,   there 
all  the  Acts  and  Regulations  mentioned  in 
the   Schedule  were   immediately  and   from 
that  time  repealed,  "  except  as  to  any  offence 
-committed   ^before    that     day."     But,     of 
course,  the  effect  of  this  exception  is  to  enact 


that,  as  regards  offences  committed  be/are 
the  ist  of  January  1862/  the  Aas  and  Re- 
gulations in  question  remained  in  force  from 
and  after  the  1st  January  K62,  unless  other- 
wise repealed.    Consequently  Act  I.  of  1848, 
one  of  the  Acts  mentioned  in  the  Schedule, 
so  remains  in  force,  unless  it  has  been  re- 
pealed   otherwise    than    by    the    two    first 
Sections  of  Act  XVIL  of  1862  ;  and  it  is  ad- 
mitted that,  if  it  is  still  in  force  as  regards 
offences  committed  before  ist  January  1862, 
then  the  sanction  of  the  Judge    preiendcd 
to  be  given  to  the  prosecution  in  this  case 
is  altogether  a  useless  and  void  proceeding. 
because  confessedly  the  prosecution  is  not 
set  on  foot  bv  the  Court  before  which  it 
is  alleged  that  the  offences  were   commit- 
ted or  even  on  any  suggestion  from  it,  and 
the  ist  Section  of  Act  1.  of  1848  forbids  Ma- 
gistrates   from    receiving    any   charges  of 
these  kinds,  except  when  actually  sent  to 
them  by  the  Civil  Court  in  the  manner  pro- 
vided   by   the    2nd    Section   of   the  same 
Act.     But  it  is  said  that,  although  Scciions  i 
and  2  of  Act  XVIL  of  1862  leave  Art  I.  of 
1848  unrepealed,  yet  the  subsequent  Sec- 
tions 4  and  6  impliedly   effect  its  repeal. 
We  think  this  is  not  so'.     The  6th  Section 
is   directed   solely  to  the  case  of  senUnca 
actually  passed  before  the  passing  of  this 
Act,  and  can  have  no  bearing  on  the  point; 
and  Section  4  says :  "  In  the  invest\gauou 
"  and  trial  of  offences  committed  before  ihe 
"  1st  day  of  January    1862.   the    Criminal 
"  Courts   of   the    several    grades,    and   the 
**  officers  of  police  shall,  after  the  passing 
"  of  this  Act,  be  guided  by  the  provisaons 
"of   the   Code  of   Criminal   Procedure  so 
"far  as  the  same  can  be  applied."     This, 
it  is  urged,   brings  into  play  Section  170 
of  the  Criminal  Procedure  Act.     No  doubt,  it 
does  so  in  all  cases  where  there  is  scope 
for  its  action.     But  we  are  unhesitatingly 
of  opinion  that  it  does  not  of  itself  by  im- 
plication   repeal   any  law  for  the   purpose 
of  affording  such  scope.     The  words  •*  so  far 
as  the  same  can  be  applied  "  seem  to  us  to 
have    been   expressly   employed   to    guard 
against   any    construction    being    given   to 
this  Section,  which  should  have  the  effect 
of  repealing  existing   law.     But,  e\-en   had 
those  words  been  absent  from  Section  4  of 
Act  XVIL,  we  should  have  come  to  the  same 
conclusion  as  we  now  do,  because  the  ob- 
ject of  Section    170  of  the  Criminal   Pro- 
cedure Code  is,  properly,  not  mere  matter 
of  procedure,  bui^to  throw  a*certam  degree 
of  protection  over  the  person  charged  wiih 
the  particular  offence  there  mentioned.    The 
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object  of  Act  I.  of  1848  is  also  (although  in  a 
different  manner)  to  give  him  protection  in 
a  similar  case.  We  cannot  declare  that  the 
one  privilege  is  to  be  in  substitution  of  the 
other  unless  the  Legislature  has  un mistake- 
ably  notified  its  intention  that  it  should  be 
so.  There  are,  however,  no  words  to  this 
effect,  and  in  our  judgment  the  last  provision 
of  Section  4  of  Aci  XVII.  i%  in  spirit  opposed 
to  any  unsupported  supposition  that  the 
Legislature  desired  to  take  away  any  advan- 
tage already  enjoyed  by  persons  situated  as 
is  the  petitionei;now  before  us. 

We  declare  that  the  sanction  of  the  Judge, 
mentioned  in  the  petition,  is  inoperative  to 
give  validity  to  the  institution  of  criminal 
proceedings  before  the  Magistrate,  and  we 
direct  that  it  be  withdrawn. 

Glover .  J, — I  would  merely  add  to  the  above 
judgment,  in  which  I  fully  concur,  that  the 
words  used  in  Section  4,  Act  XVIL  of  1862, 
*'  so  far  as  the  same  "  (the  new  Criminal  Pro- 
cedure Code,  that  is )  "  can  be  applied,"  must 
mean  a  just  and  reasonable  application,  and 
cannot  have  the  effect  of  placing  those 
accused  of  offences  committed  before  the  Act 
came  into  operation  in  a  worse  position  than 
they  were  before,  or  by  an  '^  ex  post  facto'' 
legislation  make  a  man  guilty  under  circum- 
stances which  would,  under  the  old  proce- 
dure, have  freed  him  from  liability.  And  as, 
under  the  old  procedure,  the  person  accused 
of  penury  or  forgery  in  a  case  before  a 
Civil  Court  was  in  the  hands  of  that  Court 
only,  it  would  be  unjust  to  subject  the 
accused  in  this  case  to  a  procedure  whi.h 
takes  away  from  him  the  benefit  of  the 
Moonsiff's  refusal  to  commit,  which  refusal 
would,  before  the  ist  January  .1862,  have 
been  final,  and  have  operated  as  an  estoppel 
to  any  subsequent  prosecution. 


The  1 6th  January  1866. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

evidence — ^Accomplice— Corroboration — Sec- 
tion 38,  Act  n.  of  Z855. 

Queen  versus  Godai  Raout. 

Committed  hy  the  Magistrate^  and  tried  by 
/he  Sessions  Judge  of  the  24'Pergunnahs, 
on  a  charge  of  abetment  of  the  offence  of 
administering  stupefying  drug^  with  intent 
io  facilitate  tie  commission  of  theft, 

A  Jury  may  convict  upon  the  evidence  of  an  accom- 
plice, thou^ii  not  corroborated  so  as  to  show  the  prison- 
's  actual  participation  in  the  offence. 


Section  aS/  Act  It.  of  1855,  applied  only  to  the  old 
Supreme  Courts,  and  the  rules  and  practice  prevailing  in 
them,  and  does  not  show  that  in  the  Courts  of  the 
Mofussil  corroborative  evidence  is  legally  requisite  to 
support  the  testimony  of  an  accomplice. 

We  have  heard  Mr.  Cochrane  for  the 
appellant  in  this  case,  and  we  have  given 
the  point  raised  very  full  consideration. 

The  appellant  has  been  found  guilty  of 
abetment  of  the  offence  of  administering 
a  stupefying  drug  to  certain  women,  with 
intent  to  facilitate  the  commission  of  theft, 
in  consequence  of  which  abetment  the  of- 
fence was  committed.  He  appeals  on  the 
ground  that  he  has  been  convicted  on  the 
uncorroborated  evidence  of  an  approver 
(already  himself  convicted  of  the  offence), 
and  that,  as  a  matter  of  law,  he  should,  on 
such  evidence,  not  Have  been  convicted.  He 
further  appeals  on  the  ground  that  the  Ses- 
sions Judge  misdirected  the  Jury,  inasmuch 
as  he  did  not  direct  them  that  there  was  no 
evidence  corroborative  of  that  of  the  ap- 
prover. 

On  the  evidence  of  the  approver,  it  ap- 
pears that,  while  two,oih6r  persons  went  to 
the  house  of  the  women  in  question,  and 
actually  drugged  and  plundered  ihem,  the 
approver  and  the  appellant  remained  at  a  spot 
some  little  way  off  on  a  bridge,  where  they 
were  afterwards  joined  by  the  other  two  on 
their  return  from  the  house  with  the  booty. 
In  addition  to  the  statements  of  the  approver, 
there  is  nothing  against  the  prisoner,  ex- 
cept that  the  women  identified  him  as  being 
a  person  who,  on  various  occasions  for  fifteen 
days  prior  to  the  drugging,  had  come  to 
their  house  in  company  with  one  of  the  two 
persons  who  actually  did  drug  and  rob  them. 
There  is,  in  fact,  no  corroborative  proof  of 
the  prisoner  having  actually  participated 
m  the  offence  charged.  The  case  was  tried 
by  a  Jury,  ^nd  the  Sessions  Judge  in  his 
summing  up  warned  the  Jury  carefully  that 
the  approver's  evidence  must  be  received 
with  suspicion  and  guarc^edly,  and  that  it 
must  be  corroborated.  But  he  did  not 
direct  the  Jury  that  the  approver's  evidence 
was  not  corroborated,  and  he  left  the  whole 
question  of  fact  to  them,  directing  them  on  a 
review  of  the  whole  evidence  to  sav  whether 
the  appellant  was  or  was  not  guilty  of  the  of- 
fence charged.  The  Jury  having  found  the 
prisoner  guilty,  he  appeals  to  this  Court  on 
the  grounds  stated  above. 

The  appeal  must  be  dismissed.  The  con- 
viction was  on  a  trial  by  Jury,  and  in  such  a 
case  an  appeal  is  admissible  on  matters  of  law 
only  (Section  40b  of  the  Criminal  Procedure 
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Code).  It  is,  no  doubt,  trae  that  Judges  will, 
in  their  discretion,  ^dvise  a  Jury  not  to  con- 
vict a  prisoner  upon  the  tesiiniony  of  an 
accomplice  alone  and  without  corroboration  ; 
and  except,  under  special  circumstances,  it 
is  not  the  practice  for  the  Jury,  when  so 
advised  by  the  Judge,  to  convict  a  prisoner 
upon  the  sole  and  uncorroborated  evidence 
of  an  accomplice.  But  no  positive  rule  of 
law  exists  on  the  subject,  and  the  ury  may, 
if  they  please,  act  upon  the  evidence  of  an 
accomplice,  even  in  a  capital  case,  without 
any  confirmation  of  his  statement  (see 
Taylor  on  Evidence^  2nd  Edn.,  pp.  778,  779, 
and  the  cases  there  cited).  And — as  indeed 
appears  from  the  report  of  a  case  specially 
cited  in  support  of  the  appeal,  Regina  vs. 
FarleTy  8  Car.  and  Payne  106 — ^the  Judges 
do  not,  in  such  cases,  withdraw  the  cause 
from  the  Jury  by  positive  directions  to  ac- 
quit, but  only  advise  them  not  to  give  credit 
to  the  testimony. 

Under  the  circumstances,  neither  the 
direction  of  the  Judge,  nor  the  conviction  by 
the  Jury,  is  shewn io  be  wrong  in  any  matter 
of  law,  and  the  conviction  must  be  upheld 
by  us. 

It  has  been  contended  that  Section  28 
of  Act  II.  of  1855  shows  that  corroborative 
evidence  is  legally  requisite  to  support  the 
testimony  of  an  accomplice.  But  we  do  not 
think  that  that  Section  shows  this,  or  in  any 
way  ahers  the  law  as  previously  existing  on 
this  subject  Section  28,  after  declaring  that, 
except  in  cases  of  treason,  the  direct  evi- 
dence of  one  witness  who  is  entitled  to  full 
credit  shall  be  sufficient  proof  of  any  fact, 
provides  that  this  declaration  shall  not  affect 
any  rule  of  practice  that  requires  corrobora- 
tive evidence  in  support  of  the  testimony  of 
an  accomplice.  But  this  Section  applied, 
not  to  the  Courts  of  the  Mofugsil,  but  only 
to  the  old  Supreme  Courts,  and  the  rules  and 
practice  prevailing  in  them.  This  appears 
from  the  words  ^'such  Courts"  used  in  Sec- 
tion 28,  which  words  must  be  necessarily 
read  as  referring  to  the  Supreme  Courts 
which  are  specially  mentioned  in  th«  27th 
Section  which  is  immediately  preceding. 
Moreover,  the  object  of  Act  II.  of  1855  was 
to  relax  rather  than  to  increase  the  sirct- 
ness  of  the  rules  of  evidence,  and  it  con- 
cludes in  Section  58  with  the  following 
words  :  "  Nothing  in  this  Act  contained  shall 
be  so  construed  as  to  render  inadmissible 
in  any  Court  any  evidence  which,  but  for 
the  passing  of  this  Act,  would  have  been 
admissible  in  such  Court." 


The  16th  January  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Commitment   (Powers   of  Sesnons   Judged' 
Assault— Hurt— Grievous  Hmt 

Queen  versus  Ramtohul  Sing  and  others. 

Committed  hy  the  Deputy  Magistrate^  ani  trial 
by  the  Sessions  Judge  of  Shahabad,  as  i 
charge  of  grin)ous  hurt, 

A  Sessions  Judge  has  no  authority  t^interfere  and  dbtd 
a  commitment  in  the  case  of  a  conviction  for  assuk 
under  Section  352,  or  of  hurt  under  Section  323  of  the 
Penal  Code,  both  of  them  being  offences  triable  by  tk« 
Subordinate  Court. 

When  the  result  of  a  joint  attack  by  several  perMos 
on  one  party  is  fracture  of  the  arm  of  ^e  pauty  assart- 
ed, the  offence  committed  is  grievous  buit»  aad  aot 
assault ;  and,  as  the  attack  was  made  in  furtherance  ti 
a  common  object,  all  are  equally  guilty  of  dse  sisie 
offence. 

With  regard  to  the  appeal  of  Sbeoaarain, 
we  think  that  the  Sessions  Judge,  in  quash- 
ing the  Deputy  Magistrate's  order,  and  order- 
ing the  prisoner  to  be  committed  to  the 
Sessions,  acted  without  jurisdiction. 

Section    427   of   the    Code    of  Crimina] 
Procedure   enacts   that  such    an  order  can 
be  passed  only  when  the  connction  is  of 
an    offence    not    triable    by    the   Subordi- 
nate   Court ;    but   in   the   present  instance, 
Sheonarain  was  convicted  before  the  Deputy 
Magistrate    of   assault    under   Secnon   359 
of  the  Penal  Code,  and  punished  for  ih^i 
pffence,  so  that,  as  the  offence  of  which  he 
was  convicted  was  one  triable  bT  the  Subor- 
dinate   Court,  the   Sessions  Judge  had  no 
auihority  to  interfere  and  direct  a  commil- 
ment.     It    follows  of  course   that   the  sen- 
tence of  ten  nionths'  rigorous  imprisonment 
passed  upon  Sheonarain  must  be   rezniued, 
and  the  original  order  of  the  Deputy  Magis- 
trate be  restored. 

But,  on  looking  at  the  record  of  the  origi- 
nal case,  we  observe  that  the  Deputy  Magis- 
trate was  primd  facie  wrong  in  convicting 
Sheonarain  under  Section  352  of  the  Code  of 
Criminal  Procedure  at  all. 

The  action  taken  by  this  man  appears  lo 
have  been  excessively  violent,  and  the  iC' 
suit  of  the  joint  attack  was  fracture  of  the 
arm  of  the  assaulted  party.  Now,  as  all  the 
accused  took  part  in  this  attack,  and  as  the 
attack  was  made  in  furtherance  of  dieir 
common  object,  all  were  guijty  of  the  same 
offence,  which  amounted  to  grievQiis  hart 

Although,  therefore,  we  are  bound  to 
annul  the   sentence  passed  on    Sheonania 
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hy  the  Sessions  Judge  on  a  technical  point, 
we  think  it  is  still  open  to  him  to  refer  the 
Deputy-  Magistrate's  proceedings  to  this  Court 
under  Section  434  of  the  Code  of  Criminal 
Procednre,  with  a  view  to  their  being 
reversed  as  illegal,  and  a  new  trial  ordered. 

These  remarks  apply  equally  to  the  case 
of  the  appellant  Ramtohul.  The  offence 
of  which  he  was  convicted  by  the  Deputy 
Magistrate  was  hurt  under  Section  323  of 
the  Penal  Code,  and  was  one  properly  triable 
by  that  officer,  so  as  to  take  the  case  out  of 
the  jarisdictioi^of  the  Sessions  Judge  under 
Section  427  of  the  Code  of  Criminal  Proce- 
dure. 

With  regard  to  the  remaining  prisoner 
Jeena,  we  see  no  reason  to  interfere ;  his 
committal  and  trial  by  the  Sessions  Judge 
are  regular,  and  on  the  evidence  we  think 
his  conviction  amply  justified. 


The  4  7th  January  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

Misdirection — Evidence. 

Queen  versus  Choonee  and  others. 

Committed  by  the  Magistrate,  and  trted  by 
the  Sessions  Judge  of  Patna,  on  a  charge 
of  abetment  ^robbery. 

The  omission  of  a  Judge  to  point  out  to  the  Jury  the 
weakness  of  the  evidence  against  the  accused,  and  the 
possibility  of  other  persons  being  the  guilty  parties, 
does  not  amount  to  a  positive  misdirection.  Where 
there  ts  some  evidence  to  go  to  a  Jury,  the  Court  cannot 
interfere.  There  must  be  a  misdirection  or  some  error 
in  law.  The  case  commented  on,  however^  as  unsatis- 
fiurtory. 

We  have  sat  together  in  this  case,  and  have 
folly  considered  the  appeals  of  these  prison- 
ers, who  have  been  heard  by  their  pleader. 
We  have  also  heard  the  Junior  Pleader  of 
Government  in  support  of  the  conviction. 

The  only  point  on  which  we  could  inter- 
fere in  this  case,  which  was  tried  before  a 
Jnry,  would  be  that  there  had  been  a  posi- 
tive misdirection  by  the  Judge  to  the 
Jury,  or  that  there  was  a  total  failure  of  the 
legal  evidence  necessary  to  support  the  con- 
viction, such  failure  amounting  to  error  in 
matter  of  law. 

We  cannot  term  this  case  by  any  means 
a  satisfactory  one.  There  is  no  evidence 
whatever  to  show  when  or  by  whom  the 
deceased  4)eok^e  Ram  w^s  murdered  or 
nobbed.  Indeed,  the  prisoners  have  been  ac- 
quitted  of  abetment  of  murder^  and  have 


been  convicted  of  abetment  of  robbery. 
The  robbery  on  the  charge  framed  by  the 
Magistrate  is  stated  to  have  been  committed 
between  the  Stations  of  Futwa  and  Buktiar- 
pore ;  but  there  is  not  a  tittle  of  evidence  to 
show  where  the  deceased  was  actually  mur- 
dered and  robbed.  The  stations  in  ques- 
tion are  next  in  order  on  the  line  to  the 
South  of  Patna  City.  The  evidence  goes  to 
show  that  the  murdered  man  was  found 
dead  by  the  Station  Master  of  Dinapore 
when  he  opened  the  carriage,  and  that  the 
prisoners  had  been  seen  to  enter  the  carriage 
with  the  deceased  when  the  same  train  left 
Jumalpore  at  10  o'clock  on  the  loth  of  De- 
cember 1864. 

The  evidence  for  the  prosecution,  including 
that  of  the  chief  witnesses,  Meetun  and  Pultoo 
Singh  and  others,  goes  to  show  that  the  de- 
ceased stayed  at  Jumalpore  on  the  night  of 
the  9th  of  December,  having  left  Burdwan  by 
the  1 1  o'clock  train  of  that  day ;  that  the  de- 
ceased was  escorted  to  a  lodging  by  the 
orders  of  the  prisoner  Choonee  ]emadar,  who 
is  employed  on  the  Railway ;  that  the  next 
morning  he  was  advisid  by  the  Jemadar  not 
to  go  up  by  the  day- train  as  it  was  much 
crowded,  but  to  wait  for  the  night-train  ;  that 
Choonee  Jemadar  procured  him  his  ticket,  and 
that  this  prisoner  put  the  deceased  into  his 
carriage,  together  with  the  three  appellants 
now  before  the  Court.  The  evidence  also  shows 
that  the  prisoners  Pultoo  Moodee  and  Daboo 
are  servants  of  Choonee  Loll.  Sheoburt  ap- 
pears to  be  unconnected  with  the  others, 
though  he  got  into  the  same  carriage  with 
them.  The  prisoner  Choonee,  who  is  ad- 
milted  to  have  never  left  Jumalpore,  in  his 
defence  pleaded  enmity  on  the  part  of  one  of 
the  principal  witnesses,  Pultoo  Singh.  The 
other  prisoners,  Pultoo  and  Daboo,  pleaded 
that  they  had  never  left  the  Station  of  Ju- 
malpore, while  Sheoburt  gave  evidence  to 
show  that  he  had  gone  up  the  line  to  Azim- 
ghur,  but  on  a  different  date. 

Of  the  value  of  this  evidence,  which  was 
commented  on  by  the  Judge  at  length,  it  was 
wholly  for  the  Jurj'  to  decide,  and  it  is  clear 
to  us  that  they  mtist  have  discredited  the 
defence,  as  well  as  that  they  must  have  given 
full  credit  to  the  principal  witnesses  who 
spoke  of  the  interest  taken  by  Choonee  Loll 
in  the  movements  of  the  deceased  and  to  the 
simultaneous  departure  of  the  deceased  and 
the  prisoners  in  the  same  carriage  with  no 
one  else. 

We  think  that  it  would  have  been  well  if 
the  Judge  had  pointed  out  more^  strongly  to 
the  Jurjr  the  weakness  of  the  evidence  and 


14 


Criminal 


THE  WEEKLY  EBPORTKR. 


Rulings. 


[Vol.T 


the  possibility  of  the  deed,  whether  robbery 
or  murder,  or  both,  having  been  committed 
by  other  parties,  seeing  that  between  Jumal- 
pore  and  Dinapore,  a  distance  of  no  miles, 
there  are  no  less  than  ten  stations.  But  we 
cannot  say  that  this  omission  amounts  to  a 
positive  misdirection ;  neither  can  we  say  that 
there  is  such  a  total  failure  of  evidence  as 
amounts  to  a  want  of  the  legal  evidence  ne- 
cessary to  uphold  a  conviction.  There  is 
some  evidence,  connecting  the  prisoners  with 
the  deceased  both  at  the  station  of  Jumalpore 
and  at  the  time  of  their  departure;  and,  if  the 
Jury  thought  fit  to  beileve  and  to  couple  this 
evidence  with  a  failure  on  the  part  of  the 
prisoners  to  account  for  their  leaving  the 
train,  or  with  a  false  or  discredited  defence, 
it  is  impossible  for  us  to  say  that  there  was 
not  some  evidence  to  lead  them  to  a  conviction. 
The  evidence  against  Sheoburt,  who  is  not 
shown  to  have  manifested  any  interest  in 
the  movements  of  the  deceased,  is  even  less 
than  those  against  the  other  prisoners  ;  for  he 
is  only  proved  to  have  got  into  the  train  with 
the  rest.  In  the  case  of  Gunesh,  another 
prisoner  in  the  case,  Vhose  conviction  was 
previously  quashed  by  the  High  Court,  there 
had  been  a  positive  misdirection  on  the  part 
of  the  Judge  with  regard  to  an  important 
confession,  which  was  no  confession  at  all. 

It  is  our  opinion  that  we  cannot  interfere, 
as  there  has  been  no  misdirection  in  this  in- 
stance, and  as  there  was  some  evidence  to  go 
to  a  Jury,  and  no  error  in  matter  of  law  has 
been  shown  to  us. 

The  appeals  must  be  dismissed. 


The  I9ih  January  1866. 
Present : 

The  Hon'ble  L.  S.  Jackson,  J.  B.  Phear, 
and  F.  A.  Glover,  Judges. 

\jkdA  disputes— Jurisdiction  of  Magistrate. 

Miscellaneous  Criminal  Appeal. 

Dewan  Elahee  Newoz  Khan  and  Aftabonissa 

versus 
Suburunnissa. 

In  cases  of  disputes  concerning-  the  possession  of 
land  under  Section  31S  of  the  Code  of  Cnminal  Proce- 
dure,  the  Majristrate  has  no  jurisdiction  to  interfere 
unless  he  is  first  satisfied  of  the  existence  of  a  dispute 
likely  to  cause  a  breach  of  the  peace. 

Glover,  /.— The  argument  in  this  case 
has  been  allowed  to  go  far  beyond  the  scope 
of  the  petii'ion  of  appeal.  As,  however,  the 
points  at  issue  are  of  considerable  impprtance, 


I  have  no  objection  to  dispose  of  the  appeal 
with  reference  to  them,  as  well  as  to  the 
point  specially  noted  in  the  petition. 

The  Deputy  Magistrate's  order  there  is  d^ 
clared  illegal — 

(i.)  Becau:ie  the  dispute  referred  to  die 
right  to  collect  a  share  of  certain  rents,  and 
not  for  possession  of  any  defined  portioD  d 
land. 

(2.)  Because  the  parties  to  the  sait  are  not 
either  of  them  in  actual  manual  possession  of 
the  land  in  question. 

(3.)  Because  the  Deputy  ^lag-istrate  has 
not  recorded  any  formal  proceeding  uoda 
Section  3 1 8  of  the  Criminal  Procedure  Code, 
Slating  his  grounds  for  believing  that  a 
breach  of  the  peace  was  likely  to  occur. 

Lastly.  The  Sessions  Judge  is  declared  to 
be  wrong  in  not  hearing  the  appeal 

The  last  objection  is  not  very  clearly  re- 
corded. It  is  not  contended  by  the  petition- 
e;'s  pleader  that  there  is  any  appeal,  proper- 
ly so  called,  from  an  order  of  a  Magistrate 
passed  under  Section  318.  So  far  the  Sessions 
Judge's  order  on  the  petition,  to  the  effect 
that  he  had  no  jurisdiction,  was  correct  The 
object  of  the  petitioner  was  apparently  to  get 
the  Sessions  Judge  to  look  into  bis  objec- 
tions touching  the  nature  of  the  claim,  and  to 
refer  the  case  to  the  High  Coart  under  Sec- 
tion 434  of  the  Procedure  Code.  The  Ses- 
sions Judge,  no  doubt,  mistook  the  natnie  xk 
the  petitioner's  application,  but,  as  the  whole 
case  is  now  before  the  Court  under  Section 
404,  there  is  no  necessity  for  sending  it 
back  for  a  formal  order. 

With  regard  to  the  allegation  thai  the  dis- 
pute is  for  a  fractional  share  of  pro&ts  oi  an 
tjmallee  property,   I   think  that  the   appel- 
lant has  altogether  failed  to  make  oat  his 
case.    The  record  describes  the  property,  oi 
which  possession  is  sought,  as  a  regularly  de- 
fined and  demarcated  dbikmee  talook,  with  a 
specific  name,  and  it  is  alleged  to  conast  of  a 
i4i  annas  share  of  the  parent  zetnindaxy, 
I'here  is  nothing  to  show  that  the  claim  was 
for  a  share  of  the  rents  of  an    undivided 
estate.     Another  point  would  be  that  ihis  ap- 
peal comes  under  Section  404.  The  error  com- 
plained of  must  be  one  of  law,  and  there  is 
no  power  in  this  Court  under  the  Section  to 
enquire  into  the  truth  of  facts  found  by  a 
Lower  Court.     Here  the  Deputy  Magistrate 
has  distinctly  held  that  the  dispute  is  not 
for  the  shares  of  a  talook  or  mehal,  but  that 
the  subject  of  dispute  is  one  entire  tak^ok 
comprising  the  ^4^  annas  sliare  of  ten  moQ- 
zahs,  and  with  such  a  finding  I  appcehend 
this  Court  could  not  interfere. 
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Then,  as  to  the  second  objection,  I  have  no 
doabt  that  Section  3 1 8  refers  to  and  includes 
all  parties  concerned  in  the  dispute,  "whether" 
(to  use  the  words  of  the  old  law,  Act  IV.  of 
1840)  *'  proprietors,  dependant  lalookdars,  far- 
mers, under- farmers,  ryots,  or  other  persons/' 
and  that  it  is  not  essential  that  the  parties  to 
such  a  suit  should  be  or  claim  to  be  the  actual 
and  manual  possessors  of  the  land.  The 
words  of  the  present  law  are  very  broad  ; 
they  are  that,  when  a  dispute  exists  concern- 
ing any  land,  the  Magistrate  is  to  call  upon 
all  parties  concerned,  &c.,  Ac,  and  it  seems 
to  me  impossible  to  restrict  the  meaning  of 
the  word  ail  to  the  narrow  limits  of  resident 
cuhivators.  It  appears  fairly  and  consistently 
to  include  all  the  parties  mentioned  in  Sec- 
tion 3,  Act  IV.  of  1840.  That  Act  was 
framed  to  enlarge  the  provisions  of  the  old 
law  on  the  subject.  Act  XV.  of  1824,  which 
restricted  the  Magistrate's  interference  to 
cases  where  proprietors  of  land  were  con- 
cerned ;  and,  had  Act  XXV.  of  1861  been  in- 
tended to  reduce  the  law's  action  to  narrower 
hfnits,  doubtless  Section  318  would  have 
distinctly  said  so.  So  far  from  doing  that,  it 
appears  to  me  to  follow  the  meaning  of  Act 
IV.  of  1840,  and  to  use  the  same  form  of 
words,  viz,^  ''all  persons  concerned  in  such 
dispute." 

I  am  of  opinion,  therefore,  that  the  present 
case  was  rightly  brought  under  Section  318. 

Lastly y  as  to  the  Deputy  Magistrate's  omis- 
sion to  record  any  formal  grounds  for  appre- 
hending a  breach  of  the  peace. 

Strictly  speaking,  the  objection  does  not 
apply  to  the  Deputy  Magistrate's  proceedings 
at  all,  but  to  those  of  his  immediate  superior 
who  ordered  the  case  to  be  brought  under 
Section  318,  and  sent  to  the  Deputy  Magis- 
trate for  enquiry  into  the  fact  of  possession ; 
but,  taking  it  in  its  broadest  sense,  I  do  not 
think  that  the  Magistrate's  omission  to  re- 
cord in  a  se]>arate  statement  his  reasons  for 
believing  a  breach  of  the  peace  likely  is  suffi- 
cient to  nullify  the  Deputy  Magistrate's  sub- 
sequent action.  If  is  nowhere  required  by 
the  law  that  the  officer  directing  an  enquiry 
under  Section  318  should  himself  take  or 
record  evidence  on  the  subject ;  he  is  merely 
to  be  satisfied  '^  that  a  dispute  likely  to  in- 
duce a  breach  of  the  peace  exists,"  and  to 
state  the  grounds  of  his  being  so  satisfied. 
Now,  in  the  great  majority  of  instances, 
these  grounds  would  be  the  reports  of  the 
police  officials,'who  had  visited  the  spot,  and 
had  seen*  the  preparations^ for  a  riot  or  un- 
lawful assembly  ;  and,  were  the  Magistrate  to 
record  them,  they  would,  in  all  probability,  be 

Vol.  v! 


written  in  almost  the  very  words  used  by 
the  police.  It  appears  to  me,  therefore, 
although  I  admit  the  proceeding  to  be  irregu- 
lar and  deserving  of  blame,  that  a  Magistrate 
endorsing  a  police  officer's  reasons  for  ap- 
prehending a  breach  of  the  peace  by  stating 
his  concurrence  in  them,  and  ordering  in 
consequence  an  enquiry  under  Section  318 
is  sufficiently  wiiliin  the  meaning  of  that 
Section  to  prevent  an  Appellate  Court's  an- 
nulling his  order  for  illegality.  Though  not 
in  strict  rule,  the  Magistrate's  proceeding 
carries  out  the  intention  of  the  law,  which 
is  that  the  officer  trying  a  case  or  directing 
it  to  be  tried  under  the  above  Section  should 
be  himself  responsible  for  taking  the  matter 
out  of  the  usual  course  of  law  on  the  ground 
that  by  doing  so  he  was  preserving  the 
Queen's  peace. 

For  these  reasons  I  would  reject  this  ap- 
plication, and  uphold  the  order  of  the  Lower 
Court. 

Pkear,  J, — I  am  of  opinion  that  this  ap- 
plication should  be  granted. 

Had  it  not  been  for  the* strongly  expressed 
opinion  of  Mr.  Justicfi  Glover,  I  should  cer- 
tainly have  been  disposed  to  think  that  the 
"  possession  of  land,  &c.,"  contemplated  in 
Section  3 1 8  of  the  Criminal  Procedure  Code, 
was  (as  the  Section  itself  expresses  it)  "  ac- 
tual" possession,  and  not  constructive  pos- 
session by  the  receipt  of  rents.     It  seems  to 
me  that  the  breach  of  the  peace  intended  to 
be  anticipated  is  something  in  the  way  of  a 
personal  struggle  for  the  actual  enjoyment 
of  the  immoveable  property  described,  and, 
had  I  been  unassisted,  I  should  have  consi- 
dered that  the  primary  sense  of  the  words 
employed  supported  that  view  and  no  other. 
It  would  not  have  occurred  to  me  that  th^ 
directions  given  in  the  earlier  Act  to  assem- 
ble at  the  enquiry  all  the  various  proprietors, 
&c.,  concerifed  in  the  dispute,  so  far  enlarged 
the  other  words  of  the  Act  as  to  indicate 
thai  the  Peace  Officer  was  to  deal  with  any 
thing  beyond  a  local  and  tangible  subject  of 
quarrel.     If  "possession"  is  here  intended 
to  embrace  any  meaning  beyond  that  which 
involves  direct  enjoyment   of  the    subject, 
there  is  nothing  to  confine  the  occurrence  of 
the  dispute  and  consequent  breach  of  the 
peace  even  to  the  neighbourhood  of  the  im- 
moveable property  which  defines  it,  and,  in 
that  case,  it  is  difficult  to  imagine  why  the 
Legislature  should  consider  it  necessary  to 
distinguish  violent  disputes  about  rights  of 
immoveable  property  from  those  in  which 
questions  as  to  rights  to  moveable  property 
have  inflamed  the  passions  of  the  parties. 

67— a 


.i6 


Criminal 


Tb£   WEBKLY   REPORTER. 


Rulings. 


[VoLV. 


But,  whatever  might  be  the  conclusion  to 
which  further  and  mature  consideration 
might  lead  me  on  this  point,  I  think  the  Ma- 
gistrate has  no  jurisdiction  to  enquire  into 
the  matter  of  possession  at  all,  unless  he  is 
first  satisfied  that  a  breach  of  the  peace  is 
actually  likely  to  occur  in  reference  thereto. 
It  necessarily  follows  that  he  must  adju- 
dicate definitely  upon  this  point,  and  the 
Legislature  also  adds  that  he  must  re- 
cord his  reasons  for  being  so  satisfied. 
In  this  case  he  does  not  appear  to  have  done 
either  of  these  things.  Perhaps  it  might  be 
immaterial  to  the  validity  of  the  proceeding 
before  him  whether  or  not  he  finally  record- 
ed his  reasons  as  directed  by  the  Act ;  but,  as 
the  imminence  of  a  breach  of  the  peace 
constitutes  the  substantial  ground  for  his 
interference  being  involved  at  all,  it  ought, 
in  my  judgment,  to  be  distinctly  adjudicated 
upon  by  him.  So  far  is  this,  which  I  consider 
to  be  a  requirement  of  law,  from  being  ful- 
filled that  the  Deputy  Magistrate  doea  not 
even  allude  in  his  decision  to  a  breach  of 
the  peace.  The. document  which  exhibits 
his  judgment  is  head  ad  as  if  the  case  were 
a  civil  suit  between  parties,  and  certainly 
the  inference  from  the  passage,  which 
suggests  itself  to  my  mind,  is  that  the  pro- 
ceedings before  the  Magistrate  were  con- 
ducted as  a  piece  of  private  litigiition  with- 
out any  reference  whatever  to  the  main 
purpose  of  the  Legislature.  I  think  we  are 
specially  bound  in  this  country  to  take  care 
that  the  action  of  our  Courts  of  limited  juris- 
diction is  not  diverted  from  its  proper  end, 
and  is  not  in  any  way  made  to  pander  to  the 
unhealthy  craving  of  the  people  for  litigious 
contest.  Moreover,  I  may  add  that,  in  this 
particular  instance^  not  only  is  there  no  ad- 
judication on  the  point,  but  I  cannot  gather 
from  the  facts  disclosed  that  there  was  any 
real  ground  for  apprehending  a  breach  of  the 
peace.  The  reports  of  the  police  oflficers 
distinctly  negative  the  allegations  made  by 
the  complainant  with  regard  to  it,  and  only 
say  that  the  dispute  was  one  which  might 
not  improbably  lead  to  a  breach  of  the  peace. 
As  much  might  truly  be  said  of  almost  any 
dispute  whatever  between  persons  belonging 
to  the  classes  of  society  who  are  the  less 
accustomed  to  self-restraint,  and  if  it  is  suffi- 
cient to  support  the  jurisdiction  of  the  Magis- 
trate under  Section  3 18  of  the  Code  of  Crimi- 
nal Procedure,  I  am  at  a  loss  to  conceive 
why  the  Legislature  should  desire  the  rea- 
sons which  satisfy  the  Magistrate  to  be 
recorded.  ^• 
The  case  must  go  before  a  third  Judge. 


Jackson^  y, — I  concur  with  Mr.  Justia 
Phear  to  this  extent  that,  as  the  root  of 
the  Magistrate's  jurisdiction  in  cases  under 
Section  318  of  the  Code  of  Criminal  Pro- 
cedure is  the  necessity  of  preserving  ^ 
public  peace,  and,  as  the  Legislature  has  made 
it  a  condition  precedent  to  his  interference  in 
such  cases  that  he  should  be  satisfied  of  the 
existence  of  a  dispute  likely  to  occasion  a 
breach  of  the  peace,  the  proceedings  in  this 
case  are  defective,  as  it  does  not  appear,  in 
the  face  of  them,  that  the  Magistrate  or  any 
Magistrate  was  so  satisfied.     ^ 

Various  parties  presented  petitions  to  the 
Magistrate  of  the  district,  inviting  his  inter- 
ference, and  the  police  officers  made  reports, 
in  which  it  was  stated  that  a  disturbance  i^'as 
probable.  On  this  the  Magistrate  appears  to 
have  passed  an  order,  directing  a  Subordinaie 
Magistrate  to  place  the  case  on  the  file,  and 
proceed  under  Section  318. 

From  this  it  is  not  clear  whether  the  Ma- 
gistrate intended  anything  more  than  that 
the  Subordinate  Magistrate  should  proceed 
to  hold  the  enquiry,  if  he  were  saiisfeed 
that  a  breach  of  the  peace  was  likely  to 
occur. 

At  any  rate,  it  does  not  appear  from  the 
record  that  either  the  Magistrate  of  the  dis- 
trict or  the  Subordinate  Magistrate  ^'aa 
actuated  by  that  belief,  which,  I  think,  is 
essential  to  authorize  his  interference. 

I  am  very  strongly  of  opinion  that  it  is  of 
the  highest  importance  to  restrict  the  action 
of  the  Criminal  Courts  in  their  interference 
with  properly  to  the  cases  in  which  such 
interference  is  expressly  authorized  by  lav. 

And  for  this  reason  I  concur  in  seuing 
aside  the  order  as  made  without  jurisdic- 
tion. 

It  does  not  appear  to  be  necessary  that  I 
should  record  my  opinion  on  the  other  points 
raised  in  the  judgment  of  my  learned  col- 
leagues. 


The  20th  January  1866. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  fudges, 

TraDsportation  (Term  of— under  Sections  40 
and  59,  Penal  Code). 

Queen  versus  Mohanundo  Bhundary  and 

others. 

Committed  by  the  Deputy  Magistrate,  tfW 
tried  hy  the  Officiating  Sessions  JfuJge  ^ 
Beerbhoom,  on^  charge  of  dacoity, 

A  sentence  of  transportation  under  Sections  412  ^ 
59  of  the  Penal  Code  cannot  exceed  10  yearb. 
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Seton-Karry  J. — I  see  no  reason  what- 
ever to  distrust  the  judgment  of  the  Court 
and  the  Assessors  in  this  case. 

There  was  every  probability  of  the  wo- 
man Ahladi's  recognizing  the  prisoner 
Bipun,  and  the  evidence  as  to  the  finding 
of  the  stolen  property  as  against  the  other 
prisoners  seems  quite  full  and  conclusive. 

I  doubt,  however,  whether  under  Sec- 
tions 412  and  59  the  prisoner  Ramessur  can 
be  sentenced  to  14  years'  transportation. 
Section  59  says  that  the  transportation  is 
not  to  be  less  tlmn  seven  years,  nor  more  than 
the  term  for  which  the  prisoner  would  be 
liable  to  imprisonment.  Now,  by  Section  412, 
the  imprisonment  can  only  extend  to  10  years. 
Therefore,  it  seems  to  me  that  the  trans- 
portation commuted  under  Section  59  can- 
not be  more  than  10  years. 

I  would  reduce  the  punishment  of  Rames- 
sur to  10  years'  transportation  in  this  view 
of  the  law 

The  other  appeals  are  rejected. 

Aiacphersorty  J. — As  tl|p  sentence  of  14 
years'  transportation  above  referred  to  is 
expressly  stated  to  be  given  under  the  two 
Sections  59  and  412,  I  concur  with  Mr. 
Justice  Seton-Karr  in  thinking  ( for  the  rea- 
sons assigned  by  him)  that  the  sentence  must 
be  reduced  to  10  years'  transportation. 


The  23rd  January  1866. 
Present : 

The  Hon'ble  G.  Campbell,  Judge. 

Judgement  pf  Judg^e — Grounds  of  commit- 
ment— Evidence. 

Queen  versus  Ishur  Manjee  and  others. 

Committed  by  the  Magistrate  of  Bancoorahy 
and  tried  by  the  Sessions  Judge  of  West 
Burdwany  on  a  charge  of  dacoity, 

A  Judge  is  bound  to  state  in  his  judgment  the  evidence 
on  which  he  convicts.  The  evidence  in  this  case  com- 
mented on,  as  welt  as  the  omission  of  the  Magistrate  to 
g^ve  in  the  grounds  of  commitment  any  particulars  of 
the  case. 

I  DO  not  consider  that  this  case  comes 
before  this  Court  in  the  shape  in  which  it 
ought  to  come.  1  think  that  the  Judge  is 
bound  to  state  in  his  judgment  the  evidence 
on  which  he  convicts  the  prisoners.  He 
merely  says :  "It  is  beyond  doubt  that  a 
dacoitv  occurred,  and  that  the  prisoners,  each 
and  all  of^them,  took  part  in  the  offence.'' 
The  judgment  then  goes  onto  give  an  extra- 
ordinary, and,  to  me,  unintelligible  reason 
for  not  coming  to  any  finding  as  respects  the 


more  serious  charges  of  dacoity  with  grievous 
hurt,  and  in  fact  formally  acquits  the  pri- 
soners on  those  charges.     It  seems  to  me 
that,  if  one  word  of  the  evidence  is  to  be 
believed,  and  any  offence  at  all  was  commit- 
ted, it  was  dacoity  with  grievous  hurt  under 
Section  397  of  the  Penal  Code,  and  that  not 
only  prisoner  No.   i  (who,  according  to  the 
evidence,  struck  the  blow),  but  all  the  other 
prisoners,  members  of  an  unlawful  assembly, 
prosecuting  a  common  object,  were  guilty  of 
that  offence  (not  of  abetment  of  it  as  charged 
by    the    Magistrate)    under    Section     149. 
The  Judge  says :  "  There  is  no  direct  proof 
that    the    mother    of    Bholanath    sustained 
grievous  hurt,  and  there  is  no  necessity,  &c., " 
when,   in  fact,   there  was  the  evidence  of 
the    woman  herself  and    of  the  other   wit- 
nesses,   of  the    Civil    Surgeon    (examined 
before  the  Magistrate,  and  sent  to  the  Judge, 
but"  not  examined  by  him)  ;  in  fact,  I  do  not 
see    what  evidence  could  have  been    more 
direct.     Then    the    Judge    thought    fit     to 
omit    to  examine    some  of    the    witnesses 
sent  up  by  the  M agist ratcf  though,  as  they 
are    entered  in  the  Calendar,  it  seems    to 
me  that  Nos.  9  and  10,  who  did  not  pro- 
fess to  recognise  the  dacoits,  but  heard  the 
cries,  would  have  been  important  as  impar- 
tial  witnesses  to  certify  whether  the  more 
direct  witnesses  to  recognition  mentioned  the 
names  of  the  dacoits  at  the  very  moment, 
and  the  witness,  No.  1 1 ,  who  is  said  to  have 
recognised  the  dacoits,  was  especially  import- 
ant, not  being  the  prosecutor's  witness,   but 
(it  would  appear)  a  person  sent  for  at  the 
instance  of  the  prisoner's  mooktear.      Again, 
the  Judge  ought  in  such  a  case  invariably  to 
insist  on  the  attendance  of  the  police  wit- 
nesses, who  could  testify  to  the  manner  in 
which  the  property  was  discovered,  and  the 
confessions,   &c.,    obtained.     And  the   Ma- 
gistrate should  always  send  such  witnesses 
when,  as  in  this  case,  their  evidence  is  im- 
portant.   The  evidence  against  the  prison- 
ers consists  in — 

I. — Witnesses  to  recognition  at  the  time 
of  the  dacoity. 

2. — Some  small  articles  of  property  said 
to  have  been  found  in  the  house  of  No.  i. 

3. — ^The  partial  admission  of  the  prisoner 
No.  7. 

The  police  ought  to  have  proved  that  the 
complainant  named  the  prisoners  from  the 
first,  how  and  under  what  circumstances  the 
articles  of  property  were  recovered  (the 
finding  is  only  proved  by  a  forc^al  witness 
called  for  the  purpose),  and  how  the  admission 
was  obtained  ;  this  is  not  shown  at  all. 
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Notwithstanding,  however,  the  omissions 
mentioned  above,  I  find  that  the  first  police- 
reports  (though  not  properly  proved  as  they 
should  have  been)  do  not  mention  the  names 
of  the  prisoners  ;  that  the  witnesses  examined 
swear  yery  positively  to  the  recognising  of  the 
df^coits ;  that  there  is  some  evidence,  such  as  it 
is,  ^o  the  finding  and  identity  of  the  property, 
and  that  the  admission  of  one  of  the  dacoits  was 
recorded  at  the  time  before  the  Deputy  Ma- 
gistrate ;  that  the  prisoners  have  not  set  up 
or  proved  any  good  defence,  and  that,  with 
the  exception  of  Boro  Nuddea  Manjee,  No. 
2,  to  be  presently  noticed,  they  do  not  allege 
any  good  ground  of  appeal  before  me. 

That  being  so,  and  the  prisoners  being  con- 
victed of  dacoity  by  the  unanimous  verdict  of 
the  Judge  and  Assessors,  I  do  not  see  sufficient 
ground  for  interference  in  this  case,  and 
dismiss  the  appeal  of  all  the  appellants,  ex- 
cept Boro  Nuddea  Manjee,  No.  2. 

Boro  Nuddea  Manjee  urges  that  he  is  a 
leper,  and  physically  incapable  of  committing 
the  offence  alleged  against  him  ;  and  he  ap- 
peals to  his  physioai  appearance.  He  seems 
to  have  made  the  sarife  defence  before  the 

{udge,  but  the  Judge  omits  to  notice  it. 
therefore  think  it  necessary  to  call  on  the 
Judge  to  certify  whether  in  his  opinion  the 
prisoner  is  or  is  not  physically  capable  of  the 
offence  imputed  to  him. 

I  must  add  that  I  notice  defects  in  the 
investigation  prior  to  its  trial  at  the  Sessions. 
I  cannot  understand  why  it  is  that,  with 
so  highly  paid  a  police  force,  the  most 
important  cases  are  so  often  left  to  infe- 
rior officers.  This  case  of  dacoity  with 
serioi^s  wounding  was  only  investigated  by 
a  subordinate  police  officer  called  by  the 
witnesses  the  Bukshee,  that  is,  I  suppose,  one 
of  the  old  Mohurrirs  dressed  in  uniform  as 
a  head  constable  ;  and  I  must  again  bring 
to  the  notice  of  the  Judge  of  "the  English 
Department  the  wide-spread  practice 
of  sending  away  the  witnesses  from  the 
Magistrate's  Court  till  a  more  convenient 
season,  so  as  to  preserve  the  shadow  without 
the  substance  of  rapid  disposal  of  business. 
I|i  this  case  the  witnesses  were  sent  in  on 
24th  September,  but  the  Deputy  Magistrate, 
Alia  Mahomed,  sent  them  away  again  for  a 
time,  without  any  examination  whatever. 
They  were  sent  in  a  second  time,  and  ex- 
amined for  the  first  time  on  5th  October. 

The  Magistrate  also  seems  to  omit  to 
give  In  the  grounds  of  commitment  any 
particulars  of  the  case.  He  should  then 
make  an  official  record  of  the  circumstances 
and  evidence  by  which,  and  the  dates  when, 


the  case  was  brought  to  light,  and  8ho«ld,iB 
fact,  render  his  grounds  of  coramilinent  & 
proper  and  complete  act  of  accusation. 


The  25th  January  1866. 

Present : 

The  Hon'ble  F.  B.  Kemp,  W.  S.  Sctoo- 
Karr,  and  L.  S.  Jackson,  yudges. 

Evidence — Accomplice. 

Queen  versus  Dwarka, 

Committed  by  the  Officiating  MagistraU 
of  Monghyr,  and  tried  by  ike  Sessieas 
Judge  of  Bhaugulpore^  on  a  charge  ^ 
abetment  of  murder ^  &c. 


The  testimony  of  an  accomplice  is  not  alone 
for  a  conviction . ^  The  corroboration  must  be  on  mattetf 
directly  connecting  the  prisoner  with  th*  offeoa  d 
which  ne  is  accused ;  and  the  evidence  of  two  or  ohv 
accomplicss  requires  confirmation  equally  witinhetesb* 
mony  of  one. 

Having  considered  this  case  iog&heT,  we 
find  that  the  Sessions  Judge  has  convicied 
the  prisoner,  appellant,  upon  the  evidence  ol 
two  accomplices,  which  evidence,  as  10  tbe 
appellant's  participation  in  the  crime,  is  not 
in  any  w^ay  corroborated. 

We  think  that  the  rule  by  which  oar 
Courts  of  Criminal  Jurisdiction  must  \a 
guided  is  that  the  testimony  of  an  accom- 
plice is  not  alone  sufficient  for  a  conviction ; 
that  the  corroboration  must  be  on  mat- 
ters directly  connecting  the  prisoner  vith 
the  ofFence  of  which  he  is  accused  ;  and  thai 
the  evidence  of  two  or  more  accomplices  re- 
quires confirmation  equally  with  the  testi- 
mony of  one. 

We  obser\-e  that,  in  this  case,  if  the  evi- 
dence of  the  accomplice-witnesses  be  tnic, 
the  prisoner  has  taken  part  in  a  deliberate 
and  atrocious  murder  for  the  meanest  mo- 
tives, and,  if  he  be  guilty,  it  would  be 
against  the  interests  of  justice  that  he 
should  escape. 

It  appears  to  us  that,  if  the  accomplices 
have  told  the  truth,  a  little  inquiry  ougbt 
to  lead  to  the  obtaining  of  evidence  br 
which  their  testimony  might  be  confirmed. 

We  direct,  therefore,  under  Section  421 
of  the  Code  of  Criminal  Procedure,  that  the 
Court  of  Session  shall  make  enquiry  whe- 
ther the  prisoner  is  known  to  have  associated 
with  the  accomplices,  or  with  the  mao 
GurbhoQ  w^ho  has  been  hanged  for  this  crime, 
or  w^hether  he  is  known  to  Ij^ve  freqaentiy 
absented  himself^from  his  house  aboat  the 
time  of  the  commission  of  this  crime 
without  legitimate  cause,  whether  he  «ai 
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seen  at  the  place  where  the  deceased  men 
were  poisoned,  or  where  the  poison  was 
bought  about  the  time  of  the  transaction ; 
and  that  the  Court  shall  receive  such  evi- 
dence as  may  be  offered  on  the  part  of  the 
prosecution  upon  these  or  other  points  bearing 
upon  the  guilt  of  the  prisoner. 

After  recording  such  evidence  with  all 
the  precaution  which  the  peculiar  circum- 
stances of  the  case  will  suggest  to  the 
Judge,  and  allowing  the  prisoner  to  allege 
any  thing,  or  bring  any  counter-evidence 
which  he  may  •have  to  offer,  the  Judge  will 
return  the  proceedings  to  this  Court  for 
final  orders. 


The  26th  January  1866. 
Present : 

The  Hon'ble  W.  Sl^  Seton-Karr  and  A.  G. 

Macpherson,  Judges, 

§ 

COQTiction  and  sentence  on  several  charges — 
Rlotmg^ — Hurt — Grievous  Hurt 

Queen  versus  Azgur  and  others. 

Commuted  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  Backergunge^  on  a 
charge  of  riot  being  armed  with  deadly 
weapons^  &c,  ^ 

Cwviction  and  sentence  both  for  rioting  and  for 
grievous  hurt  upheld,  the  punishment  being  on  the  whole 
not  more  severe  than  might  properly  have  been  awarded, 
if  the  conviction  had  been  for  grievous  hurt  only. 

A  person  convicted  of  rioting  should  not  be  convicted 
of  hurt  or  grievous  hurt  caused  to  himself. 

In  this  case  fifteen  prisoners  have  been 
found  guilty,  /x/,  of  rioting  being  armed  with 
deadly  weapons ;  2nd,  of  causing  grievous 
hurt  by  means  of  an  instrument  for  stabbing 
or  cutting ;  and,  ^rd,  of  causing  hurt  by  the 
like  means.  On  the  conviction  for  rioting, 
they  have  been  sentenced  to  three  years'  rigor- 
ous imprisonment  each  ;  on  the  conviction 
for  grievous  hurt,  two,  namely  Azgur  and 
Roshundee,  have  been  sentenced  to  an  addi- 
tional term  of  two  years'  rigorous  imprison- 
ment, while  all  the  others  have  been  sentenced 
to  one  additional  year.  No  punishment  is 
awarded  on  the  conviction  for  causing  hurt, 
the  punishments  given  under  the  other  heads 
b^ing  deemed  sufficient. 

There  is  no  question  as  to  the  propriety  of 
the  finding  of  fact  as  to  the  riot,  and  as  to 
one  of  the  prisoners,  Fukeer  Mahomed,  hav- 
ing beenTiurt  "grievously, "fand  as  to  another 
prisoner,  Ahmed  Ally,  having  been  hurt  in 
the  riot. 


The  prisoners  appeal,  all  of  them,  on  the 
general  ground  that,  as  they  were  all  con- 
victed of  the  riot,  they  ought  not  also  to 
have  been  found  guilty  on  the  other  counts. 
But  we  think  there  is  nothing  legally  wrong 
in  the  convictions,  as  the  rioting  did  not 
necessarily  lead  to  grievous  hurt,  and  as  the 
causing  of  grievous  hurt  was  in  respect  of 
one  person,  while  the  causing  of  hurt  was  in 
respect  of  another.  Moreover,  the  sentences 
are  not  in  the  whole  heavier  than  might  pro- 
perly have  been  inflicted,  had  they  been  found 
guilty  of  causing  grievous  hurt  alone. 

Fukeer  Mahomed  and  Ahmed  Ally,  the 
two  prisoners  who  were  hurt,  have,  however, 
a  very  substantial  ground  of  objection  to  the 
convictions  and  sentences  as  to  them.  They 
have,  no  doubt,  been  rightly  found  guilty  on 
the  first  count  for  rioting.  But,  as  Fukeer 
Mahomed  is  himself  the  person  to  whom  the 
grievous  hurt  with  which  the  prisoners  were 
charged  was  caused,  it  seems  somewhat 
absurd,  and  it  is  wholly  inconsistent  with 
justice,  that  he  should  be  found  guilty  of  the 
offence  of  causing  that  gtievous  hurt.  His 
conviction  and  sentence  under  the  second 
count  of  the  charge  {viz,  for  causing  griev- 
ous hurt,  &c.)  are  quashed  and  set  aside.  In 
like  manner,  as  Ahmed  Ally  is  himself  the 
person  to  whom  the  hurt  which  is  the 
subject  of  the  third  count  was  caused,  it  is 
absurd  to  find  him  guilty  of  the  causing  of 
it.  He  is  not  sentenced  under  that  count, 
but  it  is  impossible  for  us  to  say  how  far  his 
conviction  under  it  may  have  influenced  the 
Judge  in  his  fixing  the  sentence  under  the 
second  count  ;  and,  as  he  is  sentenced  to  a 
long  period  of  imprisonment  for  the  offence 
of  rioting,  we  think  that  the  sentence  passed 
on  him  in  the  second  count  (for  causing 
grievous  hurt)  should  also  be  set  aside. 

As  regards  the  other  prisoners  who  have 
appealed,  th&  appeal  is  dismissed. 


The  30th  January  1866. 
Present : 

The  Hon'ble  A.  G.  Macpherson,  Judge. 

Robbery — Extortion. 

Queen  versus  Duleelooddeen  Sheik  and 
J  ameer  Faqueer. 

Committed  by  the  Magistrate,  and  tried  by  the 
Sessions  Judge  of  Pajshahye,  on  a  charge 
of  extortion. 

Where  a  person  through  fear,  &c.,  offers  no  resistance 
to  the  carrying  off  of  his  property,  but  lioes  not  deliver 
any  of  the  property  to  those  who  carry  it  off,  the  offence 
committed  is  robt)ery,  and  not  extortion. 
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In  this  case  I  do  not  think  that  the  facts 
found  warrant  a  conviction  for  extortion ^  in- 
asmuch  as,   although  the  boatmen  through 
fear  offered  no  resistance   to  the  prisoners 
carrjMug    off    their  property,   they   did   not 
deliver   any   of   the   property   either  to   the 
prisoners  or  to  any  one  else.     Delivery  by 
the  person  put  in  fear  is  (according  to  the 
definition  contained  in   Section  383  of  the 
Penal  Code)  essential  in  order  to  constitute 
the  offence  of  extortion.     I  think  the  prisoners 
ought  to  have  been  convicted  of  (as  they 
were  charged  with)  robbery  ;  for  the  facts 
found  clearly  amount  to  robbery  within  the 
definition    contained   in    Section    390.     The 
prisoners,  in  order  to  the  committing  of  theft, 
voluntarily   caused,   or   attempted  to  cause, 
fear    of    instant    wrongful    restraint   to    the 
persons   whose    property    they   took.     They 
stopped  the  prosecutors'  boat  in  the  stream, 
represented    themselves    to    be    persons    in 
authority,  and  said  that  the  boat  must  be  taken 
to  Rampore  Beauleah,  w^here  it  was  required 
by    the    Magistrate   to    earn'    treasure,    and 
then     they    plundft^d    the    boat.      In    this 
there    undoubtedly   was   the  causing,  or  at- 
tempt   to     cause,    fear    of    "  wrongful    re- 
straint, ''    which    is    (Section    339)    defined 
to  be  the  voluntarily  obstructing  "  any  per- 
"  son  so    as    to   prevent    that    person   from 
*'  proceeding  in  any  direction  in  which  that 
"  person  has  a  right  to  proceed." 

Under  Section  426  of  the  Criminal  Pro- 
cedure Code,  however,  I  shall  not  reverse 
or  alter  the  sentence  of  the  Lower  Court, 
because  the  persons  accused  have  not  been 
sentenced  to  a  larger  amount  of  punishment 
than  could  and  ought  to  have  been  awarded 
for  the  offence  of  which,  in  my  judgment, 
the  accured  ought,  upon  the  evidence,  lo 
have  been  found  guilty.  The  accused  have 
been,  in  no  way,  prejudiced  by  the  error. 

The  appeal  is  dismissed.  • 


The  27th  January  1866. 

Present : 

The  Hon'ble  G.  Campbell  and  A.  G.  Mac- 

pherson,  Judges, 

m 

Murder — Capital  Punishment. 

Queen  versus  Khoaz  Sheik. 

Committed  hy  the  Joint  Ma^ristrafe,  and  tried 
hv  the  Sessions  Judj^c  of  Sylhct,  on  a 
charge  of  aitpabte  homicide  amounting  to 
murder^  6*^. 


The  punishment  of  death  should  not  be  inflicted  is  t 
case  where  there  was  no  intention  to  cause  death,  bs 
merely  a  rec]<less  assault  with  a  deadly  weapon,  wfach 
inflicted  a  bodily  injury  likely  in  the  ordinary  awne 
of  nature  to  cause  death. 

Whatever  suspicion  we  might  have,  that 
the    witnesses   who   were,  they  say,  beaten 
for  calling  dohai  were  not  so   disinterested 
spectators  as  they  represent  themselves,  and 
,  thai  the  affair  may  not  have  been  so  entirclr 
one-sided  as  it  is  represented  ;  still,  when  pri- 
soners make  no  substantial  defence,  but  set 
'  up  false  alibisy  it  is  very  diffiault  to  say  that 
the  evidence  for  the  prosecution  is  false,  and 
in  this  case  we  cannot  lake  upon  oorseiyes 
to  disturb  the  finding  of  J[^ct  of  the  Assessors 
and  the  Judge  that  the  prisoner,  whose  case 
is  referred  to  us,  having  had  a  quarrel  with 
deceased,  did  afterwards,  having  obtained  the 
assistance  of  others,  make  an  entirely  one- 
sided assault  on  the  deceased.     If  that  be  so, 
and  if,  looking  to  the  character  of  the  weapon, 
and  the  whole  circumstances  of  the  assanJr, 
it  is  rightly  found  that  the  prisoner  intended 
to  inflict  such  bodily  injury  as  he  knew  to 
be  likely  to  cause  death,  and  he  did  inflict 
a   bodily   injury   sufficient    in    the  ordinary 
course  of  nature  to  cause  death,  and  which. 
in  fact,  did  cause  death  ;  then,  no  doubt  the 
prisoner   is   guilty  of   murder.     We  see  no 
sufficient  reason  to  do  otherwise  than  to  ac- 
cept  the  finding  of  the  Sessions  Court  on 
this  point.     But  we   do  pot  think  that  such 
a  case  as  this,  in  which  there  was  no  inten- 
tion to  cause  death,  but  merely  a  reckless 
assault    with    a    weapon    which    inflicted  a 
bodily  injury  likely  in  the  ordinary  course 
of  nature  to  cause  death,  viz,,    a  club  of  a 
very  lethal  character,  is. one  in  which  the  last 
punishment  of  death  is  at  all  proper.     We 
deem  it  more  consistent  with  justice  to  sen- 
tence the  prisoner  Sheik  Khoaz.  and  do  sen- 
tence him,  to  transportation  for  life.     Several 
other  prisoners  who  did  not  strike  the  fatal 
blow   were  at  the   same  lime   convicted  of 
murder,  and  sentenced  to  transportation  for 
life,  a  sentence  which  seems  extremely  severe, 
but  which  is  the  lowest  lawful  sentence,  if 
the  prisoners  are  rightly  convicted  of  mur- 
der.     As  no  appeal  from  the  prisoners  is 
before  us,  and  the  exact  limits  of  the  offence 
of  murder  has  been  the  subject  of  discussion 
before  a  Full  Bench  of  this  Court,  whose 
judgment  has  not  been  delivered,  we  do  not 
at  present  think  it  desirable  to  exercise  onr 
gencM-al  power  of  revision  in  re*gard  to  these 
prisoners,    deemin^^  that  such  power  shonjd 
only    be    exercised    when    there    is   cleaHr 
error. 
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The  31st  January  1866. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges. 

Criminal  Breach  of  Trust— Deficit  of  Salt  in 

Salt  Golahs. 

Queen  versus  Brinbadhur  Putnaik. 

Committed  by  the  Officiating  Magistrate^  and 
tried  by  the  Sessions  Judge  of  Cuttack,  on 
a  charge  of  criminal  breach  of  trust. 

The  mere  fact  of  there  bein^i^  a  larg^e  deficit  of  salt, 
without  distinct  proof  ot  a  criminal  misappropriation, 
is  not  sufficient  to  convict  the  Salt  Darogan  in  charge 
of  the  golahs  of  criminal  breach  of  trust  under  Sec- 
tion 409  of  the  Penal  Code. 

Glover^  J. — The  prisoner  in  this  case,  a 
SaU  Darogah  in  Cuttack,  has  been  convicted 
under  Section  409  of  the  Penal  Code  of 
criminal  breach  of  trust,  &c.,  and  sentenced 
to  three  years'  imprisonment  with  a  fine  of 
10,000  rupees. 

The  facts  of  the  case  have  been  given  in 
very  full  detail  by  the  Sessions  Judge,  and 
it  is  only  necessary  for  me  to  state  shortly, 
that  the  prisoner  was  admittedly  in  charge 
of  the  Booreah  Salt  Golahs,  three  in  number, 
from  1861  to  1865,  the  period  during  which 
he  was  on  leave  excepted ;  and  that  there  is 
a  very  large  deficiency  of  salt  to  be  accounted 
for.  Such  deficiency,  however,  would  noi  per 
se  render  the  Darogah  criminally  liable  :  there 
must  be  distinct  proof  of  a  criminal  mis- 
appropriation of  some  part  of  the  missing 
salt  before  the  prisoner  can  be  convicted 
under  Section  409. 

Before  considering  the  evidence  on  this 
point,  1  must  conecl  a  mistake  of  the  Ses- 
sions Judge  in  respect  of  the  quantity  of  salt 
said  to  have  been  damaged  by  the  fire.  The 
Sessions  Judge  has  held,  and  the  circum- 
stances seems  to  have  had  great  weight  with 
him  in  determining  the  question  of  the  pri- 
soner's guilt,  that  the  Salt  Agent's  Sheris- 
tadar,  who  went  to  inspect  the  Golahs,  re- 
ported that  not  above  100  maunds  were 
damaged  by  the  fire,  and  that  the  Darogah 
never  objected  to  that  report.  1  have  read 
this  report  (dated  9th  June  1864)  carefully, 
and  do  not  find  any  such  estimate.  The 
Sheristadar  describes  the  appearance  of  the 
Golah — the  posts  of  which  were  then  burn- 
ing— and  states  that  he  could  not  say  what 
amount  of  injury  had  been  done,  but  that 
the  salt  was  disclored  to  various  depths  in 
all  directions.  He  nowhere  in  his  report 
estimates  the  loss  at  100  maunds,  and  there- 
fore the  Sessions  Judge's  presumption  against 


the  prisoner  in  consequence  of  his  omission 
to  object  to  that  report  at  once  falls  to  the 
ground.  In  connection  with  this  part  of  the 
case  1  may  remark  that  the  fire  took  place 
during  the  prisoner's  absence  on  leave,  and 
that,  directly  he  returned,  he  reported  very 
strongly  to  the  Agent  the  necessity  of  having 
the  salt  removed  from  the  golahs,  and  re- 
weighed  in  order  to  ascertain  the  extent  of 
the  damage.  He  even  refused  to  take 
charge  or  give  out  salt  on  rowannahs  unti 
this  was  done,  and  only  yielded  after  the 
repeated  orders  of  his  superior.  Looking  to 
this  portion  of  the  evidence,  I  think  the 
prisoner  is  fully  cleared  from  all  suspicion  of 
laches ;  from  the  time  of  his  return,  till  per- 
emptory orders  from  the  Salt  Agent  rendered 
it  useless,  he  kept  contintially  remonstrating 
against  being  made  responsible  for  losses,  the 
extent  of  which  had  not  been  ascertained. 

The  particular  charges  on  which  the  pri- 
soner has  been  convicted  arose  in  this  way. 
When  the  Darogah  reported  two  of  his 
Golahs  empt^',  the  Sheristadar  (witness  No.  1) 
was  sent  down  to  make  eaiquiry,  the  deficien- 
cy amounting  to  sevei'al  thousand  maunds  of 
salt.  In  the  course  of  it,  his  attention  was 
directed  to  a  fleet  of  salt  boats  lying  at  a 
ghat  within  a  couple  of  miles  of  the  Golahs; 
and  in  seven  of  these  he  considered  that  the 
cargo  was  not  properly  protected. 

Of  these  seven  three  belonged  to  one  Jogee 
Behara,  and  on  board  were  700  maimds  of 
salt.  Jogee  Behara  produced  two  roiuan^ 
nahs,  one  in  this  own  name  for  621  maunds, 
and  one  in  the  name  of  Bhugwan  (alleged 
to  be  his  brother)  for  99  maunds.  These 
two  roxvannahs  more  than  covered  the  quan- 
tity of  salt  on  board,  but  the  Sessions  Judge 
has  held  it  not  to  have  been  protected,  because 
Jogee  Behara's  rowannah  was  post-dated  : 
the  document,  that  is  to  say,  was  dated  the 
31st  July,  \4iilst  the  visit  of  the  Sheristadar 
took  place  on  the  30th.  It  does  not  appear 
to  me  how  the  post-dating  of  the  roivannah 
proves  any  criminality  on  the  part  of  the 
Darogah,  or  how  it  can  shew  that  the  salt 
in  J  ogee's  boats  was  improperly  come  by. 
No  doubt,  it  was  a  circumstance  demanding 
enquiry,  but  the  explanation  given  by  the* 
Darogah,  though  not  exonerating  him  from 
the  charge  of  carelessness  and  impropriety, 
seems  to  me,  as  it  did  to  the  Assessors,  natu- 
ral and  probable.  He  says  that,  as  there  were 
still  some  remaining  old  form  rowannahs 
to  come  in,  he  wished  to  keep  the  new  forms, 
such  as  had  been  presented  by  Jogee  Behara, 
back  for  a  few  davs  until  all  fhe  old  ones 
had  been  entered;  for  this  reason  he  post* 
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dated  Jogee's  papers  to  the  day  when  he 
calculated  he  would  be  able  to  enter  them 
in  his  books,  and  in  the  mean  time  kept  a 
separate  account.  This  last  part  of  his 
story  is,  at  all  events,  borne  out ;  for  amongst 
the  papers  given  up  to  the  Sheristadar  were 
receipts  on  the  part  of  Jog'ee  and  Bhug>\'an 
for  the  salt  delivered  to  them  ;  and  there  can 
be  no  doubt,  I  think,  that  the  salt  found-on 
the  three  boats  of  Jogee  Behara  had  been 
properly  received  from  the  Darogah,  and  was 
regularly  protected. 

The  same  remarks  apply  to  the  boat 
owned  by  Seboodass.  This  party  held  a 
roivannah  for  the  quantity  of  salt  found  on 
board.  The  only  circumstance  of  suspicion 
against  it  was  the  post-dating  of  the  rowan- 
nah  to  the  31st  of  July;  for  the  reasons 
already  given,  I  think  that  the  Darogah's 
explanation  may  be  received. 

Two  other  boats  belonged  to  Juggobun- 
doo,  and  one  to  Muddoo.  Rowannahs  were 
produced  (after  some  little  delay,  the  owners 
apparently  not  being  on  the  spot)  to  cover 
the  salt.  The  Seft&ions  Judge  mistrusts  all 
these  documents ;  in  Jilggobundoo's  case,  be- 
cause the  rowannah  he  produced  was  not  in 
his  own  name  ;  and  in  Isshur's  and  Muddoo's 
cases  (Isshur,  I  would  mention,  was  said  to 
own  part  of  the  salt  in  Juggobundoo's  boat), 
because  the  dates  of  deUvery  were  many 
days  anterior. 

I  do  not  see  how  the  fact  of  Juggobun- 
docJs  boat  containing  salt  covered  by  a  row- 
annah in  another  person's  name  proves  any- 
thing at  all  against  the  Darogah.  If  it  were 
the  rule,  that  parties  taking  rowannahs  from 
a  Salt  Agent  were  bound  themselves  to  take 
delivery  of  the  salt  mentioned  in  them,  their 
neglect  of  this  rule  would  not  affect  the  Salt 
Darogah.  He  was  bound  to  deliver  the  salt 
to  the  holder  of  the  roivannah^  and,  having 
done  that,  he  vivc^  fundus  officio. • 

Then,  as  to  the  suspicion  supposed  to  arise 
from  the  dates  of  deliver}'  in  the  case  of 
these  two  persons,  it  is  proved  by  the 
evidence  of  the  boatmen  that,  for  some  days 
at  least  after  Juggobundoo's  salt  was  given 
out  by  the  Darogah,  it  remained  heaped  up 
on  account  of  some  repairs  which  had  to  be 
done  to  the  boat,  and  that,  after  these  were 
finished  and  the  salt  put  on  board,  the  boat 
remained  a  week  or  more  at  the  ghat  before 
it  was  seized  by  the  police.  As  to  Isshur's 
salt  no  such  doubt  could  arise ;  for  he  does 
not  appear  to  have  taken  delivery  of  it  till 
the  28th. 

The  same^emarks  apply  to  Mudhoo's  boat. 
He  produced  a  rowannah  for  his  salt,  and 


the  mere  fact  of  his  having  taken  delivery 
some  10  days  before,  cannot  invalidate  thai 
document,  or  prove  that  the  salt  seized  in  his 
boat  was  not  the  salt  protected  by  his  rosy 
annah. 

In  short,  taking  all  the  evidence  into  cod- 
sideration,  I  think  that  the  case  for  the  pro- 
secution breaks  down  altogether.  No  act  of 
criminal  breach  of  trust  is  proved,  and  the 
mere  fact  of  there  being  a  large  defidi, 
although  it  may  make  the  prisoner  civiSy 
liable,  cannot  bring  him  within  the  provi- 
sions of  the  Penal  Code.         ^ 

I  would  reverse  the  Sessions  Judge's 
order  and  sentence,  and  direct  the  release  of 
the  prisoner. 

Kemp,  7. — I  entirely  concur  in  this  judg- 
ment. There  is  no  evidence  of  a  dishon- 
est misappropriation  of  trust  propcny,  ind 
the  prisoner  must  be  acquitted. 


The  31st  January  1866. 

Present : 

The  Hon'ble  C.  B.  Trevor,  L.  S.  Jackson, 
and  F.  A.  Glover,  Judges, 

Appeal — CooTictions  under  Police 
Act  V.  of  i86x. 

Referred  under  Section  ^3^  of  the  Code  of 
Criminal  Procedure,  and  Circular  Order 
No,  i8y  dated  the  i^th  July  1863. 

Thakoor  Doss  and  Godai  Shek. 

Convictions  under  the  Police  Act  V.  of  iS6i  iff 
appealable  like  other  convictions.  Where  the  appdiaots 
are  convicted  by  an  officer  exercising  the  powers  of  a 
Magistrate,  and  sentenced  to  imprisonment  exceedini( 
the  limit  prescribed  by  Section  41 1  of  the  Code  of  Cn* 
minal  Procedure,  the  appeal  lies  to  the  Sessions  Coart. 

We  think  it  clear  that  convictions  under 
Act  V.  of  1 86 1  are  appealable  in  the  same 
way  as  other  convictions. 

Section  21  of  the  Code  of  Criminal  Proce- 
dure provides  that  "the  Criminal  Courts  d 
"  the  several  grades,  according  to  the  powers 
"  vested  in  Uiem  respectively  by  this  Act, 
"  shall  have  jurisdiction  in  respect  of  offences 
"  punishable  under  the  Indian  Penal  Code, 
"  or  under  any  special  or  local  te»,  and  in 
"  the  investigation  shall  be  guided  by  ibc 
"  provisions  of  this  Act.  " 

Act  V.  of  1 86 1  is  a  special  law  on  the 
subject  of  police  ;  and  persons  charged  ^itli 
offences  punishal^le  under  that  lai^  must  be 
tried  under  the  provisions  of  the  Code  i 
Criminal  Procedure. 
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Section  409  of  the  same  Code  provides 
that  any  person  convicted  011  a  trial  held  by 
the  Magistrate  of  the  District,  or  other  officer 
exercising  the  powers  of  a  Magistrate,  may 
appeal  to  the  Court  of  Session  to  which 
such  Magistrate  is  subordinate  (subject  to 
the  limit  prescribed  in  Section  411). 

The  appellants  in  this  case  are  persons 
convicted  on  a  trial  held  by  an  officer  ex- 
ercising the  powers  of  a  Magistrate,  and  sen- 
tenced to  imprisonment  exceeding  the  limit 
fixed  by  Section  411.  They  were,  therefore, 
we  think,  entitled  to  an  appeal  to  the  Ses- 
sions Court.  We,  therefore,  direct  the  Ses- 
sions Judge  to  hear  the  present  appeal,  and 
to  pass  such  orders  as  the  circumstances  may 
require ;  and  we  further  direct  that  a  copy 
of  this  decision  be  laid  before  the  Judge 
in  the  English  Department. 


The  7th  February  1866. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  ^/.,  Chief 
Justice,  and  the  Hon'ble  H.  V.  Bayley, 
J.  P.  Norman,  Shumbhoonath  Pundit,  and 
G.  Campbell,  Judges. 

Evidence  (in  cases  of  Perjury)— Single 
witness — Corroboration. 

Queen  versus  Lai  Chand  Kowrah  Chowkee- 

dar  and  others. 

Committed  by  the  Joint  Magistrate,  and 
tried  by  the  Sessions  Judge  of  Hooghly,  on 
a  charge  of  giving  false  evidence,  &fc. 

Held  by  the  majority  of  the  Court  (Campbell,-  J.,  dis- 
senting) that  the  evidence  of  one  witness  uncorroborated 
is  not  legally  sufficient  for  a  conviction  of  perjury. 

Peacock,  C.  J. — The  question  which  has 
been  referred  to  this  Court  in  the  present 
case  is  whether  a  person  can  be  convicted 
of  perjury  in  the  Mofussil  upon  the  evi- 
dence of  a  single  witness  uncorroborated. 
Section  28  of  Act  II.  of  1855  ^*ys  down 
a  general  rule  in  the  following  words  : 
"  Except  in  cases  of  treason,  the  direct  evi- 
dence of  one  witness,  who  is  entitled  to 
full  credit,  shall  be  sufficient  for  proof  of  any 
fact  in  any  such  Court  or  before  any  such 
person^  But  the  rule  is  subject  to  a  provi- 
so in  the  following  words  :  •'  But  the  pro- 
vision shall  not  affect  any  rule  or  practice 
of  any  Court  that  requires  corroborative 
evidence  in  support  of  the  testimony  of  an 
accomplice  or  of  a  single  witness  in  the  case 
of  perjur>'."     * 

It  is  &id  that  Section  #28  does  not  ex- 
tend   to    the    Mofussil    Courts,    and    that 
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it   applies  only  to  the   High   Court  on   its 
Original    Side,    inasmuch   as   the   Act   was 
intended    to   apply   only   to   Her   Majesty's 
Supreme    Courts.     That  depends  upon  the 
construction  which  is  to  be  put  upon  the 
words  in  the  general  rule  laid  down  in  Sec- 
tion 28,  "in  any  such  Court,"  or  "before 
any  such  person."    Now,  it  so  happens  that 
Section  27,  which  immediately  precedes  the 
Section  in  question,  says :  "  The  rules  of  evi- 
dence in  Her  Majesty's  Supreme  Courts  as  to 
matters  of  Fxclesiastical  or  Admiralty  Civil 
Jurisdiction   shall   be  the  same  as  they  are 
on  the  plea  side  of  the  said  Courts  ;  and  it  is 
argued  from  that,  that  when  Section  28  uses 
the  words  "  in  such  Court, "  it  means  in  any 
such  Court  as  is  lastly  abovementioned,  viz,. 
Her  Majesty's  Supreme  Courts.  But  it  appears 
to  me  that  that  construction  is  not  correct. 
Section  27  was  not  intended  to  alter  the  rules 
of  evidence  in  every  branch  of  the  Supreme 
Courts,  but  only  to  make  the  rules  of  evi- 
dence in  matters  of  Ecclesiastical  or  Admiralty 
Civil  Jurisdiction  the  same  as  those  on  the 
plea  side  of  the  said  Courts.    That  was  the  sole 
object  of  Section  27,  and^  did  not  apply  to 
matters  of  Criminal  Jurisdiction.     But  Section 
28  applies  to  cases  of  treason  and  perjury, 
and  to  all  cases  of  every  kind  ;  and  it  appears 
to  me  that  the  words  "  before  any  such  Courts  " 
were  intended  to  refer  to  all  Courts  of  Jus- 
tice in  territories  then  in  the  possession  and 
under  the    Government  of  the  East  India 
Company  as  mentioned  in  Section  2  of  the 
Act.  The  words  "  or  before  any  such  person  " 
cannot  refer  to  persons  mentioned  in  Section 
27,  as  no  persons  are  mentioned  therein.  They, 
in  like  manner,  refer  to  the  persons  mentioned 
in  Section  2,  viz.,  all  persons  having,  by  law 
or  consent  of  parties,  authority  to  take  evi- 
dence." Sections  3,  5,  7,  1 1,  and  other  Sections 
use  the  words  "  all  such  Courts  and  persons 
aforesaid  ;"  and  Sections  6,  9,  12,  and  other 
Sections  use*the  words  "  all  such  Courts  and 
persons  aforesaid, "  referring  to  the  Courts  and 
persons  mentioned   in  Section  2.    The  Act 
was  passed  for  the  improvement  of  the  law  of 
evidence,  not  only  in  the  Supreme  Courts,  but 
in  all  the  Courts  of  the  country.     Neither  the 
Title  nor  the  Preamble  limit  the  Act  to  the 
Supreme  Courts. 
'      If  the  words  "  such  Courts  "in  Section  28 
refer  to  the  Supreme  Courts,  because ,  those 
were  the  Courts  last  mentioned,  Sections  30, 
41,  and  45,  which  use  the  words  "such Court 
or  person,"  must,  upon  the  same  reasoning,  be 
constituted  to  refer  to  the  Supreme  Courts. 
The  Act  recites  that  it  is  expedient  further  to 
improve  the  law  of  evidence,  and  then  pro- 
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ceeds  to  enact  that,  "  within  the  territories  in 
the  possession  and  under  the  Government 
of  the  East  India  Company,  all  Courts 
of  Justice,  and  all  persons  having,  by  law  or 
consent  of  parties,  authority  to  take  evidence, 
shall  take  judicial  notice,"  &c. 

Further,  the  Proviso  under  Section  28 
shows  that  "  any  such  Court "  was  not  in- 
tended to  refer  simply  to  the  Supreme  Courts. 
It  says,  "  but  this  provision,"  that  is,  the  pro- 
vision that  the  evidence  of  pne  witness,  who 
is  entitled  to  full  credit,  shall  be  sufficient 
for  proof,  "  shall  not  affect  any  rule  or  practice 
of  any  Court  that  requires  corroborative 
evidence  in  support  of  the  evidence  of  an 
accomplice  or  of  a  single  witness  in  the  case 
of  perjury." 

Now,  the  words  "  of  any  Court "  would  not 
have  been  used  in  the  proviso  of  the  preced- 
ing part  of  the  Section,  had  they  been  intend- 
ed to  apply  only  to  the  Supreme  Courts  ; 
whereas,  if  my  construction  is  correct  that 
the  words  "such  Courts"  and  "such  person" 
refer  to  the  Courts  and  person,  mentioned  in 
the  2nd  Section^  the  Act,  the  words  "of 
any  Court,"  &c.,  are  applicable  and  correct. 
According  to  the   law   as   administered   in 
the  exercise  of  Original  Criminal  Jurisdiction, 
the  evidence  of  only  one  witness  uncorrobo- 
rated is  not  sufficient  to  convict  of  perjury, 
because  it  is  governed  by  the  rules  of  the 
Law  of  England.     I  do  not  mean  to  say  that 
every  rule  of  the  law  of  evidence,  as  admi- 
nistered in  England,  applies  to  the  Mofussil. 
But  I  cannot  think  that  we  ought  to  put  such 
a  construction  upon  Section  28,  Act  II.  of 
1855,  as  would  allow  a  person  to  be  convicted 
of  perjury  at  Allipore  or  in  other  parts  of 
the  Mofussil  upon  the  uncorroborated  testi- 
mony of  a  single  witness,  when  such  evidence 
would    be    insufficient  for  a  conviction   in 
Calcutta  before  the  High  Court  in  the  exer- 
cise of  its   Original   Criminal*  Jurisdiction. 
Such  a  construction  would  not  be  \'try  con- 
sistent.    But,  if  the  law  is  so,  we  are  bound  by 
it.     If  there  was  any  rule  or  practice  in  the 
Sudder  Court  or  in  the  Courts  in  the  Mofussil 
which,  before  Act  II.  of  1855,  prevented  a 
conviction  for  perjury  upon  the  evidence  of 
a  single  witness  without  any  corroboration, 
it  appears  to  me  that  such  Courts  fall  within 
the  proviso  in  Section  28.     Now,  there  is  a 
case  which  was  decided  by  Mr.  Samuells  in 
the    Sudder    Court   (see    Nizamut    Reports, 
Vol.  IX.,  p.  212,  Government  versus  Goreeb 
Peada)  in  which  the  rul^  was  laid  down  as 
follows  :   "  Perjury  is  not  to  be  assumed, 
because  thfe  story  of  one  man  appear^  to  be 
more  credible  than  that  of  another.    There 


must  be  certain  proof  adduced,  independeat 
of  the  oath  of  one  of  the  parties,  that  the 
deposition  of  the  other  is  false."  That  is  to 
say,  the  oath  of  one  man  is  not  sufficient  to 
convict  another  of  perjury,  when  he  has 
sworn  to  the  contrary  that  you  are  not  10 
take  the  evidence  which  by  an  accident  is 
the  more  credible  for  the  purpose  of  convia- 
ing  of  perjury,  but  you  must  bring  somethiog 
corroborative,  or  something  more  than  the 
evidence  of  one  witness.  This  rule,  which 
was  laid  down  by  the  Sudder  Court  in  the  case, 
is  supported  by  other  cases,  %nd  is  in  accord- 
ance  with  the  principle  of  the  English  Law. 
Indeed,  I  think,  I  may  safely  say  that  it  was  the 
practice  of  the  Sudder  Nizamut  and  of  the 
Mofussil  Courts  not  to  allow  a  con\iction 
of  perjury  upon  the  uncorroborated  evidcna 
of  a  single  witness.  Consequently,  the  case 
does  not  fall  within  the  general  rule  of  Sec- 
tion 28,  inasmuch  as  it  is  taken  out  of  that 
rule  by  the  provision  which  says  that  the 
rule  is  not  to  affect  any  rule  or  practice  of 
any  Court  that  requires  corroborative  cn- 
dence  of  a  single  witness  in  a  case  of  per- 
jur>'. 

We  do  not  sit  here  to  make  the  hw,  dot 
to  exercise  the  functions  of  Legislators,  hut 
to  administer  the  law  as  in  our  conscienced 
we  believe  It  to  exist.  It  is  unneccssaij, 
therefore,  to  enquire  whether  the  rule  of  Eng- 
lish Law  or  the  rule  or  practice  of  the  Mofussil 
Courts  are  founded  upon  sound  and  correct 
principles  or  not. 

*  Bayley'y  J, — ^In  this  case  of  perjury  referred 
by  Messrs.  Justices  Norman  and  Campbell, 
I  would  distinctly  confine  myself  to  the 
case  as  one  of  perjury.  The  questimi 
then  is,  whether,  when  A  has  deposed  one 
way,  and  B  has  deposed  exactly  the  contraiv, 
and  upon  this  B  is  accused  of  perjury,  the 
statement  of  A  on  oath,  which  is  one  state- 
ment against  that  of  B,  also  on  oath,  will 
require  some  corroboration  before  B  can  be 
convicted  of  perjury.  I  think  that  the  prin- 
ciple laid  down  in  the  decision  of  Mr.  Sam- 
uells, in  the  case  in  page  212,  Vol.  IX.  Niza- 
mut Adawlut  Reports,  is  that  which  should 
be  followed.  That  case  is  very  analogous 
to  this.  The  principle  I  would  follow  here 
is  enunciated  in  the  words  underlined  : — 

"  The  conviction  which  is  founded  simply 
on  the  oath  of  the  persons  accused  by  the 
prisoner  cannot  stand.  If  I  were  to  affirm 
such  a  conviction,  no  person  bringing  a  charge 
against  a  Darogah,  who  haffpened  to  enjof 
the  good  opinic^  of  the  Judge  amd  Magis- 
trate of  that  district,  would  be  safe.  Perjurj 
is  not  to  hi  assumed^  bicaust  the  story  rf 
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one  man  appears  to  be  more  creiihle  than 
that  of  another.  There  must  be  certain 
proof  adducedy  independent  of  the  oath  of 
one  of  the  parties,  that  the  deposition  of  the 
other  is  false  y 

As  I  said  before,  the  case  before  us  is  a 
case  of  perjury,  and  therefore  I  would  not 
go  beyond  it  or  enter  into  any  other  question 
of  the  construction  or  application  of  Act  II. 
of  1855  irrespective  of  this  case  of  perjury. 

JStormany  J, — This  is  an  appeal  from  a 
conviction  before  Mr.  Pigou,  the  Judge  of 
Hooghly.         • 

The  prisoner  Lai  Chand  was  convicted 
and  sentenced  to  three  months'  imprison- 
ment under  Section  193  of  the  Penal  Code, 
on  a  charge  of  giving  false  evidence  in  a 
stage  of  a  judicial  proceeding,  by  falsely  as- 
serting to  the  Joint  Magistrate  that  he  had 
not  told  the  Inspector  of  Police  that  he  had 
taken  bamboos  from  Kartick  Ghose,  Rakhal 
Sahee,  and  others. 

The  proceedings  before  the  Joint  Magis- 
trate shew  that  a  charge  was  pending  before 
him  against  one  Nissa  Ahmed,  the  Head 
Constable  of  Kulsinee,  to  whom  a  sum  of 
money  had  been  entrusted  for  the  purpose 
of  building  a  hut,  that  he  had  obtained  ma- 
terials without  paying  for  them.  The  pri- 
soner stated  before  the  Joint  Magistrate, 
"  I  received  from  the  head  constable  the 
"  price  of  all  the  bamboos  I  collected.  I  did 
"  not  tell  ihe  Inspector  that  I  received 
''  bamboos  from  Kartick  Ghose,  Rakhal 
"  Sahee,*'  and  others  named. 

The  evidence  of  Inspector  Cavanagh  is 
as  follows : — 

"  I  was  investigating  the  conduct  of  the 
"  Kulsinee  head  constable  regarding  the  ac- 
"  counts  of  the  zemindary  dak  building  at 
"  Nobogram.  I  remember  that  the  prisoner 
"told  me  that  he  had  collected  some  bam- 
*'  boos  for  the  purpose  of  that  building. 
"  Lai  Chand  told  me  the  names  of  certain 
**  persons  from  whom  he  had  received  some 
"  bamboos.  I  don't  remember  the  names 
**  he  mentioned,  but  I  wrote  them  down 
"  from  his  mouth  at  the  time  in  a  memo- 
**  randum."  Producing  Memoranda  A.  and 
B.,  he  says :  **  These  are  the  memoranda  I 
wrote  with  my  own  hands."  Refreshing 
his  memory  from  them,  he  said  :  "  Lai  Chand 
"  told  me  he  received  bamboos  from  Kartick 
**  Ghose,     Rakhal    Sahee,    and    others.     I 

took  the  names  down  at  the  time  in  my 

memoranda  *  as  the  prisoners  mentioned 
**  the  navies.  They  of  ^eir  own  accord 
"  gave  the  names.  -  I  am  quite  certain  that 
"this  is  the  prisoner  who  made  the  asser- 
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"tion.  I  am  quite  certain  that  I  made  no 
"mistake,  and,  as  each  prisoner  mentioned 
"the  names,  I  wrote  them  down."  Pointing 
to  another  document,  .he  said  :  "  This  is  the 
"  original  diary  written  by  me  from  the  me- 
"moranda,  and  is  the  report  referred  to  in 
"  my  deposition  before  the  Joint  Magistrate." 

The  Judge  summed  up  the  case  carefully 
to  the  Jur}-.  He  said :  "  You  have  to  deter- 
"mine  whether  you  believe  the  Inspector  or 
"  the  prisoner ;  if  the  former,  you  must  con- 
"  vict ;  if  the  latter,  if  you  think  that  the  pri- 
"  soner  unintentionally  made  the  false  asser- 
"tions,  you  must  acquit.  It  is  nothing  to 
"you  whether  the  alleged  false  evidence 
"  was  or  was  not  on  a  point  material  to  the 
"  issue  of  the  case  in  which  it  was  given,  or 
"whether  it  was  on  a  trifling  or  on  an  im- 
"  portant  point,  or  whether  there  is  any  valid 
"reason  for  their  making  a  false  statement. 
"  You  have  to  decide  whether  the  prisoners 
"have  falsely  stated  in  their  depositions  as 
"witnesses  in  the  case  against  the  head 
"constable  as  to  the  matter  of  the  building 
"of  the  zemindary  dik  hefbse  that  they  did 
"not  state  as  recited  m  the  charge.  There 
"  is  only  one  witness  for  the  prosecution ; 
"but,  under  Section  18  of  Act  II.  of  1855, 
"the  evidence  of  that  one  witness,  if  you 
"believe  it,  is  sufficient  for  the  conviction 
"of  the  prisoner,  for  there  is  no  law  or 
"practice  of  the  Mofussil  Sessions  Courts 
"which  requires  evidence  corroborative  of 
"such  single  evidence  in  cases  of  false  evi- 
"  dence." 

I  may  observe  that  the  prisoner  was  called 
before  the  Joint  Magistrate  to  prove  that,  by 
the  desire  of  the  head  constable,  he  had 
taken  bamboos  without  paying  for  them  from 
Kartick  Ghose  and  other  villagers.  He 
denied  it.  The  question,  whether  he  had 
told  the  Inspector  that  he  had  not  done  so, 
was  appareirtly  put  to  him  in  order  to  show 
that  his  statement  before  the  Magistrate  was 
at  variance  with  the  statement  made  by  him 
to  the  Inspector,  and  consequently  that  his 
evidence,  in  exculpation  of  the  head  con- 
stable, was  not  to  be  relied  on  as  opposed  to 
that  which  it  was  expected  that  Kartick 
Ghose  and  the  other  villagers  would  give. 
It  was  clearly  material  as  affecting  his  credit 
and  the  credibility  of  his  statement  on  oath 
before  the  Magistrate. 

It  is,  therefore,  not  necessary  for  me  to  ex- 
press any  opinion  as  to  whether  a  false  state- 
ment, made  by  a  witness  on  a  point  wholly 
immaterial  to  the  issue  in  a  cause,  is  a  giv- 
ing of  false  evidence,  and,  as  sucR,  punishable 
under  the  193rd  Section. 
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The  only  other  point  is  that  the  prisoner 
was  convicted  of  giving  false  evidence,  the 
only  proof  that  the  testimony  was  false 
being  that  of  a  single  witness.  Section  28  of 
Act  II.  of  1855  enacts  that,  "  Except  in  cases 
"  of  treason,  the  direct  evidence  of  one  wit- 
"  ness,  who  is  entitled  to  full  credit,  shall  be 
*'  sufficient  for  proof  of  any  fact  in  any  Court, 
'*'  &c.  But  this  provision  shall  not  affect 
"  any  rule  or  practice  of  any  Court  that 
'"  requires  corroborative  evidence  in  support 
■"  of  the  testimony  of  an  accomplice  or  of  a 
■"  single  witness  in  the  case  of  perjur}-." 

An  accomplice  can  hardly  be  said  to  be 
a  witness  entitled  io  full  credit,  I  am  dis- 
posed to  think  that,  by  the  law  of  evidence  in 
this  country,  and  the  practice  of  the  late 
Sudder  Court,  the  testimony  of  an  accomplice 
required  confirmation  (see  Regulation  X. 
of  1824).  I  think  that,  by  the  rule  and  prac- 
tice of  the  late  Sudder  Court,  some  corrobo- 
rative evidence  was  required  to  prove  the 
falsehood  of  the  statement  on  which  perjury 
is  assigned ;  that  a  conviction  for  perjury  was 
not  allowed  to  sftni  where  there  was  the 
mere  uncorroborated  oath  of  the  prosecutor 
against  the  oath  of  the  prisoner.  See  a 
case  in  Beaufort's  Digest,  paragraph  4508,  in 
which,  however,  the  rule  was  probably  mis- 
applied. See  also  the  case  of  Goreeb  Peada, 
Nizamut  Reports,  1859,  page  212;  i  Niza- 
mut  Reports,  page  314;  2  Nizamut  Adawlut 
Reports,  page  168.  I  am  sure  that  the  rule 
rested  on  sound  policy. 

After  a  vtry  careful  consideration,  I  am 
disposed  to  think  that  the  evidence  of  two 
witnesses,  or  at  least  some  corroborative  evi- 
dence of  the  oath  of  a  single  witness,  is 
still  necessar}'  to  prove  the  falsehood  of  any 
statement  charged  to  be  false  evidence.  But 
I  feel  considerable  diffidence  on  the  subject. 
My  view,  however,  is  apparently  in  accord- 
ance with  the  opinion  of  Mr.  ^^orton  in  his 
Work  on  Evidence,  Section  622.  The  cases 
of  the  other  prisoners,  w^ho  were  tried  at 
the  same  time,  are  precisely  similar.  I 
would  quash  the  convictions.  I  should  re- 
gret the  acquittal  of  the  prisoners  on  this 
ground,  the  less  because  of  the  shape  which 
•  the  charge  in  the  present  instance  has  as- 
sumed. The  substantial  offence  of  which 
the  prisoners  were  apparently  guilty  was 
that  of  giving  false  evidence  in  order  to 
screen  an  offender.  In  order  to  punish  them 
for  that  offence,  of  which  there  was  no  suffi- 
cient proof,  they  are  charged  with  having 
spoken  falsely,  by  denying  that  they  made 
a  particular  statement  to  the  police  offi- 
cer. 


The  confessions  of  persons  accused,  madt 
before  police  constables,  are  not  admified 
as  evidence  of  guilt ;  and  it  would  to- 
tainly  seem  to  be  a  dangerous  practice  thstt 
one  who  has  made  such  a  statement  or  ct»- 
fession  before  a  single  police  constable 
should  be  compelled  to  repeat  or  admit  tfait 
he  made  the  confession  before  the  Magis- 
trate or  Judge  on  pain  of  being  charged 
with  perjury  if  he  retracts  and  denies  tint 
he  made  the  statement.  If  the  statements  of 
the  prisoners  made  to  the  Inspector  are  tme, 
they  probably  arje  able  to  -be  charged  as 
guilty  of  or  of  abetting  offences  under  the 
105th  or  the  409th  Section  of  the  Pesal 
Code. 

The  case  ha\dng  been  referred  to  the  Fall 
Bench  on  the  second  point,  as  the  majority  of 
such  Court  agree  with  me,  the  convictiow 
will  be  quashed. 

Skumbhoonath  Pundit,  J, — 1  beBevc  that 
in  the  late  Sudder  Nizamut  the  Judges  al- 
most invariably  convicted  prisoners  tried  for 
perjury,  when  the  oath  against  the  fonner 
oath  of  the  prisoner  was  corroborated ;  and  so 
I  should  hold  in  this  case  that  the  testi- 
mony of  one  witness  is  not  sufficiently  legal  to 
convict  the  prisoner. 

Campbelly  J, — ^The  question  arising  in  this 
case  is  a  point  of  law  in  a  criminal 
appeal  from  a  conviction  by  Jury,  for 
false  evidence,  first  heard  by  Mr.  Justice 
Norman  and  myself.  There  was  a  difcr- 
ence  of  opinion,  on  account  of  which  ve 
thought  it  necessary  to  refer  the  case  to 
a  F'ull  Bench. 

If  I  were  charging  a  Jury,  or  advising  an 
inexperienced  Judge,  I  should  probably  sav 
that,  in  ninety-nine  cases  out  of  hundred,  a 
single  witness  would  not  suffice  for  a  convic- 
tion in  a  case  of  this  kind.  As  a  matter  of 
credibility,  I  have  no  doubt  that  it  is  so.  But 
we  are  now  called  on  to  determine  the  mat- 
ter simply  as  a  dry  point  of  law,  and  of 
law  only.  The  prisoner  has  been  convicted 
of  false  evidence  in  a  trial  by  Jury  in  the 
Sessions  Court  upon  the  evidence  of  one 
witness  w-hich  the  Jury  and  the  Judge 
deemed  worthy  of  entire  credit ;  and 
my  learned  colleague  and  myself,  who  sat 
on  the  Division  Bench,  were  agreed 
that,  as  a  question  of  fact,  we  neither  had 
the  power  to  interfere,  nor  saw  any  reason 
for  interfering,  with  that  conviction;  that, 
in  this  respect,  the  appeal  could  not  be  sos- 
tained.  7  tie  only  question 'is  whether,  that 
being  so,  we  ard,  as  a  matter  of  teclmical  la*, 
bound  to  quash  the  conviclion,  to  say  we 
have  no  doubt  of  the  truth  of  the  evi<" 
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for  the  prosecution,  we  have  no  doubt  of 
the  guilt  of  the  prisoner,  we  have  no  power  to 
Interfere  with  the  finding  of  a  Jury  on  the 
facts;  but  still  we  are,  in  a  case  of  perjury, 
bound  by  a  technical  rule  to  release  the  pri- 
soners, because  the  evidence  of  one  witness 
is  in  law,  as  distinguished  from  fact,  insuffi- 
cient for  a  conviction,  and  the  Jury  cannot 
.legally  find  a  verdict  upon  it.     I  concur  in 
the  view  of  Act  II.  of  1855,  Section  28,  which 
has  been  taken  by  my  learned    colleague. 
The  first  sentence  of  that  Section  lays  ^own 
the  general  l&w  of  British  India,  viz.j  that 
one  witness    of  unimpeached   credit  is  (if 
believed  by  the  Court)  sufficient  for  a  con- 
viction in  a  case  of  perjury  or  in  any  other 
case.    The  second  sentence  makes  an  excep- 
tion in  regard  to  Courts  where  a  contrar}'  rule 
or  practice  is  already  established.     It  is  not, 
1  think,  necessary  here  to   discuss  whether 
in    English   Courts  there   is  really  on  the 
subject  a  rule  of  legal  effect  whether,  in  a 
case  of  perjury  proved  by  a  single  witness,  the 
question  is  one  for  the  Jur}'  or  for  the  Judge. 
1  have  no  doubt  that,  since  the  English  I^w 
prevailed  in  the  late  Supreme  Couris,  and  it 
was    not  in   1855  thought  necessary  to    go 
beyond  that  law  for  the  purpose  of  rendering 
the  law  of  those  Courts  uniform  with  that  of 
British  India  in  general  ;  the  second  sentence 
of  Section  28  was  intended  to  reserve  the  law 
of  England  in  those  Courts  in  regard  to  the 
point  now  before  us,  whatever  the   Judges 
might  construe  that  law  to  be.     Up  to  the 
present  moment,  the  Criminal  Procedure  is 
entirely    different    within    and    without    the 
limits  of  the  Original  Jurisdiction  of  the  High 
Court,  and  it  seems  to  me  that  in  1855  the 
legislature  recognized  and  contemplated  a 
very  wide  difference  in  the  Criminal  Law  and 
Procedure  within  and  without  the  Mahratta 
Ditch.     But  the  wording  of  the  second  sentence 
of  Section  28,  even  if  specially  designed  for 
the  Supreme   Courts,   in  terms  extends  to 
all  Courts  in  which  there  had  been  previ- 
ously established  a  rule  or  practice  requir- 
ing   corroborative    evidence   in    support    of 
the    testimony   of   a   single   witness   in    the 
case  of  perjury.     The  question  is,  therefore, 
narrowed  to  this,  viz,y  whether,  in  the  Courts 
of  Bengal,  such  a  legal  rule  or  practice  had 
been   established.     I   think,   however,    that, 
when  the  Legislature  had  laid  down  a  broad 
and  liberal  rule  for  British  India,  and  allows 
only    of    exception    in    regard    to    certain 
Courts,   then*    before  we   establish   the   ex- 
ception* in  the  Courts  of  JBengal,  befoie  we 
give   effect  to  a    highly  technical    rule  at 
variance  with    the    general  law  of   British 


India,  we  must  be  satisfied  that  in  reality 
such  a  rule  was  clearly,  distinctly,  and  de- 
finitely established  as  matter  of  law.  Pre- 
vious to  the  Penal  Code,  the  Criminal 
Law  of  the  Mofussil  Courts  was  very  vague 
and  uncertain.  It  may  be  that,  both  in  cri- 
minal and  civil  matters,  single  Judges  may 
occasionally  have  somewhat  loosely  quoted 
what  they  supposed  to  be  rules  of  English 
Law.  But  I  cannot  think  that  two  or  three 
isolated  instances  of  such  references,  culled 
from  a  vast  number  of  decisions  extending 
over  very  many  years,  would  sufiice  to  estab- 
lish a  rule  of  law.  In  this  instance,  so  far  as 
I  havvj  seen,  even  such  dicia  are  quite  want- 
ing. A  great  deal  depends  on  die  way  in 
which  the  word  ** practice"  is  understood. 
I  quite  admit  that  it  may  be  found  that  in 
practice,  in  a  very  great  many  cases,  a  single 
witness  uncorroborated  was  not  deemed  suf- 
ficient for  a  conviction  for  perjury.  But 
that  is,  in  my  view,  a  question  of  the  credibi- 
lity, not  of  the  admissibility,  of  the  evidence. 
The  question  is  whether  there'  is  a  practice 
elevated  to  the  dignity^f  an  absolute  rule 
of  law,  viz.y  that,  tRough  we  may  to  the 
fullest  extent  believe  the  evidence,  we  cannot 
convict  upon  it,  and  must  set  aside  the 
verdict  of  a  Jurj'.  Such  a  rule  of  law  must, 
it  seems  to  me,  have  been  clearly  enunciated 
and  consistently  acted  on  before  it  can  be 
binding  upon  us  under  the  terms  of  the 
Statute. 

I  cannot  see  that  it  has  been  so.  I  do  not 
find  it  clearly  and  broadly  expressed  in  un- 
ambiguous termn  in  a  single  case  which  has 
come  to  my  notice.  Beaufort  quotes  one 
case  in  which  the  Judge  refused  to  convict 
for  perjury  on  the  evidence  of  two  witnesses, 
because  it  was  oath  against  oath.  That  can 
hardly  be  applicable.  One  or  two  other 
cases  have  been  examined,  and  especially  one 
is  relied  dn,  decided  by  Mr.  Samuells,  in 
which  it  seems  to  me  that  the  expressions 
used  •  mean  that  in  the  particular  case  (he 
Judge  did  not  think,  and  In  similar  cases 
would  not  think,  the  unsupported  testimony 
of  one  or  two  witnesses  interested  in  the 
matter  sufficiently  credible.  In  truth,  on  ex- 
amining this  case  (Nizamut  Adawlut  Reports, 
Vol.  IX.,  p.  210),  I  find  that  there  were  iwo 
witnesses  who  directly  swore  to  the  perjury, 
"  the  Darogah  and  a  Burkundaz  named  Meher- 
oollah.  "  Mr.  Samuells  also  says:  "The  only 
evidence  against  the  prisoner  is  that  of  the 
Darogah  and  the  Burkundaz  whom  he  had 
accused j''  and  "the  conviction  founded  simply 
on  the  oath  of  the  persons  adbused  by  the 
prisoners  cannot  stand."     It  is  evident  that 
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this  case  is  not  in  point,  nor  have  I  seen  any 
other  more  so.  I  cannot  see  that  any  rule  of 
law  on  the  subject  was  established  in  the 
Courts  of  Bengal,  and  therefore  I  would  not 
give  effect  to  such  a  technical  rule  in  opposi- 
tion to  the  general  law  of  India. 

The  appellants  having  been  convicted  by 
the  Jury,  I  would  dismiss  the  appeal. 


The  1 2th  February  1866. 

Present  : 

The  Hon'ble  A.  G.  Macpherson  and  F.  A. 
Glover,  Judges, 

Circumstantial  Evidence — Proof  of  guilt- 
Moral  conviction  of  Judge. 

Queen  versus  Sorob  Roy.     - 

Committed  by  the  Deputy  Magistratey  and 
tried  by  the  Sessions  Judge  of  Shahabad, 
on  a  charge  of  murder. 

The  ^ilt  of  a  prisoner  must  be  clearly  proved  before 
he  can  be  convicted,  and  a  weak  case  cannot  be 
strengthened  by  the  fart  that  the  police  has  had  many 
difHculties  thrown  in  tn^r  >Q^y. 

Absconding  is  but  slight  evidence  of  iguilt  usually. 

Convictions  must  be  based  on  substantial  and  suffici- 
ent evidence  not  merely  "  moral  convictions." 

The  prisoner  in  this  case  has  been  found 
guilty  of  the  offence  of  murder,  and  has  been 
sentenced  to  death.  The  Sessions  Judge 
and  the  two  Assessors  by  whom  he  was  tried 
were  unanimous  in  the  conviction.  The 
case  has  been  referred  to  the  High  Court  for 
confirmation  of  the  sentence.  Having  fully 
considered  the  evidence  on  the  record  and 
the  judgment  of  the  Sessions  Judge,  the 
conclusion  at  which  we  have  arrived  is  that 
the  evidence  is  wholly  insufficient  to  support 
the  conviction,  and  that  the  prisoner  ought  to 
have  been  acquitted. 

The  person  murdered  was  a  woman  by 
name  Nagirja,  the  mistress  of  riie  prisoner, 
who  seduced  her  about  three  or  four  months 
before  her  death  from  the  house  of  her 
husband  at  Dinapore.  She  lived  with  her 
mother  Bhagarutlia,  and  was  constantly 
visited  by  the  prisoner,  who  usually  passed 
the  night  with  her.  The  prisoner  lived  in 
the  same  village,  in  the  house  of  his  father 
who  was  a  man  of  some  position  and  influence, 
being  the  Tehsildar  of  that  and  some  neigh- 
bouring villages. 

On  the  night  of  Tuesday,  the  3rd  of 
October,  or  rather  early  in  the  morning  of 
the  4lh,  the  deceased  was  found  dead  in  her 
house,  where  she  usually  slept,  her  throat 
having  beefl  cut.  On  the  4th,  constables 
from  neighbouring  stations  reached  the  spot^ 


and,  on  the  morning  of  the  5th,  a  nati^  I&-, 
spector  of  Police  from  Arrah  arrived.  Tbe 
latter  found  that  nearly  all  the  villagers  had 
run  away,  and  could  get  no  informatioii  or 
assistance  from  any  one.  In  consequence  of 
his  representations,  a  Deputy  Magistrate  oi 
the  9th  went  to  enquire  into  the  case,  aad 
the  result  of  his  enquiries  was  that  he  coifi- 
mitted  the  prisoner  for  trial  on  a  charge  of 
murder.  So  far  there  is  no  question  as  to 
the  facts. 

There  is  no  direct  proof  against  the  pri- 
soner, the  case  being  one  entirely  of  circum- 
stantial  evidence.  In  order  that  our  reasons 
for  not  concurring  in  the  finding  of  the 
Lower  Court  may  be  distinctly  understood, 
it  is  essential  that  we  should  go  at  length 
into  the  details  of  the  evidence.  We  most 
premise,  however,  that,  whatever  may  haw 
been  the  difficulties  thrown  in  the  way  of  the 
police,  and  however  much  the  officers  ^rho 
had  charge  of  the  preliminary  investtgitioa 
may  have  been  obstructed,  it  Is  not  lc» 
necessary  in  this  than  in  any  other  case,  thai 
the  guilt  of  the  prisoner  should  be  cleark 
and  conclusively  brought  home  to  him  before 
he  can  be  properly  convicted.  A  case  weak 
and  inconclusive  in  itself  cannot  be  in  any 
degree  supplemented  or  strengthened  by  thie 
fact  that  every  exertion  has  been  made  to 
prevent  the  police  from  discovering  the 
truth.  Much  as  it  is  to  be  regretted  that  the 
perpetrators  of  a  foul  murder  should  not  be 
brought  to  justice,  no  Judge  can  rightly 
permit  that  feeling  to  influence  his  judgment, 
when  the  question  which  is  before  him  is 
whether  or  not  it  is  proved  beyond  all  rea- 
sonable doubt  that  a  particular  individual  is 
the  murder^.  When  it  is  distinctly  proved 
that  an  accused  person  has  attempted  to 
remove  or  destroy  that  which  is  evidence  of 
his  guilt,  or  to  keep  out  of  the  way  witnesses 
who,  it  is  shewn,  could  prove  the  case  against 
him,  such  a  fact  may  properly  be  used  in 
support  of  the  prosecution.  But  that  is  a 
very  different  case  from  the  one  now  under 
consideration,  where  all  that  is  alleged  (and 
it  is  not  strictly  proved)  is  that  the  prisoner 
and  his  relations  have  such  influence  in  the 
village  that  those  who  know  what  happcnetl 
will  not  come  forward  and  speak  the  truth. 

The  person  who,  no  doubt,  could  clear  i^ 
the  whole  matter,  if  she  chose  to  do  so,  » 
Bhagaruttia,  the  mother  of  the  murdered 
woman.  She  and  her  daughter  lived  in  the 
same  house,  though  they  sleft  in  difiFercW 
rooms.  On  the  iVght  of  the  murder,  both  erf 
the  women  slept  in  the  house,  and  the  modier 
was  the  first  person  who,  in  the  morning, 
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found  her  daughter  lying   dead.     Unfortu- 
nately the  statements  which  this  woman  has 
made  since  the  murder  are  so  varied  and 
contradictory  that  it  is,  in  our  opinion,  im- 
possible to  rely  upon  them  as  proving  any- 
thing.    At    first,    on    discovering    that    her 
daughter  had  been  killed,  she  seems  to  have 
said  that  the  prisoner  had  killed  her  daughter. 
The  constable  who  reached  the  house  on  the 
evening  after  the  murder  says  that  she  told 
him  that  thieves  had  broken  into  the  house, 
and  committed  the  murder.     To  the  Police 
Inspector,  who  arrived  the  next  morning,  she 
first  said  that  thieves  had  done  it,  but  after- 
wards she  said  the  prisoner  had  done  it.     To 
the  Deputy  Magistrate  she  said  she  did  not 
know  who  did  it.     Before  the  Sessions  Court 
she   said  that  thieves  did   it,  and  she  saw 
three  men  running  away.     Again,  before  the 
Magistrate    she  aJraitted  that  the   prisoner 
had  seduced  her  daughter,  and  kept  her  as 
his  mistress  ;  while  in  the  Sessions  Court  she 
absolutely   denied   that  she   ever    said  any- 
thing of  the   kind,   and   declared   that  the 
prisoner    never    had    any    connection    w^ith 
Nagirja.     It    is    very    unfortunate    that   this 
witness,  who  probably  knows   all,  will  not 
disclose  what  she  knows.     As  it  is,  her  testi- 
mony is  of  no  weight  against  the  prisoner. 
If  it  be  true  that  she  did  at  first  say  that  the 
prisoner  had  killed  her  daughter,  this  does 
not  prove  that  he  really  did  kill  her.     What 
she  said  is  evidence  only  so  far  as  it  goes  to 
show  that  the  statements  subsequently  made 
by  her  are  untrue.     Moreover,  if  she  did  at 
first  cr>'  and  say  that  the  prisoner  had  killed 
her  daughter,  it  may  very-  possibly  be  that 
she  said  so  without  meaning  to  say  that  it 
was  his  hand  that  did  the  deed  ;  for,  by  whom- 
soever her  throat  actually  was  cut,  there  is 
no  doubt  whatever  that  it  was  on  account  of 
her  connection  with   the   prisoner  that  the 
deceased  was  murdered.     We  consider  that 
the  case  must  be  dealt  with  wholly  irrespect- 
•  ive  of  the  statements  made  by  the  deceased's 
mother,  whether  at  the  moment  of  discover- 
ing the  murder  or  subsequently.     Such  as 
they   are,   they  cannot  be   satisfactorily   or 
justly  used  either  for  or  against  the  prisoner. 
The'story  as  to  thieves  being  the  murderers, 
rests  solely  on  this  woman's  evidence.     We 
quite  agree  with  the  Lower  Court  in  reject- 
ing this  story  as  utterly  unworthy  of  credit. 
It  is  quite  clear  that  it  was  not  for  the  pur- 
pose  of  theft  that  this   murder  was  com- 
mitted. « 

Apar^  from  the  evidence  of  the  mother, 
the  case  for  the  prosecutPon  is  that,  on  the 
night  of  the  murder,  the  Cbowkeedar  of  the 


village,  in  going  his  rounds,  heard  the  voices 
of  the  deceased  arid  the  prisoner  as  they 
talked  inside  her  house  ;  that  the  prisoner 
was  seen  on  the  morning  of  the  murder  to 
leave  the  house  of  the  deceased  soon  after 
daylight ;  that  early  on  that  morning  he  was 
seeA  near  his  own  house  coming  from  the 
direction  of  the  deceased's  house  with  stains 
of  blood  on  his  clothes,  and  that,  as  he  was 
coming  along,  a  certain  conversation  took 
place  between  the  prisoner  and  his  brother 
Sarawuth,  in  which  allusion  was  made  to  the 
death  of  Nagirja;  that  he  was  Afterwards  seen 
at  a  well,  where  blood  was  observed  on  his 
clothes  ;  that  the  day  before  the  murder  he 
borrowed  a  kanswa,  such  as  taree-walas  use, 
with  which  the  throat  of  the  deceased  may 
have  been  cut ;  and  that  he  absconded  imme- 
diately after  the  murder. 

Let  us  consider  the  evidence  on  which  this 
case  rests.  Three  women,  Gurbhini,  Purwa, 
and  Ramon ia,  say  they  saw  the  prisoner  com- 
ing away  from  Nagirja's  house  soon  after 
daylight,  **  about  two  ghurrees  of  the  day," 
as  they  went  to  draw  water.  Gurbhini  says 
she  saw  him  come  ^ut^t  the  door  of  the 
house  of  the  deceased.  Purwa  says  she  saw 
him  coming  from  the  house  "near  a  peepul 
tree  close  to  the  house,  fifteen  paces  off."  Ramo- 
nia  says,  first,  that  she  saw  him  come  out  at 
the  door,  and  then  that  she  saw  him  near 
the  peepul  tree,  "  which  is  about  20  feet 
from  the  house."  All  three  women  agree  in 
saying  that,  immediately  after  they  saw  the 
prisoner,  they  heard  the  mother  cry  out  that 
he  had  murdered  her  daughter.  Then  the 
Chowkeedar  Soobkaran  says  that,  as  he -went 
his  rounds  through  the  village,  he  heard  the 
prisoner  and  the  deceased  talking  in  her 
house  on  the  night  of  the  murder,  but  they 
were  not  quarrelling.  In  the  moming  he 
saw  the  prisoner  "  at  sun-rise  going  towards 
"the  south  from  the  direction  of  Nagirja's 
"  house,  about  25  paces  from  it. "  Then  the 
ChowkeedJ^r  went  home  to  his  own  house, 
which  is  some  distance  away  from  the  village, 
whence  he  retumed  soon  after,  on  news  of  the 
murder  reaching  him.  This  Chowkeedar 
noticed  the  dress  worn  by  the  prisoner,  and 
saw  that  he  had  a  dhoiee  and  gilaf:  yet  he 
did  not  observe  that  it  had  blood  on  it — an 
important  fact  when  it  is  borne  in  mind  that 
two  other  witnesses,  on  whose  evidence  we 
shall  presently  touch,  speak  to  stains  of  blood 
being  visible.  The  women  apparently  were 
asked  no  questions  as  to  the  dress  of  the 
prisoner.  They  ought  to  have  been  examin- 
ed on  this  point,  seeing  that  th^  case  for  the 
Crown  is  that  his  clothes  were  visibly  stained 
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with  blood — seeing  also  that,  before  the  De- 
puty Magistrate,  Gurbhinl  and  Purwa  deposed 
that  the  prisoner,  when  ihey  saw  him,  had  only 
dhotee  and  a  cloth  round  his  head,  and  that 
he  had  no  cloth  round  his  body,  and  that  all 
three  women  deposed  that  they  saw  no  marks 
of  blood.  Again,  the  women  who  say  they  saw 
the  prisoner  near  or  leaving  the  house  of 
Nagirja  declare  that,  immediately  after  seeing 
him,  they  heard  the  mother's  cry  that  the 
prisoner  had  killed  her  daughter.  Yet  the 
Chowkeedar,  who,  according  to  the  evidence, 
must  at  that  time  have  been  close  at  hand, 
heard  nothing  of  this,  but  went  quietly 
home. 

The  witness  who  comes  next  in  the 
order  of  events  is  Azghaibi  Oopadhya. 
He  says  that,'  on  the  morning  of  the 
murder,  *'  at  early  dawn  before  sunrise," 
he  met  the  prisoner  as  he  approached 
bis  (the  prisoner's)  own  house,  and  that  there 
was  blood  on  his  dhotee  and  chudder.  The 
prisoner's  brother  Sarawuth  was  there  too — 
it  does  not  appear  how  or  why — according  to 
this  witness,  who  delates  a  most  extraordi- 
nary conversation  which  he  says  then  took 
place  between  the  brothers.  The  witness 
says  :  "  1  saw  blood  on  his  dhotee  and  chudder. 
"His  brother  Sarawuth  asked  how  it  came 
"there.  He  said:  *  You  have  killed  my 
"woman,  and  yet  yOu  ask  me  where  the 
"blood  comes  from  V  Sarawuth  said,  *  I  have 
"just  reason,  what  do  I  know  about  your 
"  woman  ? '  1  then  heard  a  cry  in  the  village 
"that  the  prisoner  had  murdered  the  shep- 
"herdess  (the  deceased)."  We  utterly  dis- 
believe that  any  such  conversation  ever  did 
take  place ;  and  if  it  did  take  place,  it  would 
not,  in  our  opinion,  indicate  that  the  prisoner 
was  the  murderer.  The  story  is,  that  the 
prisoner  having  murdered,  deliberately  and 
in  cold  bloody  the  mistress  with  whom  he 
was  living  on  terms  of  the  closet  intimacy, 
walks  by  daylight  openly  away  from  the 
scene  of  the  murder  with  stairts  of  blood 
visible  on  his  clothes  ;  that  he  does  not  shun 
being  seen  by  the  village-chowkeedar  and 
others  as  he  leaves  the  house  where  he  has 
committed  the  murder  ;  and  that,  in  the  pre- 
sence of  a  stranger,  he  holds  the  remarkable 
conversation  which  we  have  just  given  in 
full  as  to  the  source  of  the  blood-stains. 
Such  a  tale  is  incredible  if  it  be  supposed 
that  the  prisoner  was  the  murderer :  it  is 
credible  (if  at  all)  only  on  the  supposition 
that  he  was  not  the  murderer,  although  both 
he  and  his  brother  knew  that  the  woman  had 
been  murdefed  and  by  whom. 


Another  witness,  Mahomed  Aii,  is  tk 
only  person,  save  Azghaibi  Oopadhya,  vbo 
speaks  as  to  having  seen  blood-stains.  He 
says  that,  on  the  morning  of  the  murder,  the 
prisoner  and  his  brother  were  bathing  at  the 
welj,  and  he  saw  blood  on  the  prisoners 
dhotee.  What  can  be  more  improbable  than 
this }  The  woman  is  murdered ;  the  wfaok 
village  names  the  prisoner  as  the  murdert?; 
yet  he  goes  with  his  brother,  and  batb^ 
quietly  at  the  well  with  a  blood-staiDed 
dhotee  exposed  to  the  public  view.  On  the 
whole,  we  do  not  consider  it  to  be  in  aoj 
degree  proved  that  the  prisoner  ever  was 
seen  on  the  morning  of  the  murder  leaving 
the  house  of  the  deceased  or  with  stains  d 
blood  on  his  clothes. 

The  witness  Mahomed  AH  testifies  to  the 
prisoner  having  borrowed  from  him  a  ham- 
wdf  such  as  taree-walas  use,  the  day  htkst 
the  murder,  and  he  is  corroborated  by  Neca- 
mut.  The  theory  for  the  prosecution  is  that 
this  hanswa  was  used  by  the  prisoner  to  cot 
the  throat  of  the  deceased.  This  theoiy, 
however,  is  not  borne  out  by  the  e\ideiice 
For,  though  it  may  be  proved  that  the  wouxkI 
might  have  been  inflicted  by  a  hanswa^  it  is 
not  proved,  nor  even  suggested,  that  it  might 
not  equally  well  have  been  inflicted  by  a 
common  knife  or  some  other  instrument  not 
a  hansiva,  and  there  is  not  a  scrap  of  evidence 
to  show  that  the  woman's  throat  was  in  fact 
cut  with  a  hanswa,  much  less  that  it  was  cat 
with  tbe  one  which  Mahomed  All  says  he 
lent  to  the  prisoner.  The  hanswa  which  is 
said  to  have  been  borrowed  has  not  been 
shown  to  have  been  ever  seen  in  the  posses- 
sion of  the  prisoner,  nor  has  it  been  found 
since  the  murder.  Even  if  it  be  believed 
that  the  prisoner  did  borrow  a  hansiva  from 
Mahomed  Ali,  the  mere  fact  that  he  has 
never  returned  it,  scarcely,  if  at  all,  strength- 
ens the  case  against  him. 

In  absconding  when  the  murder  was  discov- 
ered— and  no  doubt  he  did  abscond — the  pri- 
soner only  did  what  was  done  by  almost  every 
body  else  in  the  village.  Under  certain  cir- 
cumstances, the  case  against  an  accused  per- 
son is  certainly  strengthened  by  his  running 
away,  and  it  is  so  to  some  extent  in  the  pre- 
sent instance.  But  a  man  who  runs  away 
may  be,  and  often  is,  innocent,  and  any 
presumption  of  guilt  which  may  arise  from 
such  a  course  is  usually  but  a  very  small 
item  in  the  evidence  on  which  a  comictioo 
is  based.  There  are  many  ^consideratioDS 
other  than  those  f  f  his  own  guilt,  ^hich,  as 
it  appears  to  us,   may  very  possibly  ha^^ 
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moved  the  prisoner  to  act  as  he  did  in  this 
respect. 

Reviewing  the  whole  case,  we  are  of  opi- 
nion that,  while  the  positive  evidence  fails  to 
prove  the  prisoner's  guilt,  the  probabilities 
are  much  in  his  favor.     There  is  no  proof  of 
any.  such  motive  as  might  be  expected  to 
lead  to  the  commission,  by  him,  of  this  crime. 
The   woman  was  his  mistress  and  on  good 
terms  with  him.     There  is  no  evidence  that 
they  had  ever  q^uarrelled.     Why  then  should 
the  prisoner  murder  her  in  the  cold-blooded 
way  in  which  l^e  did  it,  if  the  case  for  the 
prosecution  ■  be  true?     Tne  Sessions  Judge 
says    on    this    part    of    the    case :    "  What 
**  the  pri'ioner's  motive  was  is  not  disclosed 
•*  by  the  reluctant  witnesses  ;  but  the  Inspect- 
**or    says   the   girl   had  begun   to   go   after 
•*  other  men,  and  this  of  itself  is  sufficient  to 
account  for  the  prisoner's  bad  feeling  towards 
her.     Rajpoots   seldom  tolerate  infidelity." 
The  Judge  was  wrong  in  considering  that  he 
had  before  him  any  legal  evidence  whatever 
of  the  deceased  having  been  unfaithful  to  the 
prisoner.     All   that  the  Inspector  says   is — 
"  Kanjalye  Sing,  Constable,  came  and  said  : 
The  prisoner  had  murdered  the  girl,  because 
she   had    gone   wrong    with  other    men." 
What  the  constable  said  to  the  Inspector  was 
mere  hearsay,  and  notevidence.    Kanjalye  was 
not  himself  examined  in  the  Sessions  Court, 
although   his   deposition   was   taken  by  the 
Deputy    Magistrate,  before   whom  'he   said 
nothing    as    to    any   infidelity   on  the   part 
of  the   deceased   towards  the   prisoner.     If 
the  Sessions  Court  thought  it  desirable  that 
Kanjalye  Sing's  evidence  should  be  before 
it,  that  person  ought  to  have  been  examined, 
when  the  Court  would  have  been  able  to  see 
what   his    information   was  worth.     But  the 
Court  had  no  right  to  take  his  statements  at 
second-hand  from  the  Inspector,  and  act  upon 
them  as   if  they  were  evidence  against  the 
prisoner.     As   it   is,    we   have   no   evidence 
whatever  of  any  infidelity  which  could  have 
been   the  motive  for  the  committing  of  this 
murder  by  the  prisoner.     On  the  other  hand, 
a  woman,  by  name  Jamonia,  who  was  examin- 
ed by  the  Deputy  Magisirate,  but  not  by  the 
Sessions  Court,  says  expressly  that  it  is  not 
the  case  that  the  deceased  was  unfaithful  to 
the  prisoner  or  went  wrong  with  other  men. 
Many  witnesses  were  examined  by  the  Deputy 
Magistrate  who  were  not  examined   in  the 
Sessions  Court.    This,  of  course,  may  very 
properly  be  sof    But  the  depositions  of  wit- 
nesses laSen  before  the  Cqjnmitting  Magis- 
trate may  (when  the  witnesses  aie  not  examin- 
ed at  the  trial),  and  in  fairness  ought  to  be 
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referred  to,  when  they  are  favorable  to  the 
prisoner,  although  they  cannot  be  read  as 
against  him  From  the  depositions  of  two 
witnesses  of  this  class,  Golam  Ali  Khan  and 
Zarut  Hossein  Khan,  we  find  indications  of 
a  state  of  feeling  on  the  subject  of  the 
connection  of  the  deceased  with  the  pri- 
soner, which  show  that  it  is  highly  pro- 
bable that  persons,  other  than  the  prisoner, 
may  have  desired  to  get  rid  of  her.  The 
former  of  these  witnesses  tells  the  Deputy 
Magistrate  how  the  prisoner  had  quarrell- 
ed with  his  father  and  brother  on  account 
of  the  deceased  ;  how  they  had  in  consequence 
incited  the  gureryas  of  the  village  (the 
men  of  the  caste  from  which  it  is  proved 
she  had  been  ejected  on  account  of  her 
connection  with  the  prisoner)  to  beat  him ; 
and  how  the  prisoner,  being  enraged  there- 
by, went  and  murdered  the  unfortunate 
cause  of  what  had  happened.  The  latter 
says  that,  when  the  murder  became  known, 
it  was  first  said  that  the  deceased  had  been 
murdered  by  the  low  gureryas  of  the  village, 
on  account  of  her  misQ^duct.  There  is 
no  evidence  that  the^  facts  are  as  spoken 
to  or  suggested  by  these  witnesses.  We  do 
not  allude  to  their  depositions  as  being  evi- 
dence of  these  facts,  or  otherwise  than  as 
indicating  that,  so  far  merely  as  motive 
and  probabilities  are  concerned,  there  were 
other  persons  in  the  village  who  may  have 
been  at  the  least  as  likely  as  the  prisoner 
to  desire  to  put  the  deceased  out  of  the 
way  and  to  compass  her  death. 

The  question  we  have  to  decide  is  not 
whether  it  is  proved  that  the  prisoner  did 
not  commit  this  murder,  but  whether  it  is 
proved  beyond  all  reasonable  doubt  that  he 
did  commit  it.  We  think  it  quite  impossi- 
ble to  say  that,  on  the  evidence  to  which 
alone  we  can  look,  it  is  established  beyond 
reasonable  ioubt  that  the  deceased  was 
murdered  by  the*  prisoner  ;  on  the  contrary, 
we  entertain  the  gravest  doubts  on  the 
subject.  There  is  no  doubt  that  it  was  be- 
cause of  her  connection  with  the  prisoner 
that  the  deceased's  life  was  taken  away;  but 
there  is  very  great  doubt  in  our  minds  as  to 
the  prisoner  being  the  person  who  either 
desired  or  brought  about  her  death.  The 
case  is  in  no  degree  conclusively  proved 
against  him  :  and  the  "  unbiassed  moral  can- 
viction "  of  guilt,  which  the  Sessions  Judge 
says  he  felt  in  this  instance,  is  no  sufficient 
foundation  for  a  verdict  of  guilty,  unless 
that  moral  conviction  is  ba.sed  on  substantial 
facts  which  lead  to  no  other  reasonable  con- 
clusion than  that  the  person  charged  is  guilty. 
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It  is  not  proved  that  tjie  prisoner  com- 
mitted this  murder.  We,  therefore,  acquit 
l^im  pf  it,  ^nd  order  his  release. 


The  20th  February  1866. 

Present : 

The  Hon'ble  G.  Campbell  and  J.  B.  Phear, 

Judges, 

False  charge  of  offence  (What  constitutes). 

Queen  versus  Bonomally  Sohai. 

Committed  by  the  Deputy  Aiagistrate,  and 
tried  by  the  Sessions  Judge  of  Cuttacky  on  a 
charge  of  making  a  false  criminal  charge 
with  intent  to  injure. 

To  prefer  a  complaint  to  the  police  in  respect  of  an 
offence  which  they  are  competent  to  deal  with,  and 
thereby  to  set  the  police  in  motion,  is  to  institute 
a  criminal  proceeding  within  the  meaning  of  Section 
21 1  oi^  the  Penal  Code. 

In  thU  case  the  question  of  fact  was  one 
eminently  to  be  tteajj  with  by  the  Court 
which  heard  the  evidence  ;  and  in  the  Ses- 
sions Court,  the  Sessions  Judge  and  the 
majority  of  the  Assessors  have  come  to  the 
conclusion  that  the  charge  made  by  the 
prisoner  was  false  and  malicious,  as  did  the 
Local  Magistrate  who  investigated  the  case. 
We  see  no  ground  for  the  interference  of 
this  Court  with  such  a  finding  of  fact. 

As  respects  the  question  of  law  on  which 
the  Assessors  differed  from  the  Sessions  Judge, 
we  are  of  opinion  that  to  prefer  a  complaint 
to.  the  police  in  respect  of  an  offence  which 
they  vere  competent  to  deal  with,  and 
thereby  to  set  the  police  in  motion,  is  to 
institute  a  criminal  proceeding  within  the 
meaning  of  Section  211  of  the  Penal  Code. 
We  dismiss  the  appeal. 


The  22nd  February  1866. 

Present  : 

The  Hon'ble  F.  A.  Glover,  Judge, 

Murder — Culpable  Homicide  not  amounting  to 
Murder— High  Court  (Power  of— to  intenere 
with  failure  of  Judge  to  convict  on  graver 
diarge). 

Queen  versus  Sobeel  Mahee. 

Committed  by  the  Deputy  Magistrate,  and 
tried  by  the  Sessions  Judge  of  Sylhet,  on  a 
charge  of  murder  and  culpable  homicide. 


Where  a  Judge  acquits  a  prisoner  of  iotentioo  taj 
kill,  but  admits  that  tne  prisoner  struck  the  deccj 
with  a  highly  lethal  weapon  with  the  knowledge 
the  act  was  such  as  was  likely  to  cause  death,  toe  < 
viction  should  be  for  murder,  and  not  culpable  homi 
not  amounting  to  murder. 

The  failure  of  the  Judge  to  convict  the  piisonerj 
the  ffraver  charge  is  not  an  error  of  law  with  wW 
the  High  Court  can  interfere  inidor  its  rcvisinsr  powf^i 

The  prisoner  in  this  case  has  not  appeal- 1 
ed.  The  case  was  sent  for  by  the  Sessiomi 
Judge  in  the  English  Department,  and  comes 
before  me  under  Chapter  XXIX.  of  the  Code 
of  Criminal  Procedure.  • 

That  the  finding  of  the  Sessions  Judge' 
on  the  evidence  is  wrong,  I  have  no  doabt.! 
It  is  amply  proved  that  the  prisoner  stnick 
the  deceased  repeated  blows  with  a  highlj 
lethal  weapon  (a  dao),  and  the  Sessions 
Judge  himself  admits  that  he  did  so  with  ihe 
knowledge  that  the  act  was  such  as  was 
lilcely  to  cause  death,  although  he  2sx^ix% 
the  prisoner  of  intending  to  kill. 

This  finding  appears  to  me  altogcUier 
inconsistent  both  with  the  evidence  and  wnh 
the  Sessions  Judge's  own  remarks.  The 
conviction  should  have  been  for  murder. 

There  seems  to  be,  however  (and  I  have 
taken  advantage  of  the  delay  in  disposing 
of  the  ca^e  to  consult  some  of  my  learned 
colleagues  on  the  points),  no  way  of  reme- 
dying the  mistake  now,  or  of  bringing  the 
Sessions  Judge's  order  within  the  provisions 
of  Section  405  of  the  Criminal  Procedure 
Code.  The  facts  found  bv  the  Sessions 
Judge  and  Assessors  are  not  absolutely  in- 
consistent with  the  lesser  offence  of  "  culpa- 
ble homicide  not  amounting  to  murder,"  and 
their  failure  to  convict  the 'prisoner  on  the 
graver  charge,  a  charge  which  was  amply 
supported  by  the  evidence,  is  not  an  error  of 
law  with  which  this  Court  could  interfere 
under  its  revising  powers.* 

Since  writing  this  order,  it  has  been 
brought  to  my  notice  that  the  prisoner  did 
prefer  an  appeal  after  the  case  was  sent  for 
by  this  Court.  The  circumstance  does  not 
affect  the  decision  which  I  have  already 
come  to  on  the  evidence.  I  find  from  ilial 
evidence  that  the  prisoner  is  clearly  guilty, 
and  ought  to  have  been  punished  much  more 
severely  than  he  has  been. 


*  A  Full  Bench  {pncsent^  Peacock,  C.y.,  and  Kefflp 
and  Seton-Karr,  fj-)  laid  down  the  taw  on  this  poiat 
i^see  Torab  Sheikh,  W.  R.,  Vol.  V.,  p.  2). 
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The  26th  February  1866. 

Present  : 

The  Hon'ble  J.  P.  Norman,  G.  Campbell, 
and  J.  B.  Phear,  Judges. 

Bffiirder — Culpable  Homicide  not  amoiintiiig:  to 

Murder. 

Queen  versus  Gokool  Bowree,  Kishto  Bowree, 
and  Mussamut  Oodoy  Bowree. 

Committed  hy  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  West  Burdwan, 
on  a  charge  of  murder. 

Held  by  the  majority  of  the  Court  that  the  offence 
committed  was  murder  where  the  death  of  a  weak 
hvlf-starved  old  woman,  who  was  detected  stealing*,  was 
craused  in  the  exercise  of  the  right  of  private  defence 
by  the  doing  of  more  harm  than  was  necessary  for  the 
purpose  of  such  defence;  Campbell,  J.,  contra,  being 
ol  opinion  that  a  man  who  detects  a  thief  stealing  his 
property,  and  who,  acting  on  the  sudden  impulse  of  the 
motnenty  inflicts  on  the  thief  blows  so  severe  as  to  be 
likely  to  cause  death,  but  which  he  did  not  at  the  time 
know  or  feel  to  be  likely  to  cause  death,  and  which  would 
not  necessarily  have  caused  death  to  a  person  in  ordinary 
health,  but  which,  owinj^  to  abnormal  weakness  in  the 
deceased  not  known  to  him,  did  cause  death,  is  not  guilty 
of  murder,  but  of  culpable  homicide  not  amounting  to 
murder. 

Normany  J. — ^The  prisoners,  male  and 
female,  have  been  convicted  of  murder,  and 
sentenced  to  death  by  Mr.  Tucker,  the  Judge 
of  West  Burdwan,  and  the  case  sent  up  to  us 
for  confirmation  of  the  sentence. 

The  prisoners  appeal. 

The  case  has  not  been  satisfactorily  tried. 

In  the  depositions,  as  given  by  several  of 
the  witnesses  before  the  Magistrate,  circum- 
stances appear,  into  which  it  was  most  ma- 
terial that  enquiry  should  have  taken  place 
before  tjie  Judge.  The  Judge  appears 
to  have  put  hardly  any  question  to  the 
witnesses,  by  way  of  cross-examination,  in 
order  to  explain  their  omissions,  and  clear 
up  the  discrepancies  between  the  statements 
before  him,  and  those  before  the  Magistrate. 

The  evidence  is  as  follows  ; 

Kishto  Bearer. — "  I  heard  a  noise,  as  if  a 
hyena  was  killing  a  man.  I  came  out,  and 
saw  Gokool,  Kishto,  and  Oodoy.  Gokool 
and  Kishto  had  hold  of  Kumnalli's  arms, 
one  on  each  side,  and  Oodoy  was  fol- 
lowing. I  asked  Gokool,  '  Why  have  you 
beaten  Kumnalli  V  He  said,  *  She  was  pull- 
ing up  my  rice.'  Kumnalli  said  nothing. 
It  was  half-past  ten.  It  was  a  dark  night. 
I  cfon't  remember  whether  it  was  dark  or 
moonlight.  I  saw  them  from  a  distance  of 
two  or  three  cubits." 

Munda  Khinnee  says  :  *'  About  supper- 
time,  hearing  from  my  siaier  Daro  that  my 
mother  Kumnalli  had  been  killed  by  Kishto 
and  Gokool,  1  came  out  of  my  hous6,  and 


saw  Gokool,  Kishto,  and  Oodoy  dragging 
along  the  body  of  my  mother.  She  did  not 
speak,  so  I  supposed  she  was  dead.  I  fol- 
lowed them  to  the  common  house  of  the 
three  prisoners.  The  body  of  my  mother 
was  carried  into  this  house.  I  sat  uhdei^  the 
eaves  of  the  house,  and  began  to  cry.  Theh 
Kishto  abused  me,  seized  me  by  the  neck, 
and  pushed  me  away  Before  they  dragged 
my  mother  into  the  house,  they  let  her-  fall, 
and  her  head  struck  against  the  wall,  which 
was  sprinkled  with  her  blood.  I  ^ent 
home.  I  was  crying  when  the  chowkee- 
dars  came  towards  the  end  of  the  night.  I 
told  them  what  I  had  seen,  and  told  them 
to  give  notice.  I  don't  know  what  quarrel 
there  was  between  the  prisoners  and  toy 
mother.  There  had  been  a  quarrel  in  cotisef-- 
quence  of  prisoners'  pigs  rooting  up  my 
mother's  *  urhur  kullye '  plants.  My  mother 
had  gone  put  to  Heerapore,  about  5  o'clock,^ 
to  get  some  bokool — medicine  for  sores." 

Daro  says :  "  A  little  daylight  was  re- 
maining,, when  my  mother  went  out  to 
buy  medicine.  At  hal^rast  ten  I  heard 
a  noise,  the  cries  of^my  mother.  I  went 
running  to  Bholoy  manjee's  tank,  the  land 
close  to  the  tank  about  400  or  ^00  cu- 
bits from  my  house.  There  I  saw  Gokool 
and  Kishto  beating  ihy  mother.  Gokool 
had  a  sickle  with  which  he  struck  my 
mother  on  the  head.  Kishto  was  striking 
her  with  a  {tenga)  short  club.  Gokool  had 
also  a  tenga,  and  Oodoy  was  kicking  and 
striking  my  mother  with  his  foot,  and  Go- 
kool struck  her  also  with  the  tenga.  I  t€ii 
at  their  feet,  entreating  them  not  to  beat 
my  mother.  Gokool  was  about  to  beat  me, 
but  Oodoy,  his  wife,  caught  hold  of  him,  and 
prevented  him.  Then  the  three  prisoners 
dragged  my  mother  to  their  house.  In  the 
meanwhile,  I  had  given  notice  to  my  sistet 
Munda.  We  both  saw  the  prisoners  tak^ 
my  mother's  body  into  their  house.  We 
tried  to  enter,  but  they  abused  us.  Next 
day  the  police  came  at  dawn,  and  took  my 
mother's  corpse  from  the  prisoners'  hou^^. 
The  night  was  a  moonlight  night.  My 
mother  had  told  me  there  was  a  quarrfel  be- 
tween her  and  the  prisoners.  *  We  must  take 
care  and  avoid  those  enemies  of  ours.'  " 

Before  the  Magistrate  she  said  that  hisr 
mother  had  no  bokooi  in  her  hand,  that  she 
did  not  know  if  her  mother  had  any  quarrel 
with  the  prisoners.. 

Rhedhoy  Chowkeedar  heard  a  noise,  weal 
up,  and  found  Munda  crying.  She  said  that 
Gokool  had  killed  her  mother.  He  enquired^ 
of  Gokool,  who  said  that  She  cdmie  to  steat 
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his  rice,  and  he  beat  her.  He  and  Sham 
remained  in  charge  of  the  prisoner  and  of 
the  body. 

To  the  Court, — The  prisoners'  cultivation 
is  about  one  mile  from  .their  house  ;  there 
was  paddy,  but  I  'do  not  know  if  it  was 
ripe.  Their  cultivation  lies  south  from 
the  house.  Bholoy  manjee's  tank  lies 
south  from  the  house.  People  can  go  to 
Heerapore  by  the  tank,  but  it  is  not  the 
direct  road. 

Cross-examination  by  Gokool. — You  did 
not  make  over-charge  to  me  of  Kumnalli, 
and  of  stolen  paddy  that  night.  When  it 
was  near  dawn,  you  shewed  the  dead  body 
and  some  paddy,  which  you  said  she  was 
stealing. 

The  Civil  Surgeon  says :  "  There  were 
two  severe  contused  wounds  on  the  scalp, 
over  a  little  above  the  forehead,  on  the 
left  side,  and  the  other  on  the  crown  of  the 
head,  each  about  i^  inches  long.  On  raising 
the  scalp,  much  blood  was  found  exiravasated, 
but  there  was  nd^fr^cture  of  the  skull,  or 
laceration  of  the  brain,  or  effusion  of  blood 
within  the  skull ;  there  was  a  contused  wound 
over  the  upper  part  of  the  right  shoulder- 
blade,  and  that  bone  jiad  been  fractured. 

"  The  ulnay  one  of  the  bones  of  the 
fore-arm,  was  fractured  in  both  fore-arms. 
There  was  blood  on  both  hands,  and  several 
abrasions.  The  second  phalanx  of  the  ring 
finger  of  the  left  hand  was  fractured.  On 
the  right  hand  there  was  a  contused  wound 
between  the  index  and  middle  fingers,  and  on 
the  knuckle  of  the  little  finger.  There  were 
abrasions  on  the  right  and  left  fore-arms,  on 
the  right  arm,  inside  the  right  knee,  and  on 
the  right  shin.  The  above  injuries  may  have 
been  caused  by  blows  from  heavy  laltees. 
Death  may  have  been  due  to  thg  concussion 
of  the  brain,  or  to  the  shock  to  the  system, 
caused  by  the  above  numerous  injuries,  the 
woman  being  weakly,  and  evidently  ill-nou- 
rished. 1  examined  her  internal  organs. 
They  were  in  a  healthy  state,  but  all  the 
mucous  membranes  were  very  pale,  probably 
caused  by  want  of  nourishment.  The  woman 
was  very  thin,  and  her  bones  were  sm;  11  and 
slight.  It  would  require  a  very  severe  blow 
to  break  the  bone  of  her  shoulder-blade,  as 
it  was  protected  by  flesh  and  muscle,  &c." 

Before  the  Magistrate,  the  witnesses, 
Munda  and  I>aro,  said  that,  after  the  pri- 
soners had  taken  the  body  of  the  deceased 
to  the  hous^,  they  warmed  the  body  of  the 
deceased  before  the  fire. 


A  witness,  whom  the  Judge  did  not  tini 
proper  to  call,  says  that  he  saw  the  decoH' 
ed  lying  dead  in  the  house  of  the  prisonen; 
there  were  about  three  seers  of  dhan  lyin 
near  the  deceased  in  a  basket. 

The  prisoner,  Gokool  bearer,  before  tkr 
Magistrate,  said  :  "  I  went  out  to  look  afer 
my  rice,  and  found  four  people  stealing  oy 
rice,  three  of  them  ran  away,  and  I  caugbt 
the  fourth,  and  beat  her.  It  was  a  dark  nigk, 
and  I  could  not  distinguish  whether  the 
deceased  was  a  man  or  a  woman.  I  had  a 
Slick  in  my  hand.  While  Seating  her,  Ac 
spoke,  and  I  found  she  was  a  woman.  I 
then  took  her  by  the  hand,  and  gave  hei 
over  to  Rhedhov  Chowkeedar.  In  the  mom- 
ing,  the'  villagers  assembled,  and  found  she 
was  dead." 

BeJore  the  Judge  he  says  :  "  Kumnalli.  the 
deceased,  came  to  steal  my  paddy.  It  w» 
a  dark  night,  and  I  struck  her  with  a  tenp 
hvQ  or  six  times.  I  took  Kumnalli  with  the 
rice  from  my  field  to  the  door  of  mv  house, 
and  there  1  made  her  over  with  the  rice 
to  Rhedhoy  Chow^keedar." 

The  other  two  prisoners,  by  way  of  defence, 
say  that  they  were  not  out  that  night,  and 
that  assertion  has  been  throughout  corrobo- 
rated, so  far  as  it  is  a  corroboration,  by  tbe 
express  statement  of  Gokool. 

The  Judge  Considers  that  the  deceased 
was  w^ay-laid  and  murdered  by  the  three 
prisoners.  He  convicted  the  prisoners  of 
murder,  and  would  sentence  ihem  all  to 
death. 

I  see  nothing  whatever  in  this  case  which 
would,  warrant  me  in  disbelieving  ihe  three 
chief  w-itnesses  for  the  prosecuiioi?.  Tbeir 
evidence  appears  to  be  given  temperaiclj 
and  dispassionately.  Daro  admitted  before 
the  Magistrate  that,  so  far  as  she  knew,  to 
mother  had  no  quarrel  with  the  prisoners, 
and  that  she  had  no  bokool  in  her  hand. 
Her  silence,  the  absence  of  complaint  of  the 
other  villagers,  as  tliey  went  along,  mar 
well  be  explained,  if  we  suppose  that,  hear- 
ing the  prisoners  charging  the  deceased  with 
having  siolen  rice,  she  may  have  been  con- 
scious that  her  mother,  who  had  previously 
committed  small  thefts,  and  was  then  suffer- 
ing from  poverty  and  slaivation,  was  but  too 
likely  to  have  been  guilty  of  the  offence. 
There  is  a  great  want  of  evidence  as  to 
what  took  place  between  half-past  ten,  when 
the  prisoners  were  seen  dragging  home  the 
body  of  the  deceased,  and  half-past  two  or 
three  o'clock,  wl^n  the  Chowkeedar  caroc. 
Bui  it  is  a  ver}^  important  matier.  Accordiog 
to  the  evidence  of  Rhedhoy  given  before  the 
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l^ag^istrate,  it  was  not  until  three  o'clock  in 
the  morning,  after  the  old.  woman  had  been 
ascertained  to  be  dead,  and  Daro  had  gone 
to  fetch  the  police,  that  the  prisoner  Gokool 
set  up  a  shout  of  chor  dhoragacha  (I  have 
caught  a  thief).  The  numerous  'injuries 
found  to  have  been  inflicted  on  the  person  of* 
deceased  support  the  theory  of  the  prosecu- 
tion that  the  attack  was  not  ^nade  by  a 
sing^le  person. 

The  broken  shoulder-blade  must  have 
been  caused  by  a  blow  from  behind,  and  the 
wound  over  tlje  forehead,  and  the  broken 
arms,  apparently  by  blows  from  a  person 
standing  before  her.  Now,  the  two  male 
prisoners  were  seen  dragging  along,  the 
apparently  insensible  body  by  Kistito  and 
Munda,  and  all  the  three  prisoners  were  seen 
by  Daro  beating  the  deceased.  1  am  satis- 
fied that  the  defence  of  the  second  and  third 
prisoners  is  false,  and  that  Daro's  stor\'  is 
true.  I  think  that  in  favor  of  the  prisoners 
it  may  be  taken  that  the  deceased  had  stolen, 
or  was  supposed  by  the  prisoners  to  have 
stolen,  their  rice.  Indeed,  no  other  intelligi- 
ble motive  for  the  attack,  except  that  as- 
signed by.  the  prisoners  themselves,  is  sug- 
gested. 

After  a  careful  consideration  of  the  facts,  I 
think  it  clear  that  there  is  nothing  to  shew 
that  the  prisoners  were  acting  in  defence  of 
their    property    so    as    to    bring    the    case 
within     Exception     2    in     Section    300    of 
the       Penal      Code.      According     to     the 
evidence  of  the  witness  Rhedhoy,  the  prison- 
er's   cultivation   is  about   a  mile   from    the 
house.     How  far  it  is  from  the  spot  where 
Kishto  heard  what  was  probably  the  cry  of 
agony    of  the  deceased,   the  Judge  did  not 
enquire.     And,  in  tavor  of  the  prisoners,  it 
may  be  assumed  that  the  attack  on  the  de- 
ceased  was  made  either  in  or  immediately 
after  she  had  left  the  cultivation  of  the  pri- 
soners with  dhafi  belonging  to  them  in  her 
possession.     Still,    looking    at    the    terrible 
character  of   the   injuries   sustained   by  the 
deceased,  a  wretched  weakly  half-starved  old 
woman,  it  is  imi)0ssible  to  come  to  any  other 
conclusion  than  that  the  two  male  prisoners 
at     least    inflicted    ihem     with    the    in  ten- 
Hon  0/  doing  more  harm  than  ivas  necessary 
/or  the  purpose  of  the  dejtnce  or  recovery 
of    their    property.     Their    object    was    no 
doubt  10  capture  and  revenge  themselves  on 
a  plunderer.     1  think,  therefore,  that  the  two 
male  prisoner^  have  been  rightly  found  guihy 
of   murdtr.     As  they  appear  to  have  acicd 
under  provocation,  and  not  to  have  intended 
actually  to  kill  the  deceased,  which  appear  to 


me  proved  by  their  bringing  home  her  body 
to  their  own  house,  and  placing  it  by  the  fire 
to  warm  it,  1  would  not  confirm  the  sentence 
of  death,  but  would  sentence  them  to  trans- 
portation for  life. 

As  the  only  evidence  against  the  female 
prisoner  is  that  she  struck  and  kicked  the 
deceased,  J^id  as  it  may  well  be,  and  is  pro- 
bably the  case  that,  in  abetting  the  attack  by 
the  oiher  prisoners,  she  was  aiding  or  defend- 
ing their  common  property,  and  had  no  in- 
tention of  doing  or  causing  any  serious  harm 
to  the  deceased,  I  concur  in  acquitting  her. 

Phear,  J, — The  three  prisoners  have 
all  been  convicted  of  murder  in  a  trial 
held  before  the  Court  of  Session  of  West 
Burdwan  with  the  aid  of  two  Assessors. 
The  two  Assessors  concurred  with  the 
Judge  only  with  regard  to  the  first  prisoner 
Gokool.  They  were  unanimous  in  thinking 
that  the  evidence  was  insufficient  to  establish 
the  guilt  of  Kishto  and  Oodoy.  Under 
these  circumstances,  sentence  of  death  was 
passed  uj)on  each  prisoner,  and  the  case  now 
comes  before  this  Couje*  for  confirmation 
of  these  sentences.  ^I'he  three  prisoners 
have  also  appealed,  and  thus  all  the  ques- 
tions, both  of  law  and  fact,  which  arise 
upon  the  evidence  (and  they  are  several), 
are  open  before  us.  It  is,  strictly  speaking, 
only  necessary  for  me  to  state,  as  shortly 
as  I  can,  the  view  which  I  take  of  the 
facts  as  I  gather  them  from  the  depositions. 
But  I  think  I  am  bound  to  remark  at  the 
outset  that  the  record  sent  to  this  Court 
by  the  Judge  as  his  notes  of  what  the 
witness  deposed  to  at  the  trial  before  the 
Court  of  Session  is  most  meagre.  If 
nothing  more  was  elicited  from  the  witnesses 
than  appears  on  these  sheets,  I  have  no 
hesitation  in  saying  that  the  trial  was  very  in- 
coinplete  and  insufficient.  There  is  nothing 
to  indicate  fhat  the  slightest  cross-examina- 
tion of  the  witnesses  was  attempted,  nothing 
to  show  this  Court  that  any  enquiry  was  made 
into  several  circumstances  of  time,  place, 
and  motion,  which  suggest  themselves  on  the 
evidence  of  the  witnesses,  and  which,  unex- 
plained, render  that  evidence  very  unsatis- 
factory. Fortunately,  the  depositions  ;aken 
at  the  preliminary  investigation  before  the 
Assistant  Magistrate,  to  some  extent,  supply 
what  is  wanting  in  the  Judge's  notes,  and 
induce  me  to  suppose  that  more  came  out  at 
the  trial  than  the  Judge  has  put  upon  paper. 
If  I  am  wrong  in  this  supposition,  the  Judge 
was  inexcusably  negligent ;  for  he  must  have 
had  for  his  guidance  in  the  conduct  of  the 
trial  the  depositions  taken  by  the  Assistant 
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Magistrate  to  which  I  have  alluded,  and 
which  seem  to  me  extremely  good.  Indeed, 
if  I  did  not  give  the  Judge  the  benefit  of 
this  supposition,  I  should  be  obliged  to  say 
that  the  preliminary'  enquiry  before  the 
Assistant  Magistrate  was  much  more  full  and 
searching  than  that  at  the  final  trial  before 
the  Court  of  Session.  But,  ta  return  to 
the  facts  of  the  case,  it  seems  to  me  tolerably 
certain  that  Gokool  caught  the  old  woman 
Kumnalli  either  actually  stealing  his  paddy 
or  coming  from  the  direction  of  his  plot  of 
ground,  under  such  circumstances  as  might 
well  lead  him  to  believe  that  she  had  been 
stealing  it.  The  place  where  she  was 
set  upon  was  clearly  not  in  the  direct  road 
from  Heerapore ;  and,  if  the  old  woman  had, 
as  her  daughters  wish  to  have  it  believed, 
been  returning  from  that  place  late  at  night, 
she  would  hardly  have  gone  so  far  out  her  way 
as  the  back  of  Bholoy  manjee's  tank.  More- 
over, it  is  not  said  that  any  of  the  medicine 
which  she  is  alleged  to  have  gone  to  Heera- 
pore for  the  purpose  of  fetching  was  found 
either  on  her  person^  or  on  the  ground  in  the 
neighbourhood  of  the*spot  where  the  affray 
took  place ;  nor  has  the  medicine  vendor  been 
called  to  prove  that  she  was  at  Heerapore  at 
all  on  that  evening.  No  doubt,  this  is  nega- 
tive reasoning,  but  I  think  the  prisoners 
are  entitled  to  the  benefit  of  it ;  for  it  was 
clearly  incumbent  upon  the  prosecution  to 
put  these  points  beyond  all  doubt.  Further, 
it  seems  certain  that  the  old  woman  had 
committed  thefts  of  this  kind  before.  She 
was  evidently  very  poor  and  half  starved  ; 
and  in  this  time  of  scarcity  we  need  not  seek 
further  for  an  d  priori  probability  in  favor  of 
the  prisoner's  story,  so  far  as  it  regards  the 
stealing ;  and,  if  the  .medicine  errand  is  a 
fabrication,  great  corroboration  is  given  to 
the  hypothesis  of  the  old  woman's  dishonesty, 
which  is  further  strengthened  •by  what  I 
believe  to  be  an  admitted  fact,  namely,  that 
the  place  where  Kumnalli  was  attacked  was 
either  ver>'  close  to  GokooFs  paddy  field,  or  on 
the  way  thereto  from  Kumnalli 's  ;  but  I  put  on 
one  side  the  evidence  as  to  the  dhan  relied  upon 
by  the  prisoners,  because  there  was  so  much 
opportunity  for  manufacturing  it  after  the 
fact  as  to  render  it  worthless*;  but  it  is,  I  think, 
to  be  regretted  that  no  attempt  was  made  to 
ascertain  whether  the  basket  in  which  the 
dhan  was  contained  was  capable  of  being 
identified  as  belonging  either  to  the  deceased  or 
to  the  prisoners.  On  the  whole,  then,  I  think 
Gokool  did,  as  he  says,  fall  upon  the  old 
woman,  and  beat  her  under  the  belief  that 
she  was  engaged  in  stealing  his  paddy.     I  also 


think  that  the  two  other  prisoners  were  with 
him  at  the  time,  because  Kishto,  an  apparently 
disinterested  witness  (although  I  would  re- 
nAark  by  the  way  that  he  seems  of  the  same 
caste,  if  not  family,  as  the  deceased,  and  yet 
no  enquiry  appears  to  have  been  made 
whether  he  was  or  not)  distinctly  speaks  to 
seeing  them  assisting  Gokool  in  leading 
Kumnalli  to  his  house.  How  far  they  took 
part  in  the  actual  beating  is  the  next  material 
question.  To  a  certain  extent  the  false 
alihi  (as  I  believe  it  to  be)  set  up  by  these 
two  prisoners  raises  presumptions  unfavof* 
able  to  their  Innocence.  The  evidence  of 
Kumnalli's  daughter  Daro  is  the  only  direct 
evidence  on  the  point ;  and  to  my  mind  that 
is  tainted  with  much  suspicion  of  untrust- 
worthiness.  There  are  discrepancies  of  im- 
portance between  her  and  her  sister,  and  be- 
tween what  both  these  women  said  at  the  trial 
and  their  respective  depositions  made  before 
the  Magistrate ;  also  they  both  speak  to  the 
presence  of  the  prisoner's  daughter  at  a  time 
when  the  witness  Kishto  states  that  he 
did  not  see  her,  and  when  he  must  have 
seen  her  had  she  been  there,  as  they  say. 
However,  according  to  Kishto,  they  were 
with  the  party  when  the  deceased  was 
being  led  home,  and  I  do  not  doubt  that  Daro 
at  least  saw  the  beating.  Her  description 
of  the  occurrence  is  very  natural  and  gra- 
phic. Indeed,  to  my  mind  it  is  more  than 
probable  that  both  these  women  were  en- 
gaged with  their  mother  in  the  act  of 
stealing.  It  is  mark-worthy  that  they  alone, 
of  all  the  village,  except  Kishto,  heard  the 
old  woman's  cries,  and  that  so  quickly  that 
Daro  was  able  to  be  on  the  spot  sufficiently 
soon  to  see  nearly  all  the  beating.  If  the 
two  women  were  with  their  mother,  or  ctose 
to  her,  the  prisoner  Gokool's  statement  is 
not  altogether  without  foundation,  althoagh 
it  would  amount  to  a  gross  exaggeratkxn 
of  the  actual  facts.  If  the^e  two  witnesses 
said  no  more  at  the  trial  than  is  reported  to  us 
by  the  Judge,  there  has  been,  1  feel  obliged 
to  repeat  in  my  judgment,  a  lamenta- 
ble failure  of  investigation  in  the  case, 
considering  that  the  lives  of  these  persons 
depend  entirely  upon  the  color  given  to 
the  facts  by  Munda  Khinee  and  Daro.  Their 
own  conduct,  during  the  whole  of  ih» 
eventful  night,  ought  to  have  been  most 
carefully  sifted,  and  yet  we  are  scarcely 
furnished  with  a  single  scrap  of  posiiite 
information  on  the  point.  When  KiA» 
saw  them  by  his  (account,  they  were  crying 
and  going  on  before  their  mother  who  wm 
being  led  by  two  of  the  prisoners.    By  ther 
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own  account,  they  were  following,  at  any 
rate  they  were  making  no  alarm,  and  did 
not  even  complain  to  Kishto.  The  irresisti- 
ble conclusion  to  me  is  that  they  were  at 
that  time  more  conscious  of  fault  on  their 
own  side,  than  impressed  with  the  wrong- 
ful conduct  of  Gokool.  Again,  this  was 
certainly  about  loj  o'clock  at  night  by  their 
own  account  and  by  that  of  every  *body  else 
who  could  speak  to  it,  and  it  is  equally  cer- 
tain that  no  alarm  was  given  or  complaint 
made  by  the  daughters  to  the  police  before 
3i  A.  M.  What  was  the  reason  for  the 
silence  of  these  women  during  these  in- 
tervening five  hours  ;  and  what  were  they 
doing  all  that  time  ?  Munda  Khinee,  the  first 
of  the  daughters,  says  that,  after  crying  at  the 
prisoners'  door,  she  went  home,  and  remained 
there  till  the  Chowkeedars  came  to  her  in 
the  morning.  At  the  trial,  Daro  does  not 
seem  to  have  been  asked  a  question  on  the 
subject.  Before  the  Magistrate  she  said  she 
went  to  call  three  Chowkeedars  whom  she 
nanxed  ;  but  she  did  not  mention  the  time 
of  night  when  she  did  this,  and  Rhedhoy,  a 
Chowkeedar,  not  one  of  these  three,  said 
that  he  went  to  Gokool's  house  at  about  3 
in  the  morning  in  consequence  of  hearing  a 
noise,  and  that  he  found  Munda  Khinee  cry- 
ing there.  In  the  commencement  of  his  depo- 
sition before  the  Magistrate,  he  said  that, 
while  on  his  beat  about  3  a.  h.,  his  attention 
was  first  called  to  the  matter  by  hearing 
Gokool  shout  out  that  he  had  caught  a  thief. 
Further  on,  he  gave  another  hour  for  this 
occarrence.  He  seems  also  to  imply  that 
the  three  Chowkeedars  mentioned  by  Daro 
were  with  him,  and  that  they  all  four  went 
together  to  the  house  of  Gokool.  When 
they  arrived,  Munda  Khinee  was  there  crying. 
Daro  was  not  there.  The  evidence  of  the 
other  three  does  not  accurately  agree  with 
this.  Poresh  says  before  the  Magistrate  that 
Daro  came  to  call  him  in  the  road,  coming 
from  Yi\%  parahy  where  she  had  been  for  him. 
He  went  to  the  house,  and  found  the  other 
Chowkeedars  already  there;  and  Sham,  the 
third  Chowkeedar,  distinctly  said  that  Daro 
came  to  him  at  his  parah.  While  the  fourth 
Chowkeedar  Nobin  deposed  before  the  Ma- 
gistrate that,  when  he  was  returning  early 
in  the  morning  from  his  rounds,  he  met 
Daro  crying,  and  that  was  the  cause  of  his 
goin^  to  the  place.  It  thus  appears  that, 
while  Daro  clearly  brought  three  of  the 
Chowkeedars  to  the  spot,  about  3  or  3^  in 
the  morning,  the  first  Chowkeedar  Rhedhoy 
came  there  in  consequence  of  Gokool's  calling 
him,  possibly  at  a  much  earlier  time,  and  so  far 


the  prisoner's  story  is  supported.  I  cannot 
help  thinking  that  there  may  also  be  truth 
in  the  prisoner's  assertion  that  he  made  over 
the  unfortunate  woman  and  the  daughter 
to  Rhedhoy  at  an  early  period  of  the  trans- 
action. Undoubtedly,  this  part  of  the  case 
ought  to  have  received  a  most  searching 
investigation,  and  yet  the  Sessions  Judge 
considered  it  unnecessary  at  the  trial  even 
to  take  the  evidence  of  the  two  last  Chow- 
keedars at  all.  Whether  or  not  the  prisoner 
Gokool  did,  as  he  says,  at  an  early  period, 
invoke  the  aid  of  the  police,  he  certainly 
led  or  carried  the  old  woman  to  his  house 
after  the  beating,  and  there  (according  to  the 
evidence  given  by  the  daughters  themselves 
before  the  Magistrate,  but  unaccountably  not 
elicited  at  the  trial)  washed  her,  and  tried 
to  revive  her  by  warming  her  before  the 
fire.  This  seems  to  me  entirely  consistent 
with  Gokool's  statement  that  he  had  beaten 
the  unfortunate  wretch,  because  he  found 
her  stealing  his  paddy,  and  goes  far  to  ne- 
gative the  supposition  which  the  Judge 
appears  to  have  entertained  that  he  attacked 
her  with  the  deliberale  purpose  of  taking 
away  life.  Keeping  in  mind,  then,  all  the 
conclusions  to  which  I  have  arrived,  bearing 
adversely  on  the  conduct  of  the  mother  and 
daughters,  and  in  some  degree  favorably  to 
the  prisoner,  I  cannot  avoid  further  ob- 
serving that  both  the  daughters  admit  the 
existence  of  a  quarrel  between  their  mother 
and  the  prisoners,  and  both  exhibit  an  anxi- 
ety by  groundlessly  implicating  Kheti,  to 
include  every  member  of  the  prisoner's  fa- 
mily in  the  present  charge.  To  my  mind 
all  the  foregoing  considerations  greatly  affect 
the  trustworthiness  of  Daro's  evidence,  when 
she,  in  describing  the  attack  which  she  saw 
made  on  her  mother,  speaks  of  the  active 
part  which  she  makes  the  prisoners  Kishto 
and  Oodoy  t%  take  in  it.  Before  the  Magis- 
trate she  accused  Kheti  of  having  beaten 
her  mother  in  concert  with  the  prisoners  ; 
but  at  the  trial  she  mentions  the  prisoners 
alone  as  the  assaulting  persons.  There- 
fore, judging  from  the  paper  evidence  only, 
I  should  be  reluctant  to  convict  Kishto  and 
Oodoy  solely  upon  Daro's  testimony,  with  re- 
gard to  their  having  inflicted  blows  on  the 
deceased.  Then  I  find  that  both  the  Assess- 
ors who  sat  with  the  Sessions  Judge  at  the 
trial,  and  had  the  opportunity  of  observing 
the  witness  in  the  box,  entirely  disbelieved 
her;  for  they  say:  "There  is  no  eye-witness 
"  to  Kishto  and  Oodoy  having  taken  part  in 
"the  beating,  as  the  evidence  of  the  wit- 
"  ness  Daro  is  suflScient."     Under  these  cir- 
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cumstances,  I  think  I  ought  not  to  allow 
the  specific  statements  which  she  makes 
against  Kishto  and  Oodoy  to  have  weight  on 
my  mind.  Consequently,  as  far  as  I  can 
gather  from  the  evidence,  the  case  stands 
thus  :  Gokool  with  his  wife  and  son  came  upon 
Kumnalli  stealing,  or  apparently  stealing, 
his  paddy  about  loj  o'clock  at  night.  It  is 
not  clear  whether  the  prisoners  were  lying 
in  wait  up  to  the  time  of  the  occurrence,  or 
had  just  then  conie  out ;  but  I  have  no  doubt 
they  were  on  the  spot  with  the  purpose  and 
expectation  of  detectins:  thieves.  On  seeing 
Kumnalli  (and  possibly  her  daughters  with 
her),  Gokool,  by  his  own  confession,  rushed 
forward,  struck  the  unfortunate  woman  down 
with  a  laiiee,  and  beat  her  most  severely. 
I  am  not  satisfied  that  his  wife  and  son  in- 
flicted any  blows  themselves,*  or,  at  any 
rate,  blows  of  a  serious  character;  still,  I 
think  they  intentionally  aided  and  facilitated 
the  commhsion  of  the  act  of  beating.  This 
being  so,  they  are  responsible  as  abettors  of 
Gokool  to  the  extent  of  their  intentions 
when  so  abetting' -^im.  That  these  inten- 
tions reached  to  murder,  or  to  the  commission 
of  any  of  those  grave  acts,  which  must,  some 
one  way  or  other,  be  found  as  an  ingredient 
in  the  case  before  it  can  amount  to  even 
culpable  homicide,  I  do  not  believe.  To 
some  degree,  of  course,  the  intentions  of 
parties  to  a  wrongful  act  must  be  judged  of 
by  the  event.  If  nothing  more  were  known 
than  that  Kishto  and  Oodoy  were  associated 
with  Gokool  in  an  attack  upon  Kumnalli  which 
deprived  her  of  life,  it  would  be  presumed 
against  them  that  they  intended  the  natural 
consequences  of  the  attack.  But  here  the 
case  is  not  so.  It  was  night,  and  there  is 
nothing  to  shew  that  they  were  aware  of  the 
character  of  the  blows  actuallv  inflicted  bv 
Gokool,  while  it  is  reasonably  clear  that  their 
common  purpose  at  the  beginritng  was  the 
innocent  purpose  of  protecting  their  pro- 
perty. In  carrying  this  out,  they  probably 
went  a  step  farther  than  the  strict  letter  of 
the  law  would  allow  ;  they  desired  to  inflict, 
and  intended  to  aid  in  inflicting  chastisement 
upon  the  ofi^ender.  Still,  on  the  whole,  1 
cannot  bring  myself  to  conclude  that  they 
were  guilty  of  a  higher  offence  than  an 
assault.  But  the  actual  striker  of  the  blows 
is  very  differently  situated.  The  medical 
evidence  shews  that  these  were  of  a  verv 
brutal  nature.  The  shoulder  blade  was 
fractured.  The  ulna  of  each  fore-arm  was 
broken.  The  phalanx  of  the  left  ring  finger 
was  also  broken.  There  were  contusions 
and  abrasions  all  over  the   body,  and  the 


marks  of  two  severe  blows  on  the   head; 
death  ensued  within  a  few  hours,  and  was, 
without  the  least  doubt,  caused  by  the  beat- 
ing.    The  woman   was  not  laboring  under 
any  disease,  all  her  organs  appear  to  have 
been  perfectly  healthy  ;  on  the  other  hand, 
she    was   very   slightly   formed,    in    a  half- 
starved   condition  of  body.     Probably,  too, 
no  single  one  of  the  injuries  inflicted,  unless 
it  were  the  blow  On  the  head,  would  of  itself 
h;ive  proved   mortal.     But,    notwithstanding 
these  latter  considerations,  I  feel  that  there  is 
no    reasonable   ground    upon,  which   I  can 
withhold   the  conclusion  that  Gokool  mast 
have   known   when   he  was  so   barbarouslv 
using  the  poor  old  woman  that  he  was  there- 
by likely  to  cause  her  death  ;  he  must  have 
known  that   his  blows  were   collectively  so 
imminently   dangerous   that   thev  would  in 
all  probability  cause  such  bodily  injuri'  as  \b 
likely   to   cause  death.     They  did,  in  fact, 
cause  death,  and  I  must  therefore  find  him 
guilty  of  murder,  unless  I  can  give  him  the 
benefit  of  one  of  the  exceptions  laid  do^n 
in  the   Penal    Code.     The   only   exceptions 
which  are  in  any  way  applicable  to  the  case 
are  the  first  and  'second.     The yfrx/ provides 
"  that  culpable   homicide  is  not  murder  if 
the  offender,  whilst  deprived  of  the  power  of 
self-control  by  grave  and  sudden  provocation, 
causes   the   death  of  the   person   who  gave 
the   provocation.     Now,    I   certainly   cannot 
say  that  the  wretched  Kumnalli  gave  Gokool 
grave  and  sudden  provocation  to  beat  her  to 
death.     In   the  first  place,  the  provocaiion 
was  not  sudden^  because  Gokool  by  his  ovn 
account  expected  to  find  somebody  stealing 
his  paddv;  and,  in  the  //^aV  place,  it  was  not 
in    my  judgment    (notwithstanding  the  very 
considerable  value  of  the  paddy  to  a  poor 
man  in  a  time  of  famine  prices)  so  grave  as 
to  have  reasonably  deprived  him  of  the  power 
10  moderate  his  blows.     I  am  of  opinion  that 
it  is  not  every  case  where  self-control  is  lost 
which    is   protected   by   this   exception,  but 
only  such   cases   as   exhibit   a   provocation, 
which  would,  in  the  common  course  of  things. 
be  expected  d  priori  to  deprive   the  offender 
of  self-control  to  a  sufficient  extent  to  admi: 
of    the    fatal    act    being    committed.     The 
second    exception     provides    that     culpable 
homicide  is  not  murder  "  if  the  offender  in 
the  exercise  in  good   faith  of  the    right  of 
private  defence  of  person  or  property  exceeds 
the  power  given  to  him  by  law,  and  causes 
the  death  of  the  person  auainh  whom  he  is 
exercising  such  ri^ht  ot  defence  witflDut  pre- 
meditation   and    without    any    intention   fi 
doing  more  harm  than  is  necessary'  for  the 
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purpose  of  such  defence."  With  regard  to 
this  I  need  not  explain  what  I  conceive 
to  be  the  proper  scope  of  these  words. 
It  appears  to  me  sufficient  to  remark 
that  in  this  case  the  mere  defence  of  the 
paddy  certainly  did  not  at  most  require 
more  than  a  very  slight  imposition  of  hands. 
The  injuries  inflicted  by  Gokool  were  not 
simply  an  excels  beyond  what  the  law  would 
have  allowed  for  the  purpose  of  such  defence, 
but  were  altogether  done  beyond  the  pale  of 
the  Jaw.  In  my  opinion,  therefore,  neither 
exception  shelters  Gokool,  and  I  am  obliged 
to  find  him  guilty  of  murder.  Under  all  the 
circumsiances  of  the  case,  however,  I  think 
that  ihe  extreme  sentence  of  the  law  passed 
by  the  Sessions  Judge  is  too  severe,  and  I 
would  commute  it  to  transportation  for  life. 
The  other  two  prisoners  ought,  in  my  opi- 
nion, to  be  acquitted. 

Campbell,  y. —  I  take  the  same  general 
view  of  the  facts  as  my  learned  col- 
leagues. I  have  little  doubt  that,  in  truth, 
the  deceased  was  detected  stealing  the 
prisoner's,  grain,  and  that  on  the  impulse  of 
Irtilation  caused  by  her  act  she  was  ver}^ 
violentlv  and  brutallv  assaulted,  and  died  in 
consequence. 

The  Judge  does  not  give  any  good  reason 
for  the  view  which  he  takes,  and,  while  con- 
demning the  Magistrate,  does  not,  in  fact, 
suggest  any  hypothesis  whatever  on  which 
his  own  contrary  view  is  founded.  All  ques- 
tion of  deliberate  assassination  is,  I  think, 
clearly  and  positively  negatived  by  the 
evidence.  It  is  wholly  impossible  to  suppose 
that,  if  the  prisoners  had  planned  the  murder 
o£  the  deceased,  and  waylaid  her  for  the 
purpose,  as  assumed  in  a  bare  and  unexplain- 
ed way  by  the  Judge,  they  would  have 
openly  brought  her  home  to  their  house  in 
the  presence  of  her  daughters,  and  tried  to 
revive  her  by  washing  and  warming  her,  as 
disiincily  stated  by  the  real  prosecutrixes 
before  the  Magistrate.  It  seems  to  be  per- 
fectly clear  that  the  prisoners  had  no  inten- 
tion of  killing  the  deceased,  but  that  one  or 
all  of  them  did  brutally  beat  her,  and  so  in- 
tentionally cause  such  severe  injuries  as 
were  likely  to  cause  death,  and  did,  in  fact, 
cause  death,  thereby  committing  culpable 
homicide  of  one  kind  or  other. 

As  respects  the  guilt  of  the  individual 
prisoners,  Mr.  Justice  Phear  has  already 
written  a  judgment  in  which  he  enters  so 
fully  H»4o  the  matter  that  I  have  only  to 
express  my  general  concArence  in  his  view 
of  the  evidence.      The  only  evidence  against 
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Kishto  and  Oodoy  is  that  of  the  woman 
Daro.  Unless  in  the  capacity  of  a  co-thief 
(as  suggested  by  Mr.  Justice  Phear),  I 
should  doubt  her  having  really  witnessed  the 
assault  at  all.  I  can  hardly  imagine  an  at- 
tack of  I  his  kind  to  take  so  long  that  Daro 
could  have  come  out  of  the  village  and  actu- 
ally witnessed  it.  If  she  was  not  orie  of 
the  thieves  who  fled  rapidly,  I  deem  it 
quite  as  likely  that  she  merely  found  the 
prisoners  bringing  home  her  mother,  and, 
learning  what  had  occurred,  accused  the 
whole  family  of  the  deed.  At  any  ratb,  I 
do  not  think  this  woman's  evidence  sufficieht 
to  convict  the  prisoners  Kishto  and  Oodoy, 
and  I  would  release  them. 

It  must  be  remembeted  that  the  first  pri-^ 
soner,  Gokool,  has  throughout  consistenHf 
stated  that  he  struck  the  deceased  five  or  sik 
blows  w  ith  his  stick,  and  that  he  alone  did  sd. 
Severe  as  the  injuries  are,  I  see  nothing 
incredible  in  the  statement  of  this  man  thslt 
he  inflicted  them  by  repeated  blows. 

The  question  remains^of  what  offence  was 
Gokool  guilty,  /.  e.,  "of  culpable  homicide 
only,  or  of  culpable  homicide  amounting  to 
murder  ? 

In  my  view,  the  definition  of  murder  fti 
the  Penal  Code  (which  ties  our  hands,  takei 
away  judicial  discretion,  and  rfenders  neces*^ 
sary  a  very  severe  sentence  for  that  offence) 
should  be  strictly  and  exactly  Constnred. 
We  are  not  to  introduce  Any  of  the  pnesutoj)- 
tions  of  law  which,  in  regard  to  the  oifehe^ 
of  murder,  have  in  England  establish- 
ed a  wide  variance  between  law  and 
fact,  and  have  rendered  murder  in  man^ 
cases  as  it  were  an  artificial  offence  of  i 
complicated  and  embarrassing  charactet 
{see  the  late  Report  of  Hef  Majesty's  Cdm^ 
missioners  q^  the  subject).  We  are  not,  t^  I 
think,  to  presume  that  ^  man  intended  or 
knew  the  consequences  of  his  acts,  unless, 
looking  to  the  whole  evidence,  we  believe 
that  he  actually  dW  know  thetti.  In  this 
knowledge  is  one  of  the  main  distinctrofrt 
between  culpable  homicide  and  murder. 
The  prisoner  Gokool  intended  to  inflict 
blows  on  the  deceased,  and  such  blows  were 
likely  to  cause  death.  That  is  culpable 
homicide.  If  it  further  appears  that  he 
knew  that  the  blows  were  likely  to  caus6 
death,  then  the  culpable  homicide  is  murder. 
But  1  construe  the  word  *'  know  "  to  signify 
a  real  and  actual  knowledge  present  to  thfc 
mind  at  the  tin^e — not  a  consinuctive  know- 
ledge.    If  we  suppose  that   Gokool,  when 
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beating  the  woman,  really  did  know  and 
think  that  he  was  likely  to  kill  her,  it  would 
be  murder.  I  doubt  whether  he  had  any 
such  knowledge,  or  thought  of  anything  but 
beating  her  severely. 

Again,  independent  of  knowledge,  if  the 
blows  intentionally  inflicted  were  not 
only  dangerous,  but,  more  than  that,  were 
sufficient,  in  the  ordinary  course  of  nature, 
to  cause  death,  the  offence  would  be 
murder.  Here  I  have  considerable  doubt 
upon  the  medical  evidence.  It  is  clear  that 
none  of  the  wounds  were  what  would  be 
called  "  mortal  wounds/'  and  the  medical  evi- 
dence leads  me  to. doubt  whe<her,  combined, 
they  would  have  been  mortal  to  a  man  or 
woman  in  ordinary  health  :  for  the  medical 
officer  explains  that  he  believes  death  to 
have  resulted  from  the  shock  to  the  svstem 
of  a  person  in  the  peculiarly  weak  and  ill- 
nourished  condition  in  which  he  describes 
the  deceased — a  condition  which  the  prisoner, 
in  the  moment  of  catching  a  thief,  could  not 
know. 


Further,  it  seems  to  me  that  the  case  comes 
under  Exception  i.  Section  300  of  the  Penal 
Code.     The  effect  of  that  Exception  appears 
to  me  to  be  that,  when  a  homicide  is  commit- 
ted without  premeditation  upon  the  passion- 
ate impulse  of  serious  provocation,  it  is  not 
murder,  but  what  would  be  called  in  Eng- 
land "  manslaughter"  and  under  the  Code  is 
"  culpable  homicide."  In  the  case,  then,  of  a 
poor  man  whose  early  rice  in  these  days  of 
scarcity  is  peculiarly  valuable  to  him,  and 
who,  after  working  in  the  day,  is  compelled 
by  repeated  thefts  to  sit  up  and  watch  it, 
who  catches  a  thief  in  the  act  of  stealing  that 
rice,  and  who,  on  the  impulse  of  the  moment, 
rushes  at  the  thief,  and  belabours  him  with 
a  stick  in  a  fatal  way,  is  there  not  really 
grave  and  sudden  provocation  }  *Did  he  not 
act  on  the  passionate  impulse  there  result- 
ing ?     I   think   that   he  did.     In   my  view, 
then,  this  man  who  detects  a  thief  stealing 
his  rice,  and  who,  acting  on  the  sudden  im- 
pulse of  the  moment,  inflicts  on  her  blows  so 
severe  as  to   be   likely  to  cause  death,  but 
which  he  did  not  at  the  time  know  or  feel 
to  be  likely  to  cause  death,  and  which  would 
not  necessarily  have  caused  death  to  a  per- 
son in  ordinary  health,  but  which,  owing  to 
abnormal    weakness  in    the    deceased    not 
known  to  him,  did  cause  death — this  man  is 
on  several  grounds  not  guilty  of  murder,  but 
only  guilty  qf  culpable  homicide.     The  re-  1 
suit  will  be  that,  under  the  sentence  of  Jus- 1 


tices  Norman  and  Phear,  Gokool  prisoner 
will  be  transported  for  life  on  the  convictkHi 
of  murder,  while  Kishto  and  Oodov  will  be 
released  on  the  concurrent  order  of  Justict 
Phear  and  myself. 


The  27th  February   1866. 
Present  : 

The  Hon'ble  F.  A.  Glover,  Judge. 

» 

Appeal  (after  time) — Rejection  o£. 

Queen  versus  Hullodhur  Ghose  and  (^hsrs. 

Committed  by  the  Assistant  Af agist  rate,  and 
tried  by  the  Officiating  Sessions  Judge  (f 
Nuddea,  on  a  charge  0/  dacoity. 

An  appeal  preferred  out  of  time  and  without  any 
explanation  of  the  delay  may  be  rejected  at  f-ncc 
under  Section  415  of  the  Code  of  Criminal  Procedure. 

This  appeal  has  been  preferred  out  ol 
time,  and  might,  therefore,  as  no  explanation 
of  the  delay  has  been  given,  be  rejected  at 
once  under  Section  415  of  the  Code  of  Cri- 
minal Procedure. 

I  have,  however,  gone  over  the  Sessions 
Judge's  charge.  All  the  evidence  appears  to 
have  been  fully  and  carefully  laid  before  ihc 
Jury;  and,  as  a  majority  found  all  the  pri- 
soners guilty,  there  is  (no  point  of  law  being 
either  raised  or  involved)  no  ground  for  in- 
terference. 

The  appeal  must  be  rejected. 
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The  8th  February  1866. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Murder — Grievous  Hurt — Referred  case  (Power 
of  High  Court  as  to  wrong  conviction  in). 

Queen  versus  Sheikh  Solim,  Bysagoo,  Sheikh 
Bengoo,  and  Sheikh  Koreem. 

Commuted  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Mymensing,   on   a 
charge  of  culpable  homicide  not  amount- 
'  ing  to  murder,  &c. 

It  is  not  murder,  if  a  person  kills  another  withou^ 
intending*  to  take  his  life,  and. if  the  acts  done  are 
not  such  a&  conclusively  indicate  an  intention  to  cause 
such  injury  as  was  likely  to  cause  death. 

In  a  referred  case,  and  not  an  appeal,  if  the  High  Court 
deems  a  conviction  wrong,  the  only  course  open  to  it  is 
to  annul  the  conviction,  and  order  a  new  trial  for  the 
proper  offence. 

This  is  a  case  referred  to  the  High  Court 
bv  the  Court  of  Session  for  confirmation  of 
the  sentence  of  death  which  has  been  passed 
upon  four  prisoners  who  have  been  convict- 
ed of  murder.  After  reading  the  whole  of 
the  evidence,  and  giving  the  case  the  fullest 
consideration,  the  conclusion  at  which  we 
arrive  is  that  we  cannot  confirm  the  sen- 
tence, and  that  the  conviction  for  murder  is 
wrong.  There  is  no  question  that  the  de-. 
ceased  was  treated  by  the  prisoners  in  a  very 
cruel  and  barbarous  manner,  and  that  he  died 
in  consequence  of  that  treatment.  Neverthe- 
less, we  think  it  clear  that  the  acts  of  the 
prisoners  were  not  accompanied  by  that 
intent  or  that  knowledge  which  are  essential 
under  the  Penal  Code  lo  the  offence  of 
murder. 

The  deceased  was  caught  the  night  before 
his  death  in  a  house  which  he  had  entered 
for  the  purpose  of  committing  theft.  The 
owner  of  the  house,  after  being  seriously 
wounded  by  the  deceased,  secured  him.  In 
the  morning  the  headmen  of  the  village 
were  sent  for,  and,  having  come  and  seen  the 
thief,  went  away,  leaving  him  in  charu:e  of 
the  village  chowkeelar.  The  deceased  was 
then  sitting  in  ihe  verandah  or  door-way  of 
the  house,  where  he  was  caught;  one  hand 
was  loose,  the  other  hand  and  his  feet  were 
tied,  and  the  end  of  a  rope  which  was  passed 
round  him  was  secured  to  one  of  the  beams 
or  posts  of  the  house.  The  chowkeedar 
being  left  in  charge,  'many  of  the  neigh- 
bours appeaf  to  have  come  10  look  at  the 
ihiefr^id  amongst  others  came  the  four 
prisoners.  Then  commenced  the  ill-treat- 
ment; of  which  the  deceased  eventually  died. 


On  the  evidence,  it  seems  clear  that  all  the 
prisoners  at  intervals  struck  the  deceased 
with  their  fists  and  kicked  him,  and  the 
prisoner  Bysagoo  (and  probably  also  the 
prisoner  Bengoo)  also  struck  the  deceased 
with  a  pera,  a  small  wooden  foot-stool,  which 
was  lying  close  by ;  one  or  two  very  violent 
blows  were  struck  with  the  pera^  and  by  one 
of  them  the  nose  of  the  deceased  was 
broken.  It  is  this  use  of  the  pera  which,  in 
our  opinion,  alone  affords  any  sort  of  evi- 
dence on  which  a  conviction  of  murder  could 
be  based.  But,  considering  the  nature  of 
the  instrument  (the  Sessions  Judge,  who  saw 
it,  says  it  was  not  a  heavy  one),  we  do  not 
think  that  its  use  necessarily  leads  to  the 
conclusion  that  the  person  using  it  did  so 
with  the  intent  or  knowledge  necessary  to 
constitute  murder.  The  medical  evidence 
shows  that  the  deceased  did  not  die  from 
the  effect  of  any  one  blow,  but  that  he 
sank  from  the  shock  which  his  system 
received  from  the  continued  pommelling  and 
blows,  which  were  such  as  to  cause  con- 
siderable internal  injuries,  although  no  one 
of  these  injuries  in  itself  would  have  caused 
death.  Throughout  the  ill- treatment  the 
chowkeedar  (who  is  one  of  the  witnesses 
for  the  prosecution)  stood  by  and  never 
assisted  the  deceased  in  the  least.  In  the 
course  of  a  couple  of  hours,  the  deceased 
became  insensible,  and  soon  after  died. 
Looking  at  all  the  circumstances,  we  cannot 
concur  with  the  Sessions  Judge  in  the  find- 
ing that  the  prisoners  acted,  as  they  did,  with 
the  intention  of  causing  death,  or  with  the 
intention  of  causing  such  bodily  injury 
as  was  likely  to  cause  death,  or  with  the 
knowledge  that  they  were  likely  by  such 
acts  to  cause  death.  Without  such  intent  or 
knowledge  the  prisoners  have  not  committed 
the  offence  of  culpable  homicide  (Section 
299),  and  consequently  have  not  committed 
the  offence  of  murder  (Section  300).  As  it 
appears  to  us,  the  prisoners  ought  to  have 
been  tried  and  convicted  on  a  charge  of 
voluntarily  causing  grievous  hurt,  which 
offence  they  did  commit,  inasmuch  (even 
supposing    there    were    no    oiher    evidence 

I  of  it)  as  the  bone  of  the  nose  of  the  de- 
ceased was  broken.  They  did  intend  to  beat 
the  deceased  severely,  and  did  commit 
grievous    hurt,    and    they    should    be   pun- 

,  ished  accordingly.  Bui  they  did  not  in- 
tend 10  take  the  man's  life,  and  the  acts 
they  did  are  not  such  as  conclusively  indi- 

,  cate   an   i mention   to   cause  such  injury  as 

i  was  likely  to  cause  death.  The  whole  oc- 
ctirrence  took  plage  in  the  presence  of  th« 
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eliowkeedar,  whose  conduct  was  as  bad  as 
possible,  and  it  appears  to  have  commenced 
with  the  prisoner  Solim,  who  struck  and 
kicked  the  deceased  on  his  saying  to  the 
cbowkeedar  that  it  was  he  (Soiim)  who  had 
inadgated  him  to  the  theft.  BengoQ,  on  com- 
ing io,  said :  "  We  work  all  day,  and  this 
wretch  will  pot  let  us  sleep  at  night," 
i^nd  then  struck  him.  And  so  it  went  on 
till  the  deceased  sank  under  it.  Barbarous 
a$  were  the  acts  of  the  prisoners,  we  cannot 
s^y  that  we  think  they  amount  to  murder. 

Aa  we  think  the  conviction  is  wrong,  the 
only  course  open  to  us,  under  Section  399  of 
the  Criminal  Procedure  Code,  is  to  annul 
the  conviction,  and  order  a  new  trial  for 
Vjolantarily  causing  grievous  hurt  to  the 
deceased. 

We  regret  that,  as  the  minor  offence  for 
which  we  think  the  prisoners  ought  to  have 
b^CQ  tried  is  in  fact  included  in  the  major 
offence  for  which  they  have  been  found 
guilty,  we  cannot  at  once  alter  the  conviction 
and  sentence,  and  so  dispose  finally  of  the 
case.  But  it  seem^  to  us  that,  as  this  is  a 
refund  case^  and  not  ^n  appeal.  Section  399 
makes  it  imperative  on  us  to  annul  the  con- 
viction, and  order  a  new  trial.  We  cannot 
d^  with  the  case  as  a  Court  of  Revision,  for 
none  of  the  Sections  applicable  to  revision 
contemplate  a  case  such  as  this.  And  Sec- 
tion 426  does  not  in  any  way  assist  us, 
because  we  have  not  this  case  before  us 
CKtber  on  appeal  or  revision. 

The  conviction  and  sentence  are  annulled, 
and  a  new^  trial  is  directed  for  voluntarily 
fat^sing  grievous  hurt. 


The  1 2th  February  1866. 

Present :  ^ 

The  Hon'ble  J.  P.  Norman  and  G. 
Campbell,  fudges. 

Murder — Culpable  Homicide  not  amountiag  to 
Mnrder — ^Actual,  not  constructive,  intention. 

Queen  versus  Gureeboollah,  Appellant, 

Committed  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  Backergunge,  on 
a  charge  of  murder y  &c. 

Under  the  Pcke!  Code,  no  constructive,  but  an  actual, 
Iptontlpn  to  cause  death  is  required  to  constitute  mur- 


der. Thus,  where  a  lad  of  15  years,  lo  the  heat  of  dis- 
covery of  the  deceased  in  the  act  df  adultery  with  a  near 
relative's  wife,  and,  without  the  use  of  any  lethal  or 
other  weapon,  joined  that  relative  in  committing  an  as- 
sault on  the  deceased  who  died  from  the  effects  thereof : 
Hei.d  that  the  offence  committed  ws^s  culpable  t^omidik 
not  amounting  to  murder.  || 

In  this  case,  it  is  found  by  the  Court.  <rf 
Session   that   Surat  and  Gureeboollah  (^ 
pellani)  together  inflicted  on  deceased  sach 
injuries  as  they  knew  to  be  likely  to  cause 
death,  and  which,  in  faci,  did  cause  death. 
The  Sessions  Judge  finds  that  in  truth  the 
assault  was  committed   in   consequence  of 
the    discovery   of    deceased    in    the  act  of 
adultery  with  Surat's  wife,  and  in  Ibe  heat 
of    that    discovery.     This    he    coDsiJer^  a 
sufficient  provocation  to  reduce  the  offence 
to  culpable  homicide  in 'the  case  of  Surat 
the  husband,  but  not  in  that  of  GiueebooUah. 
He  accordingly  sentences  Surat  to  one  year's 
imprisonment   for    culpable    homicide,  and 
Gureeboollah,  a  lad  of  15,  to  transpotatioa 
for  life  for  murder  I    Wc  think  that  this  is 
one  of  the  cases  in  which  Sea^ions  Judges 
seem  of  late  to  have  a  good  deal  oversiram- 
ed  the  Law  of  Murder.     Under  the  Penal 
Code,  no  constructive^  hut  an  actual,  intention 
is   required.     It   is   admitted   that    the  pri- 
soners had  no  intention  to  cause  death,  and 
there  is  much  in  the   evidence   (/,  g,^  the 
treatment  of  the  deceased  after  the  beating, 
the  sending  for  his  mother  and  for  a  doctor. 
&c.)  to  negative  the  theory  that  they  knew 
they  were  likely  to  cause  death.     At  any 
rate,  it  may  be  doubted  whether  the  appellant, 
a  lad  of  15,  really  knew  it.     Moreover,  we 
thitik    that,    as    it    is   shown   that   the   lad 
Gureeboollah   was   with   Sural   ai    the  lime 
of  the  discovery  of  the  wife's  adultery,  and 
that  he  was  a  near  relation  of  Surat's,  there 
was  sufficient  provocation  in  his  case  also 
to  excuse  or  mitigate  his  conduct  in  assist- 
ing    Surat     to     beat     the     deceased.     In 
this  case,  there  is  no  evidence  of  the  use 
of  any  weapon  of  a  lethal  character,  or,  in 
fact,  of  any  weapon.     Still   the   injur}'   ac- 
tually  inflicted   was  so  severe  that   wc   are 
not  prepared  positively  to  say  that  the  con- 
viction is  wrong  to  the  extent  of  culpable 
homicide,    but    we   do   not   think    that   the 
homicide  amounts  to  murder.     Wo  accord- 
ingly, 50  far,  alter  the   conviction,  and.  ia 
place  of  the  sentence  passed  on  Gureeh«^ll;ik 
pass  a  sentence  ^f  one  year*s  rigorous  im* 
prisonment. 
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The  a6th  February  1866. 

Present : 

The  Hon'ble  L.  J.  Jackson  and  F.  A. 
Glover,  Judges, 

Forgery  in  Civil  Court   (before    ist  January 
1862)— Crimtiial  pro^ecutioA  how  to  be  instituted. 

Queen  versus  Enayet  H ossein. 

Committed  hy    the   Judge  of  Patna   on   a 
charge  of  forgery. 

In  a  case  of  filing  a  forgfed  vakalutnamak  in  a  Civil 
Court  before  ist  January  1S62,  the  prosecution  can  only 
proceed  in  the  ordinary  way»  »•  e.,  by  way  of  commit- 
ment by  a  Magistrate  on  the  complaint  of  the  party 
aggrieved. 

This  is  an  application  complaining  of  an 
order  of  the  Judge  of  Patna,  by  which  the 
petitioner,  Enayet  Hossein,  has  been  com- 
mitted for  trial  on  a  charge  under  Section 
471  of  the  Indian  Penal  Code. 

The  commitment  has  been  made  by  the 
Judge  himself  under  Section  173  of  the 
Criminal  Procedure  Code. 

«  «  «  «  « 

The  charge  relates  to  a  vakalutnamah 
fiW  in  the  name  of  certain  defendants  in  a 
suit  where  Enayet  Hossein,  the  petitioner, 
vas  plaintiff  in  1858,  under  which  a  con- 
fession of  judgment  was  entered,  and  decree 
accordingly  passed  against  the  defendants. 

A  suit  was  afterwards  brought  to  set  aside 
this  decree  as  obtained  by  fraud,  and  the 
High  Court,  in  giving  judgment  on  appeal 
in  the  case  (14th  September  1864),  ordered 
Stnquiry  into  the  circumstances  with  a  view, 
RO  doubt,  to   a   criminal  prosecution   being 

instituted. 

The  Judge  has  gone  very  fully  into  the 
snquir>' — ^as  fully,  it  seems,  as  if  he  was 
;rying  the  charge  of  forgery  or  using  forged 
locuments — and  has  committed  the  peti- 
ioner  for  trial. 

The  objections  to  this  commitment  are 
^o—firsty  that,  as  the  offence  (if  any)  was 
committed  in  1858,  the  provisions  of  Chapter 
(I.  of  the  Code  of  Criminal  Procedure  will 
lOt  apply ;  secondly,  that,  if  they  did,  the  Zillah 
jiHg^  it'oti  not  the  proper  authority  to  make 
^e  commitment,  inasmuch  as  his  Court 
ras    not    the    "  Court   of    Civil    Judic^^ure  | 


before  which  the  offence  was  committed  " 
(Section  173,  Code  of  Criminal  Proce- 
dure). 

We  think  both  these  objections  are  valid. 

On  theyfrj/  point  we  follow  the  precedent 
at  Vol.  v..  Weekly  Reporter,  p.  8,  in  the 
case  of  Radha  Jewun  Mustafee,  petitioner 
(Phear  and  Glover,  Judges),  where,  in  an 
analogous  case,  it  was  held  that,  with  advert- 
ence to  the  provisions  of  Act  I.  of  1848 
(which  was  held  to  apply),  the  prisoner 
could  not  be  brought  to  trial  otherwise  than 
with  the  sanction  of  the  Court  before  which 
the  forgery  w^as  committed  ;  and  that  the 
sanction  of  the  Superior  Court,  which,  by 
the  wider  terms  of  the  Criminal  Procedure 
Code,  Section  170,  would  be  sufficient,  could 
not  be  lawfully  given  in  case  of  a  forgery 
committed  before  the  ist  of  January  1862, 
and  was,  therefore,  inoperative. 

In  that  view  we  concur,  and  we  are  of 
opinion  that  the  present  case  also  must  be 
governed  by  the  rules  of  criminal  procedure 
as  they  stood  previou^y^to  the  coming  of 
the  new  Code  into  operation. 

The  case  before  us  was  not  a  case  to 
which  Act  I.  of  1848  applied,  because,  as  held 
by  the  late  Court  of  Nizam ut  in  several 
cases  (which  may  be  found  in  Mr.  Beaufort's 
very  useful  Digest),  that  law  referred  only 
to  *'  Deeds  and  Papers  offered  in  evidence 
against  the  adverse  parties,"  and  did  not 
extend  to  vakalninamahs  alleged  to  have 
been  fabricated. 

In  such  a  case,  the  prosecution  would 
proceed  in  the  ordinary  way,  viz.,  by  way  of 
commitment  by  a  Magistrate  on  the  com- 
plaint of  the  party  aggrieved. 

The  commitment  by  the  Judge  in  the 
present  case#was,  therefore,  wholly  without 
jurisdiction. 

And  on  the  second  head  of  objection,  it 
appears  that  the  vakalutnamah  was  filed 
and  possibly  "  used  "  within  the  meaning  of 
Section  471  of  the  Indian  Penal  Code  in  a 
subordinate  Civil  Court  (that  of  the  Principal 
Sudder  Ameen),  and  not  in  that  of  the 
Judge. 

If,  therefore,  Section  173  applied  to  the 
case,  it  would  be  the  Principal  Sudder 
Ameen,  not  the  Zillah  Judge,  who  could 
commit.  But  'it  is  doubtful  whether  the 
terms  of  this  Section,  any  more  than  those  of 
Section  i  of  Act  I.  of  1848,  appk  to  a  case 
Uke  this. 
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For  these  reasons,  finding  the  order  of 
commitment  made  by  the  Judge  to  be  made 
without  jurisdiction,  we  order  that  it  be 
quashed,  and  that  all  proceedings  thereon 
be  stayed. 


The  3rd  March  1866. 

Present  : 

The  Hon'ble  G.  Campbell  and  F.  A.  Glover, 

Judges. 

Defamation — Proof  of  publication  (Despatch 

by  Post). 

Queen  versus  Kally  Doss  Mitter  and  others. 

Covimiiied  hy  the  Joint  Magistrate,  and  tried 
by  the  Sessions  Judge  0/  Backer  gunge  ^  on 
a  charge  of  defamation . 

In  a  case  of  defamation,  proof  of  despatch  by  post 
to  a  certain  district  of  the  paper  containing  the  defama- 
tory matter  is  tantamount  to  proof  of  publication 
thereof  in  that  district. 

This  case  turns  on  the  question  whether 
or  not  the  Editor  of  the  Dacca  Newspaper 
sent  a  copy  by  post  to  Backergunge,  where 
it  would,  in  the  due  course  of  events,  be 
opened  and  read.  If  it  were  proved  that 
he  did  so  send  the  paper^  he  would  in  law 
be  considered  as  having  published  it  in 
the  Backergunge  District  (vide  this  Court's 
Ruling,  No.  1043,  H^h  December  i>63). 

The  Joint  !\IafristnUe  nppears  to  have 
taken  up  this  question,  ;\nd  to  liave  decided 
it  in  favor  of  the  defendanis,  on  i^  c  irround 
that  there  was  no  proof  of  the  Kdhor's 
having  posted  the  newspaper  to  the  address 
of  the  witnesses  in  Backergun^^e.  This 
finding  may  ver}'  probably  not  be  juslifn\i  by 
the  facts  of  this  cast*  :  still  it  is  a  tindin*^  on 
evidence  with  which  this  Court  cannot  in- 
terfere undtr  Section  434  of  the  Criminal 
Procedure  Code. 


The  3rd  March  1866. 

Present  : 

The  Hon'ble  A.  G.  Macpherson  and  F.  A. 

Glover,  Judges. 

Transportation — Imprisonment 

Queen  versus  Shonauliah  and  Adoo. 

Committed  by  the  Magistrate  of  Fureedpere, 
and  tried  by  the  Sessions  Judge  of  Dacca, 
on  a  charge  of  hurt  and  rape,  ^c. 

A  sentence  of  transportation  cannot  be  less  than  7 
years.  To  bring  Section  59  of  the  Penal  Code  into 
operation,  the  punishment-  awarded  in  each  oSence 
alone  must  be  not  less  than  7  years'  imprisonment.  A 
general  sentence  of  transportation  for  two  or  mofe 
offences,  when  only  one  of  the  punishments  awarded  is 
7  years'  imprisonment,  is  illegal. 

We  think  the  e*  idence  in  this  case  suffi- 
cient for  conviction,  and  see  no  reason  to 
interfere  with  the  Sessions  Judge's  order  so 

far. 

But  it  has  been  frequently  ruled  by  this 
Court  (Queen  versus  Motee  Kora,  2  W,  R., 
p,  i)  that  a  sentence  of  transportalioo 
cannot  be  for  less  than  7  years,  and  that,  to 
bring  Section  59  of  the  Penal  Code  into 
operation,  the  punishment  awarded  in  cacb 
offence  alone  must  be  not  less  than  seva 
years'  imprisonment.  A  general  sentence  of 
transportation  for  two  or  more  offences* 
when  one  only  of  the  punishments  awarded 
is  seven  years'  imprisonment,  is  illegal.  We 
desire  to  know  whether  anv  notice  has  beta 
taken  of  what  appears  to  have  been  great 
negligence  on  the  part  of  the  police  in  nol 
talking  up  this  case  for  nearly  a  month  atttf, 
it  was  reported  at  the  station.  A  charge  of: 
such  gravity,  involving  rape,  hurt,  and  rob-l 
berv,  should  have  been  investigated  at  one* 
nnd  not  have  been  postponed  under  fflif 
circumstances. 


The  convirtions  are  affirmed,  but  the 
lence  is  altered  in  the  case  of*both  prisoofli 
to    .^even   years'  ^^transportation    onTIIC* 
and    five   years'    rigorous   imprisonment  fl^^J 
i  »the  others. 
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The  3rd  March   1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  C.  B.  Trevor 
and  J.  P  Norman,  Jjidges, 

Distinctions  between  Murder  and  Culpable 
Homicide— Also  between  Appeal  and  Revi- 
sion—Powers of  High  Court  as  a  Court  of 
Revision— Abetment. 

Queen  versusGox^  Chand  Gopee  and  others. 

Committed  by  the  Magistrate,  and  tried  by 
the  Sessions  Judge  of  Mymensingh,  on  a 
charge  of  murder,  &c. 

Several  important  distinctions  pointed  out  between 
miirder  and  culpable  homicide. 

Sections  407  and  419  of  the  Code  of  Criminal  Pro- 
cedure are  not  applicable  to  a  case  which  the  Hig^h 
Court,  as  a  Court  of  Revision,  thinks  it  rig'ht  to  take  up. 
The  difference  between  appeal  and  revision  explained. 

The  High  Court,  as  a  Court  of  Revision,  can  inter- 
fere with  a  judgrment  of  acquittal  or  conviction,  and 
can  also  enhance  punishment. 

The  High  Court  can  act  as  a  Court  of  Revision,  after 
it  has  acted  as  a  Court  of  Appeal,  in  order  to  correct  an 
error  in  law  which  could  nut  be  set  right  on  appeal. 

The  High  Court,  as  a  Court  of  Revision,  cannot  re- 
verse the  finding  of  a  Jury. 

\i  several  persons  go  out  together  to  apprehend  a  man 
and  take  him  to  the  Thannah  on  a  charge  of  theft, 
and  some  of  the  party  in  the  presence  of  the  others 
assaultand  ill-treat  the  man,all  presentdo  not  necessarily 
by  their  presence  assist  every  act  done,  nor  are  conse- 
quently liable  as  principals. 

Peacock,  C.  J.  (Trevor  and  Norman, 
yy,,  concurring), — There  are,  in  my  opinion, 
several  important  distinctions  between  mur- 
der and  culpable  homicide.  An  offence 
cannot  amount  to  murder  unless  it  falls 
within  the  definition  of  culpable  homicide  :  for 
Section  300  merely  points  out  the  cases  in 
which  **  culpable  homicide  is  murder."  But 
any  offence  may  amount  to  culpable  homicide 
without  amounting  to  murder. 

Culpable  homicide  is  not  murder  if  the 
case  falls  within  any  of  the  exceptions  men- 
tioned in  Section  300. 

The  causing  of  death  by  doing  an  act  with 
the  intention  of  causing  death  is  culpable 
llOinicide.  It  is  also  murder,  unless  the  case 
fells  within  one  of  the  exceptions  in  Section 
too. 

Causing  death  with  the  intention  of  caus- 

1^  bodily  injury  to  any  person,  if  the  bodily 

ijary  Intended  to  be  inflicted  is  suflkient  in 

ordinary  course  of  iiaiui^  to  cause  death, 

my    opinion,   falls  within  the  words  of 


Section  299  '*with  the  intention  of  causing 
such  bodily  injury  as  is  likely  to  cause 
death,"  and  is  culpable  homicide.  It  is  also 
murder,  unless  ihe  case  falls  within  one  of 
ihe  exceptions  in  Section  300,  Clause  3. 

Causing  death  by  doing  an  act  with  the 
knowledge  that  such  act  is  likely  to  cause 
death  is  culpable  homicide,  but  it  is  not 
murder  even  if  it  does  not  fall  within  any  of 
the  exceptions  mentioned  in  Section  300, 
unless  it  falls  within  Clause  2,  3,  or  4  of 
Section  300,  that  is  to  say,  unless  the  act  by 
which  the  death  is  caused  is  done  with  the 
intention  of  causing  such  bodily  injury  as 
the  offender  knows  to  be  likely  to  cause  the 
death  of  the  person  to  whom  the  harm  is 
caused,  or  with  the  intention  of  causing 
bodily  injury  to  any  person  ;  and  the  bodily 
injury  intended  to  be  inflicted  is  sufficient  in 
the  ordinary  course  of  nature  to  cause  death, 
or  unless  the  person  committing  the  act 
knows  tliat  it  is  so  imminently  dangerous 
that  it  must,  in  all  probability,  cause  death,  or 
such  bodily  injury  as  is  likely  to  cause 
death.  ^ 

In  speaking  of  actsf  I,  of  course,  include 
illegal  omissions. 

There  are  many  cases  falling  within  the 
words  of  Section  299  **  or  with  the  know- 
ledge that  he  is  likely  by  such  act  to  cause 
death  "  that  do  not  fall  within  the  2nd,  3rd, 
or  4th  Clause  of  Section  300,  such  for 
instance  as  the  offences  described  in  Sections 
279,  280,  281,  282,  284,  285,  286,  287,  288, 
and  289,  if  the  offender  knows  that  his  act 
or  illegal  omission  is  likely  to  cause  death, 
and  if  in  fact  it  does  cause  death.  But,  al- 
though he  may  know  that  the  act  or  illegal 
omission  is  so  dangerous  that  it  is  likely  to 
cause  death,  it  is  not  murder,  even  if  death 
is  caused  thereby,  unless  the  offender  knows 
that  it  must  in  all  probability  cause  death, 
or  such  bodiJy  injury  as  is  likely  to  cause 
death,  or  unless  he  intends  thereby  to  cause 
death  or  such  bodily, injury  as  is  described 
in  Clause  2  or  3  of  Section  300. 

As  an  illustration,  suppose  a  gentleman 
should  drive  a  buggy  in  a  rash  and  negligent 
manner,  or  furiously  along  a  narrow  crowded 
street,  fie  might  know  that  he  was  likely 
to  kill  some  person^  but  he  might 
not  intend  to  kill  any  one.  In  such  a 
case,  if  he  should  cause  death,  I  apprehend 
he  would  be  guilty  of  culpable  homicide 
not  amounting  to  murder,  unless  it 
should  be  found  as  a  fact  that  he  knew  that 
his  act  was  so  imminently  dangerous  that  it 
must  in  all  probability  cause  de^th  or  such 
bodily  injury,  &c.,  as  to  bring  the  case  within 
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the  4th  Clause  of  Section  300.  In  an  ordi- 
najty  case  of  furious  driving,  the  facts  would 
Scarcely  warrant  such  a  finding.  If  found 
guilty  of  culpable  homicide  not  amounting 
to  murder,  the  offender  might  be  punished  to 
the  extent  of  transportation  for  ten  years,  or 
imprisonment  for  ten  years  with  fine  {see 
Sections  304  and  59) ;  or,  if  a  European  or 
American,  he  would  be  subject  to  penal 
servitude  instead  of  transportation.  It 
Would  not  be  right  in  such  a  case  that  the 
offender  should  be  liable  to  capital  punish- 
ment for  murder.  The  first  part  of  Section 
304  would  not  apply  to  the  case.  That  ap- 
plies only  to  cases  which  would  be  murder  if 
not  falling  within  one  of  the  exceptions  in 
Section  300.  If  a  man  should  drive  a 
buggy  furiously,  not  merely  along  a  crowded 
street,  but  intentionally  into  the  midst  of  a 
crowd  of  persons,  it  would  probably  be  found 
as  a  fact  that  he  knew  that  his  act  was  so 
imminently  dangerous  that  it  must  in  all 
probability  cause  death  or  such  bodily  injury, 
Ac,  as  in  Clause  4,  Section  300. 

From  the  fact  of  m  jpan's  doing  an  act  with 
the  knowledge  that  he  is  likely  to  cause 
death,  it  may  be  presumed  that  he  did  it  with 
the  intention  of  causing  death,  if  all  the  cir- 
cumstances of  the  case  justify  such  a  pre- 
sumption ;  but  I  should  never  presume  an  in- 
tention to  cause  death  merely  from  the  fact 
of  furious  driving  in  a  crowded  street  in 
^\i\c\i  the  driver  might  know  that  his  act 
wotild  be  likely  to  cause  death.  Presump- 
tioti  of  intention  must  depend  upoti  the  facts 
of  each  particular  case. 

Suppose  a  gentleman  should  cause  death 
by  furiously  driving  up  to  a  Railway  Station. 
Suppose  it  should  be  proved  that  he  had 
business  in  a  distant  part  of  the  country,  say 
at  the  opposite  terminus  ;  that  he  was  intend- 
ing to  go  by  a  particular  train;  and  that  he 
could  not  arrive  at  his  destin^ion  in  time 
for  his  business  by  any  other  train ;  that  at 
the  time  of  the  furious  driving  it  wanted 
only  two  minutes  to  the  lime  of  thie  train's 
starting ;  that  the  road  was  so  crowded 
that  he  must  have  known  that  he  was  likely 
to  run  over  some  one,  and  to  cause  death. 
Would  any  one  under  the  circumstances  pre- 
sume that  his  intention  was  to  cause  death.? 
Would  it  not  be  more  reasonable  to  presume 
that  his  intention  was  to  save  the  train  ?  if 
the  Judge  or  Jury  should  find  that  his  in- 
tention was  to  save  the  train,  but  that  he 
must  have  known  that  he  was  likely  to  cause 
death,  he  would  be  guilty  of  culpable  homi- 
cide not  amounting  to  murder,  unless  they 
s(htrtila  also  find  that  the  risk  of  causing  bf 


death  was  such  that  he  must  have  knon. 
and  did  know,  that  his  act  must  in  all  pnK, 
bability  cause  death,  &c.,  within  the  mean-rr 
of  Clause  4,  Section  300. 

If  they  should  go  further,  and  infer  fKE 
the  knowledge  that  he  was  likely  to  cau< 
death,  that  he  intended  to  cause  death,  b 
would  be  guilty  of  murder,  and  liable  to  ca- 
pital punishment. 

It  appears  ta  me  that  the  rules  contained  m 
Sections  407  and  419  of  the  Code  of  CrimiMl 
Procedure  are  not  applicable  to  a  case  whicfe 
the  Court,  as  a  Court  of  Re;jrision,  thinks  u 
right  to  take  up. 

Art  appeal  is  a  matter  of  right  in  all  cases 
in  which  an  appeal  is  given,  but  a  revi:gor. 
is  in  the  discretion  of  the  Court.  An  appeal 
is  for  matter  of  fact  as  well  as  for  matter  or 
law.  A  revision  is  only  on  matter  of  law. 
The  two  cases,  therefore,  are  very  different. 

When  Section  407  says  that  an  appeal 
shall  not  lie  from  a  judgment  of  acquittal  h 
means  that  the  prosecutor  shall  not,  as  a 
matter  of  right,  be  entitled  to  apply  to  reverse 
the  judment  of  acquittal,  either  upon  the 
facts  or  upon  the  law.  But  Section  404 
authorizes  the  Court  to  call  for  and  examine 
the  record  of  any  criminal  trial  in  which  il 
shall  appear  that  there  has  been  error  in  the 
decision  upon  a  point  of  law,  and  may  deter- 
mine any  point  of  law  arising  out  of  the  case, 
and  thereupon  pass  such  order  as  to  the  Cooit 
may  seem  right.  Section  405  Enacts  that 
it  shall  be  lawful  for  the  Court  to  call  for 
and  examine  the  record  of  any  case  tried  h) 
a  Court  of  Session  for  the  purpose  of 
satisfying  itself  as  to  the  legality  or  proprieit 
of  any  sentence  or  order  passed,  and  as  to  tlpt 
regularity  Of  the  proceedings  of  the  Cotfft, 
If  it  appear  to  the  Court  that  the  sentence 
passed  is  too  severe,  the  Court  mir 
pass  any  mitigated  sentence  warfanied  by 
law.  If  the  Court  shall  be  of  opinioii 
that  the  sentence  or  order  is  contrary  to 
law,  the  Court  shall  reverse  the  sentence 
or  order,  and  pass  such  judgment,  sentence, 
or  order,  as  to  the  Court  shall  seem  right, 
or,  if  it  deem  necessary,  may  order  a  new 
trial.  The  word  "  sentence "  in  the  latter 
Section  may  mean  the  award  of  punishmem 
merely,  or  the  whole  judgment  including 
the  finding.  If  it  refers  only  to  the  award 
of  punishment,  the  finding  would  starul; 
and  I  can  scarcely  see  the  necessity  or  use  <rf 
the  words  "  or  may  order  a  n6w  trial."  Tbe 
words  '*  sentence  or  order  "  arts  in  many  S«~ 
tiorrs  used  as  inc^luding  the^  findingr-acttJ.  ttH 
merely  the  award  Of  punishment  (Sections 
415,  4r6,  4t^,  4io);  but  whatever  may  be 
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the  construction  of  the  word  "  sentence " 
in  Section  405,  there  can  be  no  doubt 
that,  under  Section  404,  the  Court  may  set 
aside  a  judgment  of  acquittal  for  error 
in  point  of  law.  Suppose  the  decision  of 
a  Judge  should  be  monstrously  absurd.  Sup- 
pose, upon  an  indictment  for  murdering  a 
child,  the  Judge  and  the  Assessors  should 
find  that  the  prisoner  caused  the  death  of  the 
child  by  doing  an  act  with  the  intention 
of  causing  its  death,  and  that  the  case  did 
not  fall  within  any  of  the  exceptions  men- 
tioned in  Secyon  300  of  the  Penal.  Code. 
But  suppose  they  should  also  find  that  the 
child  wa^  under  the  age  of  six  months, 
and  the  Judge  should  hold  that  it  was  not 
murder  to  kill  a  child  under  that  age,  and 
should,  therefore,  acquit  the  prisoner,  and 
order  him  to  be  discharged,  could  it  be  con- 
tended that  the  judgment  of  acquittal  could 
not  be  set  aside,  and  that  the  prisoner  should 
go  free  for  ever  ?  1  apprehend  that  the 
Court,  as  a  Court  of  Revision,  would  clearly 
have  the  power  to  set  aside  the  judgment 
of  acquittal,  and  declare  that,  upon  the  facts 
found,  the  prisoner  was  guilty  of  murder, 
and  sent  the  case  back  to  the  Judge,  order- 
ing him  to  apprehend  the  prisoner  (if  he  had 
been  discharged),  and  to  pass  the  proper 
sentence  upon  him. 

If,  in  the  ca-e  above  supposed,  the  Judge 
were  to  say  it  is  not  necessary  to  try 
whether  death  was  caused  by  an  act  done 
with  the  intention  of  causing  death,  because, 
if  it  was  so  caused,  the  prisoner  was  not 
guilty  of  murder,  I  find  that  the  child  was 
under  the  age  of  six  months,  and,  therefore, 
acquit  the  prisoner.  In  such  a  case,  there 
would  be  no  finding  on  the  facts,  and  the 
Court,  as  a  Court  of  Revision,  would 
merely  set  aside  the  acquittal,  and  order  a 
new  trial.  I  have  supposed  an  error  in 
law  which  is  not  likely  to  occur.  I  put 
it  merely  as  an  illustration.  There  are  many 
constructions  of  law  equally  erroneous,  though 
not  so  clearly  so. 

Again,  suppose  a  Magistrate,  in  a  case 
triable  by  him,  should  convict  of  an  offence, 
and  the  Sessions  Judge  on  appeal  should, 
without  going  into  the  facts,  reverse  the 
decision  upon  a  point  of  law,  and  order  the 
prisoner  to  be  discharged,  stating  that, 
assuming  the  facts  to  be  as  found  by  the 
Magistrate,  the  prisoner  was  not  guilty  of  an 
ofifence.  Thi«r  Court,  if  the  Judge  were 
wro>»g*nl  point  of  law,  coijfd,  as  a  Court  of 
Revision,  reverse  his  decision,  and  direct  him 
to  try  the  appeal  upon  its  merits. 

Vol  V. 


If  a  Judge  on  appeal  should  uphold  the 
finding  of  a  Magistrate  on  the  facts,  and 
reverse  his  decision  on  a  point  of  law,  and 
pronounce  a  judgment  of  acquittal,  and 
order  the  prisoner  to  be  discharged,  then,  as 
the  acquittal  would  be  merely  on  a  point  of 
law,  this  Court,*as  a  Court  of  Revision,  might 
reverse  the  judgment  of  acquittal,  and  order 
the  sentence  of  the  Magistrate  to  stand. 

There  are  also  cases  in  which,  notwith- 
standing Section  419,  the  Court,  as  a  Court 
of  Revision,  could  enhance  a  punishment. 

In  the  case  of  Bourne  versus  the  King 
(9  Adolphus  and  Ellis's  Reports,  p.  58)  it  was 
held  that  a  sentence  of  transportation  for 
an  offence  for  which  the  only  punishment 
was  ileath  was  erroneous,  and  must  be  re- 
versed. The  Court  held  that  they  could 
merely  reverse  the  erroneous  sentence,  but 
could  not  pass  the  right  one,  and  the  pri- 
soners were  discharged. 

The  law  was  amended  by  1 1  and  12  Vict., 
c.  78,  by  which  the  Court,  upon  reversing  an 
erroneous  sentence,  may  ]pve  the  proper 
judgment.  Here,  urwler  Section  405,  the 
Court,  as  a  Court  of  Revision,  has  a  similar 
power  ;  but,  in  order  to  do  so,  it  may  be  neces- 
sary- to  enhance  the  punishment.  In  the 
case  suggested  by  Mr.  Justice  Campbell,  if  a 
Sessions  Judge  should  pass  sentence  of  ri- 
gorous imprisonment  for  14  years  for  murder, 
such  a  sentence  would  be  bad,  for  it  is  not 
authorized  by  law  (^Section  302  of  the  Penal 
Code) :  or,  if  he  should  pass  sentence  of  trans- 
portation for  7  years  for  the  offence  of 
murder  committed  by  a  person  under  sen- 
tence for  transportation  for  life,  the  sentence 
would  be  contrary  to  law  (see  Section  403, 
by  which  death  is  the  only  punishment 
which  can  be  awarded). 

In  such  cases,  the  Court,  as  a  Court  of 
Revision,  could  under  Section  405  reverse  the 
sentence,  and  pass  the  proper  sentence,  not- 
withstanding that  in  such  a  case  the  sentence 
must  be  enhanced  in  order  to  pass  a  legal 
sentence — in  the  former  case  from  14  years' 
rigorous  iniprisonment  to  death  or  transport- 
ation for  life— and  in  the  latter  from  trans- 
portation for  seven  years  to  sentence  of  death. 
Section  405  says:  ''If  the  Court  shall  be  ot 
opinion  that  the  sentence  or  order  is  con- 

I  trar}-  to  law,  it  shall  reverse  the  sentence  or 
order,  and  pass  such  judgment,  Sentence,  or 

1  order  as  to  the  Court  shall  seem  right,  or,  if 
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it  deem  it  necessary,  may  order  a  new  trial.'' 
In  the  case  supposed  in  which  a  prisoner 
under  sentence  or  transportation  for  life 
should  be  found  guilty  of  murder,  and  sen- 
tenced to  transportation  for  7  years,  the 
Court  might  think  the  finding  right  upon  the 
evidence,  and  there  would,  therefore,  be  no 
necessity  for  ordering  a  new  trial.  In  such 
a  case,  a  question  might  arise  whether  the 
Court  would  be  bound  to  pass  the  only  legal 
sentence,  viz.y  death,  or  might  send  the  case 
back  to  the  Sessions  Judge  to  pass  the 
sentence.  I  am  of  opinion  that  the  Court 
might  send  the  case  back  with  an  order  to 
pass  the  proper  sentence  under  the  words 
**  shall  pass  such  judgment,  senience,  or 
order,"  &c. 

In  the  case  supposed,  of  a  prison.er  being 
sentenced  to  14  years'  rigorous  imprsonment 
for  murder,  upon  setting  aside  the  erroneous 
sentence,  the  right  sentence  would  be  a  dis- 
cretionary one,  viz,,  "  death  or  trinsporta- 
tion  for  life."  In  such  a  case,  I  think,  the 
Court  ought  to  send  the  case  back  for  pro- 
per sentence  to  Jje  passed  in  the  same 
manner  as  it  would  d6  under  Section  402. 

By  the  Statuses  11  and  12  Vict.,  c.  78, 
s.  5,  the  Court,  when  it  reverses  a  judg- 
ment, may  either  pass  a  proper  judgment, 
or  remit  the  case  to  the  Lower  Court,  in 
order  that  such  Court  may  pass  the  proper 
judgment.  It  appears  to  me  that  in  all 
cases  in  which  the  Court  as  a  Court  of  Re- 
vision thinks  it  right  to  reverse  an  acquit- 
tal on  a  point  of  law,  -or  to  reverse  as  erro- 
neous a  sentence,  in  order  that  the  right 
sentence  may  be  passed,  if  the  right  sen- 
tence would  enhance  the  one  already  passed, 
the  offender  should  have  an  opportunity  of 
being  heard  by  liimself,  or  his  pleader  or 
agent,  either  before  the  Lower  Court  if  the 
case  is  remitted  to  it,  or  before  the  High 
Court  if  the  Judges  pass  the**  proper  sen- 
tence themselves. 

The  Court  may  act  as  a  Court  of  Revision 
after  it  has  acted  as  a  Court  of  Appeal,  if 
it  found  it  necessary  to  do  so  in  order  to 
correct  an  error  in  law  which  cannot  be  set 
right  on  appeal. 

For  instance,  if  a  man  should  be  found 
guilty  of  a  murder,  and  sentenced  to  7  years' 
transportation,  if  the  prisoner  should  appeal 
on  the  facts,  the  Court  might  uphold 
the  finding  of  guilty  of  murder  on  appeal, 
and  afterwards,  as  a  Court  of  Revision,  might 
set  aside  the  sentence  of  7  years'  transport- 
ation, and  ^ass  a  legal  sentence  for  murder, 
.pr  send  it  back  to  the  Lower  Court  to  pass  ' 


such  sentence,  pointing  out,  as  they  voeV 
in  a  case  under  Section  402,  what  is  tk 
proper  punishment. 

As  a  Court  of  Revision,  the  Court  cautf 
reverse  the  finding  of  a  Jury. 

In  the  present  case,  the  attention  of  tk 
Judge  should,  I  think,  be  called  to  anodia 
error  which  he  committed.  He  says,  tk 
prisoners  who  were  present  assisting  ii 
taking  away  Oomadee,  and  assisting  bf 
their  .presence  in  the  heating  of  bin, 
abetted  the  commission  of  culpable  hoim- 
cide  not  amounting  to  murder. 

It  does  not  follow  that,  because  they  woe 
present  with  the  intention  of  taking  him 
away,  they  assisted  by  their  presence  in 
the  beating  of  him  to  such  an  extent  as  to 
cause  death. 

If  the  object  and  design  of  those  vlio 
seized  Oomadee  was  merely  to  take  bim  to  tbe 
Thannah  on  a  charge  of  theft,  and  it  was  00 
part  of  the  common  design  to  beat  \m^  thef 
would  not  all  be  liable  for  the  consequence 
of  the  beating  merely  because  they  were 
present.  It  is  laid  down  that^  when  setenl 
persons  are  in  company  together  engaged 
in  one  common  purpose,  la^i^ui  or  unUwfiil, 
and  one  of  them,  without  the  kaowkdge 
or  consent  of  the  other,  commits  an  offeficc, 
the  others  will  not  be  involved  in  the  guik. 
unless  the  act  done  was  in  some  manner  in 
furtherance  of  the  common  intention. 

It  is  also  said  that,  although  a  man  is  pre- 
sent when  a  felony  is  committed,  if  he  takes 
no  part  in  it,  and  does  not  act  in  concert  with 
those  who  commit  it,  he  will  not  be  a  princi- 
pal merely  because  he  did  not  endeavoiir  to 
prevent  it  or  to  apprehend  the  felon. 

But  if  several  persons  go  out  together  for 
the  purpose  of  apprehending  a  man,  and 
taking  him  to  the  Thannah  on  a  charge  of 
theft,  and  some  of  the  party  in  the  presence 
of  the  others  beat  and  ill-treat  the  man  to  a 
cruel  and  violent  manner,  and  the  others  stand 
by  and  look  on  without  endeavoaring  U>  <£s> 
suade  them  from  their  cruel  and  \'iolent 
conduct,  it  appears  to  me  that  those  wiio 
have  to  deal  with  the  facts  might  very  iMt>- 
perly  infer  that  they  were  all  assenting 
parties  and  acting  in  concert,  and  that  the 
beating  was  in  furtherance  of  a  common 
design.  I  do  not  know  what  the  evidence 
was ;  all  that  I  wish  to  point  out  is  that  al 
who  are  present  do  not  necessarily  asaitf 
by  their  presence  every  act  that  is  (done  ii 
their  presence,  kor  are  consequently  IbUt 
Xo  be  punished  as  principals. 
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The  5th  March  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges. 

Honae-tireakiiis:  and  Theft— Pmiiihmmf  for. 

Queen  versus  Chytiin  Bowra  and  others. 

^Committed  by  the  Assistant  Commissioner^ 
and  tried  by  the  Judicial  Commissioner 
of  Chota  Nagpore,  on  a  charge  of  house- 
breaking, &c. 

A  person  oonvicted  of  house-breaking,  followed  ira> 
iBcdtately  by  theft,  is  punishable  only  under  Section 
457  of  the  Penal  Code. 

The  point  has  been  freqaently  ruled.  A 
prisoner  convicted  of  house-breaking,  follow- 
ed immediately  by  theft,  would  be  punished 
under  Section  457  of  the  Penal  Code  only 
(vide  Circular  Letter,  1842,  6th  December 
1864 ;  and  decisions  of  High  Court,  25th  Jan- 
uary 1865). 

The  Assistant  Commissioner's  order  was, 

.  therefore,  wrong ;  and,  as  the  prisoners  have 
already  been  whipped  for  theft,  they  mQst 

-now  be  released,  as  only  one  punishment 
could  legally  have  been  inflicted. 


finding  which  would  be  strictly  necessary 
to  make  it  legal  to  punish  the  prisoner  at 
Patna  for  an  offence  committed  in  Calcutta, 
ris^  receiving  stolen  property.  To  give  ju- 
risdiction at  Patna  under  Section  31  of  the 
Code  of  Criminal  Procedure,  it  would  seem 
to  be  necessary  that  the  property  was  stolen 
in  Patna,  that  is  in  this  case  that  it  was  the 
stolen  property  of  Alee  Sheikh  and  Ahad 
;  Shah,  as  alleged  by  the  prosecution  ;  whereas 
the  finding  is  in  very  general  terms  that  the 
prisoner  '•  received  stolen  property  haNnng  rea- 
son to  believe  the  same  to  have  been  acquired 
by  theft"'  I  call  for  the  papers,  and  when 
they  come,  the  case  will  be  laid  before  the  4th 
Bench. 

Norman  and  Campbell^  JJ, — ^The  papers 
have  been  received.  The  evidence  shews  the 
property  to  have  been  stolen  at  Patna,  and, 
although  not  directly  expressed  in  words, 
we  may  consider  that  the  finding  of  the 
Jury  was  in  effect  a  finding  that  the  pro- 
perty was  the  property  stated  by  the  wit- 
nesses to  have  been  stolen  in  Patna.  We 
disiAiss  the  appeal.        %  ^ 


The  5th  March  1866. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  G.  Camp- 
bell, Judges. 

Receiving  stolen  property— Jnriadiction. 

Queen  versus  Ghusoo  Khan. 

Committed  by  the  MagistratCy  and  tried  by 
the  Sessions  Judge  of  Patna^  on  a  charge 
of  dishonest  retention  of  stolen  property 
with  guilty  knowledge. 

To  make  it  legfal  to  punish  at  P  a  prisoner  com- 
mitted at  C  on  a  charg^e  of  receiving  stolen  property, 
the  finding  must  be  that  the  property  was  stolen  at  P, 

Campbell,  J, — The  prisoner  has  been 
convicted  by  a»Jury,  and  urges  no  ground  of 
hivr^iA  his  appeal.  The  only  point  on 
which  1  have  any  doubt  is,*that  there  seems 
to  be  some  want  of  the  precision  in  the 


The  5th  March  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges. 

Bribery— Hooae-tretpass—Extortioa. 

Referred  under  Section  ^j^  of  Act  XXV.  of 
1 86 1,  and  Circular  Order  No.  18,  dated 
the  15th  July  1863. 

Government  versus  Mahomed  Hossein 

and  others. 

Where  a  Constable  and  others  enter  a  house  and 
apprehend  cert^n  persons  as  g^amblers,  and  afterwards 
release  them  on  payment  of  a  sum  of  money  by  the 
latter,  the  offence  committed  is  not  house-trespass 
and  extortion,  but  takine  a  bribe  as  reflfards  the  Con* 
stable,  and  abetment  ot  that  offence  as  regards  the 
others. 

This  4s  a  case  referred  for  the  order  of 
this  Court  by  the  Sessions  Judge  of  Gya 
under  the  434th  Section  of  the  Code  of  Cri- 
minal Procedure.  It  appears  that,  on  the 
17th  October  last,  certain  bunneahs,  who 
are  the  prosecutors  in  the  case,  were  either 
writing  their  accounts,  or  gambling  in  the 
house  of  one  of  their  number. 

The  prisoners,  four  in  number,  one  of 
whom  is  a  Constable,  and  one  a  Chowkeedar, 
knocked  at  the  door,  entered  and  apprehend- 
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ed-the  lunneahs  (as  the  Sessions  Judge 
says,  bound  them  with  cords,  though  the 
Magistrate  did  not  find  that  fact  proved),  and 
subsequently  promised  ihem  that  they  should 
be  released  on  paying  15  rupees,  which 
was  accordingly  done. 

The  Joint  Magistrate  convicted  the  Con- 
stable of  "  taking  a  bribe ''  under  Section 
161  of  the  Penal  Code,  and  the  three  other 
prisoners  of  "  abetting  "  that  offence. 

The  "Sessions  Judge  suggests  that  this 
conviction  is  erroneous,  and  that  the  pri- 
soners should  have  been  convicted  of  **  house 
trespass "  and  "  extortion  "  under  Sections 
451  and  384  of  the  Penal  Code. 

We  think  it  clear  that  the  'conviction  is 
correct,  and  that  the  offence  under  Section 
161  has  been  committed.  We  are  by  no 
means  sure  that  the  prisoners  might  not  have 
been  convicted  of  robbery  under  Section  390 ; 
but,  as  it  is  clear  that  the  offence  under  Sec- 
tion 161  has  been  committed,  we  see  no 
reason  to  interfere  with  the  conviction, 
although  we  regret  that  the  sentence,  which 
is  only  6  months'  imprisonment,  was  not 
more  severe.  • 


The  6th  March  1866. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges. 

Seduction  (of  Wife  durinsf  Husband's  temporary 

absence). 

Referred  under  Circular  Order  No.  77,  dated 
the  i*jth  June  i86j^  and  Section  4^8  of  the 
Indian  Penal  Code. 

Mutty  Khan  versus  Mungloo  Khansama. 

Enticing  or  takings  away  with  a  criminal  intent  a 
wife  living  in  her  husband's  house,  or  vn  a  house  hired 
by  him  for  her  occupation  and  at  his  expense  during 
his  temporary  absence,  is  punishable  under  Section  49*^ 
of  the  Penal  Code,  provided  the  seducer  knew,  or  had 
reason  to  know,  that  she  was  the  wife  of  the  man  from 
whose  house  he  took  her. 

The  sole,  point  referred  by  the  Assistant 
Magistrate  is  whether  a  woman,  who  "  eloped 
with  defendant  from  ^  house  in  the  suburbs 
of  Calcutta,  hired  for  her  by  the  complainant, 
her  husband  (who  was  absent  in  Assam), " 
could  be  said  to  have  been  "taken  or 
enticed  away  from  "  her  husband. 

We  have  no  doubt  that  the  defendant, 
if  under  such  circumstances  he  enticed  or 
took  away  ijje  woman,  did  entice  or  lake  her 
away  "from  her  husband." 


We   cannot   say,   as   the    Sessions  Jn;^ 
says,  that  **  a  wife  is  always   the    prope:? 
of   her   husband,   whether   he    is   absent  er  .'■ 
present;*'  but  we  think  it  quite  clear  tiksi.i 
wife  living  in  her  husband's  house,  or  ta  t 
house  hired  by  him  for  her  occupation,  aid 
at    his    expense,    is,    during    his    temponn  - 
absence,  living  under  his  protection  so  as  « 
bring  the  case  within  the  meaning  of  Seciia 
498 — provided,  of  course,  that  (to  make  ibe 
defendant  liable)  he  knew,  or  had  reason  lo 
know,  that  she  was  the  wife  of  the  man  from 
whose  protection  he  took  her,  or.  on  whose 
behalf  the  person  from  whom   he  took  her 
had   charge  of  her,  and  also  provided  that 
he  took  her  with  the  intent  specified  in  the 
Act. 

To  hold  otherwise  would  be  to  declare 
the  worst  cases  of  seduction  not  punishable 
under  the  Penal  Code. 

Being,  therefore,  of  opinion  that  the  Assist- 
ant Magistrate's  decision  was  wrong  in  Jaw, 
and  seeing  that  the  offence  was  one  which 
he  could  not  try,  we  quash  his  order,  and 
direct  him  to  proceed  according  10  la^. 


The  6th  March  1866. 

Present : 

The^Hon'ble  F.  A.  Glover,  Judge. 

Jurisdiction — Commitment  by  Civil  Court  for 

Forgery —  Estoppel. 

Miscellaneous  case. 

Juggut  Misser  and  others  versus  Baboo  Lall 

and  others. 

A  former  decision  in  a  civil  suit,  in  which  the  issae 
was  the  jrenuineness  or  otherwise  of  a  kubooleut.  and 
the  Court  held  that  it  was  not  g^enuine,  but  added  Us 
an  obiter  dictum)  that  the  pottah  produced  by  ffle 
other  side  was  authentic,  does  not  bar  the  jurisdicti** 
of  a  Civil  Court  in  sanctioning  a  commitment  for  foi- 
gfery  in  respect  of  the  pottah. 

The  papers  of  this  case  were  sent  for 
by  Mr.  Justice  Kemp  and  myself  on  the 
15th  of  February  last,  and  the  record  is  no* 
before  the  Court. 

Mr.  Stephen  for  the  petitioner  contends 
that  the  Court  sanctioning  the  commitment 
had  no  jurisdiction,  the  case  in  which  ihe 
pottah  was  presumed  to  be  spurious  having 
been  already  decided  between  the  same 
parlies,  and  on  the  same  ground  of  acticwi. 
in  the  Collector'^  Court,  under  Act  X:-<rf 
1859. 
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This  does  not  appear  to  be  exactly  the 
case.  In  the  suit  brought  under  Act  X.,  the 
point  for  decision  was  whether  a  certain 
kubooleut  was  genuine  or  not,  and  the 
Court  h^ld  that  it  was  not  genuine,  adding 
that  the  pottah  produced  by  the  other  side 
was  authentic.  Now,  any  opinion  regarding 
the  goodness  or  otherwise  of  the  pottah 
was  an  '' obiter  dictum y^*  the  point  for 
decision  being  not  whether  the  pottah  were 
genuine  or  not,  but  whether  the  kubooleut 
was  so.  It  has  been  ruled  in  the  case  of 
Oomanath  Rov  Chowdhry  versus  Rajan^h 
Mitler  and  others  (Hay's  Reports,  page  75), 
one  on  all  fours  with  this,  that  a  former 
decision,  in  which  the  issue  was  the  bona 
fides  or  otherwise  of  a  kubooleut,  was  not 
conclusive  against  a  party  suing  to  have  a 
pot/ah  cancelled,  and  that  any  remarks  on 
the  genuineness  of  the  latter  document  in 
the  former  case  were  foreign  to  the  issue, 
and  did  not  prevent  the  subsequent  civil 
suit. 

It  is  true  that  the  question  as  to  the  Civil 
Court's  jurisdiction  under  Section  20  of 
Act  VIII.  of  1859  is  now  before  this  Court 
in  special  appeal,  but,  in  the  face  of  the 
judgment  above  quoted,  it  would  not  seem 
to  be  in  any  way  necessary  to  delay  the  pro- 
ceedings of  the  Criminal  Courts  pending 
the  result  of  that  appeal. 

And,  had  the  petitioner  made  out  his  case 
in  other  respects,  I  doubt  whether,  under 
any  circumstances,  the  proceedings  now 
going  i)n  before  the  Magistrate  could  be 
stayed,  with  advertence  to  the  Full  Bench 
ruling  of  the  31st  of  January  last. 


to  a  place  different  from  that  named  in  the  summons — 
Held  that  it  was  irreg^ular  to  throw  out  the  case 
without  giving^  them  a  second  opportunity  of  appearinf^. 

We  think  that  the  Deputy  Magistrate's  order 
has  caused  a  failure  of  justice  in  this  case. 
The  complainants  did  all  that  the  law  re- 
quired of  them,  and,  as  the  default  of  their 
witnesses  was  caused  by  the  Deputy  Magis- 
trate shifting  his  Court  to  a  place  different 
to  that  named  in  the  summons,  it  was  irre- 
gular to  throw  out  the  case  without  giving 
them  a  second  opportunity  of  appearing. 

We,  therefore,  quash  the  Deputy  Magis- 
trate's order,  in  concurrence  with  the  recom- 
mendation of  the  Sessions  Judge,  and  remand 
the  case  to  the  first  Court  for  a  pro{)er  and 
legal  investigation. 


The  9th  March  t866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges, 

Default  (bj  Complainant's  Witnesses) — Hold- 
ing of  Court  in  place  not  named  in  Summons. 

Re/erred  under  Section  ^j^  0/  Art  XXV,  of 
1861,  and  Circular  Order  Xo.  t8,  dated 
the  i$th  July  186 j. 

Luckhim  Molloo  and  others 

7^ersus 

m 

Gooroofeoss  Mookerjee  and  others. 

Where  the  default  of  complainant's  witnesses  was 
caused  by  the  Deputy  Ma^ristrate  shifting  his  Court 


The  loth  March  1866. 
Present  : 

The  Hon'ble  G.  Campbell,  Judge. 

£vidence*~i)acoity. 

Queen  versus  Modhoo  Manjee  and  others. 

Committed  by  thi  Magistrate  of  Balasore, 
and  tried  by  the  Sessions  Judge  of  Cut- 
tacky  on  a  charge  of  dacoity. 

Nature  of  evidence  requisite  to  be  taken  in  a  case  of 
dacoity. 

This  is  one  of  those  cases  which  it  is 
difficult  to  believe,  and  at  the  same  time 
difficult  to  disbelieve.  It  seems  very  im- 
probable that  dacoits  should  in  this  unsettled 
countrj*,  where  no  open  resistance  is  made 
to  the  Police,  commit  a  dacoity,  without 
the  very  least  disguise,  in  a  place  where  they 
were  well  known,  upon  persons  who  knew 
them  well,  in  the  presence  of  many  spec- 
tators who  also  knew  ihcm  well,  and  should 
be  recognized  and  denounced  as  a  matter  of 
course. 

In  such  a  case  a  doubt  always  suggests 
itself  whether  the  witnesses'  really  did 
recognize  the  prisoners  at  the  time,  or 
whether  they  merely  tell  a  story,  which,  on 
other  grounds,  they  believe  to  be  essentially 
true.  Still,  in  this  case,  the  evidence  to 
recognition  is  unusually  strong.  It  is  to  be 
observed,  too,  that  the  witnesses  did  not 
slavishly  tell  the  same  identical  story.  They 
do  not  all  recognize  exactly  the  same  pri- 
soners; and  some  of  the  variations,  to  my 
mind,  tell  in  favor  of  their  credibility,  al- 
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though,  in  the  case  of  one  or  two  witnesses, 
the  variations  were  so  excessive  that,  as  the 
Sessions  Judge  says,  their  evidence  cannot 
be  relied  on.  The  Sessions  Judge  has,  up 
to  a  certain  point,  very  carefully  tried  the 
case  with  a  most  anxious  and  impartial 
desire  to  do  justice,  and  he  thoroughly  sifted 
the  evidence  for  or  against  each  prisoner. 
So  far,  then,  I  should  see  no  ground  for 
interference  with  the  concurrent  verdict  of  the 
Sessions  Judge  and  Assessors ;  and,  as  re- 
spects the  measure  of  punishment,  it  only 
seems  to  me  that,  under  the  very  heinous 
circumstances  of  the  case,  the  prisoners  have 
perhaps  been  too  leniently  dealt  with. 

But  there  is  one  point  on  which  it  seems 
to  me  that  the  evidence  is  deficient,  a 
point  on  which  I  must  always  absolutely 
insist  in  cases  of  this  kind,  namely,  that  it 
should  be  made  clear  exactly  when  and  un- 
der what  circumstances  the  prosecutor  and 
witnesses  denounced  the  persons  whom 
they  swear  .to  have  recognized.  And  in 
every  case,  now  that  we  have  not  the  old 
Form  of  Police  Re^osd,  I  consider  that  it 
should  be  an  invariable  rule  that  the  whole 
facts  and  circumstances  under  which  the 
case  was  brought  to  light  should  be  proved 
in  evidence.  I  regret  to  say  that  this  is  too 
often  altogether  wanting;  we  have  not  the 
old  Police  papers,  and  we  have  no  evidence 
in  their  place.  It  is  so  notably  in  this  case. 
The  dacoity  occurred  on  the  i8th  of  July; 
the  case  was  sent  in  by  the  Police  on  the 
1 8th  August,  exactly  one  month  later  ;  but  of 
all  that  occurred  during  that  month,  except- 
ing only  the  formal  searching  of  the  houses, 
and  how  that  search  was  brought  about,  does 
not  appear.     We  have  no  evidence  whatever. 

Two  Police  Constables  were  examined,  but 
only  as  witnesses  to  the  formal  search  of  one 
or  two  houses.  The*  Inspector  of  Police, 
who  seems  to  have  enquired  into  the  case, 
was  examined  before  the  Magistrate,  but 
upon  that  point  only  ;  and,  though  he  was  put 
down  as  a  witness  before  the  Sessions 
Judge,  the  Sessions  Judge,  for  some 
reason  wholly  unexplained,  did  not  examine 
him  at  all.  From  a  statement  made  by 
the  Inspector  before  the  Magistrate,  it  may 
be  gathered  that  the  District  Superintendent 
of  Police  took  part  in  the  proceedings,  but 
he  is  neither  examined,  nor  does  his  name 
elsewhere  appear.  The  Sessions  Judge  has 
also  wholly  omitted  to  test  the  credibility 
of  the  principal  witnesses  to  the  recognition 
on  the  poirft  which  I  have  suggested,  by 
asking  when,  how,  and  to  whom  they  first 


denounced  the  prisoners.  They  are  *ril 
examined  as  to  what  occurred  at  the  actual 
dacoity,  but  as  to  their  subsequent  conduct 
there  does  not  seem  to  be  a  word.  I  do  doc 
think  that  I  can  justly  dispose  of  the  case 
without  evidence  upon  this  |K)int.  The 
Sessions  Judge  is,  therefore,  directed  to  take 
evidence  to  show  what  was  the  conduct 
of  these'  witnesses  after  the  dacoity,  whether 
they  at  once  denounced  the  prisoners,  what 
were  the  first  reports  made  to  the  Police, 
an^  by  whom  and  what  dacoits  were  men- 
tioned by  name  in  those  reports ;  how,  when, 
and  under  what  circumstances  the  prisoners 
were  arrested ;  what  clues  led  to  the  search 
of  houses  and  other  proceedings,  and  general- 
ly what  was  done  in  the  case  from  the  i8th 
July  till  it  was  sent  in  to  the  Magistrate. 
He  will  summon  the  Police  Officers  conceni- 
ed,  including  the  District  Superintendent, 
require  them  to  produce  their  books  and 
papers  and  every  thing  which  may  throv 
light  on  these  facts,  and  he  will  take  any 
other  evidence  iikely  to  clear  them  op. 
After  which  he  will  submit  the  papers  vith 
his  own  opinion  whether  it  appears  thai  the 
witnesses  have  really,  from  the  very  time 
of  the  occurrence  of  the  dacoity,  consistently 
stated  that  they  recognized  the  prisoners. 


The  1 2th  March  1866. 

Present : 

The  Hon'ble  F.  A.  Glover,  yudge. 

Appeal^Plea  of  g^ullty. 

Queen  versus  Kurmoo  Koormee  and  others. 


Committed  hy  the  Assistant  Magistrate^ 
tried  by  the  Sessions  Judge  of  Shahahmd^ 
on  a  charge  of  false  evidence. 

Where  a  Sessions  Judcfe  and  Assessors  find  a  pvi- 
soner  guilty  on  his  own  plea,  there  b  no  ground  of  a^ 
peal. 

All  the  prisoners  pleaded  guilty  before 
the  Sessions  Judge,  and  did  not  claim  to  be 
tried. 

The  Sessions  Judge  and  Assessors  foasd 
them  guilty  on  their  own  pleas,  and  there 
is  manifestly  no  ground  for  appeal  now. 

With  reference  to  the  concluding  paratgraph 
of  the  Sessions  Judge's  remarkar,  I  thii^  tbtf 
this  case  should  be  laid  before  tl 
in  the  English  Department  for  sach 
as  may  be  deemed  necessary. 

f 
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The  13th  March  1866. 

Pnsent : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges. 

European  British  subject  (Plea  of  being) — 

Evidence. 

Re/erred  under  Section  434^  Act  XXV.  of 
i86iy  and  Circular  Order  dated  i^th  July 
1S63. 

Mr.  Clark  versus  W.  Beane. 

A  Deputy  Magistrate  ought  to  give  an  opportunitv 
io  a  prisoner  to  plead  that  he  is  a  European  British 
subject. 

The  mere  statennent  of  a  prisoner  that  he  is  a  European 
British  subject,  made  before  the  Deputy  Magistrate 
after  the  trial  had  been  completed,  cannot  be  acted  on. 

It  appears  to  us  on  an  inspection  of  the 

Jroceedings  in  this  case  that  the  Deputy 
[agistrate  did  not  give  the  prisoner  an 
opportunity  of  pleading  that  he  was  a  Euro- 
pean British  subject.  Had  be  put  the  ques^- 
tions  which  would  have  enabled  him  to  fill 
up  the  printed  form  of  examination,  the 
prisoner  would  have  had  that  opportunity. 

We  think,  therefore,  that  the  proceedings 
on  the  trial  were  irregular,  that  the 
conviction  myst  be  quashed,  and  the  case 
remanded  to  the  Deputy  Magistrate. 

We  refer  the  Deputy  Magistrate  to  Beau- 
fort's Criminal  Law,  Section  4591,  as  to  his 
daties  when  a  person  whom  he  has  reason 
to  suppose  is  a  British  subject  is  brought 
before  him. 

Normany  J. — I  may  add  that  we  cannot 
act  on  the  mere  statement  of  the  prisoner 
made  before  the  Deputy  Magistrate,  on  the 
29th  of  February,  after  the  trial  had.  been 
completed,  and  the  Deputy  Magistrate's  func- 
tion and  jurisdiction  had  ceased.  There  is, 
therefore,  in  fact,  no  evidence  before  us 
whether  the  prisoner  is  a  European  British 
subject  or  not. 


The  3ist  March  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges. 

Jnriadiction  (of  Deputy  Mag:istrate)— Previoos 

Cgnviction. 

In  re  Sheikh  Booluck. 

The  jurisdiction  of  a  Deputy  Magistrate  competent  to 
try  the  offence  char^red  is  not  affected  by  the  previous 
eonviction  of  th^pcisoner. 

fwuic  to  the  neglect  ^n  the  part  of  the 
Sessions  Judge  to  comply  with  the  <:>rders 


issued  by  this  Court  in  Circular  No.  18,  dated 
15th  July  1863,  the  Court  have  had  con- 
siderable difficulty  in  dealing  with  this 
case.  The  Judge  has  failed  to  give  a 
brief  analysis  of  the  case,  or  to  explain  the 
terms  of  his  order  which  he  seeks  to  have 
reversed,  or  the  grounds  upon  which  his  ap- 
plication is  made.  To  avoid  the  delay  which 
a  reference  to  the  Judge  would  entail,  the 
valuable  time  of  the  Court  has  been  spent  in 
collecting  from  the  record  of  the  case  those 
points  which  it  was  the  duly  of  the  Judge 
to  have  stated  clearly  and  concisely.  The 
facts  of  the  case  appear,  as  far  as  the  Court 
can  make  them  out,  to  be  the  following  : — 

Sheikh  Booluck  was,  on  24th  November 
last,   convicted    under    Section  454   of   the 
Penal  Code,  by  Baboo  Kooldep  Narain  Sing, 
a  Deputy  Magistrate,  whom  the  returns  in 
the   Office  of  the  High  Court  show  to  be 
exercising  the  powers  of  a  Magistrate,  and 
the  prisoner  was  sentenced  to  rigorous  im- 
prisonment for  one  year.     On  his  appeal,  the 
Sessions  Judge  on  the  30th  December  re- 
versed  that  conviction   and    sentence,   and 
ordered  a  re-trial  of  th«  Appellant  on  a  charge 
under  Section  457  of  the  Penal  Code.     It  is 
by   no  means   clear  on  what  grounds  the 
Judge  thought  himself  bound  to  pass  such 
an  order;  but  from  the  terms  of  his  judg- 
ment and  of  his  letter  referring  the  case,  it 
would  seem  as  if  the  Judge  held  that  the 
Deputy  Magistrate  had  acted  without  juris-, 
diction  in  convicting  a  person  charged-before 
him  with  an  offence  cogm«rt5!eonly  by  a 
Court  of  Session.     An  offence  falling  under 
Section  457  of  the  Penal  Code  is,  by  Act 
XXXIII.  of  1 86 1,  Section  2,  made  triable  by 
a  Court  of  Session  or  Magistrate  of  the  Dis- 
trict or  Subordinate  Magistrate  of  the  ist 
Class,  which  is  a  jurisdiction  similar  to  that 
prescribed  by  the  Schedule  to  the  Code  of 
I  Criminal  Procedure  for  offences  falling  under 
Section  454.    Under  whichever  of  these  Sec- 
tions the  trial  was  held,  the  Deputy  Magistrate 
^cted  clearly  with  jurisdiction,  and  it  was  not 
material,  as  regards  the  question  of  jurisdic- 
tion, whether  or  not  the  appellant  convict  had 
been  previously  convicted.  This  fact  might  no 
doubt  influence  the  Court  sentencing  him  ;  it 
might  possibly  lead  a  Magistrate  to  commit 
him  to  the  Sessions  Court  for  trial,  instead  of 
convicting  him  himself ;  but  it  would   not 
necessarily  place  the  trial  beyond  jurisdiction 
of  a  Court  competent  to  try  the  offence  chargl 
ed  as  in  the  case  now  before  the  High  Court. 
Under  these  circumstances,  the  Court  hold 
that  the  orders  of  the  Sessions  ^udge  in  re- 
versing the  sentence  passed  by  the  Deputy 
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Magistrate,  and  directing  a  new  trial  to  be 
held,  are  without  jurisdiction  and  illegal.  The 
Court  accordingly  order  that  the  order  olF  the 
Sessions  Judge  be  reversed,  and  that  the  sen- 
tence passed  by  the  Magistrate  be  restored, 
and  that  it  do  have  effect  from  the  24th 
November  1865.  the  date  on  which  it  was 
passed. 

The  Court  in  conclusion  are  compelled  to 
record  their  dissatisfaction  with  the  conduct 
of  the  Sessions  Judge  in  this  case,  as  well  as 
with  his  disregard  of  so  well-known  a  cir- 
cular as  that  issued  by  them  on  the  15th 
July  1863, 


The  23rd  March  1866. 

Present  : 

The  Hon'ble  J.  P.  Norman  and  L.  S.  Jack- 
son, Judges, 

Evidence  of  witnesses  at  the  Sessions  (to  be 
compared  with  their  depositions  before  Ma- 
gistrate). 

Queen  versus  Bindabun  Bowrec  and  others. 

Committed  hy  the  Assistant  Magistrate  of 
Raneegunge,  and  tried  hy  the  Sessions 
Judge  of  Weft  Burdivan,  on  a  charge  of 
Dacoity, 

A  Judjfe  should  compare  the  statements  of  the  wit- 
nesses recorded  by  the  Magistrate  at  the  preliminary  in- 
vestigation, with  the  evidence  of  the  same  wiiqesses  at 
the  Sessions. 

The  prisoners  have  been  convicted  of 
dacoity,  and  sentenced  by  the  Judge  of  Went 
Burdwan  to  transportation  for  seven  years. 

They  appeal.  Ramtonoo  Potedar  deposed 
th&t,  on  the  last  day  of  Assin,  he  was  sleeping 
in  a  small  hut  with  his  young  son  Kaleeper- 
shad,  aged  about  7  years.  About  12  p.m.  he 
heard  a  noise  in  the  thatch.  He  received 
a  blow  from  a  lattee,  and  then  a  second  on 
his  legs.  He  was  rising  up  when  another 
blow  was  struck  across  his  chest ;  he  seized 
the  handle  of  a  karotli,  and  struck  one  of  the 
dacoits  twice  with  it.  There  were  about 
eight  or  nine  dacoits.  He  says  he  recognized 
all  the  prisoners.  He  fell  down.  The  dacoits 
struck  him  svith  stones  on  the  head,  and  he 
became  insensible.     When  he  recovered,  he 


found   himself  in   the    hospital,    where  ht 
remained  for  some  time. 

Rookhinee,  the  wife  of  Ramtonoo.  sail 
she  was  dragged  from  her  bed  by  four  ncu, 
and  saw  eight  or  ten  thieves.  She  recogniaeu 
the  four  prisoners.  She  snatched  a  k%\m 
from  one  of  the  robbers,  when  the  prisotff 
Haradhan  came  through  xht  patin  leaf  hed|t 
and  took  away  the  kulsee  from  her,  escaping 
by  the  door.  There  was  blood  on  the  lca?es 
of  the  hedge. 

Kaleepershad,  the  prosecutor's  son,  recog- 
nized the  four  prisoners  as  having  been  jh^I 
sent,  and,  in  fact,  on  the  Police  coming  up. 
after  an  alarm  had  been  given,  he  said  hel 
could  show  where  the  prisoners  lived,  and 
took  the  Police  to  the  prisoners'  houses  which  [ 
were  close  by. 

Haradhun,  when  arrested,  had  a  fresh  I 
scratch  on  his  leg,  and  the  mark  of  a  blov 
from  a  stick  on  his  back.  Gunganarain  snd 
Bindabun,  the  chowkeeders  of  the  village, 
were  not  to  be  found  when  the  alarm  was! 
given.  Boslum  is  a  person  who  lives  m  die, 
house  of  Bindabun. 

The  Judge  and  Assessors  were  unanii 
in  believing  the  evidence  of  the  witne 
who  swore  that  they  recognized  the  prisoi 
ers  amongst  the  dacoits.  There  was  no  r« 
defence  set  up  in  answer  to  the  char^ 
The  action  of  the  prosecutor's  little  son,  ii 
taking  the  Police  to  the  houses  of  the  pi 
soners,  was  apparently  natural  and  inconsu 
ent  with  any  notion  that  the  charge  was 
made  honestly.  The  marks  on  the  body 
Haradhun  were  such  as  might  have 
naturally  expected  to  be  found  oo  soi 
one  of  the  robbers. 

Under    these    circumstances,    we    cai 
interfere  with  the  finding  of  the  Judge 
Assessors  who  heard  the  witnesses,  and  cou] 
judge    better    than    we   can    whether  il 
were  persons  whose  testimonies  could  safe| 
be  trusted. 

We  may  observe,  however,  that  if  dnrii 
the  trial  the  Judge  had  placed  on  his  d( 
before  him  the  depositions  taken  at 
preliminary  investigation,  and  compared 
^atements  of  the  witnesses  recorded 
thj  Magistrate,  paragraph  by  paragi 
wi  h  the  evidence  as  given  by  the  sai 
witnesses  at  the  Sessions,  he  would  haj 
betn  in  a  position  to  put  questions  on 
cxaoiination,  the  answers  to  which  mij 
hav*  cleared  up  some  discr^j^ncies,  or 
sibl;  elicited  facts  favorable  to 
soners.  ' 

Wt  dismiss  the  appeal. 
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Campbell^y* — In  this  case  I  am  compelled 
to  differ  from  my  honorable  colleagues.     It 
seems  to  me  that,  if  the  Judge  has  not  done 
his  duty,  has  not  cross-examined  the  witnesses 
so  that  the  replies,  as  observed  by  my  col- 
leagues, "might  have  cleared  up  some  dis- 
crepancies, or  possibly  elicited  facts  favor- 
able to  the  prisoners,"  the  omission  is  not 
to  go  against  the  prisoners,  but  rather  they 
8h6uld  have  the  benefit  of  any  doubt  left  in 
<x>nsequence.     It  appears  to  me  that  the 
examination  of  the  witnesses  was  extremely 
superficial  and  i^nsatisfactory.     Much  import- 
ant  evidence  (especially  that  of  the  police 
and  of  the  neighbours  who  were  first  alarm- 
ed)   is  altogether  wanting,  and  what  there 
is   goes  to  my  mind  rather  to  induce  the 
belief,  that  the  evidence  to  recognition  is 
wholly  unreliable.     There  were  certain  sus- 
picious circumstances  against  three  of  the 
prisoners;   and    the   question,   I   think,    is, 
did    these  circumstances  suggest  a  subse- 
quent assertion  of  recognition,  or  did  the 
witnesses    really    recognize    the    prisoners 
(neighbours  perfectly  well-known  to  them)  in 
the  first  instance  ?     It  is  clear  that  many  of 
die   neighbours  were  alarmed  and  brought 
ll^ether  at  the  time  of  the  dacoity.    Did 
!  the  witnesses  who  now  say  that  they  recog- 
!  -nized  the  dacoits  then  say  so  ?     I  think  not. 
i  The  first  witness  and  prosecutor  Ramtonoo 
says  he  was  knocked  over,  and  became  sense- 
less :  '*  how  could  I  tell  the  villagers  ?"     Be- 
fore the  Magistrate  he  swore,  "/  did  not  see 
I  Gunga"    Before  the  Judge  he  says  he  did 
^see  and  recognize  Gunga,  and  no  question 
lis    put  to  him   regarding  the  discrepancy. 
I  I  do  not  think  him  worthy  of  credit. 

Besides  the  three  eye-witnesses  there  is 

ly  one  other  witness  for  thp  prosecution, 

tbe  head  man  of  the  village,  who  came  to  the 

spot  when  the  alarm  was  given,  and  he  is  a 

f-vcry    good    witness,    so    far    as    he    goes. 

\  He  was  not  properly  questioned,  but  his  evi- 

.  dence  leads  directly  to  the  conclusion  that 

no  dacoit  was  mentioned  till  after  the  regu- 

i  ]ar  police  came.   Gunga  was  sent  for  to  take 

!  the    news  to  the  thannah,  and  on  account 

I  of  his  absence  another  chowkeedar  was  sent, 

\\%  statement  quite  inconsistent  with  the  sup- 

[  position  that  Gunga  was  then  known  to  be 

'  one  of  the  dacoits.     He  goes  on  without  any 

mention  of  recognition  till  the  police  came, 

d  then  tells  us,  in  so  many  words,  that  the 

nd  (female)  witness  up  to  that  time  said 


that  she  could  not  name  any  one.     We  are 
thus  reduced  (at  this  early  stage  of  the  case) 
to  the  little  boy  who,  up  to  that  time,  seems 
to  have  said  nothing,  but  whp  was  then  in 
the  hands  of  the  police,  induced  to  point 
out  the  houses  of  the  prisoners.  I  should  add 
that  it  was  distinctly  stated  by  the  witnesses 
before  the  Magistrate  that  the  prisoners  had 
their    faces    concealed    with    cloths.      The 
Judge  does  not  put  a  question  on  this  sub- 
ject, nor  in  any  way  elicit  how  or  by  what 
marks  the  prisoners  were  recognized.   Sly  be- 
lief is  that,  till  the  police  came  on  the  scene, 
there  was    no  recognition    whatever ;  that, 
owing  to  the  absence  of  the  two  chowkee- 
dars  (Bindabun  and  Gunga)  and  the  circum- 
stanpe  of  a  scratch  being  found  on  the  leg  of 
one  of  the  neighbours  Haradhan,  some  sort 
of  suspicion  fell  on  them  ;  that  the  boy  point- 
ed out  their  houses,  and  then  the  witnesses, 
amplifying  their  private  belief  of  their  guilt, 
swore  to  having  recognized  them.    At  any 
rate,  in  the  imperfect  state  of  the  evidence, 
the  case  is,  I  think,  fully  open  to  this  doubt. 

There  is  very  strong  jeyi dence  that  the  re- 
maining prisoner  Bostum  had,  when  in  pro- 
secutor's master's  service,  detected  the  pro- 
secutor purloining  a  hinge,  and  caused  him 
to  be  turned  out.  I  think  it  most  unsafe,  un- 
der such  circumstances,  to  condemn  Bostum 
on  such  evidence  to  recognition,  without,  in 
his  case,  a  tittle  of  corroboration. 


\B. — This  case  was  heard  cm  appeal  by  Mr.  Jus- 
Campbell  also,  whose  name  was  inadvertently  omit- 
ted in  the  headingf  of  the  case  at  pa^  54.  * 

-Vol.  V. 


The  24th  March  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Acquittal  of  prisoner — Disposal 
of  property. 

In  re  Haree  Bundhoo  Santra  of  Cuttack. 

Petitioner, 

Where  a  prisoner  is  acquitted  of  the  offence  charged, 
the  Court  ought  not  to  order  the  property  in  respect  of 
which  the  offence  was  charged  to  be  given  to  the 
prosecutor. 

It  apf>ears  to  us  that,  as  the  prisoners 
were  acquitted  of  the  commissfon  of  the 
offenpe  with  which  they  were  charged,  the 
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Court  ought  not  to  have  ordered  the  pro- 
perty to  be  given  up  to  the  prosecutor,  or  to 
have  made  any  order  transferring  the  pro- 
perty from  those  who  had  possession  of  it. 
The  case  altogether  is  one  which  can  be 
dealt  with  far  better  by  a  Civil  than  by  a 
Criminal  Court.  We  reverse  the  order 
complained  of,  and  direct  that  the  property 
be  given  to  those  who  were  in  possession  of 
it  when  the  criminal  proceedings  were  in- 
stituted. 


The  24th  March  1866. 
Present : 

Th^  Hon'ble  A.  Q.  Macpber$on,  Judge. 

Criminal  Misappropnstioa 

Miscellaneous  Case. 

In  re  Sreekant  Biswas. 

The  mere  fact  that  the  prosecutor. gave  the  prisoner 
time  to  make  out  his  accounts  and  pay  the  balance  due 
does  not  vitiate  a  conviction  for  dishonest  misappro- 
priation, or  shew  that  the  matter  is  one  for  the  Civil 
Courts  only. 

I  DISMISS  this  appeal.  I  think  there  is  suffi- 
cient evidence  of  dishonesty  to  justify  the 
Court's  finding  that  the  misappropriation  was 
dishonest  And  I  think  that  the  prosecutor 
in  no  degree  by  his  conduct  showed  that  the 
matter  was  mejely  an  ordinary  one  of  breach 
of  contract,  so  as  to  exclude  this  case 
from  the  cognizance  of  the  Criminal  Courts. 
The  prosecutor  merely  gave  the  prisoner 
time  to  make  out  his  accounts  and  to  pay 
what  was  due,  but  he  took  no  security  of 
any  kind  from  him.  The  prisoner  subse- 
quently, without  having  made  good  any  part 
of  tb^  admiUed  deficit,  absconded,  w^hereupon 
th^  criminal  prosecution  was  commenced. 
The  indulgence  granted  to  the  prisoner  cannot 
vitiate  his  conviction. 

No  error  in  law  is  shown  in  the  proceed- 
ings pf  tbjQ  Lower  Court,  and  the  ?^ppeal  is 
accordingly  dismissed. 


The  24lh  March  1866. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges. 

JuFisdiclm— Pow^  of  Sessions  Jn4ge  on  appeal 
to  reverse  Deputy  Magistrate's  coavidiai 
where  no  criminal  offence  committed. 

Miscellaneous  Case. 
In  re  Punchanun  Biswas  and  others. 

A  Sessions  Judge  is  quite  competent  ob  i^»pea]  Id 
reverse  a  copvictioo  by  a  Deputy  llajpslnts,  if  ke 
thinks  that  the  evidence  is  insufficient  to  establish  ■ 
criminal  offence  aigainst  the  prisoner. 

We  think  that  the  Sessions  Judge  wonid 
have  been  quite  justified,  under  the  circum- 
stances of  the  case,  in  reversing  on  appeal 
the  Deputy  Magistrate's  order  if  he  though 
that  the  evidence  was  insufficient  to  establish 
a  criminal  offence  against  the  pridoners,  and 
it   was   obviously    immaterial    whether   the 
crime,  as  charged  by  the  Deputy  Magistrate, 
was  correct  or  not  in  point  of  degree,  sa 
long  as  th^  Sessions  Judge  was  of  opinion 
that  no  criminal  offence  at  all   had  been 
committed.    If  he  had  considered  the  efi- 
dence,    which   in   ihe    Deputy   Magistrate's 
opinion  established  the  charge  of  theft,  to 
have  established  the  higher  crime  of  dacoity. 
it  would  have  been  a  question  whether  the 
prisoners  ought  not  to  have  been  committed 
to   take    their    (rial    on    the   graver    charge 
before  the  Court  of  Session,  by  which  aloqe 
that  offence  is  cognizable.     But,  as  from  hit 
letter  he  seems  clearly  to  have  been  of  opi- 
nion   that    neither   theft    nor    dacoity    hii  \ 
been  comi^ilted,  he  should,  we  think,  ba« 
disposed  of  the  appeal  in  the  usual  vaj,  | 
and  have  ordered  the  release  of  the  prisoih 
ers. 
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The  24th  March  1866. 

Present  : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  fudges. 

Jurisdiction — Disputes  concerning  right  of  use 
of  land  or  Water — Evidence  (Police  Report). 

Sreemunto  Duloui 

•     versus 

Ramchand  Aduck. 

The /of lowing  case  was  referred  to  the  High 
Court  by  the  Sessions  Judge  of  Hooghly 
under  Section  4J4,  Act  XX  V,  of  1S61, 
And  Circular  Order  dated  $th  jfuly  t86^, 
No,  18, 

A  Deputy  Ma?istrate  has  no  jurisdiction,  under  Sec- 
tion 330  of  the  Code  of  Criminal  Procedure,  to  order  a 
ditch,  which  was  once  a  pathway,  but  afterwards  filted 
•fS  l^beopensd  out,  and  a  wall  boilt  upon  it,  before  any 
complaint  was  made  regarding  the  filling  \xp  of  the 
ditch,  to  be  puUed  down.  Even  if  he  had  such  jurisdic- 
tion, he  should  not  pass  such  an  order  without  legal 
pitwf  that  the  use  of  the  ditch  and  pathway  was  open  to 
the  pubKc  or  to  the  prosecutor. 

Case.— On  the  4th  January  last,  one 
Ramchand  complained  before  the  Magistrate 
of  Howrah  that  Sreemunto  Duloui  had  ob- 
structed him  by  shutting  up  a  water-way,  and 
requested  the  trial  of  the  case  under  Section 
339  of  the  Penal  Code. 

On  the  1 6th  idem  it  was  transferred  to 
the  Deputy  Magistrate,  Mr.  Ricketts,  and 
the  prosecutor  then  deposed  that,  about  one 
month  previously,  the  accused  h?id  Jilted  up 
the  whole  of  a  ditch  and  comnrienced  build- 
ing a  wall  thereon,  and  that  this  ditch  was 
the  boundary  between  his  property  and  that 
of  accused.  The  accused  deposed  that  he 
had  filled  up  no  ditch,  and  that  he  had  com- 
menced to  build  a  wall  on  his  own  land .  The 
Deputy  Magistrate  ordered  a  local  enquiry 
by  the  Police.  The  Police  Inspector  report- 
ed that  Ram  Keenoo  Santara  stated  that  his 
father  had  rented  to  the  accused  the  land 
on  which  this  ditch  had  been  for  50  years, 
and  that  last  year  the  accused  filled  up  one 
end  of  it,  and  during  January  had  quite  filled 
up  the  ditch,  and  built  a  wall  of  4  feet  high 
upon  it,  and  that  the  ditch  formed  a  small 
pathway,  whicj^  the  Inspector  seemed  to 
think 'Was  the  origin  of  the  dispute.  The 
Z'epvity  Magistrate  took  xA  further  evidence 
in  the  case,  and  on  the  20th  January  record- 


ed thai,  having  reld  the  police-report  and 
the  police  diary,  and  seen  a  map  filed  by  the 
Police,  *'the  ditch  appearing  to  have  been 
filled  up)  and  a  wall  built  upon  it,  I  direct, 
under  Section  320  of  the  Criminal  Proce- 
dure Code,  that  the  ditch  be  opened  out  As 
before  within  15  days  from  the  date  of  this 
order,  uAtil  exclusive  possession  to  defend- 
ant be  given  by  a  competent  Court." 

I  consider  the  Deputy  Magistrate's  order  to 
be  illegal,  because  he  does  not  say  that  the 
subject  of  dispute  is  open  to  the  use  of  the 
public,  or  anjr  petson  or  class  of  pefsons,  and 
because  he  took  no  evidence  on  this  poJtlt. 
The  police-reptirt  is  no  legal  evidence  iti 
itself,  and  it  does  not  assert  the  aboVe,  nttt 
did  the  prosecutor's  deposition  assert  i(. 
If  the  Deputy  Magistrate  was  of  opinion  that 
a  presumption  on  this  point  arose,  he  should 
have  called  for  evidence  on  the  point,  and 
should  not  have  determined  upon  such  a 
report  alon^.  The  rep6rt  states  that  the 
land  was  rented  to  the  accused,  and  that 
there  was  a  ditch  now  filled  up  by  defendant, 
and  that  the  ditch  forjned  a  pathway ;  but 
that  the  ditch  was  open  to  the  use  of  the 
public,  or  that  the  pathway  was  used  by  any 
person  otheV  thdti  the  aiccused,  it  does  not 
state. 

I  also  think  the  order  was  illegal,  because 
1  think  Section  320  does  not  refer  to  state 
cases,  and  that  if,  after  a  wall  has  been  built, 
a  party  makes  a  complaint  regarding  the 
land  on  which  it  is  built,  the  Deputy  Magis- 
trate has  then  no  power  under  that  Section 
to  order  the  ditch  to  be  opened  out  (and 
thereby  the  wall  pulled  down).  If  he  has  such 
power  under  that  Section,  then  a  man  may 
wait  until  not  merely  a  small  wall,  but  a 
large  pucka  house,  be  built,  £tnd  theft  ajjpljr 
to  the  Deputy  Magistrate,  who  could  Ofder 
the  said  house  to  be  pulled  down.  I  thiflk 
Section  3  20  cannot  apply  to  such  cases. 

I  think  the  Deputy  Magistrate's  explana- 
tion of  (he  fofh  ultimo  is  not  satisfac- 
tory. He  says  that  the  ditth,  iticludlrig  the 
pathway,  is  shewn  by  the  police  report  t6 
have  been  opert  for  half  a  century  t6  the  u^ 
of  the  public.  But^rj/  the  report  is  not  evi- 
dence ;  secondly,  it  does  not  mention  the 
public  ;  and,  thirdly ,  it  speaks  Of  the  ditch 
having  been  there  50  years,  but  doeB  6ot 
state  that  the  pathway  had  been  there  50 
years.  He  further  says  that  the  accused,  by 
filling  up  the  ditch,  excluded  the  utility  of 
the  ditch  from  the  public  and  the  prosecutor; 
but  it  has  not  been  proved  that  the  diteh 
or  pathway  was  open  to  the  us^of  the  pub- 
lic or  of  the  prosecutor. 
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I  therefore  think  the  Deputy  Magistrate's 
order  should  be  cancelled  altogether,  on  the 
ground  of  hi^  having  no  jurisdiction  to  order, 
under  Section  320,  a  wall,  once  built  before 
the  dispute  was  brought  to  the  notice  of  the 
Deputy  Magistrate,  to  be  pulled  down  (which 
is  the  effect  of  his  order),  and  that,  if  he  had 
such  jurisdiction,  then  his  order  should  be 
stayed,  until  it  was  legally  proved  that  the 
use  of  the  ditch  and  pathway  was  open  to 
the  public  or  to  the  prosecutor. 

Judgment  of  the  High  Court, — We  con- 
cur with  the  Sessions  Judge,  and,  holding 
the  order  of  the  Deputy  Magistrate  to  be 
altogether  illegal,  we  do  hereby  set  it  aside 
altogether. 


The  24th  March  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Discharge  b;  Mafifistrate— Commitment  by 

Judge. 

Miscellaneous  Case. 

Shoodun  Mundle,  Appellant, 

A  discharge  by  the  Magistrate  under  Section  350  of 
the  Code  of  Crinninal  Procedure  is  not  final  like  an  ac- 
quittal under  Section  355,  and  the  Sessions  Judge  under 
Section  435  may  order  the  accused  to  be  put  upon  his 
trial  notwithstanding  his  discharge  by  the  Magistrate. 

It  seems  to  us  that  the  Sessions  Judge, 
proceeding  under  Section  435  of  the  Crimi- 
nal Procedure  Code,  can  still  have  these 
persons  put  upon  their  trial  for  dacoity. 
The  discharge  of  the  accused  persons  by  the 
Deputy  Magistrate  is  expressly  under  Sec- 
tion 250,  and,  so  far  as  we  can  find,  no  re- 
gular charge  was  ever  drawn  up,  and  the 
acquittal  is  consequently  not  final,  or  such 
as  it  would  have  been,  had  it  been  un- 
der Section  255.  The  Sessions  Judge 
must  use  his  own  discretion  as  to  the  further 
steps  to  be  taken.  We  may  remark  here 
that '  the  Deputy  Magistrate  acted,  as  it 
appears  to^^us,  not  without  reason  in  the 
course  he  adopted. 


The  26lh  March  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr,  Judgt. 

Murder — Intozicatioa, 

Queen  versus  Akulputtee  Gossain. 

Committed  by  the  Joint  Magistrate,  aU 
tried  by  the  Sessions  Judge  of  Gya^  n 
a  charge  of  murder. 

Intoxication  is  no  excuse  for  a  man  throttling  to  dealh 
another  and  a  weaker  man  who  was  intoxicated  abo. 
The  Assessors  having  brought  the  c&e  within  Exceptin 
4  of  Section  300  of  the  Penal  Code  without  anv  good 
evidence  or  substantial  grounds,  the  Session^  Juiqre  w 
held  to  have  correctly  overruled  their  verdict,  and  fomi 
the  prisoner  guilty  of  murder. 

The  Sessions  Judge  appears  to  me  to 
have  correctly  over  ruled  the  verdict  of  the 
Assessors,  and  to  have  rightly  found  the 
prisoner  guilty  of  murder. 

The  Assessors  do  not  appear  to  me  to 
base  their  opinion  that  the  case  comes  within 
Exception  4  of  Section  300  of  the  Penal 
Code  on  any  good  evidence  or  subsantial 
grounds. 

The  prisoner,  it  is  proved,  had  an  intrigae 
with  the  wife  of  the  man  whom  he  killed. 
He  was  the  more  powerful  man  of  the  two^ 
and  his  intoxication  could  be  no  exctise  for 
his  literally  throttUng  a  man  to  death,  that 
man  being  intoxicated  also. 

I  see  no  grounds  for  altering  the  convic- 
tion, which  is  legal ;  and,  this  being  so,  there 
can  be  no  question  of  mitigating  the  punish- 
ment. 

Appeal  rejected. 


The  27th  March  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  L  S. 
Jackson,  Judges, 

Obstruction  of  Drain. 

Miscellaneous  Case. 

In  re  Troylukhonath  Bose. 

The  obstruction  of  a  drain  into  which  the  sewage  of 
complainant's  premises  fell  does  not  fall  other  imder 
Section  30S  or  320  of  the  Code  of  Criminal  Prooedaiti 
but  is  matter  for  a  civil  suit  and  injunction. 

This  case,  which  has  already  been  seveial 
times  before  the  Court,  has  to-day  beea 
considered  again  for  the  purpose  of  a  deci- 
sion, whether  the  order  at  £l^  made  by  the 
Joint  Magistrate,  under  Section  308  ^^>^ 
Code  of  Criminaf  Procedure,  should  notob 
set  aside. 
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Mr.  Twidale,  in  support  of  the  order, 
admitting  that  he  cannot  support  it  as  made, 
contends  that  it  is  a  good  order  under  the 
320th  Section  of  the  Code. 

It  may  be  that,  if  the  last-named  Section 
was  really  applicable  to  the  case,  we  might 
be  justified  in  affirming  the  order,  though 
purporting  to  be  made  under  a  very  different 
provision  of  the  law,  though  we  do  not  by 
any  means  lay  it  down  that  we  could  do  so, 
as  the  form  of  the  enquiry  and  the  matter  to 
be  decided  are  very  different  under  the  two 
Sections.  • 

But  we  are  of  opinion  that  Section  320 
IS  even  less  applicable  to  the  case  than 
Section  308,  and  that  an  obstruction  of  the 
drain,  into  which  the  sewage  of  complainant's 
premises  fell,  does  not  come  within  the 
terms  of  the  Section  relating  to  disputes 
concerning  the  use  of  land  or  water. 

We  are,  therefore,  obliged  to  reverse  the 
order  of  the  Joint  Magistrate.  The  parties 
must  be  referred  to  a  civil  suit  and  in- 
junction. 


The  4th  April  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges. 

Evidence  (of  accomplices  and  accessaries  after 
the  fact)— Corroboration— View  by  Assessors. 

Criminal  referred  Jurisdiction. 

Queen  versus  Chutterdharee  Sing  and  others. 

Committed  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  Bhaugulpore^  on  a 
charge  of  murder. 

Case  of  murder  where  those  prisoners  whose  convic- 
tion depended  on  the  uncorroDorated  evidence  of  ac- 
complices, and  an  accessary  after  the  fact^  were  acquit- 
ted. 

In  cases  of  view  by  Assessors  of  the  scene  of  the  al- 
leged offence^  it  was  held  that  the  Judge  could  not  de- 
legate his  own  function  of  examining  witnesses  on  the 
spot  to  the  Assessors,  who  cannot,  under  Section  34S  of 
the  Code  of  Criminal  Procedure,  speak  to  or  communi- 
cate with  any  other  person  than  the  officer  appointed  to 
conduct  them  to  the  place. 

Norman^  J, — The  case  rests  mainly  on  the 
evidence  of«cscomplices.  It  is  no  doubt 
tme  that,  as  mere  matter  of  law,  it  is  compe- 
lent  for  a  Jury  to  conviction  the  uncorrobo- 
rated testimony  of  an  accomplice  even  in 


capital  eases.  {See  Best  on  Evidence,  page 
182;  Chitty's  Criminal  Law,  page  605.)  Bat 
the  danger  of  relying  on  such  evidence  is  so 
great  that  in  England  Judges  always  advise 
juries  not  to  convict,  or  tell  them  they  ought 
not  to  convict,  unless  the  story  of  the  ac- 
complice be  corroborated. 

In  Gilbert  on  Evidence,  cited  in  Archbold's 
Criminal  Pleading,  page  226,  accessaries  are 
placed  in  the  same  category  as  accomplices. 
But  it  is  evident  that  they  stand  on  a  very 
different  footing.  Their  guilt  may  be  infinite- 
ly less,  and  they  have  not  the  same  interest 
in  making  a  charge  against  others  to  save 
themselves.  It  is  not  every  participation  in 
a  crime  which  will  make  a  party  an  accom- 
plice in  it  so  as  to  require  his  testimony  to 
be  confirmed.  (Best  on  Evidence,  page  223, 
citing  Rex  versus  Hargraves,  V.  Edition, 
p.  170,  Rex  versus  Jarvis,  II.  M.  and  Q.  40.) 
It  is  not,  however,  necessary  to  say  whether 
we  should  have  treated  the  evidence  of  Edoo, 
who  appears  to  be  at  most  an  acconiplice 
after  the  fact,  in  all  respects  as  that  of 
an  ordinary  witness,  aiKi  not  on  the  same 
footing  as  that  of  an  accomplice  if  the  charge 
had  been  made  recently  after  the  event. 
But  his  silence  for  upwards  of  four  years 
prevents  us  from  feeling  perfectly  safe  on 
accepting  his  testimony  unconditionally.  In 
consequence  of  the  late  period  at  which  the 
charge  is  brought  forward,  if  any  member  of 
the  gang  not  concerned  in  this  particular 
offence,  or  indeed  if  any  other  innocent  per- 
son were  either  maliciously  or  mistakenly 
included  amongst  the  parties  alleged  to  have 
been  present  and  engaged  in  the  crime,  it 
would,  in  the  nature  of  things,  be  now  almost 
impossible  for  such  person  to  adduce 
evidence  to  rebut  the  charge. 

We  think,  therefore,  that  we  ought  not  to 
convict  any  of  the  prisoners  except  upon  evi- 
dence of  ihte  strongest  and  most  absolutely 
reliable  character;  and  therefore  on  that 
ground,  remembering  too  that  the  lives  of 
the  prisoners  are  at  stake,  and  that  any 
error  on  our  part  would  be  irremediable, 
we  think  it  safer  in  this  particular  case 
not  to  convict  on  the  evidence  of  the  ac- 
complices and  the  accessary,  unless  in 
those  instances  in  w^hich  their  evidence 
is  corroborated.  Such  corroboration  exists 
in  the  case  of  Chutterdharee  Singh  and 
Gopaul  Singh,  The  prisoner  Bhanee  made 
a  confession  before  the  Magistrate.  We 
are  satisfied  with  the  evidence,  and  agree 
with  the  Judge  and  Assessors  that  these 
prisoners  are  guilty.  We  think  that  the 
sentence  of  death  is  a  proper  one  as  regard^ 
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the  two  first  prisoners,  and  that  of  transpor- 
tation for  life  as  regards  the  prisoner  Bhanee. 
The  other  prisoners  will  be  .acquitted. 

We  think  it  right  to  notice  a  serious  irre- 
gularity in  the  trial.  The  Assessors  desired 
to  view  the  scene  of  the  alleged  offence. 
The  Judge  ordered  that  certain  of  the  wit- 
nesses should  attend  with  the  Assessors,  and 
he  says  that  he  impressed  upon  the  Assessors 
the  necessity  of  orally  examining  the  wit- 
nesses, if  they  desired  to  do  so,  in  the  presence 
of  the  accused,  who  would  be  present  in  the 
vicinity  of  the  temple. 

It  is  clear  that  no  such  proceeding  is  war- 
ranted by  Section  348.  In  case  of  a  view  it 
is  the  duty  of  the  officer  conducting  the 
Jury  or  Assessors  to  the  spot,  not  to  sufftr 
any  other  persons  to  speak  to.  or  hold  any 
communication  with  any  of  the  Jury  or  As- 
sessors, who,  when  the  view  is  finished,  are 
to  be  immediately  conducted  back  to  the 
Court. 

In  the  present  case  the  Judge  appears  to 
have  committed  the  grave  error  of  supposing 
that  he  could  delegate  his  oVn  high  function 
to  the  Assessors. 

Campbell^  J. — In  this  case  I  entirely 
concur  with  my  learned  colleague  in  the 
view  which  he  has  taken.  I  would  only 
except  the  quotations  of  English  authorities 
in  regard  to  the  evidence  treated  as  matter 
of  law,  the  law  of  England  having  in  my 
opinion  no  authority  whatever  in  the  branch 
of  this  Court  in  which  we  are  sitting.  But, 
dealing  with  the  evidence  as  matter  of  fact, 
I  am  sure  that  nothing  can  be  more  appli- 
cable to  the  case  than  the  remarks  on  the 
evidence  of  accomplices  contained  in  the 
charges  to  juries  by  Judges  whom  we  all  so 
eminently  respect  as  Lord  Abinger  and 
Baron  Alderson,  and  which  are  usually 
quoted  on  the  subject.  It  was  pointed  out 
in  very  clear  language  that  not^only  is  the 
evidence  of  accomplices  without  confirma- 
tion most  unsafe,  but  also,  even  when  the  ge- 
neral credibility  of  the  story  is  confirmed  by 
overwhelming  evidence,  it  is  very  unsafe  to 
convict  without  some  corroborative  evidence 
connecting  the  particular  person  accused 
with  the  transaction ;  because  the  general 
story  may  be  perfectly  true — the  accomplice 
may  really  have  taken  part  in  the  crime  as 
he  describes — his  times,  places,  and  cirdum- 
stances  may  be  exact ;  and  yet  he  may  at  his 
pleasure  put  in  one  man  as  an  actor  instead 
of  another.  Theses  cautions  are  especially 
applicable  to  this  country.  I  have  seen  a 
great  deal  6f  the  working  of  Detective  De- 
partments, and  I  well  know  that,  while  well 


worked  they  have  led  to  great  results,  tlscy 
are  also  very  liable  to  abuse.  An  accepieil 
approver  regularly  employed  by  the  Depaiv 
ment — a  villain  of  the  deepest  dye  accwd- 
ing  to  his  own  showing — seems  to  the  people 
to  have  life  and  death  in  his  hands  :  tboR 
whom  he  denounces  are  carried  before  \ 
dreaded  inquisitional  tribunal;  those  whon 
he  spares  are  spared.  It  is  necessary,  tbes, 
to  watch  the  evidence  of  such  men  with  vcit 

m 

great  care ;  ainl  I  am  glad  to  see  that  these 
Bhaugulpore  cases  are  not  usually  sent 
up  without  strong  corroboative  evidence. 
There  may  be  cases  in  which  the  evidence 
of  different  accomplices  is  given  under  such 
circumstances  and  with  such  real  security 
against  any  possible  intercommunication,  that 
they  do,  to  the  most  careful  mind,  in  a  great 
degree,  corroborate  one  another.  But  la 
this  case  that  is  hardly  so.  The  accomplices 
might  have  conspired  together,  and  £doo 
seems,  according  to  his  statement,  to  have 
been  so  much  (under  the  law  existing  at  the 
time  before  the  operation  of  the  Penal  Code) 
an  accomplice  after  the  fact,  and  to  have  so 
long  concealed  a  horrible  murder,  that  »e 
cannot  safely  treat  him  as  a  witness  altoge- 
ther reliable  in  regard  to  the  actual  presence 
of  each  of  the  persons  denounced  by  the 
approvers.  I  therefore  ag^ee  in  thinking 
that  the  prisoners  against  whom  no  other 
evidence  than  that  of  Phool  Chund,  Budhoo, 
and  Edoo,  is  to  be  found,  should  be  acquitted 
and  released. 

As  respects  Gopaul  and  Chutterdharee, 
there  is  strdng  corroborative  evidence,  if  it  is 
to  be  believed.  The  evidence  formerly  given 
by  those  witnesses  who  were  examined  as 
witnesses  on  the  former  trial  is  not  incon- 
sistent with  their  present  evidence,  thoogh 
they  were  then  silent  on  the  facts  no» 
Stated  as  affecting  the  present  prisDncrs. 
With  respect,  in  particular,  to  the  most  im- 
portant witness,  Jowahir  Tehsildar,  it  is 
clear  that  his  former  evidence  ^^'as  confined 
to  the  very  narrowest  points  affecting  other 
parties  then  accused,  and  that  he  gave  no 
general  narrative  which  might  have  brought 
out  the  visit  of  Gopaul  and  Chuiterdharee  to 
the  Priest.  The  defence  of  these  prisoners, 
then,  can  only  be  founded  on  the  supposition 
not  only  that  the  approvers  have  got  up  * 
case,  but  that  apparently  independent  wit- 
nesses, with  nothing  to  gain  by  such  a  course, 
have  joined  the  officers  of  the  Detective  De- 
partment in  a  vile  conspira^  to  hang  t«o 
innocent  men.  There  is  no  ground  for  sikIj*  ■ 
belief  that  I  can  see.  I  concur  in  the  sen- 
tenco  of  death  on  Chutterdharee  aiid  Gopaol. 
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Benee's  own  confession  is  corroborative  evi- 
dence against  him.  The  Judge  has  already 
sentenced  him  to  transportation  for  life,  and 
we  can  hardly  do  otherwise  than  confirm 
that  sentence. 

The  remaining  prisoners  are  released. 


The  15th  February  1866. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt,,  Chief 
Justice,  and  -the  Hon'ble  C.  B.  Trevor, 
W.  S.  Setqp-Karr,  L.  S.  Jackson,  and 
A.  G.  Macpherson,  Judges, 

Reyiew  of  Jodgment  (in  Criminal  cases). 

Queen  versus  Godai  Raout. 

Petition  praying  for  a  review  of  judgment, 

Mr,  J,  Cochrane  for  Petitioner. 

The  Hi^h  Court  cannot  entertain  an  application  to 
review  a  judgment  passed  by  it  on  appeal  in  a  criminal 
case. 

Setnhle.  No  subordinate  Criminal  Court  has  the  power 
to  review  its  own  judgement. 

This  case  was  referred  to  a  Full  Bench  by 
Justices  Seton-Karr  and  Macpherson 
with  the  following  order : — 

Referring  Order, — The  prisoner  in  this 
case  was  tried  by  a  Jury,  convicted,  and  sen- 
tenced. He  appealed  to  this  Court,  was 
heard  by  his  Counsel,  and  on  the  i6th 
ultimo  we  dismissed  this  appeal,  confirming 
the  conviction  and  sentence. 

Mr.  Cochrane,  for  the  prisoner,  now  applies 
to  us  to  review  the  judgment  which  we 
passed  on  the  ground  that  it  is  wrong  in 
law. 

Without  entering  at  all  into  the  merits  of 
that  judgment,  it  appears  to  us  that  the 
application  ought  to  be  rejected  on  the  sim- 
ple ground  that  this  Court,  having  given 
judgipent  in  a  criminal  case  regularly 
brought  before  it  on  appeal,  has  no 
pover  to  review  its  judgment.  Section 
38  of  the  Charter  provides  that  the 
proceedings  in  criminal  cases  shall  be  regu- 
lated by  the  Code  of  Criminal  Procedure, 
•*  being  Act  XXV.  of  186 1,  or  by  such  further 
"  or  other  enactments  in  relation  to  Criminal 
*•  Procedure  as  are  now  in  force  "  or  as  may  be 
made  by  the  Governor-General  ip  Council 
in  relation  to  such  proceedings.  Now,  Act 
XXV.  of  1861  gives  no  power  to  review  a 
jodgment  p^^sed  on  appeal  in  a  criminal  case, 
nor  does  any  bther  enactment  now  in  force, 
^^so  far  as  we  are  aware,  gi^e  any  such  power. 
A  review  o(  judgment  in  civil  cases  is  give^n 


by  the  express  provisions  of  the  Civil  Proce- 
dure Code  ;  but,  in  the  absence  of  any  such 
provisions  as  regards  criminal  cases,  in  our 
opinion,  there  is  no  review. 

We  find,  however,  that,'  in  the  case  of  the 
Queen  vs,  Pursoram  Doss  (reported  3 
Weekly  Reporter,  page  45,  Criminal  Rulings), 
a  review  was  admitted,  apparently  without 
question  or  argument,  by  Kemp  and  Glover, 
Judges.  As  our  opinion  conflicts  with  that 
which  those  learned  Judges  must  have  en- 
tertained, and  as  the  point  is  one  of  import- 
ance, we  refer  the  question  for  the  deci- 
sion of  a  Full  Bench.  The  only  question 
referred  is  the  general  one  whether  the 
Court  has  any  power  to  entertain  an  applica- 
tion to  review  its  judgment  passed  in  a  cri- 
minal case  before  it  on  appeal. 

Judgment  of  Full  Bench, — The  Court 
is  clearly  of  opinion  that  a  review  of  judg- 
ment will  not  lie  from  a  sentence  or  jodg- 
ment pronounced  by  the  High  Court,  or  by  a 
Division  Bench  of  the  High  Court  in  a 
criminal  case  upon  appeal.  By  Section  38 
of.  the  Charter  of  the  High  Court  it  is 
ordained  "that  the  prRceedings  in  all  cri- 
"  minal  cases  which  shall  be  brought  before 
"  the  said  High  Court  of  Judicature  in  Ben- 
"  gal,  in  the  exercise  of  its  ordinary  original 
"  criminal  jurisdiction,  and  also  in  all  other 
**  criminal  cases  over  which  the  said  Su- 
"  preme  Court  now  has  jurisdiction,  shall 
"  be  regulated  by  the  procedure  and  prac- 
"  tice  now  in  use  in  the  said  Supreme  Court, 
"  and  that  the  proceedings  in  all  other 
''  criminal  cases  shall  be  regulated  by  the 
"  Code  of  Criminal  Procedure  prescribed  by 
"  an  Act  passed  by  the  Governor-General 
"  in  Council,  and  being  Act  No.  XXV.  of 
**  1861,  or  by  such  further  or  other  enact- 
"  ments  of  the  Governor-General  in  relation 
"  to  Criminal  Procedure  as  arc  now  in  force." 

Regulatiyn  IX.  of  1793,  Section  73,  has  been 
relied  upon  in  support  of  the  argument  in 
favor  of  a  review  of  judgment.  By  that 
Section  it  was  enacted  that  the  Nizamut 
Adawlut  should  exercise  all  the  powers 
which  were  vested  in  it  whilst  it  was  sta- 
tioned at  Moorshedabad,  and  superintended 
by  the  late  Naib  Nazim  Nawab  Mahomed 
Reza  Khan. 

It  appears  to  the  Court  that  the  proceed- 
ings in  criminal  cases  in  the  High  Court 
are  not  regulated  by  the  provisions  of  Sec- 
tion 73,  Regulation  IX.  of  1793,  even  if  that 
Section  has  not  been  virtually  repealed  by 
the  Code  of  Criminal  Procedure.  When  the 
Letters  Patent  declared  that  th^  proceedings 
in  all  criminal  cases  shall  be  regulated  by 
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Act  XXV.  of  1 86 1,  it  clearly  could  not  have 
been  intended  to  vest  the  High  Court  with 
the  powers  of  the  >Jizamut  Adawlut  whilst 
it  was  stationed  at  Moorshedabad,  and  su- 
perintended by  the  Nawab  Nazim.  It  is 
not  shewn,  and  it  is  not  likely,  that  the 
Nawab  Nazim  ever  granted  reviews  of 
judgment.  This  is  an  answer  to  that  por- 
tion of  the  argument  of  the  learned  Counsel 
which  depends  upon  Section  73,  Regulation 
IX.  of  1793. 

The  next  argument  to  be  considered  is 
that  which  depends  upon  Regulation  XIV. 
of  1 8 10.  In  the  course  of  his  able  argument, 
the  learned  Counsel,  Mr.  Cochrane,  referred 
to  Sections  3  and  4  of  that  Regulation.  But 
it  appears  to  us  that  those  Sections  had  a 
very  different  object  from  that  of  conferring 
a  mere  power  to  review  a  judgment  upon 
the  ground  •  of  error  as  regards  either  the 
facts  on  the  law.  As  we  understand  Re- 
gulation XIV.  of  1 8 10,  it  merely  allowed 
the  Court  to  grant  a  remission  or  mitigation 
of  punishment  whenever  they  should  be  of 
opinion  that  a  prisoner  according  to  the  futwa 
of  the  Mahomedan  La%  Officers,  or  according 
to  the  Regulat.ions,  was  declared  liable  to  a  more 
severe  punishment  than  the  case  warranted. 
Section  3  says  :  "  In  all  criminal  trials  before 
"  the  Court  of  Nizamut  Adawlut  (except 
"  for  crimes  against  the  State,  in  which  cases 
"  the  proceedings  held  upon  the  trial  are  re- 
*'  quired  by  Section  5,  Regulation  IV.  of 
"  1 799,  and  Section  5 ,  Regulation  XX.  of  1 803 , 
*'  to  be  submitted,  with  the  sentence  of  the 
*'  Court,  for  the  orders  of  Government),  if  the 
"  futwa  of  the  Law  Officers  of  the  Nizamut 
"  Adawlut,  or  the  sentence  of  an  assembly 
"  of  hill  chiefs  in  Zillah  Boglepore  (held  under 
"the  provisions  of  Regulation  I.  of  1796), 
"  shall  declare  a  prisoner  or  prisoners  liable 
"  to  a  more  severe  punishment  than,  on  due 
"  consideration  of  the  evidence ^and  all  the 
"  circumstances  of  the  case,  may  appear  to 
"  the  Court  of  Nizamut  Adawlut  to  be  just ; 
"  or  if  a  prisoner  or  prisoners  (not  charged 
"  with  a  crime  against  the  State)  shall  in 
"  any  case  before  the  Court  of  Nizamut 
*'  Adawlut,  under  the  provisions  of  the  Laws 
"  and  Regulations  in  force,  be  liable  to  a 
"  more  severe  punishment  than  may  appear 
'*  to  the  Court  equitable,  though  not  spe- 
'*  cificallv  declared  by  the  futwa  of  the 
*'  Law  Officers,  or  sentence  of  the  hill 
**  chiefs  in  Zillah  Boglepore,  it  shall  be 
'*  competent  to  two  or  more  Judges  of  the 
**  Court  of  Nizamut  Adawlut  to  grant  such 
*'  remission  or  mitigation  of  punishment  as 
"  jnay  appear  just  and  proper,  according  to 


"the  evidence  and  circumstances  of  ti« 
"case,  and  to  pass  sentence  accordinghr: 
"provided  that  in  all  such  cases  the  Coor 
"of  Nizamut  Adawlut  shall  record  ibe 
"grounds  upon  which  a  remission  or  mifr 
"gation  of  punishment  may  be  adjudged 
"under  the  discretion  hereby  vested  in  thM 
"  Court,  and  shall  communicate  the  saxae 
"  to  the  Court  of  Circuit  (or  Magistrate  d 
"Zillah  Boglepore)  before  whom  the  trial 
"may  have  been  held,  with  directions  id 
"cause  the  same  to  be  made  known  is 
"open  Court  to  the  prisoner  or  prisoners 
"concerned." 

That  Regulation  did  not  give  the  Lower 
Courts  the  power  of  reviewing  their  own 
judgments  on  the  grounds  therein  mentioned. 
The  power  was  conferred  upon  the  Nizamm 
Adawlut  alone.  But  if  this  Court  has  power 
to  review  a  judgment  under  the  Code  d 
Criminal  Procedure,  the  Lower  Courts  must 
have  that  power  also.  Section  4  of  the 
Regulation  did  not  carry  the  case  fanher 
than  Section  3.  It  declares  that  the  powtrs 
vested  in  the  Nizamut  Adawlut  by  the  pre- 
ceding Section  shall  be  considered  applicable 
to  all  cases  in  which  that  Court  (meaning 
the  Nizamut  Adawlut)  may  revise  a  sentence 
passed  by  a  Court  of  Circuit,  or  Zillah,  or 
City  Magistrate,  or  Assistant  to  a  Magis- 
trate, in  pursuance  of  Section  24,  Regu- 
lation IX,  of  1807 ;  or  under  any  other  provi- 
sion in  the  Regulations.  It  is  also  declared 
applicable  to  any  cases  in  which  the  Conit 
of  Nizamut  Adawlut  may  see  reason  to 
revise  a  sentence  passed  by  that  Court,  and 
to  remit  any  part  of  the  punishment  ad- 
judged. But  this  cTiscretion  shall  noc  be 
exercised  without  strong  and  sufficient 
grounds,  to  be  recorded  at  large  upon  the 
proceedings  of  the  Court. 

Now,  the  words  "  by  that  Court "  have 
been  very  properly  argued  to  mean  the 
Nizamut  Adawlut  itself.  But  then  the  only 
powder  of  that  Court  is  that  given  by  the  3rd 
Section,  viz.,  the  power  to  grant  a  remission 
or  mitigation  of  a  sentence  where  the  fuiwa 
of  the  Law  Officers,  or  the  general  Laws  and 
Regulations  in  force,  declared  a  prisoner 
liable  to  a  more  severe  punishment  than  upon 
a  due  consideration  of  the  evidence  and  all 
the  circumstances  of  the  case  might  aq)pcar 
to  the  Court  equitable  or  just.  These  Sec- 
tions have  been  altogether  repealed  by  the 
Repealing  Act  XVII.  of  1862,  and  therefore 
no  longer  exist.  But  it  has  bj^n  argued  br 
the  learned  Counsel  that  there  has  been  one 
uninterrupted  series  of  authorities  for  "^ 
years  to  shew  that  the  Nizamut   Adawlut 
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exercised   the  power  of    review  under  the 
g^eneral  powers  of  the  Court. 

No  doubt,  when  this  Regulation  existed, 
tlie  Court  had  the  power  to  revise  sentences 
for  the  purpose  of  mitigating  them.  But  a 
practice  even  for  52  years  under  a  particular 
law  does  not  show  that  a  right  existed  inde- 
pendently of  that  law,  or  continues  to  exist 
after  it  has  been  repealed.  The  Sections 
above  referred  to  did  not  confer  a  power  upon 
the  Criminal  Courts  of  reviewing  their  own 
judg^ment  upon  the  ground  of  their  having 
come  to  an  erroneous  conclusion  upon  the 
evidence  given  Before  the  Lower  Court,  or  of 
their  having  committed  a  mistake  on  a  point 
of  law. 

The  Code  of  Criminal  Procedure  does  not 
contain  any  Section  expressly  authorizing 
a  review  of  judgment  in  a  criminal  case 
after  the  judgment  has  been  recorded.  The 
Code  of  Crintinal  Procedure  was  passed 
after  the  Code  of  Civil  Procedure.  The 
latter  contains  a  Section  expressly  authoriz- 
ing a  review  of  judgment,  but  the  former 
contains  no  corresponding  Section.  From 
this  it  may  reasonably  be  inferred  that  the 
Legislature  did  not  intend  to  confer  in  crimi- 
nal cases  a  power  similar  to  that  which 
they  had  given  in  civil  cases. 

There  were  certainly  one  or  two  cases 
cited  in  which  the  Nizamut  Adavvlut  did 
grant  a  review,  not  simply  untler  ihe  Regu- 
lation of  1810,  but  generally  upon  the  merits 
of  the  case.  The  cases,  however,  were  not 
so  numerous  as  to  shew  that  there  was  a 
uniform  uninterrupted  practice  of  granting 
reviews  upon  the  general  merits  of  the  case. 
There  are  only  three  or  four  cases  to  which 
our  attention  has  been  called. 
!  One  of  the  Circular  Orders  of  the  Niza- 

mut Adawlut  was  referred  to  by  the  learned 
Counsel.  The  one  of  9th  May  i86i  has  also 
been  brought  to  our  notice.  The  learned 
Counsel  contends  that  the  ruling  in  that 
•  Circular  Order  is  not  correct,  inasmuch  as  it 
was  opposed  to  the  principles  of  Regulation 
XIV.  of  1810.  The  Circular  Orders  are 
certainly  not  authorities  binding  on  the 
Court  ;  but  they  are  useful  for  ihe  purpose 
of  showing  what  was  the  opinion  of  the 
Court  as  to  whether  there  had  been  an  unin- 
terrupted practice  or  series  of  authorities  on 
a  particular  subject.  In  the  Circular  Order 
of  9th  May  1 86 1,  the  Sudder  Court  (Messrs. 
Raikes,  Trevor,  Loch,  and  Steer)  declared 
that  the  pow^i;  jested  in  the  Court  by  Sec- 
tion 4,  Regulation  XIV.  of  18 10,  was  *'  a 
•i'^ower  of  revision,  wiA  a  view  of  a 
**  remission  of  part  of  the  punishment,  and 
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"  did  not  extend  to  the  granting  a  review  of 
"  judgment  or  re-hearing  a  whole  case,  which 
**  might  eventually  end  in  a  sentence  oppos- 
'*  ed  to'lhat  originally  passed."  The  Circu- 
lar Order  goes  on  to  say  that  "  it  is  ques- 
"  tionable  whether  the  power  exists  under 
"  Regulation  law,  and  should  a  case  come  to 
"  the  notice  of  the  Court  in  which  the  sen- 
"  tence  originally  passed  appears  erroneous, 
**  and  the  prisoner  entitled  to  acquittal,  the 
"  proper  course,  it  seems  to  the  Court,  would 
"  be  to  report  the  case  to  Government,  in 
"  order  that  a  pardon  might  be  granted  to 
"  the  prisoner.". 

It  appears,  therefore,  that,  as  late  as  May 
1 86 1,  there  was  a  Circular  Order  of  the  Sud- 
der Court  stating  that  the  power  vested  in 
the  Court  by  virtue  of  Regulation  XIV.  of 
18*10  did  not  allow  a  review  of  judgment 
generally  upon  the  merits,  but  merely  for  the 
purpose  of  remitting  a  portion  of  the  punish- 
ment when  it  was  consiclered  too  severe. 
Surely  that  is  riot  (as  it  was  contended  in 
the  averment)  contrary  to  Regulation  XIV. 
of  1 8 10.  It  is  clearl)j4n  accordance  with 
the  words  of  Sections  3  and  4  of  that  Regu- 
lation. 

But  a  further  question  remains  to  be  con-r 
sidered,  viz,,  whether,  even  supposing  the 
Sudder  Court  did,  before  the  passing  of  Act 
XXV.  of  1 86 1,  allow  a  review,  was  the  same 
power  of  ^ra^^^i"©  reviews  in  criminal  cases 
continued  to  the  High  Court  by  the  Charter 
of  which  Section  38  (which  has  already 
been  read)  directs  that  its  proceedings  in 
criminal  cases  shall  be  regulated  by  Act 
XXV.  of  i86f. 

Whether  those  cases  were  correct  or  not, 
is  not  material.  Even  supposing  that  they 
were  correct,  and  that  the  Sudder  Court  had 
the  power  to  grant  reviews  for  the  purpose 
of  re-consid^ing  their  judgments  pronounced 
in  appeal,  it  appears  to  us  that  that  power  no 
longer  exists,  for  the  High  Court  was  requir- 
ed by  Section  38  of  its  Charter  to  regulate 
its  proceedings  in  criminal  cases  by  Act 
XXV.  of  1861. 

Now,  the  next  question  is,  does  Act  XXV. 
of  1861  contain  any  express  or  implied  power 
to  this  Court  to  review  its  judgment  in 
criminal  cases?  We  have  already  pointed 
out  that,  notwithstanding  there  is  an  express 
Clause  in  the  Code  of  Civil  Procedure  pro- 
viding for  cases  in  which  reviews  of  judg- 
ment may  be  allowed,  the  Code  of  Criminal 
Procedure  is  wholly  silent  upon  the  point, 
and  therefore,  if  the  power  is  g4ven  by  the 
Act,  it  is  simply  by  inference  from  certain 
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Sections,  ahd  those  are  the  Sections  to  which 
thfe  learned  Counsel  has  alluded. 

Fini,  he  has  referred  to  Section  404. 
That  Section  contains  the  following  enact- 
ment : —  , 

"The  Sudder  Court  may,  on  the  report 
"of  a  Court  of  Session  or  of  a  Magistrate, 
"or  whenever  it  thinks  fit,  call  for  the  re- 
"  cord  of  any  criminal  trial,  or  the  record  of 
"  any  judicial  proceeding  of  a  Criminal  Court, 
"other  than  a  criminal  trial,  in  any  Court 
"  within  its  jurisdiction  in  which  it  shall 
"appear  to  it  ihat  there  has  been  error  in 
"the  decision  on  a  point  of  law,  or  that  a 
"point  of  law  should  be  considered  by  the 
'Sudder  Court,  and  may  determine  any 
"point  of  law  arising  out  of  the  case,  and 
"thefreupon  pass  such  order  as  to  the  Sud- 
"der  Court  shall  seem  right." 

That  is,  that  in  those  cases  where  an 
appeal  is  not  expressly  given  by  law,  the 
Sudder  Court  may,  of  its  own  authority,  of 
on  the  report  of  a  Court  of  Session  or  of  a 
Magistrate,  call  for  the  record  of  any  crimi- 
nal case  for  the  purpose  of  setting  the  Judge 
right  upon  any  point  of  law.  But  that  does 
not  apply  to  setting  a  judgment  right  upon 
questions  of  fact ;  whereas,  if  the  learned 
Counsel  is  right  in  his  contention,  the  Court 
has  the  power  of  altering,  upon  review,  not 
only  la  judgment  of  a  subordinate  Court, 
but  also  its  own  judgments  upon  a  matter 
of  fd;ct  as  well  as  upon  a  matter  of  law. 

Section  405  was  also  referred  to.  It  says : 
"It  shall  be  lawful  for  the  Sudder  Court 
'•  to  call  for  and  examine  the  record  of  any 
"  case  tried  by  any  Court  of  Session  for  the 
"  purpose  of  satisfying  tts(elf  as  to  the  legal- 
"fty  or  propriety  of  any  sentence  or  order 
"passed,  and  as  to  the  regularity  of  the 
"proceedings  of  such  Court.  If  it  appear 
"10  the  Sudder  Court  that  tthe  sentence 
"passed  is  too  severe,  the  Sudder  Court 
"may  pass  any  mitigated  sentence  warrant- 
'"  ed  by  law.  If  the  Sudder  Court  shall  be 
"of  opinion  that  the  sentence  or  order  is 
"contrary  to  law.  the  Sudder  Court  shall 
"reverse  the  sentence  or  order,  and  pass 
"  such  judgment,  sentence,  or  order  as  to  the 
"  Court  shall  seem  right,  or,  if  it  deem  neces- 
"saTy,  may  order  a  new  trial." 

The  Court  has  t^^'0  jurisdictions :  one  as 
a  Cotrrt  of  Revision  to  set  right  matters  of 
law,  even  though  there  may  be  no  appeal ; 
and,  secondly f  as  a  Court  of  Appeal  when  an 
appeal  Is  properly  preferred  before  it. 

Section* 405  applies  to  the  Court  as  a 
Court  of  Revision. 


There  is  another  Section  (439)  whkh  Ml 
with  cases  whether  brought  before  Uie  Cm 
as  a  Court  of  Revision,  ot  brought  befoKit 
Court  as  a  Court  of  Appeal.  That  Secda 
enacts  : — 

"  No  trial  held  in  any  Criminal  Court  M 
"  be  set  aside,  and  no  judgment  passed  by  v 
"  Criminal  Court  shall  be  reversed,  cite 
"  on  appeal  or  otherwise,  for  any  irreguitiili 
"  in  the  proceedings  of  the  trial,  unless  swi 
"  irregularity  have  occasioned  a  faikkre  d 
"  justice." 

It  is  contended  that  the-jpords  ^'or  otlier- 
wise"  shew  that  it  is  intended  that  the  Coot 
should  have  the  ptower  of  reviewing  its  tjm 
judgment.  But  the  Section  is  not  an  afiriM- 
tive  one  giving  jurisdiction,  but  a  ne^fBtivt 
one  directing  that  a  judgment  shall  not  be 
set  right  unless  the  grounds  are  socfa  ts 
shew  that  a  failure  of  justice  has  \ifX3k  ood- 
sioned. 

It  appears  to  us,  therefore,  that  none  of  the 
Sections  which  have  been  cited  tiiev  h*- 
pltedly  that  it  was  the  intention  cf  the  Le- 
gislature to  give  to  the  High  Courtafower 
of  reviewing  its  own  judgments  alter  tiiey 
have  been  duly  recorded.     We  do  not  netn 
to  say  that  if,  before  a  judgment  has  been 
recorded,  the  attention  of  the  Couit  be  caBed 
to  any  matter  shewing  that  there  is  an  error 
or  mistake  in  the  judgment  pTonouiice(3,  tis 
Court  has  not  the  power  of  correcting  such 
error  or  mistake.     Nor  do  we  mean  to  w 
that  the  Court  has  not  power  to  correct  ckfi- 
cal  errors   in   its  judgments  after  they  tat 
recorded.     But  we  are  speaking  of  cases 
where  the  judgment  has  been  recorded,  and 
the  Court  is  called  upon  to  ^^rant  a  fewf 
of  its  judgment  for  the  purpose  of  sftiewii^ 
that  it  ought  to  have  come  to  a  different  con- 
clusion either  upon  the  facts  or  upon  ihe  hiir. 
The  learned  Counsel  has  pointed  out  that 
the  consequences  would  be  monstrous  if  this 
power  of  review  were  not  given.     But  Ae 
same  argument  would  apply  to  trials  in  fte 
Courts  in  England.     Suppose  a  jury  riiouM 
find  a  party  guilty.     There  would  be  no  a^ 
peal  or  writ  of  error,  nor  could  the  prisoner 
tender  a  bill  of  excepticms.     The  -only  mode 
of  remedying  the  evil  would  be  by  zppahBf 
to  the  mercy  of  the  Crown.     So,  m  the  pfe- 
sent  case,  if  it  should  be  discovered  that  iIk 
Court  has  come  to  a  wrong  conclusion  ei4«r 
upon  a  matter  of  fact  or  upon  a  matter  of 
law,  the  case  may  be  brought  to  the  notice 
of  the  Executive  Governmep%  either  for  tte 
purpose  of  mitigating  the   sentence  or  rf 
pardoning  the  offender,  as  tbc  case  maylt» 
qttire.    There  would  be  no  end  to  -cases  rf 
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lUs  k)iH)»  if,  after  the  CqufI  has  duly  re- 
corded Its  judgment,  the  matter  is  to  be  re- 
opened on  the  ground  that  the  Court  has 
come  to  an  erroneous  conclusion. 

In  civil  cases,  if  an  erroneous  judgment 
could  no^  be  set  right  upon  review,  there 
would  be  no  one  to  appeal  to  for  relief  except 
th^  opposite  party.  But  in  criminal  cases 
the  Executive  Gover^n^ent  can  alyr^s  grant 
relief  wher^  an  error  has  bee^  committed. 

It  appears  to  us  th^t  it  was  the  intention 
of  the  legislature  that  the  Court  should 
not  exercise  the,power  of  reviewing  its  o\vn 
judgment  in  criminal  case^.  In  civ\l  cases, 
where  such  a  power  was  intendec^  to  be 
given,  it  was  conferred  by  express  \^ords  in 
the  Code  of  Civil  Procedure. 

We  understand  that,  since  the  High  Court 
has  been  in  existence,  there  has  been  one 
case  of  a  review  by  a  Divisipn  Benph.  But 
that  case  was  never  argued,  and  one  of  the 

iadges  who  granted  tl^e  review  (Mr.  Justice 
Lemp),  when  he  declared  that  he  did  not 
wish  to  prevent  the  case  from  being  re-heard, 
expressly  stated  that  he  had  doubts  as  to 
the  power  of  granting  a  review.  That,  there- 
fore, is  no  precedent ;  but,  even  if  it  were,  it 
does  not  preclude  the  Court  from  consider- 
mg  the  question  in  Full  Bench. 


The  4th  April  i866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges, 

GrieTons  Hart  (Bone  fractnres)'— Affirmation 
lii«tead  of  paths  (4pplic|ible  pnly  to  Mfthom^- 
dan  and  Hmdoo  fitnesses). 

Criminal  Jurisdiction. 

R$f§rrtd  under  Section  434,  Act  XXV,  of 
iS6i,  and  Circt^lar  Order  dated  r^th  July 
1S63. 

Queen  versus  Ramtahal  Sing  and  another. 

Where  booc  fracttires  l^i^ve  beep  caysed  ip  acfdjtion 
to  other  injuries,  the  offence  committee]  is  grievous 
Iwrt  triable  bv  a  Court  of  Session,  and  not  hurt  cog^- 
nisablc  by  a  Maf^strate. 

A  witness  vho  is  not  a  Mahomedan  or  Hindoo  ought 
to  be  sworn,  and  not  examined  under  the  provisions 
ol  Act  V.  of  1840. 

Thk  conviction  in  this  case,  by  the  Deputy 
Migiatrate,  of  the  offence' of  ''hurt/'  was 
clearly  errooeoos,    He  had  befogs  him  the 


evidence  of  the  Civil  Surgeon,  from  which 
it  unmistakeably  appeared  that  two  persons 
had  sustained  bone  fractures  (in  addition  to 
other  injuries),  and  this,  under  the  terins  of 
Section  3 jo  of  the  Indian  Penal  Code,  con- 
stitutes grievous  hurt. 

There  could  be  no  doubt,  therefore,  that 
the  prisoner  might  have  been  changed  with 
"voluntarily  causing  grievous  hurt/'  an 
offence  pi^nishable,  lender  Section  325  of  the 
Code,  with  imprisQi^ment  \Yhich  m3\y  extend 
to  7  years,  ?\nd  triable  by  the  Court  of  Ses- 
sion. 

Magistrates  are  not  at  liberty  to  p^ss 
over  material  parts  of  the  evidence  in  cases 
before  them,  and  so  tp  withdraw  pasen  from 
the  cognizance  of  the  proper  tribunals.   . 

And,  in  this  case,  the  accused  persoii  has 
received  a  sentence  ms^nifestly  inadequate  in 
respect  of  the  violence  with  which  he  was 
charged. 

The  conviction  is,  therefore,  set  aside,  and 
the  Deputy  Magistrate  is  directed  to  proceed 
according  to  law. 

We  observe  that  lhe«  Civil  Surgeon  ap- 
pears to  have  been  examined  under  the  pro- 
visions of  Act  V.  of  1840  (printed  1841). 
We  presume  that  this  officer  is  not  a  Maho- 
medan or  a  Hindoo,  and  he  ought,  therefore^ 
to  have  been  sworn. 


The7th  Aprjl  1866. 

PresefU: 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Macpherson,  Judges, 

Prisoner*^  witnesses — Coniriction. 

Qiminal  Jurisdiction. 

Re/erred  under  Section  434,  ^ct  XV L  of 

j86i. 

Queen  versus  Kal^e  Thakoor. 

Conviction   quashed^   the   prisQiie|-'$   witnesses  not 
having  been  summoned. 

The  prisoner's  witnesses  ought  to  have 
been  summoned,  and  it  is  impossible  to  s^y 
with  certainty  that  the  evidence  CQuld  not 
have  benefited  the  defence.  The  conviction 
is  quashed,  it  may  be  doubted  how  far  it  is 
necessary  or  desirable,  ^nder  (he  circum- 
stance^, to  proceed  further  ag^iifst  the  pri- 
soner. 
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The  9th  April  1866. 

Present  : 

The  Hon'ble  L.  S.  Jackson,  Judge, 

Dacoity — Receiving^  property  stolen  in  Dacoity. 

Queen  versus  Motee  Jolaha. 

Committed  by  the  Joint  Magistrate,  and 
tried  by  the  Sessions  Judge  of  Bhaugul- 
pore,  on  a  charge  0/  dishonestly  retain- 
ing stolen  property  ivith  guilty  knoiv- 
ledge. 

When  a  prisoner  is  aporehended  eig^ht  days  after  a 
convic^on,  with  part  of  tne  plunder  in  his  possession, 
there  is  as  |food  ground  for  charg^ing^  him  with  the 
dacoity  as  with  having-  received  or  retained  with  guilty 
knowledg^e,  and  he  ought  to  be  charged  in  the  alternative 
form. 

I  HAVE  read  the  evidence  in  this  case, 
and  do  not  think  it  necessary  to  interfere. 

The  cloth  was  fully  identified,  and  the 
prisoner's  defence  was  wholly  unsupported. 
He  speaks  of  two  oi^his  witnesses  not  hav- 
ing been  summoned,  but  it  does  not  clearly 
appear  who  they  are.  I  observe  that  all 
those  whom  he  examined  before  the  Magis- 
trate denied  any  knowledge  of  his  pleas. 

It  is  to  be  observed  that  the  prisoner  hav- 
ing been  apprehended  eight  days  after  the 
dacoity  with  part  of  the  plunder  in  his 
possession,  there  was  as  good  ground  for 
charging  him  with  the  dacoity  as  with  hav- 
ing received  or  retained  with  guilty  know- 
ledge, and  he  might  probably  have  been 
convicted  in  the  alternative,  form. 


The  9th  April  1866. 

Present: 

The  Hon'ble  L.  S.  Jackson,  Judge. 

RemoYal  of  wall— Nuiaancc— Right  of  use  of 

land. 

Miscellaneous  Case. 
Ram  Lall  Mookerjee,  Petitioner. 

When  an  application  has  been  made  to  the  Magistrate 
for  the  removal  of  a  wall  under  Sections  30vS  and  320, 
Code  of  Criminal  Procedure,  as  aflFecting  the  public  con- 
venience, the  High  Court  will  not  compel  the  Magistrate 
to  proceed  under  Section  320  upon  a  different  ground, 
namely,  to  enauire  whether  the  land  on  which  the  wall 
was  built  was  open  to  the  use  of  the  complainant's 
people. 


I  AM  of  opinion  that  this  Court  ought 
to  interfere  with  the  orders  passed  byikl 
Joint  Magistrate  and  the  Court  of  Sessioa. 

The  complaint  (irregularly  preferred  bytl 
general  agent  on  behalf  of  Baboo  PodJ'>- 
lochun  Mundul)  alleged  an  offence   ucdsl 
several   Sections   of  the   Penal   Code,   ;:d| 
also  prayed  the  Magistrate  to  deal  with 
case  as  affecting  the  public  convenience  undi 
Sections  308  and  320  of  the  Code  of  CrimiDi 
Procedure.     The   Joint  Magistrate  decDne;^ 
to  interfere,   and   recorded  his  opinion 
the  party  accused  was  only  ^)rotecting  him] 
self  against  a  gratuitous  annoyance  on 
part  of  complainant. 

This  .Court  is  now  asked  to  compel 
Magistrate  to  proceed  under  Section  320,  an; 
enquire  whether  the  land  on  which  ihe  wa 
was  built  was  open  to  the  use  of  the  c{fmpU 
ant's  people  ;  but  the  complaint  was  that 
public  were  affected,  and  as  ihe  Magisti 
deciding  that  the  public  would  not  suffer] 
saw  no  reason  to  proceed,  this  Court  will  m 
interfere. 


The  14th  April  1866. 

Present  : 

The  Hon'ble  \V.  S.  Selon-Karr  and 
F.  A.  Glover,  Judges. 

Previous  convictions->Section  75,  Penal  Code. 

Queen  versus  Pubon. 

Committed  by  the  Magistrate,  and  tried  hy 
the  Sessions  Judge  of  Dacca,  on  a  charge 
of  theft  in  a  building  of  cattle. 

An  offender  is  only  liable  to  enhanced  puoisbmeat 
under  Section  75  of  the  Penal  Code  for  an  offence 
punishable  under  Chapter  XVII.,  after  having  been 
punished  with  imprisonment  for  the  same  offience,  or 
for  an  offence  punishable  under  the  same  chapter. 

Tke  evidence  clearly  substantiates  the 
theft  of  the  two  cows  (in  two  case*)  by  the 
prisoner.  It  is  proved  that  tlie  animals  weit 
found  lied  up  in  his  court-yard  :  that  be 
had  previously  brought  them  10  his  house; 
and  thai,  on  being  asked  by  his  fellow-ril- 
lagers  as  to  how  he  had  got  jiiem»  he  made 
up  a  false  siory  of  purchase.  The  prisoner 
makes  no  defenc<f  fbevond  a  jj:encral  tlenft 
of  his  guilt),  and  calls  no  witnesses:. 
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The  only  quesiion  that  arises  is  the  amount 
of  punishment  to  be  inflicted.  The  Sessions 
Judge  has  sentenced  the  prisoner  to  trans- 
portation for  life  under  Section  75  of  the 
Indian  Penal  Code,  as  the  prisoner  has  been 
already  several  times  convicted  of  offences 
coming  under  Chapter  XVII.  of  this  Code 
'  punishable  wiih  terms  of  imprisonment  of 
three  years  and  upwards. 

It  appears,  however,  from  the  record  that 
three  of  these  previous  convictions — cattle- 
stealing  (2)  and  burglary — took  place  before 
the  Penal  Code  came  into  operation,  and  can- 
not therefore  be  taken  into  account  in  award- 
ing the  punishment  in  this  trial.  The  other 
two  cases  were  tried  in  December  1865,  a 
f^w  weeks  only  before  the  present  one;  and 
"we  are  of  opinion  that  Section  75  does  not 
apply  to  such  convictions.  The  meaning  of 
the  law  appears  to  us  to  be  that,  when  an 
offender,  after  having  been  punished  with 
imprisonment  for  a  crime  under  Chapter 
XVII.,  again,  a/Ur  his  release  from  prison, 
commits  a  similar  description  of  crime  or  a 
crime  punishable  under  the  same  chapter, 
he  is  liable  under  Section  75  to  enhanced 
punishment,  on  the  ground  that  the  sentence 
already  borne  has  had  no  effect  in  prevent- 
ing a  repetition  of  his  crime,  and  has  been, 
therefore,  insufficient  as  a  warning.  But 
where  the  prisoner's  conviction  has  taken 
place  a  very  short  time  before,  and  where  no 
imprisonment  under  it  has  yet  been  under- 
gone, and  no  lime  has  been  given  for  refor- 
mation, it  cannot  be  said  that  a  prisoner  has 
had  any  opportunity  of  shewing  what  the 
effect  of  the  first  sentence  would  have  been 
upon  him,  and  it  would  not  be  just  to  punish 
him  as  though  he  were  an  incorrigible  offen- 
der whom  no  comparatively  light  punish- 
ment could  wean  from  evil  courses. 

Taking  this  view  of  the  scope  and  mean- 
ing of  Sectiol!  75,  we  quash  the  sentence  of 
*  i;ransportation  for  life  passed  by  the  Sessions 
Judge,  and  pass  the  sentence  provided  by 


law  for  the  offences  of  which  the  prisoner 
has  been  convicted,  viz,y  7  years'  rigorous  im- 
prisonment, and,  with  reference  to  the  other 
cases,  direct  the  Sessions  Judge  to  pass  such 

separate  sentences  as  he  may  consider  each 
offence  proved  at  the  late  Sessions  against 

the  prisoner  to  deserve. 


The  i6th  April  1866. 

Present  : 

The  Hon'ble  F.  A.  Glover,  Judge. 

Records  of  preyioas  convictions  (when  to 

be  pat  in). 

Queen  versus  Jehan  Mullick. 

Commuted  by  the  Deputy  Magistrate  of 
Pooreey  and  tried  by  the  Sessions  Judge 
of  Cuttack,  on  a  charge  of  house-breaking 
by  night  with  intent  to  commit  theft. 

Records  of  previous  convictions  should  not  be  put  in 
until  the  prisoner  has  been  convicted  in  the  case  then 
under  trial. 

This  appears  to  be  a  perfectly  clear  case. 
The  prisoner  confessed  before  the  Magistrate 
that  he  had  stolen  a  quatitity  of  the  pro- 
secutor's grain,  and  was  caught  in  the  act 
of  taking  it  away.  Before  the  Sessions 
Judge  he  denied  his  former  admission,  and 
attr^uted  the  charge  against  him  to  the 
influence  of  the  prosecutor. 

It  is  proved  by  evidence,  which  is  not  re- 
butted (for  the  prisoner  calls  no  witnesses), 
that  Jehan  Mullick  was  arrested  within  the 
enclosure  of  the  prosecutor's  house,  having 
by  him  one  basket  of  grain,  and  another 
of  brass  and   bell-metal  utensils,  the  pro- 
perty of  the   prosecutor,   which  he  was  in 
the   act  of  "t:arrying  off.     He  admitted  his 
guilt  at  once,  and  pointed  out  the  way  in 
which  he  had  effected  an  entrance,  namely, 
by  climbing  over  the  wall  with  the  aid  of 
a  bamboo  covered  with  straw  ;  the  grain  and 
utensils  were   taken   from  within  the  pro- 
secutor's house.     The  prisoner  also  made  a 
statement  regarding  a  companion  who  was 
said  to  have  aided  him  in  the  commitment 
of  the  theft,  and  it  is  in  evidence  that,  on 
the  prisoner's   house  being  searched,   pro- 
perty   sworn    to    by    the    prosecutor    was 
found  in  it. 

1  see  no  reason,  therefore,  to  interfere 
with  the  Sessions  Judge's  convjction,  and, 
with  regard  to  the  amount  of  punishment, 
observe  that  the  prisoner  is  an  old  offender, 


68 


CHmtutJ 


TU  W1BU.Y  SBPORTIR. 


JiMliftgS, 


[V0I.T. 


b9vi9g  been  ^Ir^ady  five  times  imprisoned 
for  theft,  and  a  severe  punishment  is  ne- 
cessary. 

I  remark,  for  the  guidance  of  the  Sessions 
Jud^e  in  future  q^ses  of  this  kind,  that  re- 
cords of  previous  convictions  should  not  be 
put  in  until  the  prisoner  has-  been  convict- 
ed in  the  case  then  under  trial.  They  are 
of  use  only  in  determining  the  amount  of 
punishment  to  be  inflicted,  and  are  no  evi- 
dence in  the  case. 


The  1 6th  April  1866. 

The  Hon'ble  L.  S.  Jackson,  Judge, 

T)ieft~M<iaQUiC  of  4ia|iaaett  in^tioa, 

Miscellaneous  Case. 

Queen  vtrsus  B^nath  Banerjee. 

Meaning  of  dishonest  intention  in  a  case  of  theft 
as  defined  in  the  Peniil  Code. 

I  HAVE  had  the  papers  in  this  case  before 
me,  and  have  heard  the  vakeel  for  the  peti- 
tioner. 

It  does  not  appear  to  me  that  s^iy  groupd 
is  made  out  which  would  justify  the  inter- 
ference of  this  Court. 

The  objection  for  the  first  time  taken  here, 
viz.,  that  the  facts  alleged  cannot  consti- 
tute the  offence  of  theft  as  defined  in  the 
Penal  Code,  is  not  established. 

The  argument  urged  is  that  there  was 
no  dishonest  intention  on  the  part  of  the 
appellant;  but  the  meaning  attached  to  the 
word  *^  dishonest  '^in  the  Penal  C^e  niust  be 
borne  In  mind. 

The  term  is  applied  to  a  person  who 
does  any  thing  with  the  intention  of  caus- 
ing wrongful  gain  or  wrongful  loss.  Now, 
admitting  that  the  husband  of  the  prose- 
cutrix, in  this  case,  may  haye  owed 
something  in  his  lifetime  to  the  prison- 
er, the  forcible  and  illegal  seizure  of  her 
bullocks  in  satisfaction  of  such  claim  would 
certainly  amount  to  causing  wrongful  loss 
to  her,  and  to  refer  her  10  a  Civil  Court 
for  satisfaction  of  such  a  wrong  would  be 
a  denial  of  justice.  As  to  the  credibility  of 
the  witnesses,  that  Is  not  within  the  pro- 
vince of  thie  Court  in  the  present  stage  of 
tbe  proceedings. 


Th«  16th  April  18^ 

Present: 

The  Hon'ble  F.  B.  Kemp  and  W.  S. 
Seton-Karr,  Judges, 

Abetment  of  forgery  of  Talnable  docomeiit— 
Judge's  charge  to  the  Juy. 

Queen  versus  Jehan  Buksh. 

Committed  by  the  Deputy  Magistrate^  and 
tried  by  the  Sessions  Judge^  on  a  chargt 
0/  abetment  of  forgery,        ^ 

How  a  Jud^  should  chaise  the  Jury  in  a 
abutment,  ^hile  |;iresent,  oi  t^  forgery  of  a 
document. 

We  have  heard  Mr.  Warner,  the  Counsel 
who  has  appeared  for  the  prisoner,  as  wcD 
as  Mr.  Twidale;  and  we  are  satisfied  dttt 
there  must  be  a  new  trial  in  this  case. 

The  prisoner  ws^  arraigned,  with  tvo 
others,  under  no  less  than  4  Sections  of  tbe 
Penal  Code,  being  Sections  465,  467,  471. 
and  474.  The  other  two  prisontrs  vent 
acquitted  without  being  pqt  on  th^ir  defence. 
The  prisoner,  appellant,  was  convicted  of 
abetting,  while  present,  the  forgery  of  a 
valuable  document,  being  the  sale  of  |i  hove. 
under  Sections  i  \l  and  467. 

The  evidence  for  the  prosecution  is  as 
follows.  The  prisoner  is  stated  to  have 
given  to  one  Gholam  Abbas  a  draft  of  a  deed 
of  a  sal^,  which  this  person,  who  has  appea^ 
ed  as  a  witness,  engrossed  on  a  blank 
stamp  paper  in  a  shed  in  the  compound  of 
the  Kutcherry.  The  deed  is  in  favor  of 
the  acquitted  prisoners  Abdool  Wabed  and 
Bahir  Ally.  At  the  time  of  the  e^^ecotion,  the 
prisoner  pointed  out  a  certain  person  as 
Bafatee,  the  owner  and  vendor  of  the  pro- 
perty, which  was  a  shop.  Bafatee  now  denies 
that  he  was  ever  present  at  the  execution  <rf 
the  deed,  or  that  he  made  or  consented  to 
any  such  sale.  This  statement  was  corro- 
borated by  other  witnesses. 

The  deed  of  sale  was  afterwards  prodooed 
before  the  Magistrate  in  a  case  in  which  the 
possession  of  the  property,  conveyed  by  the 
above  deed,  was  contested.  But  it  does  not 
appear  that  it  was  produced  by  the  prisoner. 
1  he  suit  was  brought  by  the  two  prisoners 
who  have  been  acquitted  against  certaio 
coolies  who  were  alleged  to  have  committed  a 
trespass,  and  there  is  no  evidence  to  she* 
that  it  was  filed  by  Jehan  Bukjh.  The  re- 
cord of  the  trespass  case,  on  The  cootraiy* 
would  appear  to  «hew  that  it  was  filed  \iffs 
the  plaintiffs,  viz,^  t|ie  acquitted  prisonea. 
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There  is,  however,  a  general  statement  by 
witness  Kissen  Guttj  No.  17,  that  the  appel- 
lant was  looking  after  the  case.  A  great  deal 
of  evidence  was  then  taken  for  the  defence, 
and  the  prisoner,  as  we  have  shewn  above, 
was  found  gnllty,  and  sentenced  to  seven 
years'  transportation. 

The  above  details  are,  however,  not  to  be 
gathered  from  the  Judge's  charge,  which,  we 
regret  to  say,  is  altogether  inadequate  to  the 
ends  of  justice  in  a  case  which  presents 
several  complications  and  difficulties.  We 
have  been  coiqpelied  to  collect  the  facts  from 
the  evidence,  and  we  are  quite  certain  that 
tile  Jurry  have  not  had  that  evidence  analysed 
and  presented  to  them  in  a  prq>eT  shape,  or 
in  one  calculated  to  make  them  feel  how 
each  detail  or  statement  of  fact  bears  upon 
the  guilt  or  innocence  of  the  accused. 
The  Judge  says  in  the  commencement  of  his 
charge : — 

"  The  case  has  already  occupied  so  much 
of  your  time  (two  entire  days),  and  the  evi- 
dence  has  been  so  fully  commented  on  by 
the  vakeels  for  both  sides,  that  I  shall  only 
trouble  you  with  some  very  brief  remarks." 
The  above  charge  might  possibly  meet 
the  requirements  of  a  very  simple  case 
which  turned  on  a  mere  question  of  identity 
or  on  the  evidence  to  one  specific  or  distinct 
act,  but  it  is  wholly  unsuited  to  the  neces- 
sities of  an  important  and  difficult  case, 
in  which,  moreover,  it  is  quite  clear  that 
there  has  been  a  great  deal  of  party  feeling 
and  local  excitement.  The  Judge's  charge, 
we  regret  to  say,  evinces  great  ignorance 
of  what  a  Judge's  charge  should  be,  how 
facts  should  be  analysed  and  arranged  for 
the  consideration  of  jurymen,  and  how 
the  Jury  ought  to  be  told  what  inferences 
they  might  fairly  draw  from  facts,  if  they 
credit  the  same. 

In  the  present  case  there  is  an  absolute 
want  of  any  direction  at  all  on  several  points 
affecting  the  prisoner.  It  is  also  not  very 
clear  to  us  at  present  how  the  prisoner  hais 
been  found  guilty  of  abetting  an  act,  while 
Gholam  Abbas,  the  writer,  has  been  allowed 
to  give  evidence,  and  while  the  other  per- 
sons who  were  to  have  benefited  by  the 
deed,  and  who  actually  pleaded  in  Court 
the  deed  now  impounded,  have  been  sum- 
marily acquitted  without  even  being  called 
on  for  their  defence.  We  do  not  understand 
who  is  supposed  to  have  committed  the  for- 
gery which  Hhe  prisoner  is  found  guilty  of 
having  abetted. 

*  The  Judge  will  summdn  an  entirely  new 
Jury  for  this  case. 


We  cannot  accede  to  ^e  request  of  the 
prisoner  already  preferred  to  the  Judge, 
that  the  Jury  shall  consist  exclusively  of 
Europeans ;  but  the  prisoner,  at  the  new  trial, 
may  be  entitled  to  any  privilege  which  he 
can  claim  under  Section  325  of  the  Crimi- 
nal Procedure  Code.  The  Judge  will  then  re- 
take all  the  evidence  that  bears  on  the  pro- 
secution, and  allow  the  prisoner  to  urge 
anything  in  his  defence,  and  to  adduce  his 
witnesses.  In  presenting  the  Jury  with  a 
clear  statement  of  the  facts  which  the  evi- 
dence  may  disclose,  and  in  telling  them  that 
they  are  to  exercise  their  own  judgment  in 
deciding  on  the  credibility  of  the  same,  he 
will  be  careful  to  put  before  them  one  point 
which  the  Counsel  before  us  has  sUxingly 
urged,  vtB,i  whether,  supposing  the  Jury  to 
believe  •  the  evidence  for  the  execution  of 
the  deed,  and  for  the  personation  of  Bafatee, 
the  prisoner  may  or  may  not  have  simply 
appeared  in  his  professional  capacity,  ^r 
whether  he  has  or  has  not  acted  without 
any  corrupt  motive,  and  simply  for  iSbt 
benefit  and  under  the^  direction  Gif  othen. 
To  sustain  such  a  'tonviction,  a  corrupt 
motive  must  be  shewn,  or  must  be  famy 
inferrible  from  the  evidence.  The  Judge  wil 
also  carefully  cross-examine  the  witnesses 
who  speak  to  certain  speeches  said  to  have 
been  made  by  the  prisoner  to  other  wit- 
nesses, and  he  will  endeavour  to  ascertain 
whether  they  were  really  uttered,  under 
what  circumstances,  and  with  what  hftenft 
and  meaning. 

The  Judge  ^ill  understand  that  we  ^ve 
no  opinion  whatever  on  the  value  of  the 
evidence  for  the  prosecution ;  we  only  indicate 
to  him  its  bearing  and  importance,  as  well 
as  the  paramount  necessity,  in  a  case  where 
party  feeling  runs  high,  of  givii^  the  Jairy 
a  dispassionate  statement  of  all  the  evidence, 
of  pointing  out  how  it  bears  on  the  guilt  or  in- 
nocence of  the  accused,  and  of  telling  them 
what  legal  inferences,  if  credited,  it  will  law- 
fully sustain. 

The  Judge  will  do  well  to  give  our  re- 
marks a  careful  perusal ;  and,  as  the  offence 
yrith  which  the  prisoner  is  charged  is  not 
a  bailable  offence,  the  trial  should  be  pro- 
ceeded with  with  the  least  practick>le 
delay.  It  is,  of  course,  impossftle  to  put  the 
two  prisoners  acquitted  suiomarily  on  their 
trial  again,  or  to  try  the  prisoner  on  any 
other  charge,  but  orie  under  467  and  114. 
The  prisoner  may,  however,  if  he  thinks 
fit,  summon  these  acquitted  peTsons  as  witr 
nesses  for  his  defence, 
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The  1 6th  April  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges, 

Confessions  of  Prisoners. 

Criminal  Jurisdiction. 

Referred  under  Section  ^j^  of  Act  XXV, 
of  186 1,  and  Circular  Order  No,  18,  dated 
the  isth  July  1863, 

Queen  versus  Chokoo  Khan  and  another. 

The  whole,  and  not  part,  of  a  prisoner*s  confession 
must  be  taken  in  order  to  his  conviction. 

Campbelly  J. — This  is  a  case  referred  to 
us  by  the  Magistrate  of  Pooree,  with  re- 
spect to  Chokoo  Khan  only,  under  Section 
434  of  the  Criminal  Procedure  Code.  Tl^e 
prisoner  has  been  convicted  by  the  As- 
sistant Magistrate  of  receiving  stolen  pro- 
perty knowing  it  to  be  stolen. 

The  prisoner  Chol?(^  Khan,  on  being  asked 
whether  he  was  guilty  of  receiving  stolen 
property  knowing  it  to  be  stolen,  replied, 
"  No,  1  know  nothing  vshether  the  property 
is  stolen  or  not."  Upon  this  the  Assistant 
Magistrate  records  the  following  finding : 
"  Both  the  accused  confess  ;"  and  thereupon 
he  sentences  Chokoo  Khan  and  his  fellow- 
prisoner  to  rigorous  imprisonment  for  6 
months  each. 

It  is  quite  clear  that  Chokoo  Khan  did  not 
confess  to  the  offence  with  which  he  was 
charged,  and  there  is,  therefore,  gross  irregu- 
larity in  the  proceedings  of  the  Assistant 
Magistrate^  The  trial  is  quashed,  and  a  new 
trial  of  Chokoo  Khan  is  ordered. 

It  is  true  that  Chokoo  Khan  admits  that 
the  stolen  property  was  broi^ht  to  his 
house,  and  adds:  *'I  told  him"  (that  is,  the 
thief)  "put  the  thing?  down."  This  is  an 
admission  which,  pro  tanto,  might  be  taken 
against  him,  but  the  evidence  implicating 
him  in  the  offence  of  receiving  stolen  pro- 
perty knowing  it  to  be  stolen  should  also 
have  been  recorded.  1  regret  that  the  As- 
sistant Magistrate  should  have  conducted  the 
proceedings  in  such  an  irregular  manner. 

Normany  J. — 1  desire  to  add  a  few  words. 
The  prisoner  Chokoo  said,  in  answer  10  the 
question,  whether  he  was  guilty  of  receiving 
stolen  property  knowing  it  to  be  stolen, 
"No,  1  know  nothing  about  whether  the 
property  is  stolen  or  not.  My  son  Mahobee 
lUian  brought  the  rice,  the  ladles,  the  hinge, 


the  pumpkin,  the  kalaree,  and  the  tvv 
brazen  plates  to  my  house.  I  told  him  *^ 
put  the  things  do^*''n." 

Now,  if  it  had  been  proved  as  a  fact,  whid 
it  was  not  in  this  case,  that  immediateW 
before  the  property  had  been  brought  to  tbe 
prisoner's  house  it  had  been  stolen  from  the 
prosecutor,  and  if  it  should  appear,  from  the 
nature  of  his  son's  position  and  circnn- 
stances,  that  Chokoo  Khan  must  have  known 
that  the  article  so  brought  could  not  have 
been  come  by  honestly,  he  might  have  been 
convicted  on  such  evidence.  But,  as  tbe 
Assistant  Magistrate  relies  on  tbe  confessioa 
of  the  prisoner,  he  must  take  the  whole,  and 
cannot  reject  any  part  of  it. 

Probably  the  prisoner  will  have  very  little 
benefit  from  the  remand  in  this  partictiJar 
case ;  but,  although  the  consequences  to  tbe 
prisoner  are  probably  of  little  importance,  it 
is  of  the  greatest  possible  importance  that 
trials  should  be  properly  conducted  by  the 
Ix)wxr  Courts. 


The  1 6th  April  1866. 

Present  : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges, 

Forgery — Mooktearnamah — Contradictory  eri- 
dence  (to  be  noticed  by  Judge  to  Assessors)^ 

Queen  versus  Burjo  Barick  and  two  others. 

Committed  by  the  Deputy  Magistrate,  and 
tried  by  the  Sessions  Judge  of  Cutiaik, 
on  a  charge  of  cheating. 

By  a  person  consenting  tb  act  under  a  MooktcamaBni>. 
and  attaching  his  name  in  token  of  such  consent,  he 
does  not  become  a  maker  of  the  Mooktearnamah,  or 
a  forjrer  if  the  Mookt^mamah  turns  out  to  be  fon^nl 

It  is  the  duty  of  the  Judcfe  to  notice  to  the  Assessors 
discrepancies  and  contradictory  statements  made  by 
witnesses. 

In  this  case  we  see  no  reason  to  interfere 
with  this  conviction  or  sentence. 

We  cannot,  indeed,  agree  with  the  Sessions 
Judge  in  holding  that  a  person  who  consents 
to  act  under  a  Mooktearnamah,  and  auacbe& 
his  own  name  in  token  of  such  consent,  is 
thereby  a  maker  of  the  Mooktearnamah,  • 
and  becomes  a  forger  if  the  MookiearnamaK 
turns  out  to  be  forged. 
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But  in  this  case  it  appears  from  the  evi- 
dence that  the  prisoner  No.  2,  Bhujui  Ma- 
bau^,  was  actually  present,  and  took  part  in 
the  rorging  of  the  Mookhtearnamah  ;  and  we 
agree  with  the  Judge  in  over-ruling  the  opi- 
nion of  the  Assessors. 

The  Judge  remarks  that  they  "  do  not  seem 
to  have  noticed  the  gross  discrepancies  and 
impossible  statements  "  made  by  the  witnesses 
for  the  defence.  But  he  ought  to  have  brought 
these  statements  to  the  notice  of  the  Assessors, 
if  they  did  not  notice  them  of  themselves. 


Campbell,  J. — I  concur  in  thinking  that 
the  alleged  false  evidence  is  not  proved,  and 
in  releasing  the  prisoners. 


The  17th  April  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges, 

False  Evidence. 

Queen  versus  Fazul  Meeah  and  another. 

Committed    hy    the  Deputy    Magistrate    of 
Cachar,  and  tried  by  the  Deputy  Commis- 
sioner of  Cachar,  on  a  charge  of  giving 
false  evidence. 

A  charge  of  giving  false  evidence  should  specify  the 
false  evidence  which  the  prisoners  are  supposed  to  have 
S^ven. 

Norman,  7. — The  prisoners  have  been 
convicted  before  Captain  Stewart,  the  Deputy 
Commissioner  of  Cachar,  of  giving  false 
evidence. 

The  manner  in  which  the  case  has  been 
tried  is  very  unsatisfactory.  The  charge 
does  not  specify  the  false  evidence  which 
the  prisoners  are  supposed  to  have  given. 
From  some  paper  sent  up  with  the  case, -it 
appears  that  the  prisoner  Jaffer  charged  De- 
banundo  with  killing  a  buffalo  calf.  Their 
story  is  not  a  very  probable  one,  and  no  doubt 
the  charge  of  killing  the  buffalo  calf  was 
properly  dismissed. 

But  the  counter-charge,  which  is  one  of 
perjury  against  the  prisoners,  is  not  proved. 
There  is  no  substantial  corroboration  of  the 
story  of  Debanundo ;  the  evidence  is  vague 
as  to  time  and  place.  Had  the  Deputy 
Commissioner,  in  trying  the  case,  insisted  on 
each  witness  giving  minute  details  of  the 
facts  which  he  alleges  himself  to  have  wit- 
nessed, with  time  and  place,  we  might  have 
been  able  to  form  an  opinion,  from  a  com- 
parison of  tke  statements  of  the  several  wit- 
nesses, whether  they  were  speaking  the  truth 
'  or  not.  * 

The  prisoners  must  be  acquitted. 

Vol.  V. 


The  1 8th  April  1866. 

Present: 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  J.  P.  Norman 
and  G.  Campbell,  Judges. 

Abscondins:— Warrant  to  apprehend  offender, 
not  an  order  within,  meaning  of  Section  172, 
Penal  Code. 

Criminal  Jurisdiction. 
Queen  versus  Womesh  Chunder  Ghose. 

Held  by  the  majority  of  the  Court  (Campbell,  J., 
dissenting)  that  a  warrant  addressed  to  a  Police  Officer 
to  apprehend  an  offender  and  to  bring  him  before  the 
Magistrate  is  not  a  "  summons,  notice,  or  order  within 
the  meaning  of  Section  172  <rf  the  Penal  Code,  and  that 
the  offence  of  absconding  \^  an  offender  against  whom 
a  warrant  has  been  so  issued  is  not  punishable  under 
that  Section. 

Norman,  J.  (Peacock,  C.  J.,  concurring).— 
This  is  a  case  which  comes  before  us  under 
Section  404  of  the  Code  of  Criminal  Pro- 
cedure. 

On  the  26th  of  October  last  a  warrant  was 
issued  by  the  Magistrate  of  Jessore  against 
one  Womesh  Chunder  Ghose,  a  Collectorate 
Mohafiz,  on  a  charge  of  forgery  committed 
in  the  ofl&ce.  Womesh  Chunder  disappeared, 
and  could  not'  be  found  till  the  30th  of 
November,  when  he  delivered  himself  up  to 
the  Magistrate.  The  Magistrate  found  that 
he  left  Jessore  on  the  26th  of  October  after 
the  issue  of  the  warrant,  that  he  must  have 
known  of  Ifce  issue  of  the  process,  and  that 
he  set  the  law  at  defiance ;  and  sentenced  him 
to  three  months'  simple  imprisonment. 

The  Sessions  Judge,  Mr.  Lawford,  on 
appeal,  reversed  this  sentence,  holding  that 
the  prisoner  could  not  be  convicted  under 
Section  172  of  the  Indian  Penal  Code. 

Some  correspondence  having  ensued 
between  the  Sessions  Judge  and  the  Magis- 
trate as  to  the  correctness  of  the  Sessions 
Judge's  decision,  the  papers  have  been  sent 
for  under  Section  404. 

I  am  of  opinion  that  the  conviction  is  bad, 
and  was  properly  reversed  by  the  Sessions 
Judge  on  appeal. 

Section  172  provides  that  '•whoever  ab- 
sconds in  order  to  avoid  being  served  with  a 
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summons^  notice^  or  order  proceeding  from 
any  public  servant  legally  competent,  as  sach 
public  servant,  to  issue  such  summons,  notice, 
or  order,  shall  be  punished,"  Ac.  Now,  a  war- 
rant, which  directs  a  bailiff,  constable,  or 
Police  officer  to  apprehend  an  offender,  and 
produce  him  before  the  Magistrate,  is  neither 
a  summons^  notice^  nor  order  to  such  offender. 
It  is  an  order  to  the  party  to  whom  it  is 
addressed  to  produce  the  offender,  but  not  to 
the  offender  himself. 

The  offence  of  absconding  by  an  offend- 
er against  whom  a  warrant  has  beeii  issued 
Is  dealt  with  in  a  different  manner.  By 
Section  183  of  the  Code  of  Criminal  Proce- 
dure, if  the  person  accused  absconds,  so  that 
the  warrant  cannot  be  served,  the  Magistrate, 
if  satisfied  that  he  absconds,  &c.,  for  the  pur- 
pose of  avoiding  service,  may  issue  a  written 
proclamation  requiring  him  to  appear  to 
answer  the  complaint  within  a  fixed  period,  if 
not  less  than  30  days.  If  he  intentionally 
omits  to  attend  in  obedience  to  such  procla- 
mation, he  is  liable  under  Section  174  of  the 
Indian  Penal  Code,  if^the  proclamation  is  to 
attend  in  a  Court  of  Justice,  to  imprison- 
ment for  six  months. 

Under  Section  184  of  the  Code  of  Criminal 
Procedure  the  Magistrate  may  in  the  meantime 
attach  the  property  of  the  party  absconding. 

In  the  present  case,  it  seems  that  a  procla- 
mation issued,  and  Womesh  Chunder  did 
appear  within  the  time  limited  by  it. 

There  is  no  ground  for  interference  with 
the  Judge's  order. 

Campbell^  J, — ^The  law  does  not  require 
that  the  order  should  be  an  order  addressed 
to  the  person  inculpated.  A  warrant  is 
certainly  an  order.  The  only  doubt  might 
be  whether  an  officer  who  goes  with  a  war- 
rant to  apprehend  a  man  can  be  said  to  serve 
him  with  the  warrant,  and  that/loubt  is,  I 
think,  set  at  rest  by  the  use  of  the  term  ''  If 
the  warrant  cannot  be  served''  in  Section  189 
ef  the  Code  of  Criminal  Procedure. 

I  am,  therefore,  of  opinion  that  a  person, 
who  absconds  to  avoid  being  served  with  a 
warrant  in  the  above  sense,  may  be  properly 
convicted  under  Section  17a  of  the  Penal 
Code. 

I  may  add  that  the  persons  who  avoid 
service  of  summons,  and  who  are  undoubtedly 
punishable  under  Section  172,  are  also  liable 
to  the  process  of  attachment,  &c. ;  so  that  the 
mere  circumstance  of  such  a  procedure 
being  provided  by  no  means  leads  to  the 
inference  thxt  specific  punishment  cannot 
also  be  tnflictedi 


The  23rd  April  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  Judges. 

False  Evidence. 

Queen  versus  Bykunt  Nath  Banerjee. 

Committed  by  the  Assistant  Magistrate  ^\ 
Boodbdod,  and  tried  by  the  Sessions  Judgt 
of  East  Burdwan,  on  a  chgrge  of  "*fdu 
evidence" 


An  enquiry  by  an  Assistant  Maj^strate  with  a  vi 
to  tracing^  the  wnter  of  an  anonymous  letter  addressed  ^ 
him  chai^ng*  certain  persons  with  murder,  and  widiodt 
reference  to  the  truth  or  otherwise  of  thechar^  flf 
murder,  is  not  a  stage  of  a  judicial  proceediof^  in  vbfc 
the  giving-  of  false  evidence  is  punishable  under  Secaoa 
193  of  the  Penal  Code. 

The  prisoner  in  this  case  has  been  fonad 
guilty,  under  Section  193  of  the  Penal  Code, 
of  giving  false  evidence  in  a  stage  of  a  jodi- 
cial  proceeding,  and  has  been  sentenced  to 
rigorous  imprisonment  for  one  year. 

The  false  evidence  is  alleged  to  have  bea 
given  in  this  wise:  The  Assistant  Magis- 
trate received  an  anonymous  commonicatioii 
charging  certain  persons  with  murder;  bat, 
before  taking  any  steps  to  ascertain  whether 
there  were  grounds  for  the  charge,  of 
whether  indeed  any  murder  had  been  com- 
mitted, the  Assistant  Magistrate  endea\'0ared 
to  trace  the  writer  of  the  letter,  and  satis6ed 
himself  (how  we  are  not  told)  that  tbe 
prisoner  Bykunt  Nath  had  something  to  do 
with  it.  Acting  on  this  conviction  he  exa- 
mined  Bykunt  Nath  on  oath,  and  elicited  from 
him  "  that  the  letter  was  written  by  a  Brah- 
min from  a  village  on  the  banks  of  the 
Damooda,  but  that  he  did  not  know  his 
name." 

This  statement  was  subsequently  found 
to  be  false  by  the  prisoner's  own  admission, 
for,  when  afterwards  put  upon  his  defence, 
he  allowed  that  the  writer  was  one  Sham 
Dutt. 

We  do  not  think,  however,  that  the  con- 
viction of  the  prisoner  under  Section  193 
can  stand.  The  •Assistant  Magistrates 
original  proceedings  had  no  reference  to  the 
truth  or  otherwise  of  the  charge  of  murder, 
as  supposed  by  the  Sessions  Judge  in  his 
charge  to  the  Jury,  but  was  directed  simplr 
to  the  anon>Tnous  letter.  Now,.the  writing 
of  such  a  letter  was,  in  itself,  no  offence, 
and  the  enquiry  fegarding  it  was  not,  in« 
any  sense  of  the  term,  a  stage  of  a  Judicial 
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-proceeding  which  might  have  terminated  in 
a  judgment.  The  Sessions  Judge  has  ap- 
parently gone  on  the  mistaken  idea  that  the 
prisoner's  first  statement  was  taken  during 
the  investigation  into  the  charge  of  murder  ; 
but  this  is  not  so.  The  Assistant  Magis- 
trate himself  distinctly  states  that  all  his 
proceedings,  touching  the  anonymous  peti- 
tion, were  taken  before  enquiring  into  the 
truth  or  falsehood  of  the  charge  of  murder. 

We  think,  therefore,  that  the  Sessions 
Judge  misdirected  the  Jury  in  telling  them 
tbat  the  original  statement  of  the  prisoner 
^was  made  in  the  stage  of  a  judicial  pro- 
ceeding, and  that  the  conviction,  under  Sec- 
tion 193  of  the  Penal  Code,  must,  in  conse- 
quence, be  reversed. 

It  may  possibly  be  that  the  prisoner 
would  be  liable  to  punishment  under  some 
other  Section  of  the  Penal  Code,  though  we 
do  not  at  all  say  that  he  would  be  so. 

But,  under  the  circumstances  of  the  case, 
we  certainly  should  not  think  it  proper  to 
direct  that  any  further  charge  be  framed, 
and  we  direct  that  the  prisoner  be  dis- 
charged. 

The  7th  April  1866. 

Present  : 

The  Hon'ble  L.  S.  Jackson,  G.  Campbell,  and 
A.  G.  Macpherson,  Judges, 

Murder— Right  of  private  defence. 

Reference  under  Section  j8o  of  the  Code  of 

Criminal  Procedure,  . 

« 

Queen  versus  Durwan  Geer. 

Held  by  the  majority  of  the  Court  (Campbell,  J., 
dissenting^  that,  when  a  person  wilfully  killed  another 
whilst  endeavouring  to  escape  after  having  been  de- 
tected in  the  act  of  house-breaking  by  night  for  the 
purpose  of  theft,  the  offence  committed  was  murder, 
and  could  not  be  considered  to  have  been  committed  in 
the  exercise  of  the  right  of  private  defence,  either  of 
person  or  property,  nor  under  grave  and  sudden 
provocation. 

yackson,  J. — In  this  case,  it  appears  to  me 
that  the  prisoner  has  committed  murder  as 
defined  in  the  Penal  Code. 

He  intentionally  killed,  with  two  blows  of 
a  kodalee,  a  man  named  Muhubir,  whom  he 
had  caught  in  the  act  of  committing  house- 
breaking by  night  in  his  house. 

The  offence  is  not  reduced  so  as  to  be  cul- 
pable homicide  not  amounting  to  murder  by 
reason  of  its  coming  within  any  of  the  Ex- 
ceptions annexed  to  the  300th  Section  of  the 
Code.  Th<^  prisoner  was  not  deprived  of  the 
power  of  self-control  by  grave  and  sudden 
'  provocation,  nor  was  he  ^exercising  in  good 
faith  the  right  of  private  defence  of  property 


without  any  intention  of  doing  more  harm 
than  was  necessary  for  the  purpose  of  such 
defence. 

The  thief  was  endeavouring  to  escape,  but 
it  does  not  appear  that  he  was  likely  to 
escape,  except  that  it  is  stated  that  he  was 
a  powerful  man. 

But  the  prisoner  called  for  the  kodalee 
with  the  express  purpose  of  killing  him, 
and,  the  kodalee  being  brought,  killed  him 
on  the  spot  accordingly. 

The  right  of  private  defence  of  property 
extends,  in  the  case  of  house-breaking  by 
night,  to  the  voluntary  causing  of  death  to  the 
wrong-doers,  and  it  continues  as  long  as  the 
house-trespass  begun  by  the  house-breaker 
continues  ;  but  it  is  subject  to  the  restriction 
contained  in  Section  99,  that  it  "in  no  case 
extends  to  the  inflicting  of  more  harm  th'an 
it  is  necessary  to  inflict  for  the  purpose  of 
self-defence." 

If  the  prisoner  had  intended  to  inflict  such 
injury  on  the  thief  as  would  have  prevented 
him  from  escaping,  and  had,  in  so  doing, 
accidentally  killed  him,  the  case  probably 
would  have  come  untfer  the  2nd  Exception 
to  Section  300. 

But  the  prisoner  tells  us  that  he  intended 
to  kill  the  thief,  and  it  is  impossible  to  sup- 
pose that  killing  was  necessary  for  the  pur- 
pose of  defence. 

Under  the  circumstances  stated  by  the 
Judge,  I  certainly  could  not  confirm  the 
capital  sentence  which  has  been  passed,  but 
I  cannot  lawfully  pass  a  less  sentence  than 
transportation  for  life. 

Campbell,  J, — In  sentencing  the  prisoner 
Durwan  Geer  to  death,  it  appears  to  me  that 
the  Judge  has  acted  under  a  misconception 
of  his  duty,  for  he  immediately  after  pro- 
ceeds to  state  a  variety  of  extenuating  cir- 
cumstances which  may  induce  the  High 
Court  to  iBitigate  the  sentence ;  and  it  is,  I 
think,  patent  in  the  judgment  that  he  does 
not  really  himself  think  that  the  prisoner 
ought  to  be  executed.  There  can  be  no 
doubt  that  the  case  is  not  one  in  which  the 
more  severe  of  the  punishments  sanctioned 
by  law  should  be  inflicted.  But,  further; 
with  regard  to  the  conviction  for  murder 
under  which  Durwan  Geer  must  be  sen- 
tenced— and  Surw^an  Geer  has  been  and  can 
be  sentenced — ^to  no  lesser  punishment  than 
transportation  for  life,  I  have  an  extreme 
repugnance  to  so  construing  the  Penal  Code 
that  our  hands  are  tied,  and  we  are  forced 
to  inflict  a  punishment  much  greater  than 
that  which,  on  general  grounds,  we  should 
deem  that  the  offence  deserves.    My  hon'bte 
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colleague  who  first  sat  with  me  in  this 
case  did,  I  believe,  think  it  one  in  which  a 
recommendation  for  the  mercy  of  the  Execu- 
tive Government  might  properly  be  made. 
That  is  a  very  proper  course  in  England, 
where  the  law  designedly  affixes  very  high 
punishments  to  certain  offences,  and  leaves  it 
to  a  Minister  of  State  to  advise  Her  Majesty 
whether  the  sentence  should  be  carried  out 
under  Her  Majesty's  warrant  or  should  be 
mitigated.  But  in  this  country  I  do  not 
think  that  the  law  contemplates  such  a  course. 
Under  the  Penal  Code  and  Code  of  Criminal 
Procedure  the  very  widest  discretion  is  usu- 
ally left  to  the  Judge.  Ev'en  a  capital  sen- 
tence is  carried  out  without  any  reference 
to,  or  warrant  of,  the  Executive  Government, 
and  the  interference  of  the  Government 
must  be  altogether  extraordinary  and  inci- 
dental. In  the  case  of  murder,  the  Penal 
Code  narrows  the  discretion  of  the  Judge  to 
the  alternative  punishments  of  death  or 
transportation  for  life ;  but  then  it  has  always 
seemed  to  me  to  be  the  spirit  and  intent  of 
the  Code  that  the  term  murder  should  be 
confined  to  the  very  Imrrowest  class  of  most 
heinous  homicides  for  which  no  reasonable 
excuse  or  extenuation  can  be  found,  and  that 
.we  must  consider  the  law  very  fully,  and 
construe  it  very  liberally,  before  we  feel  our- 
selves bound  to  bring  under  the  head  of 
murder  a  homicide  whicli  our  ordinary  sense 
and  feelings  cannot  class  as  an  offence  of  so 
deep  a  dye. 

In  this  spirit,  then,  I  look  at  the  offence 
before  us  and  at  the  law  on  the  subject. 

It  is  patent  that  the  prisoner  killed  the 
deceased  in  the  very  act  of  committing 
house-breaking  by  night  for  the  purpose  of 
theft.  1  may  also  premise  that  the  circum- 
stances' were  such  that,  if  the  prisoners  had 
only  remained  silent  or  told  a  story  more 
favorable  to  themselves,  no  offence  could  be 
charged  against  them.  Beyond  their  own 
statements,  there  is  not  a  tittle  of  evidence 
even  to  suggest  that  they  exceeded  the  ordi- 
nary right  of  private  defence  which  justifies 
the  killing  of  a  house-breaker  by  night. 
But,  apparently  not  viewing  their  own  con- 
duct in  a  culpable  light,  they  have  volun- 
teered statements  which  have  placed  them 
in  their  present  position.  It  appears  that 
the  first  prisoner  was  alarmed  by  the  boy 
(the  second  prisoner),  and  coming  up  caught 
the  deceased  burglar  in  the  act  of  coming 
through  the  hole  in  the  wall  and  entangled 
in  the  hole.  The  deceased  was,  as  the  Judge 
says,  "  a  very,  powerful  man.  "  The  prisoner, 
it  is  shewn,   shouted   lustily  for  assistance, 


and  (as  remarked  by  the  Judge),  if  the  chow. 
keedar  had  done  his  duty  instead  of  going  off 
half  a  mile  to  call  the  gorait,  the  deceased 
would    not    have    been    killed.      But,     as 
the  Judge  goes  on  to  narrate  in  his  judg- 
ment, the  prisoner  could  get  no  assistance, 
the  deceased  would  not  tell  who  he  was,  and 
"  fearing  escape  "  the  first  prisoner  called 
to  the  boy  to  bring  the  kodalee.    The  hoj 
fetched  the  kodalee  from  a  few  yards'  distance, 
and  then  and  there  the  first  prisoner  struck 
the  deceased  two  blows  which  killed  him. 
Insufficient  as  is  the  protection  afforded  to 
the  people  of  this  countr>'  against  burglars 
and  dacoits,  and  constant  as  is  our  complaint 
that  they  generally  shew  too  little  energy  in 
protecting  themselves,  I  confess  that  I  feel 
much     sympathy    for    a    man    who     has 
only    shewn    a     little    too    much    energy 
in  dealing  with  a  house-breaker.    But  I  must 
look  to  the  law  of  the  case.     To  begin  with, 
it  seems  to  me  to  be  entirely  a  misapplication 
of  terms  to  speak  of  this  act  as  done  dili- 
herately.     It   may  seem   deliberate  now  in 
the  narration,  but  I  think  it  evident  that  the 
whole  transaction  took  much  less  time  than 
it  takes  to  tell.     The  prisoner  was  struggling 
with    a    very    powerful   burglar,   and   call- 
ing for  assistance  which  did  not  come.    I 
take   the   refusal    to   tell   his   name  to  be 
a  refusal  to  surrender,   and  the  Judge  is, 
I   think,  justified   in   saying   that    the   pri- 
soner,  '*■  fearing  escape, "  knocked  him  on 
the  head.     As  the  fetching  the  kodalee  pro- 
bably did  not  take  many  seconds,  I  think 
that  the  thing  was  done,  not  deliberately,  but 
in  the  very  heat  and  excitement  of  the  strug- 
gle.    It  was  a   dark  night,   some  property 
of  the  prisoner  had  actually  been  taken,  and 
the  prisoner  might  well  suppose  that,  if  the 
burglar  escaped,   he  would  or  might  take 
property  with  him  ;  there  Was  neither  time 
nor  light  to  see  whether  he  was  going  empty- 
handed.     I    cannot    find    any   very   distinct 
provisions  of  the  law  regarding  the  degree 
of  violence  that   may   be   used   to  prevent 
the  escape  of  a  thief  or  robber,  but  I  cannot 
doubt  that,  as  observed  by  my  brother  Jack- 
son, the  prisoner  would  have  been  justified 
if  he  had  only  inflicted  such  injury  as  was 
necessary  to   prevent  escape.     As  respects 
private  defence  of  property,  the  Penal  Code 
seems  at  first  sight  very  distinctly  framed  to 
meet   such   cases  as  that  before  us.     It  is 
lawful,  by  way  of  defence,  to  kill  a  house- 
breaker by  night  (Section   103X    and    suck 
right  continues   so  long  as  the  house-tres- 
pass continues  (Section  103,  Clause  5),  and* 
also  (Clause  2)  till  the  offender  has  effected 
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his  retreat  with  the  property  or  assistance 
is  obtained.  Again,  if  the  right  of  private 
defence,  being  in  good  faith  exercised,  is  car- 
ried to  excess,  that  is,  beyond  lawful  limits, 
then  (Section  300,  Exception  2)  culpable 
homicide  is  not  murder,  but  a  homicide  of 
the  lesser  degree. 

Further,  when  a  man  kills  another  under 
the  influence  of  grave  and  sudden  provoca- 
tion depriving  him  of  self-control,  then  also 
the  offence  is  not  murder,  but  culpable  ho- 

t      micide. 

I         There    are,    however,    exceptions    within 

i  exceptions,  ancf  these  provisions  are  qua- 
lified by  final  reservations :  "  provided  that 
no  more  harm  than  is  necessary  is  inflicted," 

i  "  without  any  intention  of  doing  more  harm 
than  is  necessar}-  for  the  purpose,"  and  so 
on.  Now,  I  adrnit  that,  if  we  are  to  construe 
these  provisbns  ver}'  strictly  against  a  pri- 

'  soner — if  we  must  consider  that  a  man  strug- 
gling with  a  powerful  burglar  must  moder- 
ate his  blows,  and  calculate  them  so  as,  if 
possible,  not  to  kill,  but  only  to  stun  him — if 
we  are  to  measure  by  seconds  the  time  re- 
quired for  deliberation — and  if  we  are  to  re- 
fuse the  benefit  of  the  provision  in  favor  of 
those  acting  under  the  excitement  of  pro- 
vocation to  such  extent  as  deprives  them 
of  self-control  to  the  point  of,  as  it  were, 
temporary  insanity — then,  no  doubt,  reasons 
may  be  found  (and,  in  my  view,  too  frequent- 
ly are  found)  for  throwing  by  far  the  greater 
proportion  of  these  cases  into  the  category 
of  murder,  contrary,  as  I  think,  to  the  general 
purview  and  spirit  of  the  Code.  I  would,  then, 
construe  these  provisions  in  a  liberal  spirit 
in  favor  of  the  prisoners.  I  would  hold  that, 
if  a  man  in  good  faith  acts  for  the  protec- 
tion of  his  person  and  property  and  to 
stop  a  robber,  he  is  not  to  be  deprived 
of  all  benefit  of  the  law  because  he  hits 
somewhat  too  hard,  provided  always  that  a 
blow  of  some  kind  was  really  necessar}' 
to  effect  the  object  in  view. 

Further,  if  a  man  really  acted  under  the 
excitement  of  provocation,  I  would  give 
him  the  benefit  of  the  mitigated  Clause 
vrithout  requiring  proof  that  he  was 
literally  transported  beyond  every  possi- 
bility of  control  over  his  acts. 

In  this  case  the  prisoners  may  have  car- 
ried the  right  of  private  defence  and  the 
duty  of  securing  the  thief  a  little  too  far; 
buli  on  the  double  ground  that  they  acted 
against  the  burglar  under  the  excitement 
of  provocation,  and  that  they  in  good  faiih 
^cted  in  .defence  of  their* property  and  to 
secure  the  burglar,  I  hold  the  offence  to  be 


not  murder,  but  culpable  homicide.  I  would 
reduce  the  sentence  on  Durwan  Geer  to 
twelve  months',  and  on  Surwan  Geer  to  six 
months'  rigorous  imprisonment.  As  my  co- 
leagues  hold  that  the  law  binds  them  to 
convict  for  murder,  and  to  pass  the  severe 
sentence  prescribed,  I  hope  that  they  will 
join, me  in  recommending  mitigation  to  his 
Honor  the  Lieutenant-Governor.* 

MacphersoHi  J. — I  think  it  is  quite  clear 
that  the  prisoner  has  committed  the  offence 
of  murder.  He  did,  and  intended  to  do,  far 
more  harm  to  the  deceased  than  was  neces- 
sary for  any  purpose  of  defence,  either  of 
person  or  property.  Therefore  his  case  does 
not  fall  within  Exception  3,  Section  300 
of  the  Penal  Code,  and  what  he  did  can- 
not (with  reference  to  Exception  4,  Section 
99)  be  considered  to  have  been  done  in  the 
exercise  of  the  right  of  private  defence 
at  all.  The  right  of  private  defence  is  for 
protection,  and  not  for  punishment,  and  it  is 
impossible  to*  say  that,  in  acting  as  he  did, 
the  prisoner  acted  merely  for  his  own  pro- 
tection. ' 

The  case  does  not  fau  within  Exception  i, 
Section  300,  because  there  is  nothing  what- 
ever, to  shew  that  the  prisoner  caused  the 
deceased's  death  whilst  deprived  of  the 
power  of  self-control.  On  the  contrary,  it  ap- 
pears on  the  evidence  that  the  prisoner 
knew  perfectly  well  what  he  was  about, 
and  acted  with  deliberation.  The  kodalee 
with  which  the  murder  was  committed 
was  not  a  weapon  lying  immediately  at 
hand,  seized  by  the  prisoner,  and  used  in 
the  heat  of  sudden  passion.  It  was  brought 
to  him  by  his  brother  from  another  house 
or  room  by  the  prisoner's  order  and  for  the 
express  purpose  of  killing  the  deceased,  whom 
the  prisoner  had  on  the  ground,  and  was 
holding  there. 

In  my  opinion,  the  prisoner  ought  to  be 
sentenced  to  transportation  for  life. 


The  28th  April  1866. 

Present : 

The  Hon'ble  G.  Campbell  and  A.  G. 
Macpherson,  Judges. 

Abetment  of  Grievous  Hurt— Murder. 

Queen  versus  Goluck  Chung  and  others. 

Committed  by  the  Officiating  Joint  MagiS' 
trate,  and  tried  by  the  Sessions  Judge  of 


•  Note. — The  Lieutenant-Governor  subsequently  com- 
muted the  sentence  passed  on  Durwan  Geer  to  one 
year's  rigorous  imprisonment,  and  that  oi?  Surwan  Gccr 
to  six  months*  rigorous  imprisonment. — Edr. 
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Sylhfij  on  a  charge  of  culpable  homicide 
amounting  to  murder. 

The  prisoners  having  abetted  an  assault,  and  murder 
having'  been  committed — Held,  under  the  peculiar 
circumstance  of  the  case,  that  they  were  'guilty  of 
abetment  of  grievous  hurt,  and  not  abetment  ofmurder. 

Campbell,  J, — Upon  the  whole,  I  do  not 
think  that  the  appellants  abetted  Sheikh 
Khawuz  with  the  knowledge  that  he  was 
likely  to  commit  murder,  but  only  with  the 
intention  of  assaulting  the  deceased,  and  with 
the  knowledge  that  deceased  might  suffer 
grievous  hurt.  I  would,  therefore,  alter  the 
sentence  passed  on  the  appellants  to  that 
which  I  should  deem  proper  on  a  conviction 
for  abetting  grievous  hurt,  under  the  circum- 
stances, m.,  3  years'  rigorous  imprisonment. 

Macpherson,  J, — I  also  think  that  these 
prisoners  ought  not  to  be  convicted  of  mur- 
der, or  to  be  sentenced  for  that  offence.  I 
am  not  satisfied  that  any  of  them  struck 
the  deceased  as  alleged  in  the  evidence.  The 
case  against  the  prisoners  seems  to  me  to 
go  no  farther  than  that  they  went  out  to 
assist  in  beating  ti^  deceased.  Intending 
to  hurt  him,  they  are,  no  doubt,  liable  for  any 
hurt  or  even  grievous  hurt  done  him.  But  the 
killing  the  deceased  in  the  manner  in  which 
he  was  killed  by  Khawuz  went  so  far  beyond 
the  purpose  for  which  these  prisoners  seem  to 
have  gone  out,  that  I  do  not  look  upon  the 
murder  which  he  committed  as  an  act  done 
in  furtherance  of  the  common  object.  The 
act  abetted  was  different  from  the  act  done, 
and  the  act  done  was  not  the  probable  con- 
sequence of  the  abetment.  I  do  not  think  that 
the  prisoners  knew  that  the  hurt  abetted  was 
likely  to  cause  death,  or  that  they  intended 
it  to  cause  death.  As  the  prisoners  were 
abettors,  and  were  present,  I  think  they 
should  be  punished  as  for  grie'«ous  hurt.  I 
concur  in  the  proposed  sentence  of  three 
years'  rigorous  imprisonment.    • 


The  30th  April  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

Judges. 

Compensation  (under  Section  44,  Code  of  Crimi- 
nal Procedure) — Damages. 

Queen  versus  Barjoo  Koormee  and  another. 

Committed  by  the  Joint  Magistrate y  and  tried 
by  the  Sessions  Judge  of  Gya^  on  a  charge 
of  grievous  hurt. 

The  compensation  awarded  under  Section  44  of  the 
Code  of  Criminal  Procedure  to  the  person  injured  in 
consideration  of  the  loss  which  he  has  suffered,  corre- 
sponds to  damages  awarded  in  civil  proceedings. 


We  think  the  Judge's  order  is  quite  ^ 
The  compensation  awarded  under  Sectkxi 
of  the  Code  of  Criminal  Procedorc  to 
person  injured  in  consideration  of  the 
which  he  ha<Lsuffered  corresponds  to  " 
ages  "  awarded  in  civil  proceedings. 

The  discretion  allowed  to  the  Jod^ 
very  wide. 


The  7th  May  1866. 


Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  GIo^ 

Judges. 

Imprisonment  (in  default  of  fine)— Cofltenpl| 
(Refnsal  to  answer  public  semnt|. 

Criminal  Jurisdiction. 

Referred  under  Section  ^j-^  of  the  Oie 
Criminal  Procedure  and  Circular 
No,  18,  dated  isth  July. 

Queen  versus  Jogeshar  Roy. 

Simple,  and  not  ri|forous,  imprisonment  caa  be 
flicted  in  default  of  payment  of  a  fine  imposed  < 
offender  convicted  under  Section  179  of  the  Peaal 
for  refusal  to  answer  a  question  demanded  of  hia 
public  servant  on  a  subject  on  which  he  was 
bound  to  state  the  truth. 

Wet  are  of  opinion  that  the  offence 
mitted  by  the  accused  comes  under  the 
visions  of  Section  179  of  the  Penal 
the  accused  having  refused  to  answer  a  qi 
tion  demanded  of  him  by  a  public  senant 
a  subject  on  which  he  was  legally  bound 
state  the  truth. 

The  Deputy  Magistrate  is  clearly 
in  stating  that  he  disposed  of  the  case 
der  Section  21,  Act  XXIII.  of  1861,  as 
find  that  he  made  over  the  accused  for 
before  himself  in    his  capacity  of 
Magistrate,  and  punished  him  under  Secd( 
228  of  the  Penal  Code. 

The   infliction  of  rigorous  imprisonm< 
in  default  of  payment  of  the  fine  was  cl( 
illegal,  and  we  accordingly  order  that  simpi 
be  substituted  for  rigorous  imprisonment 

As  the   accused   has  been  guilty  of 
offence  under  Section  179  of  the  Penal  C( 
and  as  the  amount  of  fine  is^ot  ex^ 
and   has  been   paid,  we  see  no  reason^ 
take    further    action    in   the    matter. 
Judge  will  be  instructed  accordingly. 
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The  7th  May  1866. 

I  Present : 

The  Hon'ble  W.  S.  Seton-Karr  and  A.  G. 
Maq)herson,  Judges, 

False  evidence — Corroboration, 
^aeen  versus  Mohina  Chunder  Chuckerbutty. 

Committed  by  the  Magistrate^  and  tried  by  the 
Officiating  Sessions  Judge  0/ Jessore,  on  a 
charge  of  false  evidence. 

Id  a  case  of  giving  false  evidence,  the  strictest  and 
ftost  accurate  proof  is  necessary,  and  the  t'estimony  of 
Ittngle  witness  unsupported  by  corroborative  evidence 
^  insufiScient  for  a  conviction. 


We  think  that  on  this  record  the  convic- 


\ 

jSon  for  giving  false  evidence  is  bad.     The 

blse  evidence  with  which  the'  prisoner  is 

diarged  is  his  having  deposed,  in  the  course 

flf  a  suit  in  the  Small  Cause  Court  at  Tes- 

(tore,  that  he  had  paid  a  certain  sum  of  six 

ivpees  and  nine  annas  to  one   Rutheeram 

|Nath,  the  prosecutor.     On  such  a  charge,  we 

jshonld  have  expected  to  find  that  the  pro- 

ifecntor    was  asked  expressly    whether  the 

iprisoner  did  or  did  not  pay  him  the  rupees 

[6-9  referred  to ;  yet  no  such  question  seems  to 

tliave  been  asked,  and  there  is  no  express 

[denial  by  the  prosecutor  that  he  received 

ftat  sum.     It  is  true  prosecutor  swore  that 

fte  receipt  for  rupees  6-9,  purporting  to  be 

dgned  by  him,  which  the  prisoner  produced, 

^  a  forger}' ;  but  its  being  a  forgery  is  not 

niconsistent  with  the  possibility  of  the  truth 

,  of  the  statement  that  the  money  was  in  fact 

;  IMitd.    It  is  also  true  that,  from  the  whole 

of  the  prosecutor's  evidence,  an  inference 

:  ttay  be  drawn  that  he  meant  to  depose  that 

f.  ne  never  did  receive  the  rupees  6-9  ;  still,  in 

^  »  case  of  givfeg  false  evidence,  the  strictest 

vtnd  most  accurate  proof  '|3  essential,   and 

I  ^lien  the  question  is  as  to  an  alleged  pay- 


ment as  in  the  present  instance,  the  Court 
ought  to  have  put  the  question  directly  to 
the  prosecutor  in  the  express  terms  made 
use  of  by  the  prisoner  in  the  Small  Cause 
Court. 

Further,  the  testimony  of  a  single  witness, 
unsupported  by  corroborative  evidence,  is 
insufficient  to  convict  a  person  charged  with 
giving  false  evidence  (see  Reg.  vs,  Lall 
Chand  Kowrah,  5  W.  R.  C.  R.  23).  In  the 
present  case,  the  evidence  of  the  prosecutor 
is,  in  our  opinion,  wholly  uncorroborated. 
The  evidence  of  the  two  witnesses  who 
say  that  the  prisoner  applied  to  them  to 
give  false  evidence  in  his  behalf,  to  prove 
the  receipt  or  the  payment  of  the  money,  in 
the  Small  Cause  Court,  seems  to  us  wholly 
worthless  and  unreliable.  Then  the  ques- 
tion being  whether  the  prisoner  did  or  did 
not  pay  rupees  6-9  to  the  prosecutor,  we  are 
at  a  loss  to  see  how  any  corroboration  of  the 
prosecutor's  statement  is  to  be  found  in  evi- 
dence as  to  the  mode  in  which  the  prosecu- 
tor usually  keeps  his  books  or  transacts  his 
business.  Finally,  we  s^  no  corroboration, 
to  which  we  attach  any  weight,  in  the  fact 
that,  when  taken  before  the  Sessions  Judge 
in  order  to  be  committed  for  trial  for  giving 
false  evidence,  the  prisoner  in  general  terms 
said  he  had  committed  a  fault,  and  prayed 
to  be  let  off.  We  do  not  think  that  such 
expressions,  made  use  of  under  such  circum- 
stances by  a  person  of  the  prisoner's  class, 
can  in  any  degree  be  relied  upon  as  proof 
of  his  being  guilty  of  the  offence  with  which 
he  is  charged. 

On  the  whole,  we  consider  the  conviction 
on  the  charge  of  giving  false  evidence  is  bad. 
Nevertheless,  under  Section  426  of  the  Code 
of  Criminal  Procedure,  we  shall  not  reverse 
or  alter  the  finding  or  sentence  of  the 
Lower  Court,  because  it  appears  to  us  that 
the  prisoner  might  on  the  evidence — ^the  testi- 
mony of  one  witness  being  in  law  sufficient, 
and  the  Lower  Court  having  accepted  the  evi- 
dence of  the  prosecutor  as  true — have  been 
properly  convicted  of  the  offence  of  dis- 
honestly using  as  a  genuine  document  the 
receipt  which  he  knew,  or  had  reason  to  be- 
lieve, to  be  a  forged  document  (Section  471 
of  the  Penal  Code).  For  this  offence  he 
might  have  received  a  more  severe  sentence 
than  that  which  has  been  passed  upon  him. 
And,  as  the  accused  has  not  been  prejudiced 
by  the  defect  in  the  proceedings,  we  dismiss 
the  appeal. 

The  prisoner  ought  to  have  been  charged 
with  giving  false  evidence,  and  ^also  under 
Section  471. 
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The  9th  May  1866. 

Present  : 

The  Hon'ble  F.  B.  Kemp  and  F.  A.  Glover, 

Judges, 

Murder— Culpable  Homicide  not  amonntiiig:  to 

Murder. 

Queen  versus  Teprah  Fukeer  and  others. 

Committed  hy  the  Officiating  Joint  Magis- 
trate, and  tried  by  the  Sessions  Judge  of 
Rungpore,  on  a  charge  of  grievous  hurt, 

A  person  who  beats  another  brutally  and  continuously 
so  that  the  back  of  the  victim  is  reduced  to  a  state  of 
pulp,  and  yet  studiously  avoids  breaking  a  bone  (the 
very  fact  of  his  taking  such  a  precaution  evincing  de- 
liberation), is  guilty  of  ni|4fder  or  culpable  homicide  not 
amounting  to  murder,  according  as  there  may  or  may 
not  have  been  grave  provocation. 

These  three  prisoners  have  been  convicted, 
by  the  Sessions  Judge  of  Rungpore,  of  volun- 
tarily causing  "grievous  hurt,"  Section  325, 
Indian  Penal  Code.  The  sentence  is  ^\^ 
years'  rigorous  imprisonment.  We  may  ob- 
serve that  the  Assessors  acquitted  the  prison- 
ers Churkotoo  and  Pelkoo.  These  prisoners 
were  also  discharged  by  the  Joint  Magistrate, 
but  were  subsequently  committed  under 
the  orders  of  the  Sessions  Judge.  The 
prisoner  Teprah  Fukeer  was  committed  on  a 
charge  of  culpable  homicide  not  amount- 
ing to  murder,  to  which  the  Sessions  Judge 
added  the  chai^ge  of  volunt^ily  causing 
grievous  hurt. 

We  have  considered  the  whole  of  the  evi- 
dence. It  appears  clear  that  there  was  an 
intrigue  between  the  deceased  and  the  wife 
of  the  prisoner  Teprah  Fukeer.  It  is  staled 
that  this  connection  had  been  broken  off, 
but  we  are  doubtful  of  the  truth  of  this 
statement.  This  much  is  established  by  the 
evidence,  that,  on  the  night  of  the  murder, 
the  deceased  went  to  the  house  of  Teprah 
Fukeer  (he  at  the  time  being  absent) ;  but 
whether  he  went  there  by  assignation  or 
with  a  view,  as  stated  by  the  wife  of  the 
prisoner,  ito  have  forcible  connection  with 
ner,  is  not  so  clear.    That  the  deceased 


was  cruelly  beaten  is  clear  from  the  evidence 
of  the  medical  officer,  who  deposes  "tbi 
the  cause  of  death  was  compression  of  ^ 
brain  and  injury  to  the  spinal  chord,  tke 
result  of  a  severe  beating  on  the  back,  mctf 
probably  inflicted  with  a  bamboo."  TV 
Civil  Assistant  Surgeon  farther  stated  da 
''  the  muscles  of  the  back  were  reduced  toi 
state  of  pulp,  and  were  infiltrated  with  blood 
to  below  the  knee.  There  was  no  roptare  of 
the  spleen  or  any  other  organ." 

The  Sessions  Judge  observes  "  that  it  is 
true  that  th^  deceased  was  beaten  in  a 
*  brutal '  manner,  but  there"  were  no  bonci  ! 
broken*  or  any  beating  about  the  head ;  nor 
was  any  dangerous  weapon  used,  and  from 
the  marks  being  all  over  the  back,  it 
would  seem  that  the  accused  did  not  intend 
to  inflict  any  injuries  on  any  known  ntal 
portion  of  the  body;  and  therefore  I  tbiok 
that  the  intention  to  cause  such  bodily  ifl> 
jury  as  was  likely  to  cause  death,  or  that  a 
guilty  knowledge  that  death  was  likely  \xi 
ensue,  cannot  be  imputed  to  the  prisoner/' 

From  this  it  would  appear  that,  in  tke 
Judge's  opinion,  a  party  who  beats  anodier 
brutally  and  continuously,  so  that  the  bad 
of  the  victim  is  reduced  to  a  state  of  pulp 
to  below  the  knee,  so  long  as  he  studiousiT 
avoids  breaking  a  bone  (and  the  very  bict  tk 
his  taking  the  precaution  evinces  delibera- 
tion), is  not  guilty  of  murder.  We  give 
the  prisoner  the  benefit  of  the  grave  pro- 
vocation he  received ;  but,  taking  his  own 
admission  as  disclosed  in  his  statement 
before  the  Joint  Magistrate,  we  find  that 
he  was  satisfied  of  the  innocence  of  his  vife 
on  the  night  in  question,  and  that  no  sexoal 
intercourse  had  taken  place  on  that  oc- 
casion between  her  and  the  deceased.  He 
also  admits  that  he  returned  to  the  attack 
upon  the  deceased,  and  we  find  that  he  took 
undue  advantage,  and  acted  in  a  cruel  and 
brutal  manner.'  We  therefore  convict  the 
prisoner  Teprah  Fukeer  of  culpable  homicide 
not  amounting  to  murder.  The  sentence  maj 
stand. 

There  is  no  evidence  against  the  other 
prisoners  beyond  that  of  the  wife  of  the 
prisoner  Teprah  Fukeer ;  and,  as  her  staI^ 
ments  before  the  Joint  Magistrate  and  the  . 
Sessions  Judge  differ  widely,  we  do  not  think  , 
it  would  be  safe  to  convict  these  prisoneis. 
We  therefore  acquit  them  in  concurrence 
with  the  opinions  of  the  Assessors  and  Joint 
Magistrate. 
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The  14th  May  1866. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glo- 
ver, Judges, 

Disputed  possession— Oral  evidence. 

Miscellaneous  case. 

Maharajah  Gobind  Nauth  Rai 

•       versus 

Rajah  Anund  Nauth  Rai. 

Oral  evidence  is  the  principal  matter  upon  which 
Ma^trates  can  proceed  in  determining^  a  question  ol 
possession  under  the  Code  of  Criminal  Procedure. 

We  are  decidedly  of  opinion  that  the 
order  of  the  Joint  Magistrate  in  this  case 
must  be  set  aside.  Being  directed  by  this 
Court  to  hold  an  enquiry  into  the  subject- 
matter  under  Section  318  of  the  Code  of 
Criminal  Procedure,  the  Joint  Magistrate 
has  confined  himself  to  examining  the  docu- 
ments produced,  and  has  refused  to  hear  the 
witnesses  whom  the  parties  had  in  attend- 
ance. He  justifies  this  refusal  by  the  re- 
mark that  "to  commence  to  take  oral  evi- 
dence would  be  to  entitle  each  party  to 
bring  hundreds  and  perhaps  thousands  of 
"  witnesses  on  both  sides."  Whether  the 
parties  would  or  would  not  have  brought 
hundreds  or  thousands  of  witnesses,  they 
were  entitled  to  have  them  heard  ;  and  we 
cannot  refrain  from  expressing  our  surprise 
that  the  Sessions  Judge,  in  reviewing  this 
decision,  should  observe  that  *'ihe  law  does 
"  not  prescribe  any  particular  form  in  which 
**  the  Magistrate,  in  cases  of  this  kind,  is  to 
**  prosecute  his  enquiries.  It  simply  says 
the  Magistrate  shall  call  on  all  parties  to 
state  their  claims,  and  shall  proceed  to  en- 
quire; but  that  enquiry,  not  being  in  any 
way  d^n#d  or  limited,  may  be  an  enquiry 
based  upon  parol  evidence  or  documentary 
**  evidence,  as  the  case  may  be*" 
Vol.  V. 
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Now,  it  is  quite  manifest  that  documentary 
evidence  would  at  the  best  be  a  most  un- 
safe guide  in  determining  a  question  of 
possession.  Both  in  cases  under  Act  IV,  of 
1840,  and  under  the  Sections  of  the  Code  of 
Criminal  Procedure  which  with  certain 
modifications  continue  a  portion  of  that  law, 
oral  evidence  always  has  been,  and  must  be, 
the  principal  matter  upon  which  Magistrates 
can  go. 

The  Joint  Magistrate's  order  is  therefore 
set  aside.  We  express  no  opinion  upon  the 
necessity  for  making  this  enquiry  under 
Section  318.  The  enquiry  has  been  ordered 
by  competent  authority,  and  must  be  carried 
out  in  a  lawful  manner. 


The  17th  May  1866. 

Preset : 

The  Hon'ble  F.  B.  Kemp,  Judge, 

Plea  of  Intoxication. 

Queen  versus  Bodhee  Khan. 

Committed  by  the  Assistant  Magistrate  of 
Aurungabad,  and  tried  by  the  Sessions 
Judge  of  Gya,  on  a  charge  of  grievous 
hurt. 

Voluntary  intoxication  is  not  a  valid  plea  for  an 
i>ffcnce. 

.  This  is  a  very  clear  case.  The  prisoner 
wounded  his  uncle  and  another  person  with 
a  sword  mopt  severely.  The  two  men  were 
for  a  long  time  in  the  hospital,  and  were 
for  more  than  twenty  days  in  severe  bodily 
pain,  unable  to  follow  their  ordinary  pur- 
suits. 

The  prisoner  pleads  intoxication,  but  there 
is  no  proof  of  this  plea  ;  and,  if  drunk  at 
all,  he  was  voluntarily  drunk  (Section  85 
of  the  Indian  Penal  Code).  Taking  the  ag- 
gravated circumstances  of  this  case  into  con- 
sideration, the  sentence  is  not  too  severe. 

I  reject  the  appeal,  and  confi/m  the  con- 
viction. 
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The  29th  May  ig66. 

Prtstnt : 

The  Hon'ble  Sir  Barnes  Peacock,  ^/.,  Chte/ 
Yus/tce,  and  the  Hon'ble  F.  B.  Kemp, 
W»  S.  Seton-Karr,  L.  S.  Jackson,  and 
J.  B.  Phear,  Judges. 


(of  accomplices)— Corroboration- 
Power  of  High  Court  (to  set  aside  conviction 
and  Older  aev  trial  for  error  or  defect  ia  svm- 
ming:  up). 

CrimiBal  Appeal  No.  75  of  1866. 
Elahee  Buksh,  Appellant. 

MMiri.  T.  BarroWt  R.  T,  Allan,  /?.  E, 
Twidalt^  and  C.  Gregory,  Baboo  Roma- 
nath  Bose,  Moulvie  Murhumut  Hossein, 
and  Moomhee  Ameer  Alt  for  Appellant. 


] 


A  conviction  founded  upon  the  uncorroborated  evi- 
dence of  one  or  inorc  acoomplices  alone  is  valid  in  law. 

The  evidence  of  accomplices  should  not  be  left  to  a 
ury  without  such  directii^  and  observations  from  the 
udge  as  the  circumstances  of  the  case  may  require. 

Improper  advice  given  by  the  Judee  to  the  jury  upon 
a  question  of  fact,  or  the  omission  of  the  Judge  to  ^ive 
that  advice  which  a  Judge,  in  the  exercise  of  a  sound 
judicial  discretion,  ought  to  gfive  the  Jvry  upon  questions 
of  fact,  amounts  to  such  an  error  in  law  in  summing  up 
as  to  justify. the  Hieh  G)urt,  on  appeal  or  revision,  in 
setting  aside  a  vermct  of  ^iity. 

The  power  of  setting  aside  convictions,  and  ordering 
new  trials  for  anv  error  or  defect  in  the  summing  up, 
will  be  exercised  by  the  High  Court  only  when  the  Court 
is  satisfied  that  the  accused  person  has  been  prejudiced 
hf  the  error  or  defects  or  that  a  failure  of  justice  has 
been  occasioned  thereby. 

Thds  case  was  re/erred  to  a  Full  Bench  by 
Justices  L.  S,  Jackson  and  Glover  with 
the  following  order : — 

Re/erring  Order, — Wr  are  of  opinion  that 
this  conviaion  is  bad  in  law,  and  should  be 
reversed.  • 

The  evidence  against  the  prisoner  was 
that  of  three  approver  witnessfes,  two  of 
whom  were  professional  dacoits  under  the 
surveillance  of  the  Police,  and  over  whose 
heads  a  former  conviction  for  dacoity  was 
pending.  The  evidence  of  these  persons 
was  in  no  way  corroborated,  for  the  Telee, 
who  deposes  that  he  sold  the  2^  seers  of  oil 
to  Paochcowree,  Elahee  Buksh's  servant, 
could  not  fix  the  date  of  the  sale  in  any 
satisfactory  manner,  and,  moreover,  admitted 
that  Pauchcowree  used  always  to  buy  oil  at 
his  shop  in  various  quantities,  at  intervals 
of  three  and  four  days.  To  this  may  be 
added  that^hese  approver  witnesses  never 
mentioned  Elahee  Buksh's  name  until  they 


had  been  two  days  in  the  hands  of  the 
Police,  and  that  it  was  from  informatin 
received  through  Elahee  Buksh  that  tk 
first  clue  to  the  dacoity  was  obtained. 

The  Judge  ought  to  have  directed  ^. 
Jury  that  the  evidence  of  approvers,  acd 
especially  of  such  approvers,  ought  to  be 
received  wi-th  great  caution,  and  that  ander 
no  circumstances  would  it  be  legally  suffi- 
cient evidence  imless  it  were  In  some  wa?  or 
Other  corroborated ;  and  he  ought  further  to 
have  told  them  that  it  was  not  corroborated 
in  any  way.  Instead  of  thys  directing  the 
Jury,  the  Judge  simply  left  it  to  them  to 
decide  whether  the  approvers  were  speaking 
the  truth  or  not. 

This  misdirection  we  consider  to  ha^ 
been  an  error  of  law,  the  result  of  wfiidi 
has  been  to  convict  Elahee  Buksh  on  what  is 
not  legal  evidence. 

We  think,  therefore,  that  the  finding  and 
sentence  should  be  reversed,  and  the  pri- 
soner released. 

But  it  has  been  brought  to  our  notice  that 
there  are  conflicting  decisions  on  the  point, 
and  that  a  Divisional  Bench  of  this  Coon 
have  ruled  in  the  case  of  the  Queen  versm 
Godai  Raout  (V.  Weekly  Reporter,  page 
11)  that  a  ]\iTy  may  convict  upon  the  evi- 
dence of  an  accomplice,  though  not  corro- 
borated so  as  to  show  the  prisoner's  panict- 
pation  in  the  offence. 

They  also  niled  that  Section  28  of  Act 
II.  of  1855  did  not  apply  to  Mofosal 
Courts. 

And  another  Divisional  Bench,  coa- 
sisting  of  three  Judges,  ruled*  Queen  versus 
Dwarka  (V.  Weekly  Reporter,  page  18^ 
that  the  uncorroborated  testimonv  of  an  ac- 
complice  was  not  sufficient  for  conviction. 

It  has,  moreover,  it  appears,  since  beea 
laid  down  by  a  Full  Bench  of  this  Court 
(7th  February  1866,  Reg.  versus  Lalcfaand 
Kaora,  V.  Weekly  Reporter,  page  20)  that 
Section  28,  Act  II.  of  1855,  refers  to  all 
Courts,  Mofussil  included. 

Under  these  circumstances,  we  are  not 
we  conceive,  at  liberty  to  pass  final  ofdeR 
in  this  case  until  the  point  in  questicm,  m.. 
whether  or  no  the  uncorroborated  evidence 
of  an  accomplice  is  legally  sufficient  for  con- 
viction, be  settled  authoritatively,  and  ^ 
accordingly  direct  that  this  case  be  lai>i 
before  a  Full  Bench  of  this  Court  for  the 
purpose.  As  the  prisoner  Elahee  Buksb  is 
under  sentence  of  transportaticti.  the  Ses- 
sions Judge  will  be  directed  to  suspend  the 
execution  of  his  ^ntence  until  the  result  of 
this  reference  be  known*. 
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The  opinion  of  the  Full  Bench  will  be 
asked  on  these  points :  firsts  whether  a  con- 
viction can  be  had  on  the  uncorroborated 
evidence  of  one  or  more  accomplices  ? 
.  Second, — If  not,  what  is  the  nature  of  the 
corroboration  required  ? 

Peacock,  C.  J.  (Kemp  and  Phear,  JJ,, 
concurring), — I  am  of  opinion  that  a  con- 
viction upon  the  uncorroborated  testimony 
of  an  accomplice  is  legal.  This  is  not  new 
law,  nor  founded  upon  a  new  principle. 
.  The  point  was  decided  in  England  as  far 
bdck  as  the  10^1  December  i66a,  after  con- 
ference with  all  the  Judges. 

Several  cases  to  thai  effect  are  cited  by  Sir 
Matthew  Hale  in  his  "  Pleas  of  the  Crown," 
Vol.  I.,  pp.  303-304.  He,  however,  remarks  : 
''  Yet,  though  such  a  party  is  admissible  as 
^*  a  witness  in  law,  the  credibility  of  his  tes- 
"  timony  is  to  be  left  to  the  Jury ;  and  truly 
*'  it  would  be  hard  to  take  away  the  life  of 
''any  person  upon  such  a  witness  that 
'*  swears  to  save  his  own,  and  yet  confesseth 
*' himself  guilty  of  so  great  a  crime,  unless 
*'  there  be  very  considerable  circumstances 
"  which  may  give  the  greater  credit  to  what 
"  he  swears/' 

In  the  King  vs,  Attwood,  i  Leach's  Crown 
Cases,^  p.  464,  which  is  a  leading  case  upon 
the  subject,  two  prisoners  were  convicted  of 
highway  robbery  upon  the  uncorroborated 
evidence  of  an  accomplice  as  to  their  identity. 
The  question  was  referred  for  the  opinion  of 
the  twelve  Judges,  who  were  unanimously  of 
opinion  that  an  accomplice  alone  is  a  com- 
petent witness;  and  if  the  Jury,  weighing 
the  probability  of  his  testimony,  think  him 
^  worthy  of  belief,  a  conviction  supported  by 
I     such  testimony  alone  is  perfectly  legal. 

Id  sentencing  the  prisoners,  Mr.  Justice 
BuUer  made  the  following  remarks  : — 

"  Priscmers,  you  were  convicted  of  a 
"  highway  robbery  at  the  last  summer  As- 
'*  sizes  at  Bridgewater.  The  material  cir- 
i  "  cumstances  of  the  trial  were  these.  The 
"  prosecutor  gave  in  evidence  that  he  was 
"robbed  by  three  men  on  the  day  laid  in 
"the  indictment,  mentioning  the  conver- 
"  sation  that  passed  during  the  robbery,  and 
"  proving  all  the  facts  that  are  necessary  in 
'*  law  to  constitute  that  offence ;  but  as  it 
"  was  dark,  he  could  not  swear  to  the  person 
"  by  whom  it  was  committed.  The  accom- 
''piice  was  then  called,  who  swore  that  he 
-'and  you  had,  in  company  of  each  other, 
"  committal  this  robbery,  and  he  mentioned 
^^  all  the  circumstances  that  passed^  which 
•'exactly  corresponded  with  those  which  the 
''prosecutor   had   before    related.     On    the 


"  testimony  of  thes^  two  witnesses,  the  Jury 
"  found  you  guilty ;  but  on  a  doubt  arising 
**  in  my  mind  respecting  the  propriety,  of 
**  this  conviction,  I  thought  it  proper  to  refer 
''  your  case  to  the  consideration  of  the  twelve 
''Judges.  My  doubt  was  wheUier  the  evi- 
''  dence  of  an  accomplice,  unconfirmed  by  any 
'^  other  evidence  that  could  materially  affect 
"  the  case,  w^as  sufficient  to  warrant  a  convic- 
'^  tion ;  and  the  Judges  are  imanimously  df 
''  opinion  that  an  accomplice  alone  is  a  com- 
''  petent  witness,  and  that,  if  a  Jury,  weigb- 
''  ing  the  probability  of  his  testimony^  think 
'*  him  worthy  of  belief,  a  conviction  supported 
''  by  such  testimony  alone  is  perfectly  legal. 
"The  distinction  between  the  competency 
"  and  the  credit  of  a  witness  has .  been 
"  long  settled.  If  a  question  be  made 
"  respecting  his  competency ,  the  decision 
"of  that  question  is  the  exclusive  pro- 
"vince  of  the  Judge;  but  if  the  ground 
"of  the  objection  go  to  his  credit  only, 
"  his  testimony  must  be  received  and  leift 
"with  the  Jury,  under  such  directions 
"  and  observations  /f£m  the  Court  as 
^^  the  circumstances  o/the  case  me^y  require, 
"to  say  whether  they  think  it  sufficiently 
"  credible  to  guide  their  decision  on  the 
"  case.  An  accomplice,  therefore^  being  a 
"competent  witness,  and  the ^ Jury  in  thfe 
"  present  case  having  thought  him  worthy 
"of  credit,  the  verdict  of  guilty  which  has 
"  been  found  is  strictly  legal,  though  found 
"  on  the  testimony  of  the  accomplice  only." 
His  Lordship  then  passed  sentence  of  death 
upon  the  prisoners,  but  intimated  that  it 
was  his  intention  to  recommend  them  to 
mercy. 

In  the  case  of  the  King  i;^.  Jones*  2 
Campbell's  Reports  131,  Lord  Ellenborottgh 
says :  "  No  one  can  seriously  doubt  that  a 
"  conviction  is  legal,  though  it  proceed  upon 
"  the  evidei^e  of  an  accomplice  only.  Judges, 
"  in  their  discretion,  will  advise  a  Jury 
"  not  to  believe  an  accomplice,  unless  he 
"is  confirmed,  or  only  in  so  far  as 
"  he  is  confirmed  ;  but,  if  he  is  believed, 
"  his  testimony  is  unquestionably  sufficient 
"to  establish  the  facts  which  he  deposes: 
"  it  is  allowed  that  he  is  a  competent  witness, 
"  and  the  consequence  is  inevitable  that,  if 
"  credit  is  given  to  his  evidence,  it  requires 
"no  confirmation  from  another  wkncM. 
"  Within  a  few  years,  a  case  was  referred  to 
"  the  twelve  Judges  where  four  men  were  CM- 
"  victed  of  a  burglary  upon  the  evidence  of 
"  an  accomplice  who  received  no  confirma- 
"tion  concerning  any  of  the 'facts  wbieh 
"proved  the.  criminality   of   one    of    the 
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"  prisoners ;  but  the  Judges  were  unani- 
"  mously  of  opinion  that  the  comiciion  as 
**Jo  all  the  four  was  legal,  and  upon  that 
"opinion  they  all  suffered  ihe  penally  of 
**  the  law.  Strange  notions  upon  this  subject 
"  have  lately  got  abroad,  and  1  have  thought 
"  it  necessary  to  say  so  much  for  the  purpose 
"  of  correcting  them." 

See  the  King  versus  Durham  and  another, 
Leach's  Crown  Ca^es  478. 

At  the  Old  Bailey  Sessions,  1 784.  Smith  and 
•Davies  were  tried  for  robbing  Hunier.  Durinir 
the  night  the  prosecutor  was  auacked  by  four 
ruffians  whose  persons  he  was  unable  to 
identify,  but  during  the  scuffle  he  had  torn 
a  piece  of  the  coat  which  one  of  them  had 
on,  who,  on  being  discovered  by  these  means, 
turned  King's  evidence,  and  implicated  the 
two  prisoners.  But  the  Court,  although  it 
was  admitted  as  an  established  rule  of  law 
that  the  uncorroborated  testimony  of  an  ac- 
complice is  legal  evidence,  thought  it  too 
dangerous  to  suffer  a  conviction  to  take 
place  under  such  unsupported  testimony,  and 
the  prisoners  were  a^uiiied. 

The  law,  as  above  laid  down,  that  a  con> 
viction  is  legal,  though  supported  by  the  un- 
corroborated evidence  of  an  accomplice,  has 
been  admitted  by  Lord  Denman  in  Rex  versus 
Hastings  and  another,  Carrington  and  Payne's 
Reports  152;  by  Baron  Alderson  in  Rex 
versus  Wilkes,  7  Carrington  and  Payne's 
Reports  272  ;  and  by  many  other  learned  and 
eminent  Judges ;  and  it  was  so  ruled  br  the 
Court  of  Criminal  Appeal  in  Rex  versus 
Stubbs,  25  Law  Journal  Reports,  IMajjisiraies' 
Cases,  page  16.  The  law  of  England,  there- 
fore, upon  this  subject  is  beyond  doubt. 

The  Law  of  America  is  the  same,  and  in 
that  country,  where  in  most  of  the  States  new 
trials  are  granted  in  criminal  cases,  new 
trials  have  been  refused  even  whtn  the 
verdicts  were  obtained  upon  th»  uncorrobo- 
rated evidence  of  an  accomplice.  Tixt  cases 
upon  the  subject  are  collected  in  Wharton's 
Criminal  Law  of  the  United  States  of  America, 
page  366.  It  does  not  appear  that,  in  the 
cases  in  which  new  trials  were  refused,  the 
•Judge  who  tried  the  case  had  otniited  to 
make  such  observations  to  the  Jury,  with 
reference  to  the  evidence  of  the  accomplices, 
as  the  circumstances  requited.  But  in  civil 
cases  it  is  clear  that  both  in  that  country 
'and  in  Lngland  a  new  trial  will  be  granted 
where,  from  the  absence  of  pioper  in.struc- 
tions  from  the  Judge,  the  Jury  fall  into 
an  error.  Formerly,  the  rule  was  tiiat  the 
mere  comnftssion  of  a  crime  did  not  render 
a  witness  incompetent,  but  persons  convicted 
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of  treason,  felony,  or  certain  other  crimes, 
rendered  incompetent  by  conviction.  Tk 
incompetency  created  by  conviction  vasi^ 
moveil  in  England  by  Act  of  Parliament, aai 
was  subsequently  removed  here  by  Act  XDL 
of  1837,  by  which  it  was  enacted  that « 
person  shall,  by  reason  of  a  conviction  foraar 
offence  whatever,  be  incompetent  to  be 
a  witness  in  any  stage  of  a  cause,  civil  or 
criminal,  or  before  any  Court  in  the  teni* 
lories  of  the  East  India  Company. 

It  was  contended,  in  the  course  of  ar^ 
ment  in  the  present  case,  t^^at  in  India  the 
rule  of  evidence  in  the  Mofussil  is  different 
from  the  law  of  England  with  respect  to  the 
legality  of  convicting  upon  the  uncorrobo- 
rated evidence  of  an  accomplice. 

If  there  had  been  a  long  uniform  coune 
of  decisions  in  the  late  Sudder  Court  that  the 
uncorroborated  evidence  of  an  accomplice 
was  insufficient  in  law  for  the  convicbon 
of  a  prisoner,  we  should  have  been  disposed 
to  bow  to  those  decisions,  and  to  act  iqKm^ 
the  rule  **  stare  deeists" 

One    case    only    was  cited   in   which  t 

Judge  of  the  Sadder 

7  Nizamut  Reports,  page     ^^^^  ^^^^^^  ^^  ^ 

did  not  think  it  legal 
to  convict  upon  such  evidence.  There  miy 
be  other  cases  to  the  same  effect.  Bnt  theit 
is  no  uniform  current  of  decisions  vhich 
would  justify  us  in  holding  that  the  lav 
in  this  respect  in  the  Mofussil  was  different 
from  the  establiahed  law  of  England,  and 
from  that  which  was  administered  in  the 
late  Supreme  Court,  and  is  now  administer- 
ed by  this  Court  in  the  exercise  of  On* 
ginal  Ciiminal  Jurisdiction.  It  wonld  re- 
quire a  uniform  train  of  decisions  to  justify 
us  in  holding  that  the  Law  of  Evidence  to 
be  administeted  by  the  Court  upon  such  a 
point  as  tiiis  is  different  in  the  exercise  of 
the  Appellate  Criminal  Jurisdiction  from 
that  which  is  acted  upon  in  the  exercise  of 
Original  Jurisdiction. 

When  called  upon  to  give  effect  to  particu- 
lar expressions  which  have  been  made  use  of 
by  the  Judges  of  the  late  Sudder  Court  widi 
regard  to  the  rules  of  evidence,  we  must 
bear  in  mind  that,  up  to  a  very  recent  period, 
when  tiial  by  Jury  was  established  in  cenain 
districts,  it  was  the  province  of  the  Sessions 
Judges,  and  of  the  Judges  of  the  laie 
Sudder  Court,  to  determine  questions  of  hxx 
as  well  as  questions  of  law  in  criminal 
and  that,  in  dealing  with  such  «eu>c«,  it 
not  very  frequently  necessary  to  determine 
whetiier  the  evidence  of  a  particular  wit-* 
ness    was    insufficient    in  law  to  justify  a 
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conviction,  or  merely  insufficient  to  induce 
them,  as  judges  of  fact,  to  declare  that  a 
prisoner  was  guilty.  There  is  a  wide  dis- 
tinction, however,  between  disbelieving  evi- 
dence and  determining  that  it  is  not  legally 
sufficient  if  believed  ;  but  this  distinction  is 
not  always  sufficiently  adverted  to  by  Courts 
which  are  judges  of  fact  as  well  as  of  law. 

Act  II.  of  1855,  Section  28,  wjrs  referred  to 
by  the  appellant's  pleader,  by  whom  the  case 
was  very  well  argued,  and  it  was  contended 
that  that  Act  rendered  corroboration  necessary. 
Upon  that  points  it  is  sufficient  to  say  tl\at  it 
was  not  the  intemion  of  the  Act  to  render 
inadmissible  any  evidence,  which,  but  lor 
the  Act,  would  have  been  admissible  {see 
Section  58);  nor  was  it  intended  to  lessen  the 
leg'al  effect  of  any  such  evidence. 

We  have,  therefore,  no  hesitation  in  answer- 
ing*  the  first  question  in  the  affirmative,  and 
declaring  that  a  conviction  may  be  legally 
had  on  the  uncorroborated  evidence  of  one 
or  more  accomplices. 

It  is  unnecessary,  as  regards  this  part  of 
the  case,  to  answer  the  second  question.' 

Holding  that  the  Judge  was  not  bound  to 
direct  the  Jury  thai  the  evidence  was  not 
legally  sufficient  for  a  convict  ion,  we  shall 
probably  mislead  if  we*  do  not  go  on  to 
consider  whether  there  was  any  error  or 
defect  in  the  summing  up  which  constitutes 
a  valid  ground  of  appeal.  The  question  of 
misdirection  is  raised  by  the  Judges  who 
referred  the  case,  and  is,  I  think,  substanti- 
ally before  us,  and  ought  to  be  considered, 
although  there  is  no  specific  question  as  to 
whether  there  was  a  misdirection  or  not. 
1  proceed,  therefore,  to  consider  whether 
there  is  any  ground  for  setting  aside  the 
conviction  upon  the  ground  of  error  in  the 
summing  up. 

In  the  case  of  Regina  vs,  Farler,  8  Car- 
rington  and  Payne's  Reports,  page  108,  a 
very  learned  and  eminent  Juilge,  than 
whom  no  one  was  better  able  to  deal  with 
evidence,  and  to  determine  the  degree  of 
credibility  to  which  particular  witnesses  were 
entitled — I  mean  the  late  Lord  Abiii.«;er — 
in  summing  up  the  case  to  the  Jury,  made  the 
following  remarks:  **  I  am  strongly  inclined 
**  to  think  that  you  will  not  consider  the 
'•  corroboration  in  this  case  sufficient.  No  one 
•*  can  hear  the  case  without  entertaining  a 
**  suspicion  of  the  prisoners'  guilt ;  but  the 
**  rules  of  law  must  be  applied  to  all  men 
*•  alike.  JMe  a  practice,  which  deserves  ail 
**  the  reverence  of  law,  for  Judges  uniform- 
^  ly  to  tell  Juries  that  tftey  ought  not  to 
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''accomplice  unless  he  is  corroborated  in 
*'  some  material  circumstance.  In  my  opi- 
"  nion,  that  corroboration  ought  to  consist 
"  of  some  circumstance  that  affects  the  iden- 
"  tity  of  the  party  accused. 

"  A  man  who  has  been  guilty  of  a  crime 
**  himself  will  alwavs  be  able  to  relate  the 
"  facts  of  the  case,  and  if  the  confirmation 
"  be  only  on  the  truth  of  that  history  with- 
**  out  identifying  the  persons,  that  is  really 
"  no  corroboration  at  all.  If  a  man  were  to 
''  break  open  a  house  and  put  a  knife  to 
"your  throat,  and  steal  your  property,  it 
"  would  be  no  corroboration  of  an  accom^ 
''  plice  that  he  had  stated  all  the  facts  cor- 
"  rectly — that  he  had  described  how  the 
"  person  did  put  a  knife  to  your  throat,  and 
*'  did  steal  the  property.  It  would  not  at  all 
"  tend  to  show  that  the  party  accused  parti- 
'*  cipated  in  it.  Here  you  find  that  the  pri- 
'•  soner  and  his  accomplice  are  seen  together 
'*  at  the  house  of  the  landlord.  Now,  look  at 
"  his  evidence.  If  they  were  seen  together 
*'  under  circumstances  that  were  extraordi- 
"  nary,  and  where  the  pjjisoner  was  not  likely 
**  to  be  unless  there  were  concert,  it  might 
"  be  something.  But  he  lives  within  one 
'*  hundred  and  fifty  yards,  and  there  is  nothing 
*'  extraordinary  in  his  being  there ;  and  he 
**  left  when  they  were  shutting  up  the 
*'  house.  Therefore  it  is  perfectly  natural 
"  that  he  should  have  been  there,  and  left 
"  when  he  did.  The  single  circumstance  is, 
"  that  the  prisoner  was  seen  in  a  house 
"  which  he  freq-jents,  where  he  may  be  seen 
"  once  or  twice  a  week ;  and  there  the  case 
''  ends  against  him.  All  the  rest  depends  upon 
"  the  evidence  of  the  accomplice.  The  dan- 
"  ger  is  that,  when  a  man  is  fixed,  and  knows 
*'  that  his  own  guilt  is  detected,  he  may 
**  purchase  impunity  by  falsely  accusing 
"  others.  I  would  suggest  to  you  that  the 
'•  circumstarites  are  too  slight  to  justify  you 
"  in  acting  on  this  evidence."  The  prisoner 
was  accordingly  acquitted. 

In  Rex  versus  Wilkes  and  Edwards,  7 
Carrington  and  Payne's  Reports,  page  272,  a 
similar  rule  was  laid  down  by  Baron  Alder- 
son  in  a  case  of  sheep-stealing.  He  said : 
"  There  is  a  great  difference  between  con- 
"  firmaiions  to  the  circumstances  of  the 
"  felony  and  those  which  apply  to  the  indi- 
"  viduals  charged :  the  former  only  prove 
"  that  the  accomplice  was  present  at  the 
*'  commission  of  the  offence ;  the  latter  show 
"  that  the  prisoner  was  connected  with  it. 
'*  This  distinction  ought  alway^  to  be  at- 
"  tended  to. "  In  >umming  up,  the  learned 
Judge  said :    "  The  confirmation  of  the  ac- 
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"  complice  as  to  the  commission  of  the 
"  felony  is  really  no  confirmation  at  all,  be- 
"  cause  it  would  be  a  confirmation  as  much 
'.*  if  the  accusation  were  against  you  and  me, 
'*  as  it  would  be  as  to  those  prisoners  who 
"  are  now  upon  their  trial.  The  confirmation 
"  which  I  always  advise  Juries  to  require  is 
"  the  confirmation  of  the  accomplice  in  some 
"  fact  which  goes  to  fix  the  guilt  on  the 
"particular  person  charged.  You  may  le- 
-"  gaily  convict  on  the  evidence  of  an  accom- 
**  plice  only  if  you  can  safely  rely  on  his  testi- 
**  mony ;  but  I  advise  Juries  never  to  act 
*'  on  the  evidence  of  an  accomplice,  unless 
"  he  is  confirmed  as  to  the  parUcular  person 
"  who  is  charged  with  the  offence.  With 
"  respect  to  the  prisoner  Edwards,  it  is 
"  proved  that  meat  of  a  similar  kind  was 
"  found  in  his  house.  The  meat  cannot 
"*be  identified,  but  it  is  similar;  that  is, 
"  therefore,  some  confirmation  of  the  accom- 
"  plice  as  to  Edwards  more  than  any  one 
*'  else.  It  is  also  proved  that  the  skin  was 
"  found  in  a  whirley  hole :  that  is  no  con 
**  firmation,  because  it  does  not  affect  the 
"  prisoners  more  .than  it  affects  any  other 
"  person.  With  respect  to  the  prisoner 
"  Wilkes,  it  is  proved  by  the  witness  Meek 
"  that  the  prisoner  Wilkes  told  him  nearly 
^'  the  same  story  as  the  accomplice  has  told 
"  you  to-day.  If  •  you  believe  that  witness, 
"  there  is  confirmation  of  the  accomplice 
"  as  to  the  prisoner  Wilkes :  you  will  say 
"  whether,  with  these  confirmations,  you 
**  believe  the  accomplice  or  not.  If  you 
*'  think  that  his  evidence  is  not  suffi- 
**  ciently  confirmed  as  to  one  of  ihe  prisoners, 

you   will   acquit  that   one ;   if  you   think 

he  is  confirmed  as  to  neither,  you  will 
"  acquit  both ;  if  you  think  he  is  confirmed 
"  as  to  both,  you  will  find  both  guilty.'' 

The  Jiuy  found  both  prisoners  guilty. 

In  the  case  of  Rex  vs.  St«bbs,  in  the 
Court  of  Criminal  Appeal  above  referred  to, 
Mr.  Baron  Parke  said  :  "  My  practice  has 
"  always  been  to  tell  the  Tury  not  to  coti- 
"  vict  the  prisoner  unless  the  evidence  of 
*'  the  accomplice  is  confirmed,  not  only  as 
**  to  the  circumstances  of  the  crime,  but 
"  also  as  to  the  person  of  the  prisoner  ;"  and 
Creswell,  J.,  added :  "  You  may  take  it  for 
"  granted  that  the  accomplice  was  at  the 
"  committal  of  the  offence,  and  may  be 
"  corroborated  as  to  the  facts;  but  that' has 
"  no  tendency  to  shew  that  the  parties  ac- 
"  cused  were  there."  Chief  Justice  Jervis 
in  the  sanje  case  remarked :  "  There  is 
'*  another  point  to  be  noticed.  When  an 
/<  accomplice  speaks  as  to  the  guilt  jof  three 
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'  prisoners,  and  his  testimony  is  confinaed 

*  as  to  two  of  them  only,  //  is  proper,  J 
'  think,  for  the  Judge  to  advise  the  Jury  tbi 
'  it  is  not  safe  to  act  on  his  testimony  as  is 

*  the  third  person  in  respect  of  whom  be  is 
'  not  confirmed,  for  the  accomplice  luf 
'  speak  truly  as  to  all  the  facts  of  the  cast 
'  and  at  the  same  time  in  his  evidence  sub- 
'  stitute  the*  third  person  for  himself  in  his 

*  narrative  of  the  case."  In  Rex  vs.  Merriet 
and  another,  7  Carrington  and  Payne's 
Reports,  270,  on  an  indictment  against  A 
as  principal  and  B  as  re<yiver,  where  the 
evidence  of  an  accomplice  was  corroborated 
as  to  A,  but  not  as  to  B,  Baron  Aiderson 
thought  it  was  not  sufficient  as  to  B. 

Confiicting  opinions  have  been  expressed 
as  to  whether,  in  a  case  in  which  an  accooi- 
plice  accuses  two  persons,  and  is  corroborated 
as  to  one,  but  not  as  to  the  other,  a  Jciy 
ought  to  be  advised  to  acquit  the  one  as  10 
whom  there  is  no  corroboration.  The  opi» 
nion  expressed  by  Chief  Justice  Jervis  ia 
Rex  vs,  Stubbs,  as  above  mentioned,  appears 
to  be  the  correct  one ;  for  nothing  is 
easy  than  for  an  accomplice  to  accuse 
innocent  person  in  order  to  get  off  his  ml 
companion  in  guilt,  and  to  attribute  to  the 
person  falsely  accused  acts  which  were  really 
committed  by  the  guilty  companion. 

In  the  present  case,  two  accomplices  gmvc 
evidence  against  Elahee  Buksh ;  but  that  does 
not  seem  to  carry  the  case  much  farther. 

In  Rex  vs,  Noakes,  in  which  two  accooK 
plices  spoke  distinctly  as  to  the  prisoner, 
Littledale,  J.,  told  the  Jury  that.  If 
statements  were  the  only  evidence,  he 
not  advise  them  to  convict  the  prisoner ;  ihak 
it  was  not  usual  to  convict  on  the  evkienae 
of  one  accomplice  without  confirmation :  aad 
that,  in  his  opinion,  it  made  no  diffeitsoc 
whether  the  evidence  was  that  of  one  ac» 
complice  only,  or  of  more  than  one.  This»  as 
a  general  rule,  is  correct,  for  otherwise  tmo 
companions  in  guilt  might  get  off  by  confesa- 
ing  and  falsely  accusing  two  innocent  per- 
sons. But  if  two  or  three  persons  shouki  bt 
apprehended  at  different  places,  at  lang  dia* 
tances  from  each  other,  and  should  eachcoofesf 
and  give  a  similar  account  as  to  the  persoot 
associated  with  them  in  a  particular  dacdcf, 
the  statement  of  each,  if  made  nnder  vaA 
circumstances  as  not  to  raise  a  presumptifli 
of  collusion,  might  be  proved  in  conoboiaMB 
of  his  evidence;  such  statement  being  i^ 
missible  as  corroborative  evidta^e  nader 
Act  II.  of  1855,  Section  31.  The  evidencerf 
the  several  acconfJ)lices  so  corroborated 
be  sufficient  to  satisfy  a  Jury,  although 
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evidence  of  one  of  them  alone  could  not 
lia.ve  been  safely  acted  upon.  These  are 
matters  to  which  the  attention  of  a  Jury 
ought,  under  all  circumstances,  to  be  speci- 
stlly  directed,  with  proper  remarks  from  the 
presiding  Judge,  according  to  the  rule  laid 
down  by  Mr.  Justice  Buller  in  the  case  al- 
ready cited. 

The  danger  of  acting  upon  the  evidence 
of  an  accomplice,  who  is  admitted  to  give 
evidence  for  the  Crown,  arises,  not  merely  from 
the  fact  of  his  having  committed  a  crime — for 
that  would  go  to  the  credit  of  every  wit- 
ness who  had  recently  committed  or  been 
C2onvicted  of  a  crime — but  from  the  fact  of 
his  giving  his  evidence  under  the  hope  or  ex- 
pectation of  pardon,  and  of  his  obtaining 
immunity  from  punishment  if  his  evidence 
be  believed. 

Suppose  two  gentlemen  of  previously 
undoubted  honor  and  good  character  should , 
in  a  moment  of  irritation,  not  amounting 
in '  law  to  provocation,  get  out  of  a  d^k 
carnage,  and  thrash  the  coachman  or  syce 
for  not  giving  them  a. good  horse — suppose 
the  man  should  die,  and  that  both  should  be 
convicted  of  culpable  homicide.  Would 
any  one  say  that  either  of  them  would  be 
so  wholly  unworthy  of  credit  as  witnesses 
in  any  other  case,  that  a  Jur}*  ought  to  be 
advised  not  to  act  upon  his  testimony  ex- 
cept so  far  as  it  was  corroborated  ? 

If  he  would  not,  after  conviction,  be 
unworthy  of  credit  If  called  upon  to  give 
evidence  against  a  stranger  for  another 
offence,  why  should  he  be  unworthy  of 
credit  before  conviction  against  his  own 
companion  and  friend  if  compelled  to  give 
evidence  against  his  will  ?  Suppose  that,  im- 
mediately after  the  commission  of  the  offence, 
one  should  be  apprehended  and  the  other 
should  escape  without  being  identified  with 
sufficient  certainty  for  conviction — suppose 
that  the  one  who  escaped  should  be  appre- 
hended and  brought  to  trial,  and  that  the  one 
who  bad  been  apprehended  in  the  first  in- 
stance should  be  called  as  a  witness  against 
his  will,  and,  being  compelled  to  give  evidence 
(as  he  might  be  under  Act  II.  of  1855,  Sec- 
tion 32),  should  identify  his  companion — 
would  any  Judge,  in  the  exercise  of  a  sound 
judicial  discretion,  feel  himself  bound  to  tell 
a  Jury  that,  because  the  witness  was  an  ac- 
complice, it  would  be  dangerous  to  act  upon 
his  evidence  alone  uncorroborated  ? 

When^biy Judges  speak  of  the  danger  of 
acting  upon  the  uncorroborated  evidence  of 
^Kxomplices,  they  refer  tci  the  evidence  of 
HCGQAplices  who  are  admitted  as  evidence  for 


the  Crown,  in  the  hope  or  expectation  of  a 
pardon. 

If,  in  such  a  case,  the  accomplices  admitted 
to  give  evidence  act  fairly  and  openly,  and 
discover  the  whole  truth,  though,  accqrding 
to  the  law  of  England,  they  are  not,  ex- 
cept in  certain  cases  for  which  special  pro- 
vision is  made  by  Statute,  entitled  as  of  right 
to  pardon,  yet  the  usage,  the  lenity,  and  the 
practice  of  the  Court  is  to  stop  the  prosecu- 
tion against  them,  and  they  have  an  equit- 
able title  to  a  recommendation  to  the  mercy 
of  the  Crown  (Cowper's  Reports  334). 

The  origin  of  the  practice  of  admitting 
accomplices  to  give  evidence  for  the  Crown 
without  approvement  is  explained  by  Lord 
Mansfield  in  Rex  vs,  Rudd  (Cowper's  Re- 
ports 334,  335).     He  there  says  :— 

"  A  person  desiring  to  be  an  approver 
*<  must  be  one  indicted  for  the  offence,  and 
"/>!  custody  on  that  indictment.  He  must 
"  confess  himself  guilty  of  the  offence,  and 
"  desire  to  accuse  his  accomplices.  He  must 
"  hkewise,  upon  oath,  discover,  not  only  the 
**  particular  offence  for  which  he  is  indicted, 
"  but  all  treasons  ana  felonies  which  he 
"  knows  of ;  and  after  all  this,  it  is  in  the 
"  discretion  of  the  Court  whether  they  will 
"  assign  him  a  Coroner,  and  admit  him  to  be 
"  an  approver  or  not ;  for,  if  on  his  confession 
*'  it  appears  that  he  is  a  principal^  and  tempt- 
"  ed  the  others,  the  Court  may  refuse  and 
"  reject  him  as  an  approver.  When  he  is 
^^  admitted  as  such,  it  must  appear  that  what 
"  he  has  discovered  is  true,  and  that  he  has 
"  discovered  the  whole  truth.  For  this  pur- 
**  pose,  the  Coroner  puts  his  appeal  into  form'; 
"  and  when  the  prisoner  returns  into  Court, 
**  he  must  repeat  his  appeal  without  any  help 
**  from  the  Court  or  from  any  bystander. 
"  And  the  law  is  so  nice  that,  if  he  vary  in 
'*  a  single  circumstance ^  the  whole  falls-  to 
''  the  groun^,  and  he  is  condemned  to  be 
"  hanged.  If  he  fail  in  the  color  of  a  horse, 
'^  or  in  circumstances  of  time,  so  rigorous  is 
'*  the  law  that  he  is  condemned  to  be  hanged  ; 
"  much  more  if  he  fails  in  essentials.  The 
"  same  consequences  follow  if  he  does  not 
"  discover  the  whole  truth  ;  and  in  all  these 
*•  cases  the  approver  is  convicted  on  his  own 
"  confession.  \See  this  doctrine  more  at  large 
**  in  Hale's  Pleas  of  the  Crown,  Vol.  II.,  pages 
"226  to  236 ;  Stauns.  Pleas  of  the  Crown, 
•'  lib.  2,  c.  52  to  c.  58,  3  Insti.  129).  A  further 
'^  rigorous  circumstance  is,  that  it  is  neces- 
"  sary  to  the  approver's  own  safety  that  the 
•*  Jury  should  believe  him,  for  if  the  partners 
'Mn  his  crime  are  not  convicted,  the  ap- 
<<  prover  himself  is  executed. 
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"  Great  inconvenience  arose  out  of  this 
"  praciice  of  approvement.  No  doubt,  if  it 
^"was  not  absolutely  necessary  for  the  exe- 
''  cution  of  the  law  against  notorious  olTend- 
**  ers  that  accomplices  would  be  received 
"  as  witnesses,  the  practice  is  liable  to  many 
"  objections.  And,  though  under  this  prac- 
"tice  they  are  clearly  competent  witnesses. 
"  their  single  testimony  alone  is  seldom  of 
"  sufficient  weight  with  a  Jury  to  convict 
"  the  offender,  it  being  so  strong  a  tempta- 
"  tion  to  a  man  to  commit  perjury  if  by  ac- 
''  cusing  another  he  can  escape  himself. 

"  Let  us  see  what  has  come  in  the  room 
"  of  this  practice  of  approvement — a  kind  of 
^^  hope  that  accomplices  who  behave  fairly, 
"and  disclose  the  whole  truth,  and  bring 
"  others  to  justice,  should  themselves  escape 
"  punishment,  and  be  pardoned.  This  is  in 
**  the  nature  qf  a  recommendation  to  mercy. 
"But  no  authority  is  given  to  a  Justice 
"of  the  Peace  to  pardon  an  offender,  and 
"to  tell  him  he  shall  be' a  witness  against 
"  others.  The  accomplice  is  not  assured 
"  of  his  pardon,  but  he  gives  hi&  evidence 
"  in  vinculis,  in  cusibdy ;  and  it  depends  on 
"  the  title  he  has  from  his  behaviour  whether 
"  he  shall  be  pardoned  or  executed." 

Sir  Matthew  Hale,  speaking  of  approve- 
ment, says :  "  This  course  of  admitting  ap- 
"  provers  has  long  been  disused,  and  the  truth 
"  is  that  more  mischief  hath  come  to  good 
"  men  by  this  kind  of  approvements  by  false 
"  accusations  of  desperate  villains'  than 
"  benefit  to  the  public  by  the  discovery  and 
"  convicting  of  the  real  offenders  ;  jailors, 
"  for  their  own  profits,  often  constraining  pri- 
"  soners  to  affect  honest  men,  and  therefore 
"  provision  has  been  made  against  it."  {See 
2  Hale's  Pleas  of  the  Crown  226.) 

The  modern  practice  of  admitting  accom- 
plices to  give  evidence  under  a  hope  of 
pardon,  though  not  so  dang^ous  as  the 
old  practice  of  approvement,  would  still  be 
attended  with  the  greatest  danger,  but  for 
the  safeguard  which  has  to  some  extent 
been  provided  by  the  practice  of  the  Judges 
in  recommending  Juries  not  to  act  upon  such 
evidence  without  requiring  corroboration  as 
to  the  identity  of  the  person  accused. 

The  danger  of  acting  upon  the  uncorrobo- 
rated evidence  of  accomplices  is  at  lea«^t  as 
great  here  as  it  would  be  in  England,  for  here, 
as  in  England,  the  accomplices  are  not  actually 
pardoned  before  they  give  evidence. 

In  England,  by  confessing  and  giving  evi- 
dence, they  acquire  an  enquitable  right  to  a 
recommendation  for  the  mercy  of  the  Crown. 
Here  the  Magistrate  is  merely  authorijBed 
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to  tender  a  pardon;  and,  if  it  appear q 
the  Court  of  Session  at  the  time  of  tral 
or  to  the  High  Court  as  a  Court  of  fofo-; 
ence.  that  the  person  who  has  accefMi 
the  offer  of  pardon  has  not  conformed  « 
the  conditions  under  which  the  pardon  «■ 
tendered,  either  by  concealing  anythki 
essential,  or  by  giving  false  evidena 
or    information,     it    is    competent    to  the 

Court  to  direct  the  coflKl 
mitment  of  such  peran 
for  trial  for  the  offeocc 
in  respect  of  which  tbcj 
pardon  was  tendered. 

The  witness,  therefore,  does  not  give 
evidence  under  an  absolute  certain^ 
immunity. 

In  Scotland  the  law  is  different   There,  ail 

remarked  by  Mr.  AlisoiJ 
Alison's  Practice  of  <«  it    js    established    ibail 

the  Cnminal  Law  of  ,,  *  „     .•  ^     ««-k--.     t^^ 

Scotland  453,   cited  "  by    the    mere    fact 

by   Mr.   Roscoe,  Di-  "  calhng     the     SOOOS 
gest  of  Evidence  in   u^     witness,     the     pi 

fepari^i^       "  cutordebarshimself  ( 

"all  right  to  molest 
"for  the  future  with  relation  to  the 
"  offence.    This  is  always  explained  by 
"  presiding  Judge  to  the  witness  as  sooq 
"  he  appears,  and  consequently  he  gives 
"testimony    under    a   feeling    of    absoli 
"  security  as  to  the  effect  which  it  may 
"  upon  himself.    This  privilege  is  absoluu 
"  and  altogether  independent  of  the  pi 
"  rication  or  unwillingness  with  which  tbj 
"  witness  may  give  his  testimony.     Jusii 
"  may  indeed  be  often  defeated  by  a  wii| 
"ness   retracting   his    previous   discbsai 
"  or  refusing  to  make  any  confession  afi 
"  he    is    put  into  the  witness-box  ;  bot 
"  would  be  much  more  put  in  hazard  if  th< 
"  witness    were    sensible    that    his    futi 
"  safety  depended  on  the  extent  to  whidsj 
"  he  spoke  against  his  associate  at  the  bar." 

It  is  quite  as  necessary  here  as  it  is  in 
England,  if  not  more  so,  that  the  evidence 
of  accomplices  should  not  be  left  to  a  JoiT 
without  such  directions  and  observations 
from  the  Judge  as  the  circumstances  of  the 
case  may  require. 

The  question  is,  whether  the  omission  of 
the  presiding  Judge,  on  a  trial  in  the  Mo- 
fussil,  to  make  such  observations,  is  not  sacfc 
an  error  in  his  summing  up  as  to  justify  ibe 
Court,  on  appeal  or  revision,  in  setting  aside 
a  verdict  of  guilty. 

It  has  been  said  by  a  leaoud  audior. 

speaking  of  the  adminis- 

Starkie    on^^Evi- »  ^^j^^j^^     ^     q^|    J^jact 

"'"  "'    '  ia  England,  that  "it  ii 


dence,  page  473. 
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*'the  practice  for  the  Judge  at  Nisi  Prius, 
**  not  only  to  state  to  the  Jury  all  the  evi- 
**  dence  that  has  been  given,  but  to  com- 
**  ment  on  its  bearing  and  weight,  and  to 
**  state  the  legal  rules  upon  the  subject  and 
•*  their  application  to  the  particular  case, 
**  and  even  to  advise  them  as  to  the  verdict 
•*  they  should  give,  so  that  it  may  accord 
•^  with  his  view  of  the  law  and  with 
**  justice. ' 

He  proceeds  :  **  Indeed,  without  this  as- 
**  ststance  from  the  Judge,  few  Juries  would, 
•*  in  a  contested^case,  be  able  to  come  to  an 
**  unanimous  opinion,  being  frequently  left 
■**  in  a  state  of  great  perplexity  by  the 
"  influence  of  the  speeches  of  the  contending 
*'  leaders. 

•"  The  accuracy  of  the  summing  up  of  the 

**  Judge    is    therefore    of    the    very    utmost 

•'  importance,    because    if    the    Jury,    after 

**  hearing   the   evidence    and    the    powerful 

**  arguments  which  probably  have  been  urged 

•'  in    favor  of  quite   opposite   views   of   the 

*'  question,  were  entirely  left  to  decide  for 

**  themselves,  without  an  impartial  direction 

•'  as  to  what  just  and  legal  weight  ought  to 

**  be  attached  to  this  or  to  that  view  of  the 

"  case,  it  would  be  difficult,  if  not  impracti- 

•*  cable,  for  them  to  come  to  a  just  conclu- 

**  sion  ;  and  hence,  in  the  administration  of 

civil  justice,  it  is  incumbent  on  the  Judge 

correctly  to  state  the  law  upon  the  case, 

"  as  well  as  the  evidence  and  the  bearings 

•*  of  the  latter." 

If  the  above  remarks  as  to  the  impractica- 
bility of  Juries  coming  to  a  just  conclusion 
are  correct  as  regards  the  administration  of 
civil  justice  in  England,  they  are  still  more 
so  as  regards  the  administration  of  criminal 
justice  in  the  Mofussil,  where  trial  by  Jury 
is  in  its  infancy,  and  where  the  persons  of 
whom    Juries  are  generally  composed   are 
necessarily  more  dependent  upon  the  Judge 
than  they  are   in  England  for  sound   and 
proper  advice  and  assistance  as  regards  the 
degree  of  weight  which  may  be  fairly  and 
safely  attached   to   the   testimony  of  parti- 
cular witnesses.     The  Jury,  it  is  true,  are  not 
legally  bound   to   act   upon   the   advice   or 
recommendation  of  the  Judge,  as  there  is 
no  appeal  from  a  verdict  of  acquittal  or  from 
a  verdict  of  guilty  upon  a  mere  matter  of 
fact. 

By  Section  379  of  the  Code  of  Criminal 
Procedure,  it  is  enacted  that,  in  a  trial  by 
Jury,  tl^  mfkdgQ  will  sum  up  the  evidence 
on  both  sides,  and  the  Jury  shall  then  deliver 
4heir  finding  upon  the  chdt-ge,  and  ''  a  state- 
ment of  the  Judge's  direction  to  the  Jury 
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shall  form  part  of  the  record."  There  can 
be  no  doubt  that  that  Section  requires  the 
Judge  to  sum  up  properly,  and  there  would 
be  very  great  danger  in  holding  that  there  is 
no  remedy  by  appeal  against  a  verdict  of 
guilty,  if  it  appears  clearly  to  the  High 
Court  that  a  failure  of  justice  has  been  caused 
by  improper  advice  upon  a  question  of 
fact,  or  by  an  omission  to  give  that  advice 
which  a  Judge,  in  the  exercise  of  a  sound 
judicial  discretion,  ought  to  give  upon  ques- 
tions of  fact,  or  as  to  the  degree  of  credit  to 
be  given  to  particular  witnesses. 

It  appears  to  me  that  it  amounts  to  an 
error  in  law  in  the  surnming  up,  which,  on 
appeal,  is  a  ground  for  setting  aside  the  ver-** 
diet,  subject,  however,  to  the  limitation  pro- 
vided by  the  Code  of  Criminal  Procedure  in 
Sections  439  and' 426,  viz.,  that  the  Appellate 
Court  is  satisfied  that  the  accused  person  has 
been  prejudiced  by  the  error  or  defect,  and 
that  a  failure  of  justice  has  been  occasioned 
thereby. 

It  was  said  by  Chief  Justice  Tindal,  in  Da- 
vidson vs.  Stanley,  2  Magining  and  Granger's 
Reports,  p.  728,  that  **  it  is  no  objection  that 
'*  a  Judge  lets  the  Jury  know  the  impres- 
"  sion  which  the  evidence  has  made  upon 
''  his  own  mind,  and  that,  at  all  events,  the 
"  party  objecting  to  such  a  course  should 
'*  show  that  the  impression  entertained 
**  by  the  Judge  was  not  justified  by  the 
'*  evidence  ;"  and  it  has  been  already 
shown  that  it  is  the  practice  of  Judges  in 
England  to  advise  Juries  not  to  convict 
merely  upon  the  uncorroborated  evidence  of 
an  accomplice. 

If  a  Judge  in  a  criiuinal  thai  in  the  Mo- 
fussil were  to  tell  the  Jury  that  in  his  opi- 
nion the  evidence  was  sufficient  to  justify 
them  in  finding  the  prisoner  guilty,  in  a  case 
in  which,  if  the  Judge  had  been  trying  the 
case  with  tke  aid  of  Assessors,  the  High 
Court  would,  on  appeal,  have  reversed  his 
judgment  if  upon  the  same  evidence  he  had 
convicted  the  prisoner,  I  have  no  doubt  that 
the  Court  ought  on  appeal  to  set  aside  a  ver- 
dict of  guilty  found  by  the  Jury,  notwith- 
standing the  advice  was  merely  as  to  the 
weight  of  evidence. 

&),  if  a  Judge,  instead  of  advising  a  Jury 
not  to  convict  upon  the  mere  uncon  oborated 
evidence  of  an  accomplice,  were  to  advise 
them  to  convict  upon  such  evidence,  or  were 
to  tell  them  that  the  uncorroborated  evi- 
dence of  an  accomplice  given  under  a  lender 
of  pardon  was  admissible,  and  that  it  was 
for  them  alone  to  form  their  opiiiton  upon  it, 
that  a  conviction  founded  upon  such  evt- 
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dence  would  be  legal,  and  that  such  evidence 
without  corroboration  might  be  acted  upon 
with  as  much  safety  as  that  of  any  other 
witness,  I  think  the  error  in  the  direction 
would  form  a  good  ground  of  appeal. 

Now,  there  are  errors  of  omission  as  well 
as  errors  of  commission,  and  I  have  no 
doubt  I  hat  it  would  form  a  good  ground  of 
appeal  against  a  verdict  of  guilty  if  a  Judge 
were  to  call  the  attention  of  a  Jury  to  all 
the  evidence  against  the  prisoner,  and  to 
omit  altogether  to  allude  or  call  attention  to 
the  evidence  in  his  favor.  By  such  a  sum- 
ming up,  the  Judq^e  would  not  comply  with  the 
requirement  of  the  Code  of  Procedure,  and 
a  verdict  founded  upon  such  a  summing  up 
ought,  I  think,  to  be  set  aside  if  ,the  Court 
should  be  of  opinion  that  the  evidence  was 
not  sufficient  to  justify  a  conviction.  I  put 
the  case  merely  to  try  the  principle.  It  ap- 
pears to  me  that  such  an  omission,  or  an  omis- 
sion to  follow  a  practice  which  is  universally 
adopted  by  the  Judges  in  England,  and 
is  described  by  Lord  Abinger  to  be  "  a 
"  practice  which  d^erves  all  the  reverence 
"  of  law,"  would  be  a  ground  of  appeal 
against  a  conviction  upon  a  verdict  of  guilty 
based  upon  such  evidence  alone,  and  founded 
by  a  Jury  upon  such  a  summing  up.  So 
also  I  think  it  would  be  error  in  a  summing 
up  if  a  Judge,  after  pointing  out  the  danger 
of  acting  upon  the  uncorroborated  evidence 
of  an  accomplice,  were  to  tell  the  Jury  that 
the  evidence  of  the  accomplice  was  cor- 
roborated by  evidence  of  a  fact  which 
did  not  amount  to  any  corroboration 
at  all.  When  Lord  Ellenborough  said, 
"  Judges  in  their  discretion  will  advise  a 
"  Jury  not  to  believe  the  evidence  of  an  ac- 
**  complice  unless  he  is  confirmed,  or  only  so 
"  far  as  he  is  confirmed,"  he  must  have  in- 
tended that  it  was  their  duty  to  do  so. 
"  Discretion, "  says  Lord  Mansield,  "  when 
**  applied  to  a  Court  of  Justice,  means  sound 
"  discretion  guided  by  law.  It  must  be 
"  governed  by  rule,  not  by  humour.  It 
"  must  not  be  arbitrary,  vague,  and  fanciful, 
"  but  legal  and  regular. " 

But,  although  1  am  of  opinion  that  the  Le- 
gislature intended  that  the  Sudder  Court 
should  have  the  power  of  setting  aside  a 
verdict  of  guilty  pronounced  by  a  Jury 
upon  an  erroneous  or  detective  summing 
up  of  the  evidence  by  the  presiding  Judge, 
vet  I  think  that  it  was  not  their  intention 
that  a  verdict  of  guilty  should  be  set  aside 
in  every  case  in  which  there  is  a  defective 
or  erroneotJs  summing  up.  It  was  their 
intention  to  provide  protection  for  the  in- 


nocent, but  not  chances  of  escape  f»»r  df  '. 
guilty.     The  power,  therefore,  of   revetsiif  ' 
a   finding  or  of   setting   aside   a    trial  ««  ;' 
carefully    guarded    by    Sections    426   aai  '. 
439  of  the   Code   of  Criminal    Procedure, 
bv     which     it    was     enacted      that     ''m    ■ 
'*  finding  or  sentence  pnssed  bj  a  Coait  rf 
"  competent  jurisdiction  shall  be  reversed©" 
'*  altered,  on  appeal  or  revision,  on  account ct 
**  any  error  or  defect  either  in  the  charge  or 
"  in  the  proceedings  on  the  trial,  unless  in  the 
*'  judgment  of  the  Appeljate  Court  the  ac- 
"  cused     person     shall    haj^e     been    prtjm^ 
"  diced    by    such    error    or    defect  ;*'     and 
that  *  no  trial  held  in  any  Criminal  Coort 
"  shall    be    set    aside,    and    no    judgment 
"  passed    by  any  Criminal   Court  shall   be 
'*  reversed,  either  on  appeal  or  otherwise,  for 
"  any  irregularity  in  the  proceedings  of  the 
*'  trial,  unless  such   irregularity  have  ooca- 
*•  sinned  a  failure  of  justice." 

The  Code  of  Criminal  Procedure  provides 
that,  if  a  person  be  convicted  on  a  trial  bv 
Jury,  the  appeal  shall  be  admissible  ooh 
upon  a  matter  of  law. .  But  it  certainly  is  not  ■ 
against  the  principle,  or  even  the  letter  of 
the  Code,  that  the  Court  should  have  pomcr  . 
to  set  aside  a  verdict  of  guilty  for  an  insufiB- 
cient  or  defective  summing  up  of  the  evi- 
dence in  a  case  in  which,  in  iheir  judg- 
ment, the  verdict  is  not  warranted  by  the 
evidence. 

If    a    verdict   and    conviction   could   not 
under    such    circumstances    be    set    aside, 
trial  by  Jury  in  the  Courts  of   Session  ni 
this    countr)'    would    be   fraught   with   the 
most  dangerous  consequences.     On  the  odier 
hand,  if  every  convict,  against  whom  a  verdict 
of  guilty   is  pronounced  by  a  Jury,  has  a 
right  to  have  that  verdict  set  aside  upon 
appeal,  and  to  obtain  his  discharge  whenever 
it  can  be  shown  that  the  presiding  Judge  has 
not   properly   directed   the  Jury  as  to  tbe 
degree  of  weight  which  ought  to  be  given  to 
particular  evidence,  a  wide  door  would  be 
thrown  open  for  the  escape  of  guilty  men, 
and  the  due  administration  of  the  criminal 
law  of  this  country  would  be  placed  in  ibe 
greatest  jeopardy  in  those  districts  10  «hicb 
trial  by  jury  has  been  extended.     A  verdict 
of  acquittal  by  a  Jury  cannot  be  reversed, 
and  ample  protection  is  afforded  to  prisoneis 
by   allowing   the   High    Court  to  reverse  a 
verdict  of  guilty  for  any  error  or  defect  in 
the  summing  up,  whenever  the  Court  is  of 
opinion  that  a  failure  of  justiotu^^  been 
thereby  occasioned.  i 

It    has    been    Suggested    that    the   word* 
"  reverse  *  means  to  change  to  the  ontruy, 
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and  ihat  to  reverse  a  verdict  of  guiUy  is  :o 
change  it  into  a  verdict  of  not  guiliy;  and 
that,  although  ihe  Court,  as  a  Court  of 
Revision,  may  grant  a  new  trial,  as  a  Court 
of  Appeal  it  has  not  power  to  do  so. 

But  I  am  of  opinion  that  the  word  "re- 
verse ".is  not  used  in  so  restricted  a  sense. 
The  word  '1  reverse  "  in  Sections  419  and  426 
is  applicable  not  merely  to  findings  or  verdicts, 
but  also  to  sentences;  and  in  Section  439  the 
same  word  is  used  with  reference  to  judg- 
ments only.  But  if  the  word  "  reverse," 
when  applied  to  a  verdict,  means  to  **  change 
or  lurn  into  the  contrary,"  it  must  also  mean 
the  same  w*hen  applied  to  judgments  or  sen- 
tence.<.  Thus,  a  judgment  of  conviction 
must  be  tutned  into  a  judgment  of  acquittal. 
Section  420  shows  that  such  was  not  the 
meaning  of  the  word  when  applied  to  sen- 
tences, even  if  without  that  Section  it  would 
have  been  possible  to  put  such  a  construction 
upon  it. 

The  Court,   upon  revision,  may  grant  a 
.  new  trial.     But  the  person 

Section  405.         convicted   cannot   obtain   a 
revision  as  a  matter  of  right. 

I  think  that  the  Court  has  as  great  a  power 
in  this  respect  on  appeal  as  it  has  on  revi- 
sion, and  that  it  may  set  aside  a  verdict  of 
guilty  and  a  conviction  founded  upon  rt  for 
any  error  in  law,  such  as  a  misdirection  of  the 
Judge  in  point  of  law,  or  an  error  or  defect  in 
the  summing  up  of  the  evidence,  or  the 
improper  rejection  or  admission  of  evidence, 
provided  the  Court  is  of  opinion  that  the 
person  convicted  has  been  prejudiced  by  the 
e'^ror  or  defect,  and  that  a  failure  of  justice 
has  been  occasioned  thereby.  I  am  of 
opinion  that  the  word  "  reverse  "  is  used  in  its 
legal  sense,  and  means  to  make  void,  to  set 
aside,  or  annul. 

The  Legislature,  when  giving  a  power  to 
a  Court  of  Revision  to  order  a  new  trial, 
may  have  thought  it  necessary  to  do  so  by 
express  words,  as  a  Court  of  Revision  may 
act  of  its  own  motion  and  without  any  ap- 
plication or  consent  of  the  person  convicted. 
But  an  appeal  must  be  preferred  by  the 
,  person  convicted,  and  it  seems  to  follow  that, 
if  he  asks  to  have  a  finding  and  conviction 
set  aside  for  error  in  law,  he  cannot  set  up 
that  conviction  in  bar  of  a  second  trial. 

That  was  the  principle  acted  upon  by 
the  Judges  in  America,  who  held  that  a 
new  trial  might  be  granted  in  cases  of  felony 
notwiths^jaimg  the  words  in  the  constitu- 
tion, "Nor  shall  any  person  be  subject  for 
,**  the  same  offence  10  be*  twice  put  in  jeo- 
'*  pardy  of  lite  or  limb;"  which  words  were 


interpreted  by  Mr.  Justice  Story  to  mean 
that  "  no  person  shall  be  tried  a  second  time 
**  for  .the  same  offence  where  a  verdict  has 
**  been  given  by  a  Jury."  "  I  am  aware," 
said  Mr.  Juhtice  Kane,  **  that  one  of  the  most 
**  eminent  of  our  Jurists,  Mr.  Justice  Story, 
*'  has  found  an  inhibition  in  the  constitution 
•*  against  the  grant  of  new  trials  in  cases  in- 
**  volving  jeopardy  of  life.  But  I  cannot 
"  realize  the  correctness  of  the  interpretation 
"  which,  anxious  to  secure  a  citizeih  against 
"  the  injustice  of  a  second  conviction,  re- 
**  quires  him  to  suffer  under  the  injustice  of 
**  the  first.  Certainly  I  would  not  subject 
"  the  prisoner  to  a  second  trial  without  his 
'*  consent.  If,  being  capitally  convicted,  he 
**  elects  to  undergo  the  sentence,  it  may  be 
"  his  right.  When,  however,  he  asks  a 
**  second  trial,  it  is  to  release  himself  from 
*'  the  jeopardy  in  which  he  is  already,  and 
**  it  is  no  new  jeopardy  that  he  encounters 
"  when  his  prayer  is  granted,  but  the  same 
"  divested  of  the  imminent  certainty  of  its 
**  fatal  issue." 

The  same  distinction^was  noticed  by  other 
Judges  between  jeopardy  incurred  with  the 
consenfof  a  prisoner,  and  jeopardy  incurred 
wiihout  that  consent. 

If  a  new  trial  may  be  granted  for  error  in 
law  by  a  Court  of  Revision,  even  without  the 
prisoner's  consent,  can  it  be  doubted  that 
the  same  Court,  as  a  Court  of  Appeal,  may 
grant  a  new  trial  when  an  appeal  is  preferred 
by  a  prisoner  against  a  verdict  and  convic- 
tion ? 

It  appears  to  me  that,  in  all  cases  in  which 
a  finding  of  guilty  is  set  aside  upon  appeal, 
the  Court,  if  it  considers  it  necessar}',  may 
order  a  new  trial. 

In  some  cases  it  may  be  necessary  :  for 
example,  where  evidence  is  improperly  re- 
jectee I .  or  where,  for  other  reasons,  the  Ap- 
pellate Cov/t  is  unable  to  form  a  correct 
opinion  as  to  the  guilt  or  innocence  of  the 
appellants.  But  when  the  finding  and  con- 
viction are  objected  to  ^upon  the  ground  that 
the  Judge  did  not  properly  direct  the  Jur}* 
as  to  the  degree  of  weight  which  ought  to 
be  given  to  the  evidence,  it  appears  to  me 
that  this  Court,  sitting  as  an  Appellate 
Court,  is  not  necessarily  bound  to  send  the 
case  back  for  a  new  trial.  If  the  Court  are  of 
opmion  that  the  evidence  could  not,  in  any 
proper  view  of  the  case,  support  a  con- 
viction, it  would  be  worse  than  useless  to 
send  the  case  back  for  a  new  trial  in  order 
that  a  Jury  might  have  the  opportunity  of 
convicting  upon  such  evidence  uifder  a  proper 
summmg  up. 
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Section  419  of  the  Code  of  Criminal  Pro- 
cedure allows  the  Appellate  Court  to  alter 
or  reverse  the  finding.  It  does  not  compel 
them  to  send  the  case  back  for  a  new  trial 
in  cases  in  which  they  see  that  it  is  useless, 
and  may  be  injurious  to  do  so.  Regard  for 
the  prosecutor  and  witnesses  forbids  it ;  the 
prisoner  is  amply  protected  by  the  Section 
which  prohibits  an  appeal  from  a  judgment 
of  acquittal,  and  a  failure  of  justice  is  suffi- 
ciently guarded  against  by  allowing  the 
Court  to  order  a  new  trial  whenever,  upon 
appeal,  they  are  satisfied  thai  there  has  been 
a  failure  of  justice.  It  would  tend  to  de- 
feat, and  not  to  promote,  justice,  if  a  verdict  of 
guilty  were  set  aside,  and  a  new  trial  granted, 
for  a  defecuve  summing  up  with  reference 
to  the  weight  of  evidence  in  a  case  in  which 
the  High  Court  would,  upon  the  evidence 
given  on  the  trial,  have  affirmed  a  conviction, 
if,  instead  of  a  trial  by  )ury,  the  trial  had 
been  before  a  Judge  and  Assessors.  In  de- 
termining whether  the  verdict  ought  to  be 
set  aside,  and  a  new  trial  granted  for  a  de- 
fective summing  y^  of  the  evidence,  it 
appears  to  me  that  the  question  to  be 
considered  is  not  wn ether,  upon  i  proper 
summing  up  of  the  whole  evidence* 
a  Jury  might  possibly  give  a  different 
verdict,  but  whether  the  legitimate  effect 
of  the  evidence  would  require  a  dif- 
ferent verdict.  If  the  evidence  is  such 
that  the  High  Court  would  have  affirmed  the 
conviction  if  the  trial  had  been  before  a 
Judge  and  Assessors,  I  think  that  they  ought 
not  to  set  aside  a  verdict  of  guilty  found  by 
a  Jury  merely  because  the  Judge  has  not,  in 
summing  up,  given  proper  caution  or  advice 
to  the  Jury  as  to  the  weight  which  they 
might  properly  give  to  the  evidence.  If  the 
verdict  is  set  aside  for  such  a  cause  upon  the 
ground  that  the  error  of  the  Judge  has  caused 
a  failure  of  justice,  and  that  the«prisoner  has 
been  prejudiced  thereby,  it  may  be  necessary 
in  some  cases  to  grant  a  new  trial.  But  if 
the  Court  is  satisfied  that  a  failure  of  justice 
has  been  caused,  and  that  the  evidence  is 
wholly  insufficient  to  support  any  conviction 
against  the  prisoner,  and  would,  upon  the 
same  evidence,  have  reversed  a  conviction, 
if  the  case  had  been  tried  without  the  inter- 
vention of  a  Jury,  there  is  no  necessity,  and 
I  think  it  would  be  improper,  to  grant  a  new 
trial.  In  such  a  case,  the  Court,  having  set 
aside  the  verdict,  may  order  the  prisoner  to 
be  discharged. 

In  the  case  under  consideration,  the  ap- 
pellant was  Convicted  and  sentenced  for  the 
crime  of  dacoiiy.     The  Judge  told  the  Juiy  I 


that  the  prisoners  might  be  divided  into  fov  - 
classes :  isi,  Elahee  Buksh  (the  appellarai 
Pauchcowree,    and    Baratee,    charged    «ift 
abetment,  and  against  the  first  and  last  4 
whom    ihe   tendency    of  the    evidence    is  k  • 
show  that  the  dacoity  originated  with  them. 
2nd,  the  Ghazeepore  men,  who  came  don  ■ 
to  commit  the  dacoity.     As  to  (hese,  be  san: 
**  The  second  set,  the  Gazecpore  men,  m 
*'  charged  with  actually  committing  the  dft> 
"  coity,  and  the  evidence  goes  to  shew  tluft 
**  Chukowree  Goindah,  Bahadoor  Goindak. 
*'  and    Elahee   Buksh   (the  jappellant),  ak& 
"  went  with  the  gang." 

The  statements  "  that  the  tendency  of  the 
'•  evidence  was  to  show  that  the  dacdtr 
"  originated  with '"  Elahee  Buksh,  the  ip- 
pellant,  and  others,  and  that  the  evidence 
'^  went  to  show  that  Elahee  Buksh  wn: 
*'  with  the  gang  who  were  charged  with  ihe 
"  actual  commission  of  the  dacoity/'  wcmk! 
fairly  lead  to  the  inference  that  the  evidence 
was  such  upon  which  Elahee  Buksh  migfai 
be  safely  convicted  of  dacoity  and  also  of 
abetment  of  dacoity,  and  the  Jury  found  hsm 
guilty  of  ifiose  oflFences.  So  far  from  cau- 
tioning the  Jury  against  convicting  the  ap- 
pellant upon  the  mere  evidence  of  accomplice. 
unless  they  should  find  it  corrobora^  u 
it  related  to  him,  he  substantially  told  the0 
that  the  evidence  went  to  show  that  the 
appellant  was  guilty. 

Having  made  the  remtirks  to  which  I  haw 
before  alluded,  the  Sessions  Judge  concluded 
by  saying:  "  Elahee  Buksh's  stateroeat 
*•  has  been  already  recapitulated  :  his  dc- 
^*  fence  is  that  the  charge  was  made  against 
''  him  out  of  spite,  because  he  was  the  person 
**  through  whom  the  dacoiiy  was  traced  out. 
'*  This  is  undoubtedly  true.  It  is  for  yoo 
*•  to  say  whether  the  confessing  Goindahs 
(/.  ^.,  the  accomplices)  "  are  really  speaking 
''  the  truth  in  implicating  Elahee  Buksh,  or 
•*  whether  this  was  done  out  of  revenge." 

The  Judge  did  not  even  tell  the  Jury  thu 
the  accomplices  were  giving  their  evidence 
under  a  tender  of  pardon,  or  explain  to  then 
the  position  in  which  the  witnesses  were 
placed,  and  the  danger  of  acting  upon  their 
evidence,  unless  they  should  find  that  it 
was  corroborated.  The  witnesses  were  men 
whose  evidence  was  of  a  dangerous  chanc- 
ter.  They  were  not  merely  accomplices  giv- 
ing evidence  under  a  tender  of  pardon  ;  tber 
were  men  who  had  been  previously  coavk** 
ed  of  dacoity,  and  had  been  pat^ned  for 
the  purpose  of  giving  evidence  against  otlw 
dacoils,  and  were  <cept  in  the  pay  of  Gowni-. 
ment  under  the  surveillance  of  the  pobce- 


\ 


i866.] 


Criminal 


THE   WEEKLY   EEPORTSR. 


Rulings. 


91 


Even  then,  according  to  their  own  evidence, 
Ihey  were  planning  and  concocting  fresh  dacoi- 
lies,  and,  having  evaded  the  surveillance  under 
which  they  were  kept,  abetted  the  dacoity 
in  question  ;  and  then  again,  for  the  sake  of 
saving  themselves,  turned  round  and  accused 
others  of  being  their  associates  in  the  new 
crime.     Yet  the  attention  of  ihe  Jury  was 
not  prominently  directed  to  the  fact,  as  it 
ought  to  have  been,  by  the  Judge  in  his 
summing  up,  nor  did  he  point  out  to  them  the 
danger  of  acting  upon  the  uncorroborated  evi- 
dence of  accomplices  in  general,  or  of  such 
desperate  and  abandoned  characters  as  Shun- 
ker  and  Soondur  in  particular. 

I  have  read  the  evidence  in  the  present 
case,  and  1  agree  wiih  the  Judges  of  the 
Division  Bench  by  whom  this  case. was  re- 
ferred, that  the  evidence  of  the  accomplices 
viras  not  corroborated  by  the  Telee,  who  deposed 
thai  he  sold  2i  seers  of  oil  to  Pauchcowree, 
the  servant  of  Elahee  Buksh,  the  prisoner. 
The  circumstance  was  not  an  unusual  one, 
nor  was  it  more  unnatural  than  the  taci 
commented  upon  by  Lord  Abinger  in  Regina 
vs.  Farler,  above  cited,  that  the  accomplice 
and  the  prisoner  were  drinking  together  at 
a  public  house  commonly  frequented  by  the 
prisoner,  and  that  they  left  together  on  the 
plght  in  question  when  the  house  was  shut 

up. 

But  there  was  in  this  case,  as  it  appears 
to  me,  a  strong  pifece  of  coiioborative  cir- 
cumstantial evidence  against  the  prisoner 
Elahee  Buksh.  Isree  Singh,  Inspector  of 
Police,  Bankipore,  staled  that  he  got  in- 
formation on  the  iRth  September  at  11  p.  m. 
from  Elahee  Buksh,  the  prisoner,  that  a 
dacottv  at  Alumgunge  had  been  committed 
by  the  ^approvers  and  some  Shakabad  and 
Ghazetpore  dacotts,  and  that  some  of  the 
property  was  with  the  approvers,  and  some 
had  been  sold  to  Ramsahaye  Sonar,  who 
was  about  to  meh  it  down,  and  he  suggested 
the  propriety  of  an  instant  search. 

The  witness  was  not  cross-examined 
bv  Elahee  Buksh,  nor  does  the  fact  of 
his  having  stated  to  the  witness  that 
some  Shahabad  and  Ghazeepore  dacoits 
were  parties  to  the  dacoity  at  a  time  when, 
H  his  storv  is  correct,  his  knowledge  of 
the  fact  is  not  accounted  for  or  explained, 
seem  to  have  been  pressed  or  used  as  evidence 
against  him.  The  evidence  of  the  Itispector 
is.  therefore,  the  more  worthy  of  credit. 

If  E|giv??  Buksh's  story  is  true,  and  he 

was  not  a  party  to,  or  an  abettor  of,  the  dacoi- 

s  ty,  how  did  he  know  that^some  Ghazeepore 

dacoitt  were  parties  to  it,  ot  that  som#  of 


the  property  remained  with  the  Goindahs } 
'I'he  offence  was  committed  on  Saturday 
night,  and  Elahee  Buksh's  statement,  if  the 
evidence  of  the  Inspector  is  accurate  and  to 
be  believed,  was  made  on  Monday  night 
at  1 1  p.  M.,  before  any  search  had  been  made, 
or  the  police  had  had  any  communication 
with  the  Goindahs. 

Elahee  Buksh  in  his  defence  stated  that 
he  made  secret  enquiries  which  led  to  the 
belief  that  the  property  had  been  sold  to 
Bamsahaye  Sonar,  but  no  evidence  was  given 
on  his  behalf  to  show-  from  whom  he  made 
the  enquiries,  or  how,  at  the  time  when  he 
gave  information  to  the  police,  he  knew  that 
part  of  the  property  was  with  the  Goindahs,  or 
that  some  Ghazeepore  dacoits  had  been  con- 
cerned in  the  robbery. 

The  witness  Nuseebun,  who  w-as  admitted 
to  give  evidence  under  a  lender  of  pardon, 
was  not  an  uccomplice  in  the  dacoity.  She 
appears  to  have  received  a  portion  of  the 
property  knowing  it  to  have  been  obtained 
by  dacoity.  But  she  lived  with  Soondur 
Goindah  as  his  wife,  4tnd  was  probably  as 
untrustworthy  as  if  she  had  actually  been 
his  wife,  or  as  an  actual  accomplice  in  the 
dacoity.  She  says  that  Elahee  Buksh  came 
on  the  Sunday  to  divide  the  stolen  property, 
and  that  he  brought  the  scales.  In  this 
respect,  if  true,  she  corroborates  Soondur 
and  Sunker.  It  appears  that  the  Goindahs 
were  arrested  and  taken  to  the  Quarter- 
guard  before  any  of  the  accomplices  confess- 
ed, and  that  the  women  were  taken  to  the 
Thannah.  If,  after  the  arrest,  and  before 
the  confession,  Nuseebun  had  no  means 
of  communicating  with  Sunker  or  Soon- 
dur, or  of  hearing  their  confession  before 
she  was  examined  and  gave  her  evi- 
dence, the  fact  of  her  corroborating  the 
evidence  of  the  other  accomplices  without 
knowing  wH^t  they  staled,  and  without  com- 
munication with  them,  is  a  strong:  fact  to  be 
taken  into  consideration.  1  tto  not  think 
that  there  is  much  weight  in  the  fact  that 
the  accomplices  did  not  mention  Elahee 
Buksh's  name  at  first.  They  did  not  confess 
when  they  were  first  arrested  :  as  soon 
as  they  confessed,  they  implicated  Elahee 
Buksh. 

The  case  should  be  returned  to  the  Divi- 
sion Bench  with  an  expression  of  the  opi- 
nion of  the  Full  Bench- 

I.  That  a  conviction  founded  upon  the 
uncorroborated  evidence  of  one  or  moie 
accomplice  or  accomplices  alon^  is  valid  rn 
law. 


92 


Criminal 


THE   WEEKLY    REPORTER. 


Rulings, 


r\UT. 


2.  That,    for    ihe    reasons    above    siatcd,  i      St/on- A'arr,   J. — I  have  previously  roi{| 
there  was  error  in  law  in  the  summing  np  ^  the   exposition    i  f  the   law   by   ihe  Irsnirf 
of   the  evidence,   \\hich  would   warrant  the  |  Chief  jusiice  with  that  attention  which  a 
Court  in  setting  aside  tl  e  Ncrdict  of  guiliy 
if  the  Court  is  satisfied  ihai  the  piisoner  was 


prejudictd  by  the  error,  and  ihai  ihere  has 
been  a  failure  of  justice. 

3.  That  the  verdict  and  conviciion  ought 
not  to  be  set  aside  if  the  Coun  be  of 
opinion  that  the  verdict  was  warranted  by 
the  evidence,  and  that  upon  that  evidence 
they  would  have  upheld  ihe  conviction  on 
appeal  if  the  irial  had  betn  by  the  Judge 
with  the  aid  of  Assessors,  instead  of  l)y 
Jury. 

I  should  observe  that,  in  his  evidence  before 
the  Magisiraie,  the  Irspettc  r  of  Police,  Isree 
Singh,    did  not  say  that  Elahee  Buksh.  the 

appellant,  infc.imed  himihaJsomeGhazeipore  \  Mr7|  notice  ^Campbell  in'' a  laTe  "case, 
men  were  conceined  m  the  dacouy.  Nor  did  t^i-e-ihe  libtrtv  of  doubling  whether  il 
the  woman  Nuseebun  mention  the  fact  of 
Elahee  Buksh's  bringing  the  scales,  li  may 
be  that  the  Judges,  who  referred  this  case,  if 
they  set  aside  the  conviction,  may  consider  a 
new  irial  neccssarv  A)  lest,  by  further  txami- 
nation,  ihe  accuracy  of  that  portion  of  ihe 
evidence  to  which  1  have  referred,  and  which, 
if  accurate,  tends  to  corroborate  the  evi- 
dence of  the  accomplices  against  the  appel- 
lant. 

Whatever  may  be  the  result  of  this  case, 
it  appears  to  me  that  a  copy  of  the  deposi- 
tions ought  to  be  sen!  to  the  Licutenan  -Go- 
vernor of  Bengal.  The  accomplices  who 
gave  evidence  are  conviccd  dacoJts  in  the 
f>ay  of  Government,  'i  hese  men  and  the 
other  Goindahs  who  were  convicted,  i bough 
supposed  to  be  under  proper  surveillance, 
were,  according  to  the  eNidencc  of  ihe  ac- 
complices, engaged  in  abening  and  plan- 
ning fresh  dacoiiies.  To  keep  a  number  of 
such  men  together  in  the  pay  of  Govern- 
ment appears  to  me  to  be  most  dangerous, 
even  when  they  are  under  the  strict  est  sur- 
veillance ;  but  to  leave  them  under  such  a 
lax  inspection  as  that  which  appears  to  have 
been   exercised    in   ihe  pre j em  case   seems 


'  full  and  txhaustive  nature  merits. 

There  appears,  from  this  and  from  odia 
cases,  to  have  existed   some   slight  doabu 
amonust  us  as  to  how  the  evidence  of  anit* 
c('mplice  or  of  two  accomplices  sbculd  bt 
treated,  and  as  to  whether  a  conviction  1 
legal  and  ought  to  be  affirmed,  if  founded  oil 
such  evidence  alone  and  uncorroboiaied    1 
have  now,  afier  full  consideration,  anived. 
substantiallv.  at  most  of  the  same  coDclu>ioD$| 
as  "the  Chief  Justice.     I  may  observe,  how- 
ever, that,  on  such  questions,   we  do  qi 
light  to  search  for  informati(»n,  guidance, 
aid  in  the  decisions  of  the  highest  judici2l| 
auihonties  in  Englai^d,  as  well  as  in  An 
rican  law-books.      But,  as  was  temarked 

I  mav 
rty  ol  doubling  whether  the  diti 
of  Engli.-h  Law%  or  even  the  roost  elabof 
English  decisions,  are   imperatively  to  mi 
us  on  all  points  in  the  discharge  of  ihe  A| 
pellate    Criminal   JurisdictioI^  of  this  Higi 
(  ourt.     It  is  almost  su^eifluous  to  obsei 
ihat  we  deal  here  with  a  state  of  society  v< 
different  from  any  European  society,  and^i 
mu^t    apply    the    law    either   of    paniculj 
Statures,  or  that  which  is  best  suited  to  1I 
peot'le.     We  are  not  necessarily  to  be  guid( 
by  English  I^w  on  all  points.     The  subsui 
li\e  criminal  law  of  the  Penal  Code  is 
questionably  different  from  English  criiniw 
law.     On   the  other  hand,  I  vould  ohsei 
thai  the  utmost  ihai  the  o'd  Sudder  decisionl 
establish,  is,  to  my  thinking,  that  it  was 
rule  of  practice  rather  than  an  establisl 
rule  of  law  wiih  Sudder  Judges  not  to  con-1 
Vict  c»n  the  uncorroborated  testimony  of  at- 
complice**.     In  this  touinr}-  such  a  rule  may, 
priiclically,  in  many  cases,  be  a  S4)un«l  rule, 
ih«  ugh  it  is  easv  to  conceive  some  cases  in 


which  there  could  be  no  leason  whv  a  con- 
viciion  should  not  ensue  on  the  uncorrobo- 
rated evidence  of  an  accomplice.  I  think  it 
ui  neceysan*.  after  the  citation  of  so  manT 
high  authorities  by  the  Chief  |usiice,  after  hi« 
to  be  little  short  of  keeping  up,  at  the  public  1  full  Matement  of  the  particular  case  before  us, 
expense,  a  nest  of  diiois.  a  harbour  for  |  and  afier  his  general  remarks,  with  many  of 
men  of  the  most  abandon*  d,  depraved,  ai  d  \Ahich  I  cniirely  agree,  to  do  more  than  stale 
dangerous  characier,  and  a  [»lace  for  the  my  own  coi  clusii-ns.  I  trust  that  the  lav 
reception  of  stolen  properly.  |  on   this   important   subject  mav   henceforth 

It  appears  10  me  that  ihe  at:eniion  of  his  I  e,  in  a  great  measure,  .^-ettied.  Some  of 
Honor  the  Lieutenanl-(Iovorn(.«r  should  be  the  cases  quoted,  especially  that  in  which 
called  to  the  lax  and  insufficient  niai  ncr  in  Lord  Abingcr  deliveied  judgja^t,  vere 
which  the  surveillance  appears  10  have  been  referred  to  by  me  on  a  very  recent  occa- 
performed    ty    those    wlio    weic    entrusted    sion.  %.    •  . 

wiih  die  duty.  |      The    consideiation,   then,    which   1  have 
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^ven  to  this  subject,  has  enabled  me  to  ar- 
rive at  the  fuHowing  conclusions  : — 

1.  A  conviction  upon  the  uncorroborated 
evidence  of  an  accomplice  is  legal  ;  and  fail- 
ure in  corroboration  of  the  same  is  not  a 
ground  for  refusing  to  convict  or  for  re- 
versal of  conviction 

2.  Judges,  for  all  that,  ought  to  be  most 
careful  in  this  country  to  direct  Juries  that 
the  evidence  of  accomplices  shouh)  be  re 
ceived  wiih  caution,  and  that,  if  possible,  cor- 
roboration should  be  required.  The  extent  of 
such  corroboration  should  be  matter  for  the 
Jury.  In  cases  tried  by  Assessors  and  open 
to  appeal  on  the  facts,  the  Judge  should  him- 
self, 1  think,  act  on  the  same  principle. 

3.  A  new  trial  can  be  granted,  if  neces- 
sary, by  a  Bench  of  the  High  Court  silting 
as  well  in  appeal  as  on  revi>ion.  In  a  laie 
case,  Mr.  Justice  Kemp  and  myself,  in  this 

.view,  ordered  a  new  trial  on  an  appeal  from 
a  conviction  by  a  Jury. 

4.  In  the  case  now  referred  to  us,  the 
failure  of  the  Judge  to  direct  the  particular 
attention  of  the  Jury  to  the  nature  of  the 
cvid^ce  of  the  accomplices,  did  amount  to 

-an   error  in  law  ;  and  the  Divisional  Bench 
may  deal  with  the  case  accordingly. 

5.  Convictions  ought  not  to  be  reversed, 
nor  should  new  trials  be  granted,  unless  the 
accused  has  been  really  prejudiced  wiihin  the 
meaning  and  scope  of  Section  426  of  the 
Code  of  Criminal  Procedure. 

Jackson,  J. — Upon  the  pure  legal  point 
before  us,  1  agree  in  the  conclusions  at 
which  the  Chief  Justice  has  arrived,  and 
generally  in  the  reasons  which  he  has  stated. 

1  think  it  must  be  admitted  that  a  con- 
viction by  a  Jury  upon  the  uncorroborated 
testimony  of  an  accomplice  is  good  in  law — 

I  St.  Because  the  accomplice  is,  a  com- 
petent witness  even  though  he  may  have  been 
previously  convicted  of  an  offence  (Act  XIX. 
of  1837) ;  and  because  (Act  II.  of  1855,  Sec- 
tion 28)  a  single  witness  (if  entitled  to  full 
credit)  is  sufficient  (except  in  casfs  of 
treason)  to  prove  any  fact,  unless  there 
be  a  rule  or  practice  in  our  Courts  that  re- 
quires corroborative  evidence  in  support  of 
his  testimony. 

2nd,  Because  cases  are  conceival?le  in 
which  the  accomplice  would  be  thoroughly 
credible. 

jrd.  Because  there  is  no  such  esiahlish- 
ed  rule  or  practice  as  is  referred  to  in  the 
latter  p^jj-of^nhe  Section  just  cited. 

There  can  be  no  doubt  that  the  Chief 
Justice  has  indicated  how  ft  is  that  we  have 
no  such  rule.     This  came  about,  first,  be- 


cause for  many  years  exclusively,  and  until 
quite  recent  times  in  a  large  proportion  of 
cases,  the  procedure  in  criminal  trials  was 
governed  by  Mahomedan  Law,  and  the 
rules  taken  from  that  law  and  applied  to 
particular  cases  were  never  accurately  de- 
fined and  laid  dcnVn  for  general  adoption. 
Second^  because  the  finality  of  the  verdict 
of  a  ]\xTy  has  only  arisen  under  the  Code 
of  Criminal  Procedure  ;  and  the  Judges  of 
the  late  Sudder  Court  or  Nizamut  Adawlut, 
being  supreme  Judges  of  fact  as  well  as 
of  law  in  criminal  trials,  were  not  under 
ihe  necessity  of  discriminating  between  what 
was  legally  insufficient  and  what  their  judg- 
ment refused  to  accept. 

This  being  so,  in  the  vacancy,  as  it  were, 
of  any  rule  upon  the  subject,  we  ought  pro- 
b;ibly  to  adopt,  on  the  Appellate  Side  of 
this  Court,  the  same  principles  of  evidence 
which  are  recognized  in  the  exercise  of 
Original  Jurisdiction.  At  any  rate,  we  are  not 
at  liberty  to  adopt  any  principle  of  exclusion 
which  is  not  admitted  there,  and  has  not  the 
sanction  of  ancient  pracAcc  in  the  late  Niza- 
mut Adawlut.  And  thus,  although  I  should 
fully  adhere,  as  a  Judge  of  fact,  to  the  prin- 
ciple which  I  stated  in  the  case  of  Dwarka 
(who  was  tried  by  a  Judge  with  Assessors), 
and  which  in  that  case  had  the  concurrence 
of  my  learned  brothers  Kemp  and  Seton-Karr 
(5  Weekly  Reporter,  page  18),  yet,  as  matter 
of  law,  1  am  bound  to  say  that  a  conviction 
by  a  Jury  founded  upon  the  evidence  of  an 
accomplice  without  corroboration  is  not  in- 
valid. 

But,  before  the  Jury  can  deliver  any  find- 
ing upon  a  charge,  they  must  have  the  evi- 
dence on  both  sides  summed  up  to  them  by 
the  Judge,  and  this  function,  also  called  his 
"direction  to  the  Jury"  (Section  379,  Code 
of  Ciiminal  J'rocedure),  must  be  fully,  dis- 
creetly, and  conscientious!}'  performed.  A 
statement  of  the  direction  is  to  form  part  of 
the  record,  and  a  report  of  it  forms  part  of 
the  matter  for  this  Court's  consideration 
when  it  acts  as  a  Court  of  Revision. 

There  can  be  no  doubt  but  that  an  erro- 
neous direction  to  the  Jury  (where  such  direc- 
tion has  caused  a  failure  of  justice)  is  a  ground 
for  setting  aside  the  verdict,  and  for  either 
discharging  the  prisoner  or  ordering  a  new 
trial  as  the  circumstances  of  the  case  may  re- 
quire. And  I  am  not  acquainted  with  any 
kind  of  error  which  is  more  important  in 
criminal  trials  than  a  direction  which  mis- 
leads or  omits  to  guiile  the  Jury  as  to  the 
nature  or  the  weight  of  evidence. 
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I  think  it  immaterial,  for  the  purposes  of 
the  present  decision,  whether  the  word 
"  reverse"  in  the  419th  and  420th  Sections  of 
the  Criminal  Procedure  Code  means  simply 
to  "  torn  to  the  contrary ''  as  in  the  natural 
tense,  or  to  "  make  void, "  which  is  no  doubt 
a  legal  interpretation,  as  convictions  before 
a  Jury  can  only  come  up  in  appeal  to  this 
Courl,  as  this  Court  under  its  powers  of  re- 
vision can  order  a  new  trial,  and  can 
exert  those  powers  upon  hearing  an  appeal 
as  well  as  on  other  occasions. 

Upon  the  duty  of  a  Judge  in  summing 
up,  I  need  not  add  anything  to  what  has 
been  said  by  the  Chief  Justice. 

But  upon  the  necessity  for  that  duty 
being  carefully  performed,  and  upon  the 
special  danger  of  relying  on  approvers'  testi- 
mony in  this  country,  I  think  it  right  to 
say  that  which  my  official  experience  has 
suggested. 

It  is  not  too  much  to  say  that  Native 
Juries  in  the  Mofussil  are  generally  quite 
incapable  of  appreciating  evidence,  unaided, 
when  the  question  before  them  is  at  all 
critical.  On  the  one  hand,  they  readily,  and 
even  greedily,  listen  to  positive  assertions 
regarding  the  guilt  or  innocence  of  the  pri- 
soner, frequently  without  discriminating 
between  that  which  the  witness  declares  of 
his  own  knowledge,  and  that  which  is  pure 
hearsay.  On  the  other  hand,  they  commonly 
disregard  circumstantial  evidence,  though 
it  be  of  the  strongest  and  most  trustworthy 
character.  And  though  it  may  come  out 
in  cross-examination  that  the  statement  is 
hearsay,  though  it  may  even  be  apparent 
at  once,  and  the  words  might  be  taken  down, 
yet  the}^  have  been  heard  by  the  Jury,  and 
the  impression  is  made.  And  though  the 
facts  which  constitute  circumstantial  evi- 
dence be  well  put  together,  an4  their  effect 
be  obvious  to  the  trained  judicial  mind, 
they  will  seem  of  little  importance  to  the 
ignorant  Juror. 

With  these  proclivities,  the  Native  Juror 
plainly  stands  in  need  of  intelligent  guidance, 
and,  without  that  guidance,  will,  in  difficult 
cases,  often  go  entirely  wroaig.  It  is  re- 
markable, too,  as  it  is  notorious,  that  the 
Jurors  are,  as  a  rule,  decidedly  less  intelli- 
gent, as  well  as  less  instructed,  than  the 
persons  employed  as  Assessors  in  criminal 
trials;  and  yet,  by  a  strange  anomaly  of 
modem  law,  the-  verdict  of  the  ignorant, 
inexperienced,  unsworn  Jury  is  final  upon 
facts;  while,  upon  facts,  not  only  are  the 
Assessors  .over-ruled  by  the  Judge,  but  the 


opinion  of  Judge  and    Assesson   togelbo 
may  be  set  aside  by  the  Appellate  CourL 

And  then  as  to -testimony,  I  feel  bouac 
to  say,  afier  many  years  of  conversance  vi& 
Courts  of  Justice  in  India,  that  veraotjisiMi 
regarded  in  this  coontr}'  as  it  is  in  the  coantiiei 
of  Western  Europe.  Whether  this  be  duett 
wilful  falsehood,  to  imperfect  memor}-.  ic 
inexact  conditions  of  mind,  to  fear,  or  io  all 
these  causes  combined,  1  am  not  called  upoi 
at  present  to  enquire.  I  need  only  sar  ifaji 
the  care  with  which  witnesses  must  be 
watched,  and  the  deduction^  which  have  10 
be  made  from  their  credit,  are  much  greater 
than  in  England. 

It  must  in  fairness  be  remembered  that, 
as  witnesses,  we  have  to  do,  almost  nni- 
versally,  with  the  meaner  classes :  that 
the  respectable  Native  avoids  being  made 
a  witness  as  we  should  shtin  the  small-pox: 
and  that  witnesses,  therefore,  are  scarcely  a 
fair  sample  of  the  popuhitron. 

But  the  fact  remains;  and  when  the  witaess 
is,  moreover,  a  person  stained,  by  his  own 
confession,  with  the  commission  of  atrocious 
crimes — most  of  all,  when,  to  the  desperate 
ruffianism  (A  the  dacoit,  he  adds  the  depravity 
of  the  retained  approver — can  the  unsop^ 
ported  word  of  such  a  person  be  a  safe  grouoil 
on  which  to  convict  any  prisoner  .^ 

I  need  not  say  that  this  (and  not  the 
unlucky  gentleman  who  in  a  moment  of 
irritation  has  committed  an  act  of  vioiencei 
is  the  kind  of  approver  or  accomplice  whom 
we  have  in  view  when  we  speak  of  approver's 
testimony.  The  other  case  is  of  exiremelv 
rare  occurrence — this  of  every  day. 

Now,  when,  in  the  coarse  of  a  long  tiiaJ. 
in  which  many  persons  are  on  their  defence, 
there  is  against  particular  prisoners  only  ibe 
kind  of  evidence  we  are  speaking  of.  and 
the  Judge,  in  his  direction,  instead  of  poiiit- 
ing  out  the   defect,  and  warning  the  Jurr 
against  the  danger,  actually  throws  a  veil 
over    that    nakedness,    and    disguises    tbe 
danger  by  the  use  of  general  words  to  tbe 
effect  that  ''  the  tendency  of  the  evidence  is 
to  establish  the  prisoner's  gnih  " — in  such  a 
case,  can  it  be  doubted  that  the  Judge  has 
greatly  miscarried,  that  the  Jury  have  been 
wrongly  directed,  and  that  the  prisoner  has 
been    seriously   prejudiced }     1   think  not 
and    I    am    sure  that    tbe  nature  of  both 
witness     and     Juror,    the    finality    of  and 
absence  of  sanction  to  the  verdMi^^make  u 
even  more  incumbent  on  the  Judge  in  tlfis 
country  than  it  ks  in  England,  to  perfonfc 
with  care  and  fiddity  the  office  of  direaion 
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rhave  heard  it  said  that,  if  the  Jury  go 
wrong,  it  does  not  very  greatly  matter — the 
prisoner  can  be  pardoned.  No  doubt  he  can, 
and  there  may  be  persons  so  constituted  as  to 
find  this  a  satisfactory  assurance.  It  is  not 
60  to  me.  No  doubt,  after  an  improper  con- 
viction has  taken  place — when  the  matter 
can  be  properly  represented  through  tl)e 
proper  channel — when  the  head  of  the  Go- 
vernment can  be  communicated  with  at  Dar- 
jeeling  or  at  Simla — the  convict  may,  after 
weeks  or  months  of  unmerited  suflFering, 
receive  a  free  p^don  for  an  offence  of  which 
he  ought  never  to  have  been  found  guilty. 
For  my  part,  I  should  prefer  to  be  delivered 
by  a  careful  and  regular  administration  of 
justice. 

My  Lord  has  pointed  out  that  the  prisoner 
is  not  in  every  case  of  misdirection  entitled 
to  a  new  trial,  and  there  has  been  some  ap- 
prehension expressed  that  the  admission  of 
the  principle  we  are  laying  down  may  open 
a  door  to  the  escape  of  criminals  merely  by 
reason  of  some  shortcoming  of  the  Judge  in 
point  of  form.  But  it  seems  to  me  that  the 
jirople  test,  *'  has  there  been  a  failure  of 
justice  ?"  may  be  applied  in  most  cases 
with  perfect  ease  and  perfect  safety. 

In  regard  to  the  proposed  rule  that  we 
should  not  interfere  in  case  of  misdirection 
where  the  facts  are  such  that,  if  the  trial 
had  been  held  before  a  Judge  and  Assessors^ 
we  should  have  affirmed  the  sentence,  I  have 
only  one  misgiving.  It  is  not  always  safe — 
I  might  say  it  is  rarely  safe — for  an  Appellate 
Court,  with  papers  before  it,  to  put  itself  in 
the  place  of  the  Court  below  which  has 
heard  the  witnesses ;  and  it  might  be  that, 
in  affirming  the  conviction  on  the  faith  of 
some  unnoticed  circumstance  of  corrobora- 
tion found  in  the  evidence,  we  might  be 
using  that  which  the  Judge  and  Jur>'  would 
not  have  rehed  upon.  But  this  perhaps 
only  suggests  caution  in  the  application  of 
the  rule,  rather  than  an  objection  to  the  rule 
itself. 

With  these  observations,  therefore,  I  con- 
cur both  in  the  judgment  on  the  general 
point,  and  in  the  course  which  it  is  proposed 
to  take  with  the  particular  case  before  us. 
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The  28th  May  1866. 

Present: 

The  Hon'ble  L.  S.  Jackson  and  F.  A.  Glover, 

yudges. 

Robbery. 

Queen  versus  Teekai  Bheer. 

Committed  by  the  Assistant  Magistrate,  and 
tried  by  the  Sessions  Judge  of  Shahabad^ 
on  a  charge  of  robbery. 

Held  that  the  offence  was  robbery  where,  in  commit- 
ting theft,  there  was  indubitably  an  intention,  seconded 
by  an  attempt,  to  cause  hurt. 

We  think  that  the  prisoner  has  been 
rightly  convicted.  That  the  woman's  nose 
was  not  torn,  was  an  accident ;  the  clasp 
of  the  nuth  came  loose,  and  so  the  cartilage 
escaped,  though  pain  was  caused,  and  blood 
flowed.  But  there  was  indubitably  an  inten- 
tion, seconded  by  an  attempt  on  the  part 
of  the  prisoner,  to  cause  hurt ;  and  the  offence 
was,  therefore,  robbery. 

But  the  punishment  awarded  by  the 
Sessions  Judge  appears  to  us  too  Revere. 

The  prisoner  is  not*  shewn  to  be  a  bad 
character,  or  to  have  been  previously  con- 
victed, and  a  sentence  of  seven  years  trans- 
portal  ion  is  altogether  disproportionate  to  the 
offence  committed. 

We  are  extremely  unwilling,  as  a  general 
rule,  to  interfere  with  the  exercise  of  the 
Judge's  discretion  in  the  matter  of  punish- 
ment within  the  limits  prescribed  by  the 
law,  but,  in  this  case,  the  punishment 
awarded  appears  to  us  so  far  beyond  what 
is  required,  that  we  feel  called  upon  to 
interfere ;  and,  accordingly,  we  alter  the 
sentence  to  one  of  two  years'  rigorous  im- 
prisonment. 

The'  Sessions  Judge  ought  to  have  for- 
warded the  appeal  with  less  delay. 

Vhe  28ih  May  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Camp- 
bell, Judges. 

False  Eyidence. 

tjueen  versus  Rewah  Goallah. 

Committed  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  Patna,  on  a  charge 
ofjalse  evidence, 

A  false  statement  by  a  witness,  as  to  his  position  or 
character,  oug^ht  not  to  be  punished  so  severely  as  a 
false  charge  on  a  false  claim. 

In  this  case,  the  prisoner  has  been  con- 
victed, by  Mr.  Ainslie,  the  Judfee  of  Patna, 
sitting   with    a   Jury,    of    the    offence    of 
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giving  false  evidence,  and  sentenced  to  ri- 
gorous imprisonment  for  a  period  of  five 
years. 

The  facts,  slated  briefly,  appear  to  be  as 
follows : — 

Bhuttun  Goal  lab  and  WuUee  Goallah 
charj?ed  the  servants  of  Toondun  Sing, 
their  zciiindar,  with  carrying  off  some  buf- 
faloes belonging  to  them,  tl\e  alleged  object 
being  to  compel  them  to  supply  ghee  to  the 
zemindar  at  a  low  price.  Rewah  Goallah  ap- 
peared as  a  witness  in  support  of  the  charge, 
and,  for  the  purpose  apparently  of  causing 
additional  weight  to  be  attached  to  his  evi- 
dence, slated  that  he  was  noi  the  brother  of 
Bhuttun  Goallah.  This  statement  was 
proved  to  be  false,  and  admitted  to  be  so  by 
prisoner  himself. 

We  think  that  a  false  statement  by  a  wit- 
ness as  to  his  position  or  character  ought 
not  to  be  punished  so  severely  as  a  false 
charge  on  a  false  claim. 

There  is  no  prdSf  of  the  falsehood  of 
the  main  story  of  the  prisoner,  viz.^  that 
he  saw  Toondun's  servants  driving  off  the 
buffaloes. 

We  cannot  assume  that  it  is  false.  The 
offence  actually  established-  I'iz.y  the  giving 
of  false  evidence  which  simply  affects  the 
witness's  credibility — being  of  a  compara- 
tively venial  character,  we  think  it  would  be 
sufficiently  punished  by  12  months'  imprison- 
ment ;  and  we  therefore  mitigate  the'  sen- 
tence of  the  Sessions  Judge  accordingly. 


The  28th  May  i86(f. 

Present  : 

The  Hon'ble  J.  P.  Norman  and 
G.  Campbell,  Judges, 

Using  forged  document. 

Queen  versus  Prosunno  Bose  and  two 

others. 

Com m Hied  by  the  Magistrate,  and  tried  l)y 
the    Sessiofis    Judge    of    yuddea,     on    a 


charge  of  fraudulently  using  as  genvitiA^ 
forged  document,  &*r. 

A  conviction  may  be  had  for  using*  a&  ^enuioe  a  J 
document  purporting  to  be  made  by  a  public 
his  official  capacity,  notwithstanding  the  illegibStTtf| 
the  seal  and  signature  thereon. 

In  this  case  the  prisoner,  Prosunno  Boi^ 
has  been  found  guilty  of  using  a  forged 
document  purporting  to  be  made  by  a  pob- 
lie  servant  in  his  official  capacity. 

It  appears  that  certain   Mttle,   belongii^ 
to  the  prosecutor,  had  been  sold  under  1 
decree  obtained  against  him  by  the  prisoner 
Koylas   Bose.     The  cattle  was   bought  bf 
prisoner  Moothoornalh   Bose.     It  was  siib- 
sequently  arranged  that  they  should  remak  - 
in  the  charge  of  one  Soottan  Biswas,  ari  I 
that  the  money  due  under  the  decree  sfaoitf  1: 
be  paid,  and,  if  the  money  was  paid  widii 
one  month,  the  cattle  should  be  returned. 

The  prosecutor,  Mudaree  Mundul,  alJ^ci 
lliai  he  did  repay  the  money.  After  liR 
expiration  of  one  month,  the  prisoner  Pip- 
sunno  Bose  went  to  Soottan  Biswas,  aai 
produced  to  him  a  document  purporting  ta 
be  an  order  to  Futeh  AH,  constable,  infonih 
ing  him  that,  according  to  the  order  of  die 
Huzoor,  he  was  to  go  to  the  spot  and  see 
that  the  cows  were  returned  to  Moothois- 
nath  Bose.  This  order  was  sealed  with  a 
seal  of  which  the  Sessions  Judge  observes 
that  it  does  not  correspond  with  any  knam 
official  seal,  and  on  it  was  a  scrawl,  bj 
way  of  signature,  apparently  an  attempi  It 
imitate  the  appearance  of  English  writji^ 
but  perfectly  illegible. 

The  Sessions  Judge  left  the  quesiiOD  0 
the  Jur}-,  and  the  Jury  found  that  the  pii* 
soner  Prosunno  Bose  used  that  documeift 
purporting  ta  be  a  forged  document  made 
by  a  public  servant  in  his  official  capacity. 

We  think  it  clear  that  there  was  e^ideooe 
to  go  to  the  Jury  upon  that  point,  and  thil 
they  were  warranted  in  finding  that  tUi 
document,  notwithstanding  the  illegibilitj  rf 
the  seal  and  signature,  purported,  or,  in  oUier 
words,  appeared  on  the  face  of  it,  to  have  cone 
from  a  superior  officer  to  a  public  servad^ 
such  superior  officer  being  necessarily  » 
public  servant,  and,  therefore,  that  a  comc- 
tion  under  Sections  466-471  of  the  Paid 
Code  was  proper. 

The  other  two  prisoners  app<gar  also  l» 
have  been  properly  convicted  ot^abctti^ 
the  offence,  anc^  we  therefore  reject  lU^ 
appeal. 
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The  38th  May  1866. 

Present : 

The  Hon'ble  J.  P.  Norman  and  G.  Campbell, 

Judges, 

Hnrt — Calpable  Homicide  not  amounting; 

to  Murder. 

Queen  versus  Punchanun  Tanlee. 

Commitled  by  the  Magistrate^  and  tried  by 
the  Officiating^  Sessions  Judge  of  Midna- 
pore,  on  a  charge  of  culpable  homicide 
not  amounting  to  murder. 

The  prisoner,  having  received  great  provocation  from 
bis  wife,  pushed  her  with  both  arms  so  as  to  throw  her 
with  violence  to  the  ground,  and,  after  she  was  down, 
slapped  her  with  his  open  hand.  The  woman  died,  and 
on  examination  it  appeared  that  there  were  no  external 
marks  of  violence  on  the  body,  but  that  there  was  a 
certain  degree  of  disease  of  the  spleen,  and  that  death 
was  caused  by  the  rupture  of  the  spleen.  Held,  under 
the  circumstances,  that  the  prisoner  was  guilty  of 
causing  hurt,  and  not  of  culpable  homicide  not  amou  nting 
to  muraer. 

Campbell,  J. — It  appears  from  the  find- 
ing of  the  Sessions  Judge  that  the  prisoner 
in  this  case,  having  been  subject  10  extreme 
'  provocation   by   his   wife,   pushed    her  with 
both    his    arms    so    as   to   throw    her   with 
;  violence  to  the  ground,  and,  after  she  was 
down,  slapped  her  with  his  open  hand. 
The  woman  died,  and,   on   examination, 
I   it  was  proved  that  there  was  a  certain  degree 
i  of  disease  of  the  spleen,  and  that  death  was 
j  caused  by  the   nipture   of  the    spleen.     It 
:  appears    from    the    medical    evidence    that 
there  were   no  external   marks  of  violence 
whatever.    The  deceased,  it  appears,  was,  for 
the  most   part,  a  healthy  woman,  and  the 
disease  of  the  spleen  had  not  proceeded  far ; 
■    it  was,  in  fact,  an  early  stage  of  disease. 
Under  these  circumstances,  the  question  on 
which  the  case  turns  is  simply  this  :     Did, 
or  did  not,  the  prisoner  act  with  the  know- 
ledge that,   by   his  act,   he    was    likely    to 
cause  the  death  of  the  deceased  t     And  that 
would,  it  seems  to  me,  depend  on  this,  whe- 
ther the  prisoner  did,  or  did  not,  know  that 
the  deceased  was  labouring  under  such   a 
disease  that  a  blow,  or  such  violence  as  is 
nsed  in  throwing  a  person  violently  upon  the 
ground,   would   be   likely   10  cause   death  ? 
If  the  prisoner  did  '  not    know    that    there 
existed  disease  of  such  a  nature  that  mode- 
I     wte    violence    was    likely    to    cause    death, 
and  the  violence  inflicted  was  not  such  as 
.would  cause  death  to  a  pesson  in  an  ordinar}' 
sound  state  of   health,  the  offence  is   not 


culpable  homicide.  The  illustration  {b)  at- 
tached to  Section  300  of  the  Penal  Code 
seems  to  be,  in  this  instance,  exactly  in 
point.  For,  although  the  illustration  is  used 
to  show  what  is  murder  and  what  is  not 
murder,  it  may  very  well  stand  for  the 
purposes,  of  this  case,  without  going  into 
minor  details,  that  a  case  such  as  (not  coming 
under  the  exception)  is  set  forth  in  this  illus- 
tration {/>)  for  the  purpose  of  showing  what 
is  murder  and  what  is  not  murder,  would 
equally,  in  a  case  of  culpable  homicide  (quali- 
fied by  an  exception  taking  it  out  of  the 
category  of  murder),  shew  what  is  culpable 
homicide  and  what  is  not  culpable  homicide. 
In  this  case  the  Sessions  Judge  says  : 
"  Where  a  man  in  ungovenied  rage  throws 
*•'  a  woman  with  all  the  force  of  both  his 
*'  arms  upon  the  hard  ground,  it  cannot  but 
'*  be  presumed,  this  Court  is  of  opinion  that 
*'  the  man  has  acted  with  the  knowledge 
"  that  he  was  likely  by  his  act  to  cause 
"  death."  'I'his,  1  think,  is  puting  the  matter 
far  too  broadlv.  It  cannot  be  said  that  in 
every  case  the  mere  .throwing  upon  the 
ground  a  strong  healthy  woman  would  be 
likelv  to  cause  death.  Some  excessive  vio- 
lence  must  be  shewn  to  have  been  used, 
and  in  this  case  the  medical  evidence  proving 
the  absence  of  all  external  marks  of  violence 
shews  that,  in  truth,  no  extreme  violence, 
beyond  the  violent  push,  was  used.  «  On  the 
other  hand,  the  evidence  does  not  shew 
whether  the  prisoner  did  know  of  the  dis- 
eased state  of  his  wife's  spleen  ;  on  the 
contrary,  the  evidence  of  the  Civil  Surgeon, 
proving  that  the  disease  was  in  an  inchoate 
state,  and  the  woman,  generally  speaking, 
strong  and  healthy,  would  go  to  shew  that 
the  prisoner  probably  had  no  such  know- 
ledge. I  think,  therefore,  that  there  are 
reasonable  doubts  as  respects  the  charge  of 
culpable  hqpicide,  of  which  the  prisoner 
must  have  the  benefit,  and  that  he  is,  in 
fact,  guilty  of  hurt  only.  1  do  not  think  it 
necessary  to  ordei'a  new  trial,  and  the  justice 
of  the  case  will  be  met  by  a  sentence  of 
one  year's  rigorous  imprisonment.  I  would 
mitigate  the  sentence  of  the  Sessions  Judge 
accordingly. 

Norman,  J — I  concur  in  the  result 
arrived  at  by  my  learned  colleague  in  this 
case.  Without  going  minutely  into  ques- 
tions of  law,  I  desire  to  say  a  few  words  as 
to  the  grounds  of  my  opinion. 

The  prisoner,  who  had  received  provocation 
of  a  most  gross  character  from  his  wife, 
threw  her  down,  sat  upon  her,  ^nd  slapped 
her.     He  was  found  by  a  neighbour  sitting 
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upon  the  woman.  Immediately  after  he  was 
drawn  *  away  from  her,  he  gave  her  water, 
supported  her  head,  and  tried  to  relieve  her. 
The  wife  died  from  rapture  of  the  spleen. 
The  disease  was  not  of  long  standing,  and 
had  not  apparently  affected  her  general 
health,  and  was,  in  all  probability,  not  known 
to  the  prisoner.  There  were  no  marks  of 
violence  on  the  body  found  on  examination 
by  the  Civil  Surgeon.  The  Civil  Surgeon 
says  "that,  looking  to  the  weight  of  the 
deceased,  if,  in  falling  from  a  mere  standing 
position  on  to  the  floor,  there  was  anything 
prominent  against  which  her  stomach  might 
have  struck,  it  might  have  caused  a  rup- 
ture of  the  spleen,  and  death  would  ensue.'' 
Under  these  circumstances,  I  think  it  clear, 
upon  the  evidence,  that  the  injury  intended 
to  be  caused  by  the  prisoner  was  not  such 
as  would  be  likely,  or  that  he  could  have 
known  to  be  likely,  to  cause  death ;  and  I 
think  that,  under  these  circumstances,  the 
prisoner  should  not  have  been  convicted  of 
culpable  homicide,  but  of  causing  hurt.  Ac- 
cordingly, I  would  ^mmute  the  sentence  of 
the  Sessions  Judge  below  to  one  year's  ri- 
gorous imprisonment. 


The  28th  May  1866. 

Present : 

The  Hon'ble  F.  A.  Glover,  Judge, 
Cheatinsr. 

Queen  versus  Puddomonie  Boistobee. 

Committed  by  the  Magistrate^  and  tried  by 
the  Sessions  Judge  of  Hooghly,  on  a 
charge  of  cheating. 

Case  of  cheating^  a  person  who  was  induced  to  part 
with  his  money  and  to  contract  marriag-e  under  the 
false  impression  that  the  girl  be  was  marrying-  was  a 
Brahminec. 

I  see  no  reason  to  interfere  in  this  case. 

The  Sessions  Judge  placed  all  the  facts  of 
the  case  fully  before  the  Jury,  and  laid  spe- 
cial stress  on  the  weakness  of  the  evidence ; 
but  if  the  Jury  believed  that  evidence,  they 
were  bound  to  convict  the  prisoner,  as,  by 
it,  it  was  proved  that  she  induced  the  prose- 
cutor to  part  with  his  money  and  to  contract 
marriage  under  the  false  impression  that 
the  girl  he  was  marrying  was  a  Brahminee. 

There  wks  evidence  on  the  record  on  both 
these  points,  and  the  Jury  chose  to  believe 


it.     It   was    immaterial    whether  there  va  \ 
any  clear  proof  on  the  record  of  the  ad  • 
being  a  Boistobee :  the  point  was,  that  <ac 
was   not  a  Brahminee,   as  she  was  falxlf 
alleged  by' the  prisoner  to  be. 

As  to  the  severity  of  the  punishmex  , 
awarded  (three  years'  imprisonment},  it  ^n 
not,  1  observe,  for  the  Sessions  Judge  10  us- 
lify  the  verdict  of  the  Jury  by  passing  a  sea- 
tence  inadequate  to  the  offence  which  tiier 
considered  proved  against  the  prisoner ;  aad 
the  same  reasons  prevent  my  interference  oa 
appeal. 

The  pris,oner  can,  if  she  be  so  advised, 
apply  to  the  Executive  Government,  wiia 
which  the  opinion  so  strongly  expressed  br 
the  Sessions  Judge  will  doubtless  have  due 
weight. 


The  5th  June  1866. 

Present : 

The  Hon'ble  W.  S.  Seton-Karr,  Judge. 

False  Evidence — Evidence — (of  single  wit- 
ness)—Corroboration. 

Queen  versus  Bakhoree  Chowbey. 

Committed  by  the  Joint  Magistrate.  tf»/ 
tried  by  the  Sessions  Judge  of  ShakahaL 
on  a  charge  of  giving  false  evidence. 

Comparison  of  signatures  is  one  kind  of  corroboratsoa 
which  would  justify  a  conviction  on  the  testimony  tk  a 
single  witness  in  a  case  of  false  evidence. 

1'herk  can  be  no  doubt,  to  my  mind, 
that  the  evidence  of  the  vakeel  Mohesk 
Dutt  is  true,  and  that  the  evidence  <rf  tbe 
prisoner  Bakhoree,  to  the  effect  that  be 
never  verified  or  presented  the  written 
statement,  is  false. 

If  the  case  consisted  mcrelv  of  one  oath 
against  another,  there   would  be  no  doubt 
that,  under  the  late  ruling  of  the  Full  Beacfc 
in   cases   of   perjury,  reported    at  jwge  tj. 
Criminal   Rulings  of  the  Weekly  Reporter, 
Vol.  v.,  No.  6,  the  prisoner  could  not  be  con- 
victed.    But,  in  this  case,  the  Sessions  Judge 
and  the  Assessors  had  the  advantage  of  com- 
paring  the  signatures  of  the  prisoner— ttoi 
is,  of  the  signature  on  the  document  whicfc 
he  denied,  with  the  signature  on  that  wbkrh 
he  admitted  ;  and  they  were  guided  by  ths 
comparison  in  coming  to  a  decision. 

It  appears  to  me  that  this  is  the  kind  «f 
corroboration  contemplated  in  the  ruling  ^ 
luded  to ;  and  in  this  view  1  wi>ul4  not  in- 
terfere with  what  is  a  sufficient,  legal,  v^^ 
a  proper  convicticjn. 

Appeal  rejected, 
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Fonn  of  Charg^e  in  cases  of  Grievous  Hurt 

Extract  (para.  2)  of  Letter  No.  14^,  from 
the  Officiating  Registrar  of  the  High 
Court,  dated  Calcutta,  the  i6th  February 
1866. 

2.  The  first  head  of  the  charge  against 
Beerajdee  Paik  and  others  (Case  5  of  State- 
ment No.  5)  is  not  altogether  perfect.  The 
correct  form  would  have  been  as  follows: 
viz. — "That  they,  on  or  about  at 
*'  were  members  of  an  unlawful  assembly 
**  in  prosecution  of  the  common  object  of 
"  which,  viz..  in  one  of  the  members, 

"  vi^.y        caused   grievous   hurt   to  not 

•'  on  grave  or  sudden  provocation,  and  ihey 
are  thereby,  under  Section  149  of  the 
Indian  Penal  Code,  guilty  of  the  said 
"  grievous  hurt,  an  offence  punishable  under 
"  Section  325  of  the  Indian  Penal  Code, 
*»and  within  the  cognizance  of  the  Court 
"  of  Session." 


<« 


« 


Form  of  chargre  in  eases  of  Abetment  of  Griev- 
oos  Hurt,  and  of  Kidnapping  from  lawful 
grnardianship. 

Extract  (paras,  $  and  6)  of  Letter  No.  i^g, 
from    the    Officiating    Registrar    of  the 
High  Court,  dated  Calcutta,  the  i6th  Feb- 
ruary  1866. 

5.  The  Court  desire  me  to  point  out, 
with  reference  to  the  charge  against  Latoor 
Ali  and  others  (Case  41  of  Statement  No. 
4),  that  the  mere  abetment  of  grievous  hurt 
does  n«t  miake  the  offence  punishable  under 
Sections  109  and  325  o^the  Indian  Penal 
Code.    It  is  necessary  that  the  act  ubetted 


should  have  been  committed  in  consequence  of 
the  abetment  of  the  accused,  and  that  there 
should  be  no  express  provision  of  the  law  for 
the  punishment  of  that  offence.  As  the  pri- 
soners, Alimoodeen  and  Moshruff  Ali,  were 
present  abetting  the  grievous  hurt,  they 
should,  by  the  application  of  Section  114  of 
the  Penal  Code,  have  been  charged  with  that 
offence  rather  than  with  abetment. 

6.  The  charge  against  Nityanund  and 
others  (Case  42  of  Statement  No.  5),  the 
Court  observe,  is  incomplete,  inasmuch  as 
it  has  omit\ed  to  specify  the  name  of  the 
lawful  guardian  from*  whose  guardianship 
Brijoshuree  was  taken.  The  charge  is  fur- 
ther incomplete,  as  the  existence  of  the  ex- 
ception in  Section  361  of  the  Penal  Code 
should,  in  accordance  with  Section  237  of 
the  Code  of  Criminal  Procedure,  have  been 
specifically  denied. 


Charge  to  state  the  offence  for  which  a  prisoner 
was  lawfully  detained  when  he  escaped  from 
custody.  « 

Extract  (para,  j)  of  Letter  No.  ij^,  from 
the  Officiating  Registrar  of  the  High 
Court,  dated  Calcutta,  the  20th  February 
1866. 

3.  The    Court    further   observe   that,    in 

the  charge  against  Khijoo  Dosadh  (Case  9 

of  Statement  No.  4),  the  offence  for  which 

the  prisoner  was  lawfully  detained  when  he 

escaped   from    custody    should*  have   been 

stated. 
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Opinion  of  Assessors  unnecessary  when  Prison- 
er pleads  guilty— Form  of  charge  for  Forgery 
of  a  valuable  Security. 

Extract  (paras.  2  and  8)  of  Letter  No,  i^y, 
from  the  Officiating  Registrar  0/ the  High 
Court,  dated  Calcutta,  the  20th  February 
1866, 

2.  The  Court  observe  that,  as  the  pri- 
soner, Kellai  Jenah  (Case  i  of  Statement 
No.  4),  pleaded  guilty,  the  opinion  of  the  As- 
sessors was  unnecessary  {vide  Section  362 
of  the  Code  of  Criminal  Procedure). 

8.  With  reference  to  the  ist  head 
of  the  charge  against  Ram  Chunder  Swyne 
and  others  (Case  4  of  Statement  No.  5),  the 
Court  observe  that  the  mere  fraudulent  pre- 
paration of  a  deed  ol  sale,  with  intent  to 
causein]urytocertairi^ersons,doesnotamount 
to  forgery  of  a  valuable  security,  unless  that 
document  be  a  false  document  {see  Section 
464  of  the  Penal  Code).  The  charge,  in 
its  present  form,  which  omits  to  specify 
this  important  point,  is  imperfect. 


Punishment  for  Murder — Procedure  for  mitiga- 
tion of  sentence. 

Extract  (para.  2)  of  Letter  No.  160,  from 
the  Officiating  Registrar  of  the  High 
Court,  dated  Calcutta,  the  20th  February 
1866,  * 

2.  As  the  sentence  of  ten  years'  trans- 
portation passed  by  you  on  the  prisoner 
Troylokhyanath  Mookerjee  (Case  i  of  State- 
ment No.  4)  is  an  illegal  sentence,  the  Court 
quash  it.  I  am  to  point  out  that  the  law 
prescribes  only  two  punishments  for  murder, 
viz.,  death  or  transportation  for  life.  The 
Court  direct,  therefore,  that  you  pass  the 
latter  sentence ;  and,  if  you  consider  that 
there  are  grounds  for  a  remission  of  the 
sentence,   in    accordance    with    the    recom- 


mendation to  mercy  made  by  the  Jure,  n 
should,  under  Section  55  of  the  Penal  Cat  ^ 
address  the  Lieutenant-Governor  for  a  us-  - 
tigation  of  sentence. 


Imprisonment  for  default  of  payment  of 
Framing  of  charge  for  False  Evidence-lb- 
ture  of  common  object  of  Unlawful 
to  be  described  in  the  charge. 

No.  166. 

From  the  Officiating  Registrar  of  the  High 
Court,  ^c,  dated  Calcutta,  the  21st  Fdh 
ruary  1866, 

(Criminal  Side.) 

Present  : 

The  Hon'ble  C.  B.  Trevor  and  H.  V.  Bay- 

m 

ley,  Judges. 

Sir, — I  AM  directed  to  communicate  to 
you  the  following  observations  made  by  the 
Court  on  a  review  of  your  Sessions  State- 
ments for  November  last. 

2.  In  the  case  of  Luchun  Misser  (Case  ; 
of  Statement  No.  4),  the  Court  find  that  the 
alternative     sentence    of    imprisonment,   in 
default  of  payment  of  fine,  exceeds  the  1^ 
limit,  inasmuch  as  Section  65  of  the  Indian 
Penal  Code  limits  imprisonment  for  default 
to  one-fourth  of  the  maximum  period  fiied 
for  the  substantive  offence  (Section  323  of  the 
Penal  Code),  which  in  this  case  woaJd  be 
one-fourth   of   one  year,    or   three  months. 
Under  these  circumstances,  the  Court  canoei 
the  sentence  as  illegal,  and  direct  that  yon 
will    pass   a  fresh   sentence   in  accordance 
with  the  law  now  explained  to  you. 

3.  The  Court  remark  that  the  substance 
of  the  deposition  upon  which  the  charge  for 
false  evidence  (Section  193  of  the  Penal  Code"* 
proceeded  should  have  been  stated  in  ihc 
charge  against  Suntakhee  Aheer  (Case  8  fA 
Statement  No.  4). 

4.  The  Court  further  obser\'e  that,  in 
the  2nd  head  of  the  charge  against  Paspot 
Rai  (Case  1 1  of  Statement  No.  4),  the  naturt 
of  the  common  object  of  the  unlawful 
assembly  should  have  been  described.  This 
remark,  mutatis  mutandis,  applies  to  the  i^ 
head  of  the  amended  charge  in  the*  case  of 
Bundhun  Roy  and  others  (Case  14  of  State-, 
ment  No.  4). 
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Framing;  of  charge  for  Kidnapping  from  law- 
ful guardianship. 

£sctract  (para,  jj  'of  Letter  No,  i86,from 
the  Officiating  Registrar  of  the  High  Court, 
&fc,,  dated  the  sth  March  1866, 

3.  The  Ccurt  remark  that  the  charge 
ai^inst  Doaloo  Bewa  (Case  3  of  Statement 
No.  4)  is  incomplete,  inasmuch  as  it  has 
omitted  10  specify  the  name  of  the  lawful 
g^uardian  from  whose  guardianship  Copur 
Cholloa  was  kidnapped.  The  existence  of 
the  exception  in  Section  361  of  the  Penal 
Code  should  also,  in  accordance  with  Section 
237  of  the  Code  qf  Criminal  Procedure, 
have  been  specifically  denied. 


Verdict  of  Juiy  concurred  in  bjr  Judge,  con- 
sidered the  same  as  verdict  of  Judg[e  in  con- 
currence with  Assessors,  in  a  District  to 
"which  trial  by  Jury  not  extended. 

^jK'tract  (para,  jj  of  Letter  No,  iS'j,  from 
the  Officiating  Registrar  of  the  High 
Courty  &c.y  dated  the  Jth  March  i866. 

3.  With  reference  to  the  trial  in  the 
abovementioned  ca,se,  I  am  to  point  out  that 
trial  by  Jury  has  not  been  extended  to  the 
trial  of  offences  punishable  under  Clause  9 
of  the  Penal  Code.     It  is'  only  for  offences 

under  Chapters*  VIII., 
XI.,  XVI.,  and  XVII..  and 
Chapter  XVIlLf  of  the 
Indian  Penal  Code,  and 
for  attempts  or  abetments  thereof,  that  this 
mode  of  trial  has  been  sanctioned.  Your 
proceedings  were,  therefore,  not  altogether 
regular ;  but,  as  you  have  stated  your  con- 
currence with  the  verdict  of  the  Jury,  there 
is  no  necessity  for  further  action.  That 
verdict  must  be  considered  as  one  of  your 
own  in  concurrence  with  Assessors. 


•  Govt.  Notification 
of  7tli  Jany.  1862. 
yzjui  May  1S62. 
13th  Oct.  1862. 


you  referred  this  matter,  that  they  see  no 
reason  for  doubting  the  correctness  of  the 
orders  issued  by  the  Board  of  Revenue  pro- 
hibiting Collectors  from  managing  estates 
attached  by  Magistrates  under  Section  319 
of  the  Code  of  Criminal  Procedure.  Regula- 
tion V.  of  1827  ordinarily  applies  only  to  orders 
issued  by  Zillah  and  City  Judges,  and  was, 
by  Section  3  of  Act  IV.  of  1840,  specially  ex- 
tended to  cases  of  the  description  specified 
in  that  law,  and  now  provided  for  by  Section 
319  of  the  Code  of  Criminal  Procedure. 
These  provisions  of  Section  3  of  Act  IV.  of 
1840  have,  however,  been  repealed,  and 
have  not  been  enacted  in  Section  319  of 
the  Code  of  Criminal  Procedure  or  in 
any  other  law\  It  follows,  therefore,  that 
the  Collector  has  no  authority  to  act*  in 
attachments  of  this  nature. 


Collectors  not  competent  to  manage  estates 
attached  by  ^Magistrates  under  Section  319, 
Code  of  Cnminal  Procedure. 

No.  200. 

From  the  Registrar  of  the  High  CourJ,  ^fCj 
dated  the  "jth  March  1866. 

(Criminal  Side.) 

Present : 
The  Hon'ble  C.  B.  Trevor,  Judge, 

Sir,— Y^UR  letter  No.  316,  dated  23rd  Dc- 

cembe*last,  and  its  enclosure,  have  been  laid 

.before  ihe  Court,  who  diject  me  to  inform 

you,  and  the  Magistrate  at  whose  instance 


Ruling  of  a  Divisional  Bench  of  two  Judges  of 
the  High  Court,  not  a^ected  by  a  subsequent 
conflicting  decision  of  a  single  Judge. 

No.  201. 

From  the  Registrar  of  the  High  Courts  6*^., 
dated  Calcutta,  the  8th  March  1866, 

(Criminal  Side.) 

Present  : 

The  Hon'ble  C.  B.  Trevor,  Judge, 

Sir, — In  reply  to  your  letter  No.  22,  dated 
the  1 5  th  ultimo  and  enclosures,  I  am  directed 
to  stale  thai  ^^^  Court  consider  that  there 
was  no  ground  for  the  reference  now  made 
at  the  instance  of  the  Officiating  Joint  Ma- 
gistrate. The  High  Court,  consisting  of  two 
Judges,  judicially,  and  not  extra-judicially  as 
supposed  by  yourself  and  the  Officiating  Joint 
Magistrate,  during  1863,  placed  a  construc- 
tion upon  certain  Sections  of  the  Penal  Code, 
and  it  appears  that  one  Judge  of  the  Court 
has,  without  allusion  to  the  ruling  of  the 
Divisional  Bench  of  two  Judges,  subsequently 
decided  in  contradiction  to  that  ruling.  This 
decision,  however,  in  no  material  way  inter- 
feres with  the  previous  ruling  which  should 
be  followed  by  the  Lower  Courts,  until  an- 
other decision  by  a  Full  Bench  fn  opposition 
to  it  is  delivered. 
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Charge  of  Kidnapping  from  lawful  guardianship 
need  not  state  tiSit  tlM  Kidnapping  was 
forcible. 

Extract  (para,  2)  of  Letter  No,  21 1,  from 
the  Registrar  of  the  Appellate  High  Courts 
dated  Calcutta y  the  loth  March  1866, 

2.  With  reference  to  the  first  head  of  the 
charge  against  Gobind  Ram  Doss  (Case  39 
of  vStatement  No.  4),  the  Court  observe  that, 
in  a  charge  of  kidnapping  from  lawful  guard- 
ianship (Section  363  of  the  Penal  Code),  it 
is  not  necessary  that  it  should  be  stated  that 
the  kidnapping  was  forcible. 


Hurt  caused  to  each  of  three  persons  to  be 
separately  charged  and  punished — Charge  to 
state  common  object  of  Unlawful  Assembly 
in  prosecution  of  which  Grievous  Hurt  was 
caused. 

Extract  (paras.  2  and  3)  of  Letter  No. 
21$^  from  the  Registrar  of  the  Appellate 
High  Court,  dated  Calcutta,  the  10th 
March  18G6. 

2,  The  Court  observe,  with  reference  to 
the  second  head  of  the  charge  against 
Madon  (Case  2  of  Statement  No.  4)*  that  the 
hurt  caused  to  each  of  the  three  persons  noted 
therein  being  a  separate  offence,  should  have 
been  separately  charged  and  punished. 

3.  The  first  head  of  the  charge  against 
Rezioollah  (Case  6  of  Statement  No.  4)  should 
have  stated  the  common  obiect  of  the  unlawful 
assembly  in  prosecution  of  which  grievous 
hurt  was  caused  to  Taukeer  Mahomed  by 
means  of  an  instrument  for  fitabbiog  or  cut- 
ting, &c. 


Charge  to  state  offence  how  punishable  with 
wkM:h  Prisoners  threatened  aaother  in  order 
to  extort  projperty  from  him. 

Extract  (para.  3)  of  Letter  No.  22$,  frowi 
the  Registrar  of  the  Appellate  High 
Ceurtf  dated  Calcutta,  the  I2ih  March 
1866. 

3.  The  third  head  of  the  charge  in  this 
case  is  also  incomplete,  inasmuch  as  it  has 
omitted  to  specify  the  offence  punishable  with 
death,  trai\sportation,  &c.,  with  which  the 
prisoners  threatened  one  Keenoo  Mahtoon 
in  order  to  extort  property  from  him. 


Procedure  when  Prisoner  pleads  not  ^[dkj  k 
graver  offence  charged,  and  gviUj  oniyli 
minor  offence  charged. 

No.  229. 

From  the  Registrar  ef  the  High  Comri  if 

Judicature  at  Fort    William   in   Bengji 
dated  Calcutta,  the  12th  March  1866. 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Judge, 

Sir, — With  reference  to  your  Jail  De- 
livery Statements  for  January  last,  1  am 
directed  to  inform  you  that,  as  the  prisoner 
Bissonath  Baworee  (Case  i  of  Statement  No. 
4)  pleaded  not  guilty  to  the  graver  (^Fencc 
charged,  and  guilty  only  to  the  minor  offence 
charged,  you  should  have  proceeded  to  take 
the  evidence,  and  should  have  tried  him  on 
the  higher  offence  of  dacoiiy.  The  Coon 
remark  that  it  was  not  competent  to  the 
Government  vakeel,  after  the  prisoner  had 
been  arraigned  and  pleaded  not  guilty,  10 
withdraw  that  charge.  The  prisoner  was 
entitled  to  a  trial,  and  a  clear  verdict  of 
acquittal  If  there  was  no  sufficient  evidence 
produced  against  him. 


Sessions  case  to  remain  on  file  antil 

Mon  and  trial  of  escaped  Pritenera. 

No.  238. 

From  the  Registrar  of  the  High  Court  9f 
Judicature  at  Fori  William,  in  Beag(d. 
dated  Calcutta,  the  13th  March  1866, 

(Criminal  Side.) 

Present : 

The  Hon'bJe  C.  R  Trevor,  Judge. 

Sir, — With  reference  to  your  letter  No. 
45,  dated  die  7th  instant,  I  atti  directed  to 
inform  you  that  the  Sessions  case  Ko.  ic  01 
1866,  alluded  to  by  you,  cannet  hf  sirnck 
off,  but  should  remain  on  the  file  until  the 
prisoners  -who  h^e  escaped  arc  re-appf'e-* 
bended  and  put  on  their  trial. 

h 


1866.] 


Criminal 


THE   WltKKLY   REI>ORTER. 


Leilers. 


5 


Crieyous  Hurt  and  causing;  disappearance  of 
ETidence — Conversion  of  Theft  into  Dacoity — 
Receiving;  stolen  property— Different  degrees 
of  abetment  to  be  charged  separately. 

Exffytct  (paras.  3,  ^y  and  6)  of  Letttr 
No,  2^2y  from  the  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William 
in  Bengal,  •  dated  Calcutta^  the  14th 
March  1866, 

2.  With  reference  to  the  case  of 
Jangeea  Tantee  and  others  (Case  2  of  State- 
ment No.  4),  the  Court  observe  that  the  pri- 
soner Jangeea  Tantee  has  been  convicted  of 
grievous  hurt  under  Section  325  of  the 
Indian  Penal  Code,  and  causing  the  evidence 
to  disappear  to  screen  himself  from  legal 
punishment  (Section  201  of  the  Penal  Code), 
and  has  received  separate  sentence  for  each 
offence.  This  does  not  seem  to  the  Court 
proper,  as  Section  201  applies  to  the  causing 
the  disappearance  of  evidence  of  an  offence 
committed  by  another,  not  by  one-self.  At 
any  rate,  in  the  present  case,  the  commis- 
sion of  grievous  hurt,  and  the  offence  under 
Section  201,  were  not  distinct  acts,  but 
.were  part  of  one  continuous  transaction, 
and,  as  such,  should  not  have  received  se- 
parate punishments,  though  the  acts  of  the 
prisoner,  subsequent  to  the  causing  of  griev- 
ous hurt  {vide  illustration),  may  be  matters 
which  may  properly  be  taken  into  consi- 
deration in  awarding  punishment.  As  the 
sentence  is  not  excessive,  the  Court  will 
not  interfere,  unless  on  appeal  it  may  be 
found  necessary  to  do  so. 

4.  The  Court  observe  in  the  case  of  Sheo- 
dial  Dosadh  and  another  (Case  8  of  Siate- 
ment  No.  4)  that,  from  the  facts  stated  by  you, 
*  the  prisoners  were  clearHy  guilty  of  dacoity. 
Vol.  V. 


Although  there  was  no  actual  violence,  the 
riutnber  of  persons  engaged,  and  the  fact 
of  their  being  armed,  would  convert  the 
theft  into  dacoity.  1  am  also  to  j^oitit  out 
that  you  should  have  convicted  th^  aCCiised 
of  theft  (Section  379  of  the  Indian  Pend 
Code),  and  also  of  receiving  stolen  property 
(Section  411  of  the  Penal  Code),  fts  the 
pfoperty  fotifld  in  their  possession  sedttis 
to  have  been  acquired  by  that  partitnlar 
theft,  and  the  offence  cannot,  therefore,  be 
considered  as  separate  criminal  acts. 

6.  In  the  3rd  bead  of  the  chftrge 
against  Nawazish  Hossein  and  others  (Case 
13  of  Statement  No.  4),  the  Court  desire  me  to 
point  but  that  different  degrees  of  abetment 
should  not  have  been  charged  together  in 
one  head  but  separately,  and  that  the  pecii- 
liar  nature  of  the  aoetmetit  should  have 
been  specified.  Thus,  for  a  ehafge  Of  Abet- 
ment under  Section  109  of  the  Indlati 
Penal  Code,  it  should  have  been  stated  that 
the  act  abetted  was  committed  in  conse^ 
quence  of  the  abetment  charged  ;  and,  under 
Section  114  of  the  Penal  Code,  the  former 
should  have  been  charged  constructively 
with  the  offence  abetted  by  reason  of  his 
having  been  present  while  abetting  its  com- 
mission. 


Bigamy  and  Abetment>f  Bigamy  to  be  charged 
*         separately. 

Extract  (para.  2)  of  Letter  No.  243,  from 
the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
dated  Calcutta,  the  14th  March  1866. 

2.  In  the  charge  against  Sahebjan  and 
others  (Case  2  of  Statement  No.  j),  the  Cburt 
observe  that  the  womari  knA  the  two  men 
should  have  been  charged  in  ^eplirate  heads 
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of  the  charge,  since  the  former  was  charged 
actually  with  bigamy,  and  the  latter  as  prin- 
cipals of  the  second  degree  by  reason  of 
their  having  been  present,  abetting  the  com- 
mission of  that  offence  (Section  114  of  the 
Penal  Code). 


Intentional  omission  to  apprehend  on  the  part 
of  a  public  servant  bound  to  apprehend,  how 
to  be  charged. 

Extract  (para.  2)  0/  Letter  No.  2^6^  from 
the  Registrar  of  the  High  Court  of  Judi- 
cature at  Fort  William  in  Bengal^  dated 
Calcutta,  the  i^th  March  1866, 

2.  In  the  case  of  Hurronath  Singh  and 
another  (Case  4  of  Statement  No.  4),  the  Court 
observe  that  the  first  head  of  the  charge,  viz., 
that  under  Section  22^  Penal  Code,  is  incom- 
plete, inasmuch  as  the  nature  of  the  office 
held  by  prisoner  No.  2,  so  as  to  make  him 
a  public  servant,  should  have  been  slated, 
as  well  as  the  names  of  the  men  whom  he 
(prisoner)  suffered  and  aided  to  escape  appre- 
hension. Further,  in  the  second  head  of  the 
charge,  the  names  of  the  persons  to  whom 
prisoner  caused  hurt  should  have  been 
•stated. 


False  Evidence,  False  personation  for  the  pur- 
pose of  any  act  or  proceeding  in  a  suit,  and 
Culpable  Homicide  not  amounting  to  Murder, 
how  to  be  charged— Charges  to  Jury  what 
to  state. 

Extract  (paras,  j,  4,  and  6)  of  Letter 
No.  2^0,  from  the  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  dated  Calcutta,  the  r6th  March 
1866. 

3.  In  count  ist  of  the  charge  under  Sec- 
tion 205  against  Jumimah  Bysumbee  (Case  i 
of  Statement  No.  4),  the  nature  of  the  admission 


or  statement  made  by  her  in  her 
character  should  have  been  fully  stated.  zA 
in  the  2nd  count  of  the  same  charge  14 
under  Section  193,  the  false  statement  npa 
\xhich  criminal  proceedings  were  institotd 
should  have  been  fully  entered  as  requind 
by  Circular  Order  No.  3,  dated  9th  Febroan 
last.  In  count  i,  against  Bhorut  Chimdcr 
Ghose,  the  offence  which  the  prisoner  iwd- 
gaied  Jumimah  Bysumbee  to  commit  shooM 
have  been  specified.  It  w'as  not  sufficient 
to  allude  to  it  as  an  '*  offence  panishabfe 
under  Section  205,  Penal  Code",  for  it  can- 
not be  presumed  that  such  a  minute  ac- 
quaintance with  the  Code  exists  generally 
as  will  render  allusions  like  this  intelligibfe 
to  the  accused.  The  above  remarks  appk 
to  count  2nd  of  the  same  charge,  to  coonti 
I  and  2  of  the  charge  against  Mirtonjor 
Dutt,  and  to  the  charge  against  Shccb 
Chunder  Dutt.  I  am  to  add,  with  refercnct 
to  the  charge  against  Kheroo  (Case  3),  ibjl 
the  murder  of  two  persons  (Wassirudee  and 
Bholai)  should  not  have  been  charged  in  the 
same  head  of  the  charge^  as  they  were  dis- 
tinct acts  and  separate  offences. 

4.  In  count  2  of  the  charge  agaijnst  tfae 
same  individual,  which  is  laid  under  Section 
304,  the  offence  specified  should  have  beeo 
not  culpable  homicide  merely,  but  culpable 
homicide  not  amounting  10  murder. 

6.  I  am  to  remark  in  conclusion  that  tbe 
Court  do  not  feel  satisfied  with  your  charges 
to  the  Jury.     Your  charges  should  clearly 
and   distinctly   poinf  out  to   the  Jury  what 
part  of  the  evidence  of  any  witness,  if  cre- 
dited   by   them,  bears  on   the  guiU  of  the 
accused,  thus  enabling  ihe  Jury  to  view  as  a 
connected  whole,  what,  in  the  absence  of  a 
good  summing  up,  may  seem  to  them  only 
an  unconnected  series  of  .statements.    Tbe 
Court  request  your  careful  attention  to  ihe^c 
instructions.  • 
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^  JRraming  of  charg^e  of  Delivery  of  Counterfeit 
Coin  and  of  Wrongful  Confinement. 

Jixiract  (paras,  j  and  sJ  of  Letter  No,  2^6, 
/rom  the  /Registrar  of  the  High  Courts  dated 
Calcutta^  igth  March  1866  y  &c, 

3.  The  coin  delivered,  and  the  Queen's 
coin  of  which  it  was  a  counterfeit,  should 
have  been  described  in  the  charge  against 
Nefee  Koch  (Case  75  of  Statement  No.  4), 
and  the  name  of  tjie  person  to  whom  it  was 
delivered  should  have  been  stated  as  requir- 
ed by  the  model  form  Clause  i,  Section  243 
of  the  Code  of  Criminal  Procedure.  It  was 
also  essential  that  the  element  of  fraud 
should  be  recognized  either  by  the  use  of 
the  word  "  fraudulently "  in  the  charge,  or 
of  the  terms  "  as  genuine "  in  the  manner 
indicated  in  the  sample  form. 

5.  In  the  2nd  head  of  the  charge  under 
Section  342  of  the  Penal  Code,  against 
Santos  Sing  (Case  4  of  Statement  No.  5)> 
the  name  of  the  person  wrongfully  confined 
at  Kakomaree  should  have  been  given. 


Procedure  by  Lower  Courts  in  cases  of  conflict- 
.ing^  ruling^  of  the  High  Court. 

Extract  (para.  2)  of  Letter  No^  28  ly  dated  2yth 
March  1866 y  from  the  Registrar  of  the 
High  Court,  &c. 

2.  1  AM  to  inform  you  in  reply  that  the 
circular  under  which  your  present  reference 
purports  to  have  been  made  does  not  apply 
to  cases  in  which  there  are  conflicting  and 
inconsistent  rulings  of  the  High  Court,  and 
that  in  those  instances  the  only  legitimate 
means  of  settling  authoritatively  the  law  on 
the  point  is  a  judicial  ruling  of  a  full  Court. 

m 

You  should  therefore  take  an  opportunity 
of  referring  to  the  Court  any  proceedings 
of  a  subordinate  Court  jn  which  you  may 
observe  irregularity  on  the  particular  point. 


Practice  in  trials  regarding:  offences,  some  of 
which  should  be  tried  by  Jury  and  others  with 
the  aid  of  Assessors. 

No.  303, 

From  the  Registrar  of  the  High  Courts  &€., 
dated  Calcutta,  the  $th  April  1866, 

•     (Civil  Side.) 

Present  : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

Sir, — In  reply  to  your  letter  193,  dated 
22nd  December  last,  I  am  directed  to.  inform 
you  that,  in  trials  regarding  offences,  some 
of  which  should. be  tried  by  Jury  and  others 
with  the  aid  of  Assessors,  it  has  been  the 
practice  that  the  Sessions  Judge  should 
deliver  his  directions  to  the  Jury,  and  take 
their  verdict  on  the  heads  of  the  charge 
relating  to  the  former  Classes  of  offences,  and 
should  then  proceed,  with  respect  to  the 
remaining  heads  of  the  charge,  to  obtain 
the  opinion  of  Assessors,  regarding  the  Jurors 
as  such,  and  deliver  his  judgment  accord- 
ingly. 

In  two  cases*   in   which  this  course   was 

followed,    the    High 

peLnrtiSd  9th  Jun^;     ^oun^  on  the  appeal 

1865.  '  of  the  convicts,  did 

G.  R.  Smith,  Appellant,     not  think  it  necessary 

decided      5th     December      .^  ,^^t:^^  ^^  ^«^^^,*,« 

jj.g_         ^  to  notice  or  condemn 

the  proceedings  of  the 
Sessions  Judge  held  in  the  manner  above 
described. 


Charge  t«i  name  the  offender  whom  the 
accused  intended  to  screen  from  leg^al  punish- 
ment—Framing of  Charge  to  enable  Penal 
Code  to  apply. 

Extract  (paras.  4  and  ^)  of  Letter  No.  j//, 
from  the  Registrar  of  the  High  Court,  6'r., 
dated  gth  April  1866. 

4.  The  two  heads  of  the  charge  against 
Mukim  Hajra  (Case  6,  Statement  4),  which 
have  oihervvise  been  very  carefully  drawn 
up,  omit  the  name  of  the  offender  whom  it 
was  the  intention  of  the  accused  to  screen 
from  legal  punishment. 
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5.  The  Court  observe  that  some  date 
subsequent  to  ist  January  1862,  and  some 
place  within  British  India,  should  have  been 
entered  in  the  ist  and  2nd  heads  of  the 
charge  against  Newazish  Kurreem, .  alias 
Nuthno  (Case  8,  Statement  4),  othenvise  the 
Penal  Code  would  not  apply;  and.,  in  order 
to  give  you  jurisdiction,  it  should  have  been 
stated  in  the  charge  that  the  acts  alleged 
to  have  been  committed  by  the  accused  were 
committed  within  your  district. 


Knowaag  or  'neffli^eat  omissian-^Charge  to 
state  nature  of  office  held  by  prisoners,  so  as  to 
make  them  public  servants. 

Extract  (paras,  j  and  4)  of  Letter  No,  j/ j, 
from   the  Registrar  of  the   High    Court , 

esfe,,  dated  the  gth  April  rS66. 

4 

3.  The  Cotirt  observe,  with  reference  to 
the  second  head  of  the  charge  against 
Peasfiie  Bodyar  (Case  7,  Statement  4),  that 
the  offence  charged  under  Section  289  of  the 
Indian  Penal  Code  consists  principally  in 
a  ''knowing  or  negligent  omission,'  and  not 
merely  in  an  omission,  which  is  no  offence 
under  the  Pecal  Code. 

4.  In  the  case  of  Hur  Nath  Tallopattre 
and  others  (Case  i.  Statement  5),  ihe  Court 
observe  that  the  charge  is  incomplete,  inas- 
much as  the  nature  of  the  office  held  by  the 
prisoners,  so  as  to  make  them  public  servants, 
should  have  been  stated. 


Judge  to  record  regpilar  finding. 

Extract  (para.  2)  of  Letter  No,  31 S^  from 
the  Registrar  of  the  High  Court,  &fc., 
dated  gth  April  1866, 

2.  Referring    to    the    mode    in     which 
your  finding  and  sentence   in   the   case   of 

iamoo  Khan  (Case  1,  Statement  4)  have 
een  recorded,  I  am  to  request  that  you  will 
in  future  record  a  regular  finding  in  accord- 
ance with  Sections  381  and  382  of  the  Code 
of  Criminal  Procedure. 


About  fumishinfif  a  copy  of  tke  jadgoMiit,  m 
well  as  of  the  final  sentence  and  order,  \k 
applicants  under  Section  418,  Code  of  Cnsi- 
nai  Procedure. 

No.  320.  • 

From  the  Registrar  of  the  High  Court,  &c^ 
dated  Calcutta,  the  loth  April  1S66. 

Present :    * 

The  Hon'ble  C.  B.   Trevor,  H.  V.  Baylcy. 

J.  P.  Norman,  and  L.  S.  Jackson. 

yudges. 

Sir, — I  am  directed  to  acknowledge  the 
receipt  of  your  letter  No.  34,  dated  the  5Kh 
February  last,  in  which  you  solicit  instnic- 
tions  as  to  the  necessity  of  furnishing  a  copy 
of  the  judgment,  as  well  as  of  the  final  sen- 
tence and  order,  to  applicants  under  Section 
418  of  the  Code  of  Criminal  Procedure, 

2.  In  reply  I  am  to  observe  that  Section 
429  of  the  Code  distinguishes  between  the 
sentences  or  final  order  and  the  reasons  for 
passing  the  same.     Section  416  enacts  that 
every  petition  of  appeal  shall  be  accompa- 
nied  by   a  copy  of  the  sentence  or  order 
appealed  against,  and  Section  381  enacts  that 
"the  Court,  in  passing  judgment,  shall  spe- 
cify the  offence  of  which,  and  the  sentence 
of  the  Penal  Code  under  which,  the  accused 
is   convicted,"   &c.     It  seems,  therefore,  to 
the  Court    that   the    words  Judgment^  seth- 
tence,  or  final  order  in  the  Code  of  Crimi- 
nal  Procedure  refer  to  the  same  thing,  and 
are  distinct  from  the  reasons  on  which  such 
judgment,  sentence,  or  order  may  be  based. 
The  former    is  therefore  all  that  the  lav 
requires  to  be  given  to  a  party  wishing  to 
appeal. 

3.  As,  however,  it  is  obviously  coovenicot 
as  facilitating  the  immediate  disposal  of  the 
case,  that  the  Court  should  have  before  it, 
with  the  final  sentence,  also  a  copy  ofd)c 
reasons  on  which  thaf  sentence  was  founded 
the  Court  are  of  opinion  that  a  copy  of  such 
reasons  should  continue  to  be  supplied  under 
the  conditions  specified  in  Section  440  for 
furnishing  parties  with  a  cx)py  of  the  fia*  ^ 
sentence  or  order. 

d 


1 866.] 


Criminal 


Wt   WiUKLY    RKiPORT&R. 


Order  as  to  fine  Ulegal  in  a  case  of  bodily  injury 
^-Abetment  of  Grievous  Hurt— Report  of  De- 
puty Magistrate  is  not  legal  evidence— Inten- 
tion to  take  life  not  indispensable  to  constitute 
murder— Report  of  Chemical  Examiner  to  Go- 
vernment is  evidence. 

Extracts  (paras.  2,  6,  7,  and  8)  of  Letter 
No.  32gfrom  the  Registrar  of  the  High 
Court,  &c.,  dated  the  i  ith  April  1866. 

2.  With  reference  to  the  case  of  Pachoo 
and  others  (Case  41  Statement  4),  the  Court 
observe  that,  if  bodily  injury  was  alone  sustain- 
ed, the  order  as  to  fine  appears  to  be  illegal ; 
but  the  Court  presume  that  the  compensa- 
tion was  awarded  for  loss  or  damage  suffered 
or  expense  incurred  in  prosecution  (Section 
44  of  the  Code  of  Criminal  Procedure).  As 
the  prisoner  No.  2,  Kadir,  apparently  was 
present  abetting  the  commission  of  grievous 
hurt,  he  should,  under  Section  114  of  the 
Penal  Code,  have  been  convicted  of  grievous 
hurt. 

6.  In  the  case  of  Sobo  Gazee  and  others 
(Case  15,  Statement  4),  the  Court  remark 
that  the  report  of  the  Deputy  Magistrate  of 
Dukhin  Shabazpore,  regarding  his  visit  to 
the  spot  where  the  body  of  the  deceased  was 
found  suspended  from  the  branch  of  a  tree, 
was  not  legal  evidence,  and  should  not  have 
been  received  as  such.  If  information  on 
the  point  was  necessary,  he  should  have  been 
examiined. 

7.  With  advertence  to  the  remark  made 
by  the  Judge  in  his  judgment  in  the  last- 
menuoned  case,  that  the  prisoner  "  Sobah 
"  Gazee  was  guilty  of  culpable  homicide  not. 

amounting  to  murder,  as  the  act  committed 
by  him  was  so  committed  when  provoked, 
•*  and  not  with-  an^  intention  of  taking  life/' 
the  Court  observe  that  the  provocation  was 
not  one  acunissible  by  law,  and  that  inten- 
tion to  take  life  is  not  indfepensable  to  con- 


stitute murder,  as  may  be  seen  from  a  perusal 
of  Section  300  of  the  Indian  Penal  Code. 

8.  With  reference  to  the  Judge's  re- 
marks in  the  case  of  Meeah  Gazee  and  an- 
other (Case  2,  Statement  5),  I  am  in  con- 
clusion to  point  out  that  he  was  mistaken  in 
supposing  that  the  report  of  the  Chemical 
Examiner  to  Government,  duly  signed^  is 
not  evidence^  as  will  be  found  on  reference 
to  Section  370  of  the  Code  of  Criminal  Pro- 
cedure. 


«i 


i< 


Escape  of  prisoner  arrested  for  bad  livelihood. 

No.  345- 

From  the  Registrar  of  the  High  Court  of  Ju- 
dicature at  Fort  WiltianC/in  Bengal,  dated 
Calcutta,  the  i^h  April  1866, 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  H.  V.  Bayley,  J 
P.  Norman,  and  L.  S.  Jackson,  Judges. 

Sir, — I  am  directed   to   acknowledge  the 

C.  O.  No.  ,7,  dated     receipt  of   your  letter 
17th  June .1863.  No.  44,  dated  the  27th 

ultimo  (with  annexures),  submitting  in  tabu- 
lar form  th^  question  whether  escape  from 
the  custody  of  the  police  of  a  prisoner  ar- 
rested under  Section  loi,  Code  of  Criminal 
Procedure,  for  being  "  of  notoriously  bad 
livelihood,"  can  be  held  to  constitute  an  of- 
fence punishable  under  Section  224  of  the 
Indian  Penal  Code. 

2.  I  am  to  state  in  reply  that,  as  the  es- 
cape contemplated  by  Section  224  of  the 
Indian  Penal  Code  is  escape  from  lawful 
detention  for  an  ^/Ir/if^  charged,  and  as  **bad 
livelihood "    is   not    an  "  offence"   accord- 
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ing  to  the  definition  of  that  term  in  Section  40 
of  the  Code,  the  Court  is  of  opinion  that  a 
person  absconding  under  the'  circumstances 
described  is  not  liable  to  punishment  under 
Section  224  of  the  said  Code. 


Framing  of  charge  for  Theft  in  a  building— Pre- 
vious conviction  not  to  be  charged,  but  to  be 
*  brought  forward  after  conviction. 

Extract  (para,  2)  of  Letter  No,  j^g/rom  the 
Registrar  of  the  High  Court,  dated  the  i6th 
April  1866. 

2.  In  the  second  head  of  the  charge 
against  Puttut  (Case  i,  Statement  4),  it 
should  have  been  stated  that  the  theft  was 
committed  in  a  building  used  for  a  human 
dwelling  or  for  \h^  custody  of  property. 
The  Court  observe  that  the  previous  convic- 
tion of  the  prisoner  should  not  have  been 
charged  against  him.  It  should  have 
been  brought  forward  by  the  prosecution 
after  his  conviction,  and  should  have  been 
taken  into  consideration  by  you  when  pass- 
ing sentence.  To  enter  such  a  circumstance 
in.  a  charge  would  be  apt  very  improperly  to 
prejudice  the  Jury  trying  the  case. 


Absence  of  principal  witnesses  for  the  prosecu- 
tion, no  ground  for^discharging  the  prisoner 
— ^Additional  sentence.  % 

No.  366. 

Resolution  on  the  Criminal  Statements  of  Dac- 
ca for  the  month  of  February  1866,  dated 
Calcutta,  20th  April  1866, 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor  and  F.  A.  Glover, 

Judges, 

The  Court  observe  that  the  Sessions  Judge 
of  Dacca  has  held  no  trial  of  Puban  on  the 


charge  of  having  on  the  loth  March  1S651 
Hassuderah  committed  theft  of  a  cov 
a  building  used  for  the  custody  of  pro} 
an  offence  punishable  under  Section  xSq 
the  Indian  Penal  Code,  but  has  released 
without  taking  any  evidence,  firsi^ 
the  principal  witnesses  for  the  proseca: 
were  not  in  attendance,  and,  nextj  be< 
in    another    case    the    prisoner    had 
sentenced    to    transportation    for    life, 
therefore    no    further     sentence    could 
passed  on  him,  if  he  were  convicted  in 
case. 

The  Court  have  to  point  out  to  the  Jad[ 
that  his  proceedings  are  erroneous.     Erea 
the  prisoner  had  been  sentenced  to  tran: 
ation  for  life,  the  Judge  was  bound  not 
discharge  him  until  the  result  of  his  ap] 
had  been  known.     As  it  is,  the  Court  on 
prisoner's   appeal   have   been  compelled 
reduce  the   illegal  sentence   passed  by 
Judge  to  one  of  transportation  for  seven 
the   maximum  permitted   by   law,  and 
effect  of  the  order  of  the  Sessions  Judge 
the  present  case  would  be  that  the  pi 
would  be  discharged  without  trial   for 
offence  on   conviction  of   which   he 
receive  an  additional  sentence.     The  abi 
of  the  principal  witnesses  for  the  prosect 
was  in   itself  no  sufficient   ground  for  d9-| 
charging  the  prisoner.     The  Judge  shoaUl 
rather  under  Section  377,  Criminal  Procedsner 
have  adjourned  the  case,  and  required  die 
Magistrate  to  take  measures  to  obtain  the  al-| 
tendance  of  the  absent  witnesses. 

The  Court  accordingly  direct  that  the 
Judge  proceed  with  the  trial  of  Puban- 
If  the  prisoner  be  competed,  sentence 
should  be  passed  on  him  with  due  npsA 
to  Section  46,  Criminal  Procedure,  as  Ik 
has  already  been  sentenced  to  scwrtl 
terms  of  imprisonment,  and  ipust,  nol  b^ 
sentenced  beyond  the  period  provided  bf  \tfft 
for  such  cases. 
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CIVIL  CIRCULAR  ORDERS  OF  THE  HIGH  COURT. 


t 

Holidays  for  z866. 

:  CIRCULAR  No.  I. 

Dated  nth  January  1866. 

I  \_JV.B. — This  Circular  was  printed  by  mis- 
take in  Vol.  iV.  as  Circular  No.  31,  dated 
i9ih  December  1865.  The  date  was  subse- 
^ently  altered.] 


'Preparation  of  the  Reg^tration  Memoranda. 
CIRCULAR  No.  2. 

from  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengah  to  all  Civil  Judges^  dated  Cal- 
cutta^ 2nd  February  1866, 

i 

I 

(Civil  Side.) 

Present : 
The  Hon'ble  C.  B.  Trevor,  Judge, 

m 

j  1  With  a  view  to  prevent  misconception 
:|Dd  unnecessar}'  labor,  and  for  their  future 
!  guidance  in  the  preparation  of  the  Registra- 
tion Memorandum  enjoined  in  Section  45, 
Aft  XVL  of  1864,  the  Court  desire  to  point 
oat  to  all  Civil  Judges  that  an  order  or 
decree  passed  in  any  Civil  Court  of  first  in- 
stance dismissing  a  claim  to  any  immoveable 
property,  neither  creates,  declares,  transfers, 
limits,  nor  extinguishes  any  right,  title,  or 
interest  in  such  property.  It  simply  nega- 
tives the  plaintiff's  claim  to  any  right,  title, 
or  interest  in  the  property  sued  for.  In  such 
case,  therefore,  the  preparation  of  a  Regis- 
tration Memorandum  to  meet  the  require- 
ments of  Section  45,  Aft  XVI.  of  1^64  is 
needless,  and  should  not  be  undertaken. 

2.  Should,  however,  the  Appellate  Court 
reverse  a  judgment  of  a  Court  of  first  in- 
stance decreeing  to  the  plaintiff,  either  in 
whole  or  part,  that  for  which  he  sues,  a 
Memorandum  of  the  decree  of  the  Appellate 
Court,  which  in  effect  dismisses  the  plaintiff's 
claim,  should  be  forwarded  to  the  proper 
_  Office  for  the  Registration  of  Assurances,  in 
'  order  toycor^ct  the  effect  of  the  judgment  of 
the  Lower  Court,  which  has  already  been 
forwarded  to  that  Office.     * 


Three  Chiefs  of  Mahomedan  Religious  Institu- 
tions exempted  from  personal  attendance  in 
the  Civil  Courts. 

CIRCULAR  No.  3. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal y  to  the  Civil  Authorities  in  the 
Lower  Provinces ,  dated.  Calcutta^  the 
i^th  February  1866. 

(Civil  Side.) 
Present : 


The  Hon'ble  C.  B.  Trevor,  Judge, 

The  Court  circulate  fbr  general  informa- 
tion and  guidance 
the  accompanying 
copy  of  a  letter  No. 
873  of  the  3rd  in- 
stant, from  the  Sec- 
retary to  the  Go- 
vernment of  Bengal, 
exempting  the  three  Chiefs  of  Mahomedan 
Religious  Institutions,  whose  names  are 
noted  on  the  margin,  from  personal  attend- 
ance in  the  Civil  Courts. 


1.  Shah  Ameerooddeen 
of  Behar. 

2.  Shah  Golatn  Nuiuf, 
of  the  Dureah  of  Snah 
Arzan,  in  the  City  of 
Patna. 

3.  Shah  Mahomed  Ali 
Hubeeb^  of  Phoohvaree. 


No.  873. 

From  the  Secretary  to  the  Government  of 
Bengal,  to  the  Officiating  Registrar  of 
the  High  Vourt,  dated  Fort  William,  the 
jrd  February  1866. 

Sir, — I  AM  directed  to  request  that,  with 

I.  Shah  Ameerooddeen      ^^^       permission      of 

the  Hon'ble  Judges 
of  the  High  Court, 
you  will  be  so  good 
as  to  include  the 
three  Chiefs  of  Maho- 
medan Religious  Institutions,  whose  names 
are  noted  on  the  margin,  in  the  list  of  per- 
sons who  have  been  exempted  from  personal 
attendance  in  the  Civil  Courts,  .under  the 
provisions  of  Section  22,  Ad  VIII.  of  1859. 

fir 


of  Behar. 

2.  Shah  Golam  Nujuf, 
of  the  Durgah  of  Shah 
Arzan,  in  the  City  of  Patna. 

3.  Shah  \fahomed  Ali 
Hubeeb,  of  Phoohvaree. 
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Drawing:  attention  to  Circular  No.  2  of  1865,  call- 
ing: M  Aniiual  Statements  regarding  Stamp 
Fees  and  the  expense  to  Government  for  each 
description  of  Court. 

CIRCULAR  No.  4. 

From  Ihe  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal^  to  the  Judicial  Commissioners  and 
the  Deputy  Commissioners  in  the  Non- 
Regulation  Provinces^  dated  Calcutta, 
the  20th  February  1S66. 

(Civil  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

1  AM  directed  to  forward  herewith  copy 
of  a  Circular  No.  2,  dated  the  i3ih  February 
1865,  And  to  request  that  you  will  be  so  good 
as  to  submit  without  delay  the  information 
required  therein  in  flie  form  annexed  thereto. 


of  Nazirs  of  Civil  and  Revenue  Courts 
how  to  be  exhibited  in  the  Quarterly  Returns. 

CIRCULAR  No.  5. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengdly  to  all  Civil  Judges^  dated  Cal^ 
cuttay  the  28th  February  1866, 

(Crvil.  Side.) 

.    Present  : 

the  Hon'ble  C.  B.  Trevot,  Judge. 

In  continuation  of  the  Ciixiulars  as  per 
C.  O.  No.  ,oA,  dated     "^^rgin,  and  with  re- 


a6th  April  1864. 

C.  O.  No.  4,  dated  31st 
March  1865. 


ference  to  Govern- 
ment Order  No.  1584, 
dated  1 4th  March 
1865,  which  requires  that  the  salaries  of  the 
Nazirs  of  all  the  Civil  and  Revenue  Courts 
in  the  Lower  Provinces  should  be  charged  to 
the  Peons*  Fee  Fund  constituted  under  Ad. 
V.  (Bengal  Council)  of  1863,  the  Court  direct 
that  the  salaries  of  such  Nazirs  be  exhibited 
in  the  2nd  column  of  the  Quarterly  Returns 
submitted  to  them  in  the  Form  B  appended 
to  CircuIaTr  Order  No.  loA,  dated  26th 
April  1864. 


2.  The  words   "Nazirs  and*'    shouiJ  bt 

inserted    before  M 


*'  Disbursement  on  ac- 
count of  the  salaries  of 
Nazirs  and  Peons  of  each 
Court  during^  past  Quar- 
ter." 


word  "  Peons"  ia  ik 
heading   of  the 
Fomi        B,       mhn\ 
would     change    tk 

present  heading  to  that  exhibited    in   ibl 

margin. 


Destruction  of  old  Records   of  Small 
Courts  after  final  execution  of  Decrees. 

CIRCULAR  No.  6. 


From  the  Registrar  of  the  High  Court  ef 
Judicature  at  Fort  William  m  Smgd. 
to  the  Judges  of  Small  Cause  Ctmrts. 
dated  Calcutta,  the  ^ih  March  1866, 

(Civil  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

I  AM  directed  to  forward  to  you  the  ac- 
companying copy  of  a  letter  No.  3,  dated  iWi : 
ultimo,  from  the  Judge  of  the  Small  Cai^ 
Court,  Dacca,  and,  with  reference  thereto, 
to  enquire  whether  you  are  aware  of  aar 
objection  to  the  destruction  of  old  record  ; 
immediately  after  the  final  execution  of  tbe 
decrees. 

Mo.  3. 

From  Baboo  Obhoya  Coomar  Dutt^  J^*^* 
Small  Cause  Courts  Dacca^  to  the  Rega- 
trar  of  tht  High  Court,  Calcuttet,  ieM 
Dacca,  the  i6th  February  1866. 

I  HAVE  the  honor  to  submit  the  following 
report  for  the  consideration  and  orders  of 
the  Hon'ble  Court. 

There  is  no  special  rule  for  the  destroctton 
of  useless  records  of  the  Small  Cause  Courts. 
The  nuthees,  though  containing  only  a  few 
papers  each,  viz.,  Plaint,  Vakaiutnama,  Sum- 
mons, &c.,  may  in  time  form  a  mass,  so  as  id 
occupy  shelves  without  adequate  advantage. 

On  my  taking  charge  of  this  Court,  I 
issued  instructions  to  the  C16rk  to  dcswy 
papers  coming  under  the  List  B  of  the  te 
Sudder  Court's  Circular  No.  167,  dated  jrf 
March  1852,  which,  1  regret,  ba\*e  not  fcl 
beca  carried  out.  The  maitei?  however,  is 
such  as  would  suggest  the  advis^ifitj  tf 
a  rule  for  general  obs^fVdiiice. 
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In  my  humble  opinion,  the  papers  of  a  j 
Sinail  Cause  Court  case  are  not  of  any  im- 

Eortance  to    render   their   retention    at    all 
ecessary,  after  expiration  of  the  time  allow- 
9kl  for  a  review,  or  at  latest  after  the  decree 
is  finally  executed.     The  khattahs  and  ac- 
counts filed  are  taken  back  by  the  suitors. 
Sonds,  note*?,  and  other  deeds,  which  form 
the  basis  of  most  of  the  Small  Cause  Court 
leases,  are  of  a  nature  and  character  as  to  be 
of    no  further  use   to  the   parties.      Small 
Cause  Court  cases  can  seldom  form  the  sub- 
ject of  reference  in  future  litigation  between 
the  parties  to   the  suit  or  between  others, 
'and  most  of  the  papers  come  under  B  Class, 
.which,  even  in  the  ordinary  Courts,  are  not 
required  to  be  kept  after  the  expiration  of 
a  year,  not  to  mention  the  cases,  generally 
a  large  number,  adjusted  amicably  or  dismiss- 
ed on  default,  the  papers  of  which  are  of  no 
use  whatever. 

The  only  records  worth  preservation  in  a 

Small     Cause    Court 

W„S^u1^tfp'Lti'c''e:    ^^^  'he  Register  and 
dated  ist  June  is  i.  Summons  Book,»con- 

taining,  as  they  do, 
ioat  names  of  parties,  particulars  of  demand, 
!^e,  decree,  &c.,  &c.  The  latter  also  contains 
the  evidence  and  the  judgment,  and  serves 
'^e  purpose  of  execution,  as  well  as  other 
Inaiters  of  reference,  if  any.  Should  it  hap- 
pen that  an  important  document,  worth 
future  use,  is  filed  in  any  Small  Cause  Court 
case,  the  party  filing  it  may  give  notice  of 
the  same  to  the  Clerk,  or  take  it  back  within 
a  fixed  time  after  the  disposal  of  the  case. 
If,  however,  the  preservation  of  any  paper 
for  a  particular  period  be  deemed  necessary, 
it  rests  with  the  Court  to  decide  whether 
that  period  should  exceed  three  years,  the 
time  allowed  for  execution.  But  I  beg  to 
State  that  even  execution  is  issued  in  refer 
ence  \o  the  Summons  Book  alone ;  the 
papers  of  the  nuthce  are  never  consulted. 

Permit  me   to  add    that,  during  the  last 

year,  2,698  Small  Cause  Court  cases  were 

disposed  of  by  this  Court,  a  rate  in  which 

the  number  of  dispo'^als  would  in  five  years 

come  to  13,490,  and  in  ten  to  26,980,  and 

these  exclusive   of   execution-cases.      Now, 

whatever  papers,  if  any,  be  kept  of  a  case, 

the  same  must  need  a  list,  that  is  to  say, 

h  a  list  for  each  and  every  case,  and  a  general 

Register  from  year  to  year,  and  the  cases 

-  ought  to  be  arranged  and  placed  by  years  and 

months^     The  Court  may  well  imagine  the 

•amount* of '^abor  and   attention  this  would 

■^entail,  and  to  what  advantage.     The  papers 

of  cases  decided  by  Small  Cause  Courts  in 

VoL  V. 


certain  districts  are  sent  for  deposit  to  the 
Judge's  Record  Oflfice,  which,  1  fear,  not  only 
would  augment  inconvenience,  but  may  very 
likely  cause  confusion. 


Explanation  of  Circular  No.  54  of  1865,  calling^ 
for  Return  of  original  suits  disposed  of,  and 
of  Stamp  Duty  levied  on  their  institution  dur- 
ing: March  1865. 

CIRCULAR  No.  7. 

From  the  Registrar  of  the  High   Court  of 
Judicature  at  Fort    William  in   Bengal, 
to  all  Zillah  Judges,  dated  Calcutta,  Jth 
March  1866, 

(Civil  Side.) 

Present  : 

The  Hon^le  C.  B.  Trevor,  Judge, 

Doubts  having  arisen  as  to  the  precise 
nature  of  the  information  required  for 
columns  5  and  6  of  the  Form  appended  to 
Circular  Order  No.  34,  dated  the  23rd  De- 
cember last,  the  following  instructions  are 
issued  in  explanation  : — 

2.  By  the  "stamp-duty  levied  on  institu- 
tion of  suits''  is  meant  the  value  of  the 
stamp-paper  on  which  the  plaint  is  present- 
ed, calculated,  as  it  ought  to  be,  in  the 
manner  prescribed  in  Article  11,  Schedule 
B  of  Aft  X.  of  1862;  the  graduated  scale 
furnished  there  being  the  model  according 
to  which  the  scale  in  the  above  form  has 
been  constructed.  Column  5  should  there- 
fore show,  opposite  each  step  of  the  scale, 
the  total  amount  of  the  stamp-duty  levied  on 
the  plaints  included  therein. 

3.  By  the  "total  cost"  of  a  suit  are 
signified  all  the  legitimate  expenses  which 
a  suit  entails,  namely,  such  expenses  as  a 
Judge  would  sanction  under  the  head  of 
costs,  including  the  costs  of  both  parties. 
Accordingly,  column  6  would  contain  as  well 
the  value  of  the  insiituiion-siamp  (already 
entered  in  column  5)  as  the  stamp-values 
of  the  other  documents  filed,  and  also  Civil 
Ameen's  fees,  Peon's  fees.  Witnesses'  expen- 
ses, and  all  other  charges  included  in  the 
recognised  costs. 

4.  As  regards  those  Judges  who  have 
already  submitted  their  Returns  to  Circular 
Order  No.  34  of  1865,  if  the  columns  in 
question  have  been  filled  up  in  the  way  now 
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explained,  no  further  Return  will  be  neces- 
sary. But,  if  these  columns  have  been  dealt 
whh  in  a  different  manner,  fresh  Returns 
should  be  submitted  with  the  particulars 
now  required.  As  this  Return  is  urgently 
required  by  Government,  the  Court  request 
that  it  may  receive  immediate  attention. 


CIRCULAR  No.  8. 
(Civil  Side.) 


\N,  B, — This  Circular  has  been  cancelled.] 


Rates  of  Printing^  executed  at  Private  Presses — 
Indents  for  Stationery. 

CIRCULAR  No.  9. 

(Civil  and  Criminal  Side.) 

The  13th  March  1866. 

Copy  of  the  following  letter  forwarded 
to  the  Civil  and  Criminal  Authorities  in  the 
Lower  Provinces  for  their  information  and 
guidance  : — 

Nq.  1490. 

From   the   Secretary  to   the  Government  of 
Bengaly   to   the    Registrar  of  the    High 
Courts    dated    Fort     William,    the     2'jth 
February  1866, 

Sir, — I  .^M  directed  by  the  Lieutenant- 
Governor  to  request  that  the  Court  will  be 
good  enough  10  inform  the  officers  subordi- 
nate to  them  that  no  charge  for  printing 
executed  at  private  Presses  should  be  admitted 
at  rates  higher  than  those  of  the  Alipore  Jail 
Press  The  rates  of  charge  for  Book  Print- 
ing have  never  undergone  revision,  and  are 
susceptible  of  reduction  in  every  case. 

2.  I  am  to  add  that  no  relaxation  of  the 
rule  requiring  public  officers  to  forward 
their  indents  for  printed  forms  to  the  Super- 
intendent of  Stationery  has  been  authorized. 


CaUing  for  information  res^arding  amount  of 
Stamp  Duty  levied  on  institution  of  suits  and 
total  costs  of  suits. 

CIRCULAR  No.  10. 

From  the  Registrar  of  the  High   Court  of 
Judicature  at  Fort  William  in  Bengal,  to 
all  Judges  of  districts,  dated  Calcutta,  the 
2jrd  March  1866, 

(Civil  Side.) 

Present  : 

TJie  Hon'ble  C.  B.  Trevor,  Judge. 

Th«   Court   are   pleased  to   circulate   the  i 
accompanying   forms,   and    to   request  that  J 


the  requisite  information  be  supplied  as 
as  possible  by  alt   the   Civil    Courts  stte- 
dinate  to  them. 

2.  The  information  required  relates 
original  suits  only  which  were  detM 
during  the  year  1865,  and  should  be 
bited  in  -the  manner  laid  down  by 
Order  No.  34,  dated  23rd  December  \m 
(para.  2).  The  explanations  given  regard  ^ 
ing  stamp-duty  and  costs  of  sail  in  Cir-  \ 
cular  Order  No.  7,  dated  7th  instant,  apph 
respectively  to  the  columns  4  and  5  of  m 
forms  now  sent. 

3.  As    the    information    is    argenilj    re^ 
quired   by    Government,    the    Court   expect  i 
that   it  will   be   promptly    furnished,     lie 
Court  will  not  fail  to  notice  any  unnecestiij 
delay. 

Original  suits  relating  to  land,  ike  rw/s- 
aiion  of  which  is  calculated  cU  the  amsunl 
of  the  Annual  Jumma. 
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Original  suits  relating  to  /and,  the  nrAw- 
lion  of  which  is  calculated  ak  thptt  tiva 
the  Sudder  Jumma. 

'  (Same  form  as  above.) 
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tfrigintU  Sut/s  relaitng  to  land,  the  valuation 
of  which  is  according  to  Note  (d).  Schedule 
By  Act  X,  of  1862. 

(Same  form  as  above.) 


i^//  original  suits  the  valuation  of  which  is 
estimated  under  the  rule  laid  down  in  Note 
'   (e\  Schedule  B\  Act  X,  of  1862. 
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Grant  of  half-pay  to  Peons  while  sick  in  Hospi- 
tal or  receivings  Medical  aid  as  out-door  pa- 
tients of  the  Hospital. 

CIRCULAR  No.  11. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal^  to 
all  Civil  Judges,  dated  Calcutta,  the  2jrd 
March  1866. 

(Civil  Side.) 

Present  : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

The  extract  given  in  the  margin  from  the 

proceedings  of  the 
The    Go- 


Resolution. 
vemor-General  in  Council  is 
now  pleased  to  confirm  as  a 
permanent  arrangement  the 
rule  which  wasexperimentally 
passed  in  the  year  11^64, 
authorizinpf  the  grant  of  half- 
pay  to  Peons  while  sick  in 
Hospital  or  receiving  medical 
aid  as  Out-door  patients  of  the 
Hospital  of  the  Station  at 
which  the  Peons  are  serving.  4 


Government  of 
India  in  the  Finan- 
cial Department, 
under  date  the  26th 
Januar)'  last,  is 
hereby  circulated 
for  the  information 
and  guidance  of 
all    Zillah  Judges 


and  their  subordi- 
nates, as  well  as  of  Judges  of  Small  Cause 
Courts. 

i.  It  is  further  notified  that  the  Govern- 
ment of  Bengal  has, 

Vide  Government  to  Court,      under  date  the  3rd 

dated  1 2th  March  1666.  instant,  authorized 

the  general  exten- 
sion of  the  same  rule  to  Peons  employed 
under  Act  V.  (B.  C.)  of  1863. 


Amount  of  Stamp-duty  refunded  under  Note  (F) 
Article  Z2,  Schedule  B,  Act  X.  of  1862. 

CIRCULAR  No.  12. 

From    the  Registrar   of  the   High    Court  of 
Judicature  at  Fort  William  in  Bengal,  to 
all  Civil  Judges,  Lower  Provinces,  dated 
Calcutta,  the  23rd  March  1866. 

Civil  Side. 

Present  : 

The  Hon'ble  C.  B.  Trevor,  Judge, 

As  the  Court  find  that  the  Form  A,  Ap- 
pendix to  iheir  Circular  No.  2,  dated  the 
13th  February  1865,  does  not  pjovide  for  a 
return  of  the  amount  of  Stamp-duty  refund- 
ed under  Note  (Fj,  Article  12,  Schedule  B, 
Act  X.  of  1862,  ihey  request  that  a  fresh 
column   may   be   inseried   after*  column    3, 
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s«pplying    the    requisite 
another  column   shewing 
refunded. 

The  amended  Form  of 
be  the  following : — 


information,    and 
the  total  amount 
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2.  It  will  be  seen  that  the  new  column 
refers  to  information  which  can  be  supplied 
only  from  Courts  of  appeal,  as  it  relates  to 
the  refund  of  Stamp-duty  realised  on  the 
petition  of  appeal.  The  fresh  returns  for 
the  past  year  (1865),  which  the  Court 
require  with  as  little  delay  as  possible,  will 
not  embrace  the  Courts  of  Sudder  Ameen,  or 
Moonsiffs. 


Enrolment  of  Pleaders  in  the  Civil 

CIRCULAR  No.  13. 

From  the  Registrar  of  the  High   Cmai 
Judicature  at  Fort  William  in  Ba^^\ 
all  Judges  of  Districts y  dated  CaicuiiOj 
April  1866, 

(Civil  Side.) 

Present: 
The  Hon'ble  C.  B.  Trevor,  JFudge. 

Sir, — The    High   Court  request  tbe 
mediate  attention  of  all  Judges  of  Dis 
to  Section  43,  Act  XX.  of  1865,  and 
pleased  to  direct  that  notifications 
ing  its  terms  be  issued  by  all  Civil 
at  once,  in  order  that  all   persons  wfao 
now  be  practising  as  pleaders  in  anj 
Court,  and   who  may  wish  to  be 
under  that  Act,  may  lose  no  time  in 
ing  to  be  so   enrolled,   so  as   to  be 
qualified  to  appear,  plead,  and  act  on  and 

the  1st  July 

•  Vide  Act  XXIX.  of  1865.     when  Act  " 

1865   comes 
operation ;  for  from  that  date  none  bat 
ers   duly    enrolled    are   entitled   by    \k9 
appear,  plead,  and  act  in  the  Courts  ii 
Mofussil. 

2.  It  should  be  explained  that,  in 
ance    with    Section    43*    each     appli 
should  be  made  in  writing  on  a  stam| 
of  the  value  prescribed  for  petitions 
the  Court  in  which  the  pleader  so  a.ppl 
may  be  practising,  and  that  none  but 
who  on  the  1st  January  last  may  have 
practising   as    pleaders   are   entitled  to. 
privileges  set  forth  in  Section  43. 

3.  In   addition  to  his  own   name, 
application  should  contain  that  of  the 
cant's  father,  his'  age,  his  place  of  re$i< 
and  the  particular  class  of  Court  in 
he  wishes  to  practise. 

4.  Junior   pleaders  should  apply  to  die 
Sudder  Ameen  or   Moonsifif  before 
they   may   be   practising,   and    the 
Ameen  or  Moonsiff  should,  without  dekf^; 
forward   such  application  to  the  Jadse  tf 
the   District  for  transmission   to  the  HUk 
Court.     Senior  pleaders  should  applj  to  oftj 
Judge  of  the  District,  or   to  the   Princ^j 
Sudder  Ameen  in  any  place  in  which 
Judge  of  the  District  may  not  reside. 
Principal  Sudder  Ameen  should  forwanl  M^] 
the  Judge  of  the   District  all   applicatiMt 
that  may  be  made  to  him.     ln^evid]r  CHIb 
the  local  Court  ^hould  satisfy  itself  thtt  iki 
person  so  applyincr  is  a  pleader  holdliif '  I 
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roper  diploma,  and  that  on  the  ist  of  Janu- 
last  he  was  in  actual  practice. 

5.  As  the  law  requires  that,  after  the  1st 
ily  next,  before  any  person  can  be  duly 
jualified  to  plead  before  any  Civil  Court, 
ie  shall  have  been  enrolled  by  the  High 
'ourt,  and  shall  have  received  a  certificate 
the  manner  provided  by  Sections  8,  9,  and 
|o  of  the  Aft,  the  High  Court  request  that 
il  Judges  will  warn  pleaders  of  the  neces- 
|ity  for  making  applications  for  enrolment 
rithout  delay.  Such  applications  should  be 
^rwarded  to  the  High  Court  as  soon  as 
Tible. 

6.  As  soon  as  an  application  has  been 
:eived,  the  applicant's  name  will  be  en- 
rolled by  the  High  Court,  who  will  then 
LUthorise  the  granting  of  a  certificate  in  the 
manner  provided  by  Aft  XX.  of  1865. 


JBzemption   of    Zemindar   of   Soosung    from 
personal  attendance  in  Civil  Courts. 

CIRCULAR  No.  14. 

\From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal, 
to  the  Civil  Authorities  in  the  Lower 
Provinces,  dated  Calcutta,  tSth  April  1866, 

(Civil  Side.) 
Present  : 
The  Hon'ble  C.  B.  Trevor,  Judge. 
TiA  Ot»urt  circulate  for  general  informa- 


of  Government  letter  No.  2442,  dated  the 
nth  instant,  exempting  Rajah  Raj  Krishna 
Sing  Bahadoor,  Zemindar  of  Soosung  in 
Mymensingh,  from  personal  at^ndance  in 
the  Civil  Courts  of  Lower  Bengal. 

Copy  No.  2442. 

From  the  Officiating  Junior  Secretary  to  the 
Government  of  Bengal,  to  the  Registrar' 
of  the  High  Court,  dated  Fort   William 
/  ith  April  1866,       ' 

Sir, — 1  am  directed  to  slate  for  the  in- 
formation of  the  High  Court  that 
the  Lieutenant-Governor  has, 
under  the  provisions  of  Section  22,  Aft  VHf. 
of  1859,  been  p leased \o  exempt  Rajah  Raj 
Krishna  Sing  Bahadoor,  Zemindar  of  Soo- 
sung in  Mymensingh,  from  personal  attend- 
ance in  the  Civil  Courts. 

2.  I  am  to  request  that  you  will,  with 
the  High  Court's  permission,  cause  this  to 
be  notified  in  the  District. 


yudicial. 


Enrolment  of  Mookhtears  under  Act  XX.  of  1865. 

CIRCULAR  No.  15. 

From  the  Registrar  of  the  High  Court  of 
Judicature  at  Fort    William  in    Bengal, 
to  all  Judges  of  Districts,  dated  Calcutta, 
the  20th  April  r866. 

Present : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

In  continuation  of  their  Circular  No.  13, 


lion  and  guidance  the  accompanying  copy    dated  14th  instant,  the  Court  ire  pleased  to 
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issue  the  following  orders  regarding  ihe 
enrolment  of  mookbtears  under  A6t  XX. 
of  1865. 

2.  In  order  to  provide  for  the  present 
requirements  of  the  Local  Courts,  the  High 
Court  have  determined  that  any  person  who, 
on  the  1st  January  last,  had  been  practising 
as  mookhtear  in  any  Criminal  Court  for  the 
term  of  at  least  one  year  immediately  pre- 
ceding that  date,  shall  be  entitled  to  apply 
for  enrolment  under  Aft  XX.  of  1865. 

3.  Judges  and  Magistrates  of  Districts 
should  lose  no  time,  therefore,  in  notifying 
to  all  mookbtears  that,  unless  they  are  duly 
enrolled,  and  have  received  certificates  under 
Aft  XX.  of  1865,  ihey  will  not  be  entitled 
to  appear,  plead,  or  act  in  any  Civil  or  Cri- 
minal Court  after  is*  July  next,  and  they 
should  call  upon  all  persons  now  practising 
as  mookbtears  who  may  wish  to  continue  to 
be  such  to  submit  without  delay  applications 
for  enrolment. 

4.  Every  application  must  be  made  in 
writing  on  stamp-paper  of  the  value  pre- 
scribed for  petitions  to  the  Judge  of  the 
District,  or,  where  there  is  no  resident 
Judge,  as  at  Mooteeharee,  Monghyr,  Bograh, 
Maldah,  Pubnah,  Fureedpore,  Balasore,  Poo- 
ree,  Noacolly,  and  Howrah,  to  the  Magis- 
trate of  the  District,  and  must  contain,  be- 
sides the  name  of  the  applicant,  tAie  name  of 
his  father,  his  place  of  residence,  his  age, 
the  grounds  upon  which  he  applies  for  en- 
rolment, and  the  class  of  Courts  in  which 
he  wishes  to  practise. 

5.  The  Court  desire  to  point  out  that 
every  applicant  is  not  of  necessity  eligible 
for  admission  as  mookhtear  even  though  he 
may  have  served  the  period  prescribed  in 
para.  2,  for  the  Court  require  that  every 
applicant  shall  satisfy  the  Judge,  or,  in  the 
special  cases  aforementioned,  the  Magistrate, 


that  he  is  a  person  of  good  moral  charaoe^ 
and  is  qualified  by  his  knowledge  of  lav  ilI 
procedure  to  continue  practising  as  mookh> 
tear.  The  Court  request  that  these  offictn 
will  satisfy  themselves  thoroughly  on  tbex 
points,  and  the  Court  suggest  thai  Judges 
place  themselves  in  communication  with  tk 
Magistrates  of  Districts  with  the  viev  a 
obtaining  the  requisite  information. 

6.  If  the  Judge  or  Magistrate  in  the 
special  cases  aforementioned  considers  thatj 
the  applicant  is  a  proper  person  to  be  admi- 
ted  as  a  mookhtear,  he  should  forward  his  ap-| 
plication  to  the  High  Court  for  enrolmentt 
together  with  a  certificate  to  that  effec:| 
endorsed  thereon. 

7.  The  High  Court,  on  receipt  of  an  ap- 
plication, will  either  order  the  enrolment  d\ 
the    applicant  (in   which  case  a    ceitificate 
shall  be  granted  by  the  Judge  in  the  manDer| 
prescribed  by  Sections  8,  9,  10,  Ad  XX. 
1865),  or  will  reject  the  application. 

8.  The  Court,  in  conclusion,  desire  tol 
impress  upon  all  officers  the  absolute  neces- 
sity for  prompt  action  on  their  part,  asJ 
unless  a  certificate  has  actually  bee^  granted 
to  a  person  before  the  ist  July  nest,  he 
cannot  practise  as  a  mookhtear  in  any  Cri- 
minal Court.  But  at  the  same  time  the 
Court  think  it  necessary  to  add  that  these 
instructions  are  not  intended  to  interfere 
with  the  provisions  of  Section  40,  AA  XX* 
of  1865,  by  which  an  accused  person,  widi 
the  permission  of  the  presiding  Judge  or 
Magistrate,  may  be  defended  by  any  pers<»i 
not  a  pleader  or  mookhtear.  The  Court  rely 
with  confidence  on  the  care  and  imelligencc 
of  Judges  and  Magistrates  for  a  proper  per- 
formance of  the  imponant  duties  which, 
under  Aft  XX.  of  1865,  now  dev'blve*  upon 

them.  * 
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Transmission  to  Courts  of  first  instance  of  judge- 
ments of  Appellate  Courts  in  cases  of  rever- 
sals, &c. 

CIRCULAR  No.  i6. 

From  the  Registrar  of  the  High  C  ourt  of 
jfudicature  at  tort  William  in  Bengal, 
to  the  Judges  of  Districts,  dated  Calcutta, 
the  2Sth  April  1866, 

(Civil  Side.) 

Present : 
The  Hon'ble  C.  B.  Trevor,  Judge, 

The  High  Court  are  pleased  to  order  that, 
for  the  future,  whenever  the  order  of  a 
Court  of  first  instance  be  modified  or  re- 
versed on  appeal,  or  whenever  any  irregularity 
in  the  proceedings  of  such  Court  be  made 
the  subject  of  argument  by  the  pleaders,  and 
of  comment  by  the  Court  of  Appeal,  a  copy, 
or  a  translation  of  the  judgment  if  it  has 
been  recorded  in  a  language  not  intelligible 
10  the  Subordinate  Judge,  be  forwarded  for 
the  information  and  future  guidance  of  such 
officer. 

2.  rhe  High  Court  trust  that  by  this 
means  the  judgments  of  the  Lower  Courts  may 
be  improved,  and  the  work  of  the  Appellate 
Courts  may  in  consequence  be  diminished. 

3.  Judges  of  Districts  are  requested  to 
communicate  these  orders  to  their  subordinate 
Principal  Sudder  Ameens. 


^  CIRCULAR  No.  17. 
\JJnder  re-considercUion^ 


Employment  and  remuneration  of  extra  peons  by 
CiTil  Judges  for  the  service  and  execution  of 
processes  on  special  occasions. 

CIRCULAR  No.  18. 

From  the  Deputy  Registrar  in  charge  of 
the  Office  of  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  all  Judges  of  Districts  and 
Judges  of  Small  Cause  Courts,  dated 
Calcutta,  the  nth  Mqy  1866. 

(Civil  Side.) 

Present : 
The  Hon'ble  C.  B.  Trevor,  Judge, 

The  Court  desire  to  remind  all  Civil 
Judges  that  they  are  empowered. by  Section 
4,  A61  V.  (B.  C.)  of  1863,  to  employ,  for  the 
service  and  execution  of  processes  on  special 
occasions,  other  th^  registered  peons. 
That  power,  however,  should  be  exercised 
only  when  there  is  absolute  necessity  for  the 
employment  of  extra  peons,  and  on  the 
occurrence  of  such  necessity,  the  Judge 
(/".  e ,  the  presiding;  officer  of  the  Court  by 
whatever  title  designated,  Section  X.)  should 
hold  a  proceeding,  and  record  his  reasons 
for  employing  such  peons.  When  this  is 
done  by  any  Judge  subordinate  to  a  Zillah 
Judge,  the  latter  should  be  furnished  at  once 
with  a  copy  of  the  proceeding,  and  the  Court 
will  expect  to  receive  from  Zillah  Judges,  at 
the  close  of  the  month  in  which  extra  peons 
are  employed  in  any  Civil  Court  in  their 
districts,  a  Return  showing  the  number  of 
men  employed,  and  the  costs  of  their  em- 
ployment. Judges  of  Small  Cause  Courts 
will  submit  to  the  High  Court  a  similar 
Return  under  like  circumstances. 

2.  The  following  rule,  which  has  been 
*  rr. ,    r.  ^    ^  .  *    '..     approved  by  Govern- 

for  general  observ- 
ance in  cases  of  the  above  nature  where 
extra  peons  are  employed  for  any  period  less 
than  a  month ;  they  shall  receive  the  full 
amount  realized  from  suitors  for  their  ser- 
vices according  to  the  rate  laid  down  in 
paragraph  3,  Circular  Order  No.  loA,  dated 
26ih  April  1861;  but  when  iheir  services 
are  retained  for  one  month  or  longer,  they 
shall  be  remunerated  by  fixed  salaries  accord- 
ing to  the  usual  scale,  the  entire  fees  being 
credited  to  Government. 
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Duty  of  Administrators  under  Act  XL.  of  1858, 
other  than  public  Curators  and  others  appoint- 
ed under  Section  10,  to  keep  accounts. 

CIRCULAR  No.  19. 

From  Ike  Deputy  Registrar  in  charge  of  the 
Office  of  Registrar  of  the  High  Court  of 
Judicature  at  Fort  William  in  BengaU 
to  all  Judges  of  Districts,  dated  Calcutta, 
the  16th  May  1866, 

(Civil  Side.) 

Present  : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

In  continuation  of  Circular  Order  No.  25, 
dated  I5lh  September  last,  the  Court  are 
pleased  to  point  out^thai,  when  a  ceftificate 
of  administration  is  granted  under  Act  XL. 
of  1858  to  any  person  entitled  to  have 
charge  of  the  property  of  a  minor  by  virtue 
of  a  will  or  deed,  or  to  any  relative  (Section 
7).  such  relative  or  other  person  is  not  re- 
quired to  file  annual  accounts  under  Section 
16,  inasmuch  as  that  Section  only  applies 
to  the  public  curator  anH  other  administra- 
tors to  whom  a  certificate  may  have  been 
granted  under  Section  10. 

2.  But  under  Section  21  the  Civil  Court 
Jor  any  sufficient  cause  may  re-call  any  cer- 
tificate granted  under  the  Act,  and  may 
then  compel  the  person  whose  certificate  has 
been  re-called  to  make  over  the  property  in 
his  hands  to  his  successor  (to  whom  the 
Court  has  the  power  of  granting  a  fresh 
certificate),  and  to  account  to  su^h  successor 
for  all  monies  received  and  disbursed  bv 
him ;  and  on  the  neqlect  or  refusal  of  such 
person  to  deliver  his  accounts  and  property 
in  his  hands,  the  Court,  under  Section  22, 
may  impose  on  him  a  fine  not  exceed  in  jj 
Rs.  500,  realizable  by  attachment  and 
sale  of  property,  and  mav  commit  the  re- 
cusant to  close  custody  until  he  shall  con- 
sent to  deliver  such  account  or  property. 
Thus  the  Court  has  power,  though  not  iden- 
tical in  both  cases,  over  administrators  under 
Section  7  as  well  as  over  those  under  Section 
10. 

3.  The  Court  desire  to  add  that,  although 
administrators  under  Act  XL.  of  1858  other 


than  public  curators   and   others 
under   Section    10   cannot    be    required 
furnish  accounts  annually,  yet  they  areboail^ 
to  keep  regular  accounts  (for  they  isasf 
.  c   4*  sued*  and  compcU 

•  Section  iQ.  .  ;      . 

to  produce  thenU 
and  the  Court  draw  attention  to  the  dw 
rightly  enjoined  upon  them  in  the  certificais 
for  which  Form  A  of  Circular  Order  No. 
26,  dated  3  ist  August  1859,  has  been  provide  1 
ed.  Zillati  Judges  should  omit  no  opportu- 
nity of  reminding  such  persons  of  the  ditfr 
of  keeping  accounts  and  of  exercising  t 
proper  economy  in  carrying  out  their  trusts. 


Explanation  of  Circular  No.  zo»  reganfim^ 
amount  of  Stamp  Duty  levied  In  institiitioB  tf 
suits  and  total  costs  of  snits,  and  farther  ol 
for  the  statements  therein  required. 


I 


CIRCULAR  No.  20. 

From  the  Deputy  Registrar  in  charge  of  Ik 
Office  of  Registrar  of  the  High  Court  jf 
Judicature  at  Fort  William  in  Bengal,  ll 
the  Zillah  Judges,  dated  Calcutta,  the  /ftl 
May  1866. 

(Civil  Side.) 
Present : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

In*  continuation  of  Circular  No.  10,  d«el 
the  23rd  March  last,  the  Court  find  it  necei* 
sary  to  explain  that  suits  concerning-  daias 
which  fall  within  more  than  one  of  &€ 
descriptions  therein  provided  for  should  be 
entered  in  the  statement  which  refers  10  the 
more  valuable  portion  of  the  claim. 

2.  Thus,  if  a  suit  be  for  recovery  of  • 
house  and  some  lakheraj  land,  the  stateaol 
in  which  it  will  be  entered  will  depend  wfHlk 
whether  the  house  or  the  lakheraj  land  tl 
assessed  at  the  highest  value. 

3.  The  Court  take  ilUs  opportunity  of 
C!)Uing  upon  all  Judges  to  submit.  wklMil 
delav.  the  statements  required  by  Cifcilt. 
No.  10  above  referred  to,  as  arapl^  time  tal 
been  allowed  for  ^eir  preparation,  and  il4^ 
are  urgently  required  by  Government, 
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tleduction  of  probable  payments  of  April  1867 
.   from  the  dude:et  Grant  for  1866-67— Ezplana- 
;    tionofthehead  <*  Allotment*' at  foot  of  Month- 
I7  Contingfent  Bill. 

CIRCULAR  No.  21. 

Mrom  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  J^ort  William  in 
Bengal y  to  all  Judges  of  Courts  of  Small 
CauseSy  dated  Calcutta,  the  28th  May 
1866. 

(Civil  side.). 
Present  : 

The  Hon'ble  C.  B.  Trevor,  Judge. 

•  The  attention  of  Judges  of  Mofussil  Small 

Cause  Courts  is  drawn 

*  Vide  page  690  of  the 

rhtdia     Gazette,   dated     to   Financial    Resolu- 

|.|&  May  1866. 

tion   No.    270,   dated 

1st  instant,*  by  which  the  ensuing  financial 

iyear  (1867-68)  has  been  ante-dated,  so  that 

it  will   commence  on   the   ist  April  1867. 

I 

The  efifect  of  this  Resolution  will  be  to 
reduce  the  current  official  year  to  1 1  months 
by  limiting  it  to  the  31st  March  next,  and 
by  throwing  the  month  of  April  into  the 
following  financial  year.  It  will  according- 
fy  be  necessary  to  deduct  the  contemplated 
payments  of  the  month  last  named  (April 
!  1867)  from  the  Budget  Grant  for  1866-67. 
This  can  be  easily  effected  as  regards  fixed 


salaries  by  deducting  from  the  Grant  one- 
twelfth  of  the  amount  sanctioned  for  the 
year;  but  with  respect  to  fluctuating 
charges,  it  will  be  necessary  to  form  a  pro- 
bable estimate  of  what  will  need  to  be  paid 
in  April  next,  and  to  retrench  such  estimate 
from  the  Budget  Grant.  The  Court  re- 
quest accordingly  that  each  Judge  will 
report  for  their  approval  the  total  amount 
(fixed  as  well  as  fluctuating)  which  he  pro- 
poses to  deduct  from  the  Grant  for  1866-67. 

2.  The  Court  are  also  pleased  to  state, 
for  the  information  and  guidance  of  Judges 
of  Small  Cause  Courts,  that  the  head 
"  Allotment."  which  is  provided  at  foot  of  the 
prescribed  form  of  Bill  for  Monthly  Contin- 
gent Charges,  is  intended  to  include  none 
but  the  following  Heads  of  Charge : — 

"  Travelling  Allowances. 

"  House-rent. 

**  Stationery. 

"  Office  Contingencies. 

**  Petty  Construction  and  Repairs 


• >i 


The  cost  of  punkah-pullers  should  be 
shown  undef  the  head  of  Contingencies,  and 
the  total  of  the  foregoing  five  heads,  as  as- 
certained from  the  Budget  Grant,  should  be 
exhibited  in  the  Contingent  Bill  as  the 
allotment  for  the  year. 


Vol.  V. 
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CRIMINAL  CIRCULAR  ORDERS  OF  THE  HIGH  COURT. 


Mode  of  Cotntnitment  in  cases  of  European 
British  Subjects  and  Native  Subjects  tog^ether 
cfaarg^ed  with  an'ofiTence. 

CIRCULAR  No.  i. 

From  the  Officiating  Registrar  of  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal,  to  the  Criminal  Authorities  of 
the  Lower  and  Extra-Regulation  Pro- 
vtnces,  dated  Calcutta,  the  i6th  Janu- 
ary 1866, 

(Criminal  Side.) 

Present : 

The  Hon'ble  C.  B.  Trevor,  Judge, 

The  Court  is  desirous  of  pointing  out  to 
the  Criminal  Authorities  that,  when  a  Euro- 
pean  British  subject  and  a  Native  subject 
are  together  charged  with  an  offence  requir- 
ing  the  commitment  of  the  former  to  the 
High  Court  for  trial,  the  latter  should  not  be 
committed  to  the  High  Court  also,  but 
should,  in  the  ordinary  manner,  be  com- 
mitted to  the  Sessions  Court  competent  to 
try  the  offence. 


Conyictions  under  Act  V.  of  x86x  appealable. 
The  7th  February  1866. 


CIRCULAR  No.  2. 


Copy  of  the  following  decision  forwarded 
for  the  information  and  guidance  of  the  Cri- 
minal  Authorities  in  the  Lower  and  Extra- 
Regulation  Provinces : — 


(Criminal  Side.) 

High  Court  of  Judicature  at  Fort  William 
in  Bengal,  dated  the  31st  January  1S66. 

Referred  under  Section  4^4,  Code  of  Cri- 
minal Procedure,  and  Circular  Order 
^0,  18,  dated  i^th  July  i86j,  in  re 
Thakoordash  and  Godai  Shek. 

Present : 

The  Hon'ble  C.  B.  Trevor,  L.  S.  Jackson, 
and  F.  A.  Glover,  Judges. 

We  think  it  clear  that  convictions  under 
Act  V.  of  1 86 1  are  appealable  in  the  same 
way  as  other  convictions. 

Section  21,  Code  of  Criminal  Procedure, 
provides  that ''  the  Criminal  Courts  of  the 
several  grades,  according  to  the  powers  vest- 
ed in  .them  respectively  by  this  Act,  shall 
have  jurisdiction  in  respect  of  offences  pun- 
ishable under  the  Indian  Penal  Code,  or 
under  any  special  or  local  law,  and  in  the 
investigation  shall  be  guided  by  the  provi- 
sions of  this  Act." 

« 

Act  V.  of  1 86 1  is  a  special  law  oa  the 
subject  of  Police,  and  persons  charged  with 
offences  punishable  under  that  law  must  be 
tried  under  the  provisions  of  the  Code  of 
Criminal  Procedure. 

Section  409  of  the  same  Code  provides 
that  any  person  convicted  on  a  trial  held  by 
the  Magistrate  of  the  district  or  other  officer 
exercising  thS  powers  of  a  Magistrate,  may 
appeal  to  the  Court  of  Session  to  which 
such  Magistrate  is  subordinate  (subject  to 
the  limit  prescribed  in  Section  411). 

The  appellants  in  this  case  are  persons 
convicted  on  a  trial  held  by  an  officer  exer- 
cising the  powers  of  a  Magistrate  and  sen- 
tenced to  imprisonment  exceeding  the  limit 
fixed  by  Section  411.  They  were,  there- 
fore, we  think,  entitled  to  an  appeal  to  the 
Sessions  Court.  We  therefore  direct  the 
Sessions  Judge  to  hear  the  present  appeal 
and  to  pass  such  orders  as  the  circum- 
stances may  require,  and  we  further  direct 
that  a  copy  of  this  decision  be  laid  before 
the  Judge  in  the  English  Department. 
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SMALL  CAUSE  COURT  REFERENCES. 


The  23rd  February  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  AT/.,  Chief 
Justicey  and  the  Hon'ble  L.  S.  Jackson, 
Judge, 

Limitation— Pleaders'  Fees. 

JReference  to  the  High  Court  by  Baboo  Banee 
Aladhub  Shomej  Judge  of  the  Small 
Cause  Court  of  Kooshtea, 

Dwarkanath  Moitro 

versus 

T.  J.  Kenny. 

The  period  of  limitation  applicable  to  suits  for  the 
recovery  of  pleaders'  fees. 

Case. — ^Thk  plaintiff  instituted  a  suit 
against  the  defendant  on  the  26th  October 
1865,  for  the  recovery  of  Rupees  14-5-3,  being 
the  amount  of  his  fees  for  work  done  for  him 
as  a  pleader.  He^-ihe  plaintiff,  was  employ- 
ed by  the  defendant  as  a  pleader  in  the 
IMoonsiff's  Court,  and,  as  such,  he  duly  ap- 
peared and  conducted  a  certain  case  which 
was  decided  on  the  15th  August  1862.  He 
states  that,  no  specific  provision  for  the  limit- 
ation of  such  actions  having  been  made,  a 
period  of  six  years  should  be  allowed  for 
them  under  Clause  16,  Section  i.  Act  XIV, 
of  1859. 

The  defendant  contends  that,  when  a 
party  engages  a  pleader  to  act  on  his  behalf, 
he  enters  into  a  contract  with  him,  and  an 
action  on  such  contract  should  have  three 
years'  limitation ;  and  the  plaintiff  is  barred, 
inasmuch  as  the  period  of  three  years,  com- 
puted from  the  date  of  the  decision  of  the 
case  he  conducted,  to  the  date  of  institution 
of  the  present  suit,  has  expired. 

The  point,  therefore,  submitted  for  the 
decision  of  the  Court  is,  what  period  of  limi- 
tation should  apply  to  an  action  for  the 
recovery  of  the  pleader's  fees  ? 

I  am  of  opinion,  that  an  action  for  the 
recovery  ^f  fees  for  work  done  as  a  pleader 
oomes  under  the  head  pf  contract  entered 
into  by  a  party  imder  a  power  which  is 


equivalent  to  a  document  in  proof  of  the 
said  action,  and,  as  auch,  a  period  of  three 
years,  as  provided  in  Clauses  9  and  10  c^ 
Section  i  of -Act  XIV.  of  1859,  should  apply. 
Clause  16  of  the  said  Section  is  meant  for 
suits  for  which  no  express  provision  has 
been  made,  and  it'  cannot,  therefore,  govern 
the  present  action. 

Judgment  of  the  High  Court, — We  are 
of  opinion  that  a  suit  for  pleader's  fees  is 
founded  upon  a  contract  either  express  or 
implied.  If  the  contract  is  not  in  writing, 
the  limitation  under  Clause  9,  Section  i,  Act 
XIV.  of  1859,  is  three  years  from  the  time 
when  the  cause  of  action  accrues. 

If  there  is  no  express  contract  making 
provision  for  the  time  at  which  payment  is 
to  be  made,  we  think  that  the  cause  of  action 
in  respect  of  conducting  or  defending  a  suit 
accrues  when  the  decfeion  is  passed  in  the 
suit,  as  the  general  rule  is  that  the  fee  in- 
cludes everything  to  be  done  by  the  pleader 
to  the  date  of  decision.  That  was  the  time 
at  which,  under  Regulation  XXVII.  of  1814, 
Section  29,  whilst  that  Section  was  in  force, 
the  fee  was  to  be  paid,  and  such  fee  was  to 
include  everything  done  relative  to  the  suit 
until  judgment  was  enforced. 

When  no  express  agreement  is  made,  we 
think  that  the  implied  agreement  is  to  pay 
one  fee,  and  to  pay  it  when  the  decision  is 
given. 


The  23rd  February  1866. 

Present  : 

The  Hon'bAe  Sir  Barnes  Peacock,  AV.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Jtidge. 

Jurisdiction — Damages— Costs — Section  z5,Act 

XIV.  of  Z859. 

Reference  to  the  High  Court  by  Babco  Banee 
Aladhub  Shome^  Judge  of  the  Small 
Cause  Court  of  Kooshtea, 

Mr.  T.  J.  Kenny 

versus 

Kolum  Mundle  and  another. 

A  suit  will  not  lie  for  damages  sustained  in  conse- 
quence of  the  destructlbn  of  inoigo-plants  in  execution 
of  an  award  under  Section  I5>  M.  XIV.  of  1^30;  nor 


Small  Cause 
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for  damages  in  the  shape  of  the  value  of  kolai  crop 
recovered  Dv  the  decree  of  a  competent  Court ;  nor  for 
costs  awarded  by  a  competent  Court  in  a  possessory 
suit  under  the  same  Section. 

Case. — In  this  case,  Mr.  T.  J.  Kenny, 
the  plainiiff,  states  that  the  defendants, 
Kolum  Mundle  and  another,  having,  by 
virtue  of  an  award  under  Section  15  of 
Act  XIV.  of  1859,  obtained  possession  of 
a  plot  of  land  appertaining  to  plaintiff's 
ijara  Mehal  Kisleennggur,  destroyed  the 
indigo-plants  grown  by  hi.m,  and  recovered 
from  him  the  costs  of  the  case  amounting 
to  Rupees  3-5-3 ;  that  the  defendants  also 
recovered  from  the  plainiifT»  by  a  suit  in 
the  Small  Cause  Court,  Rupees  7-9  in  the 
shape  of  damages  alleged  to  have  been  sus- 
tained by  them  in  consequence  of  the.destruc- 
tion  of  kolai  crop  previously  grown  by  them 
on  the  said  land ;  that  the  plaintiff  subse- 
quently established  his  right  to  the  said 
land,  and  obtained  possession  of  the  same  ; 
and  that  he,  therefore,  by  this  action  seeks 
to  recover  from  the  defendants  damages 
for  the  destruction  of  his  indigo-plants  as 
well  as  the  sums  Realized  from  him  on 
account  of  costs  under  Section  15  of  Act 
XIV.  of  1859,  and  price  of  kolai  crop  with 
interest;  the  whole  claim  being  laid  at 
Rupees  23-13-7. 

The  defendants  plead, /rj/,  that,  as  they 
obtained  possession  of  the  land  in  question 
under  a  process  of  a  Court  of  Justice,  they 
are  not  liable  for  any  damages  caused  to 
the  plaintiff  in  execution  of  such  process; 
that,  at  the  time  they  obtained  possession 
of  the  land  by  virtue  of  an  award  under 
Section  15  of  Act  XIV.  of  1859,  there 
were  only  a  few  scattered  indigo-plants 
on  it ;  and  that  the  plaintiff's  claim  to  damages 
in  the  shape  of  the  value  of  the  same  is 
excessive :  secondly,  that  plaintiff  is  not 
entitled  to  recover  back  from  the  defend- 
ants the  costs  of  the  possessor}^  suit  which 
were  awarded  by  a  Court  of  Justice:  and. 
thirdly^  that  the  plaintiff  cannot  also  get 
back  from  the  defendants  the  damages  sus- 
tained in  consequence  of  the  unlawful  destruc- 
tion of  their  kolai  crop,  and  awarded  to  them 
by  a  competent  Court. 

The  only  points,  therefore,  which  arise  from 
the  records,  and  which  are  submitted  for  the 
opinion  of  the  Court,  are — 

First,  Whether  damages  sustained  in 
consequence  of  the  destruction  of  the  Indijjo 
plants  in  execution  of  an  award  under 
Section  15  of  Act  XIV.  of  1859  by  the 
plainiiff  can.  be  recovered  by  him  from 
defendants. 


Secondly.  Whether  cdsts  awarded  andi^ 
covered  in  a,  possessory  suit  under  SecDoi 
15  of  Act  XIV.  of  1859  can,  in  the  e«a 
of  the  party  cast  subsequently   establisbofj 
his  right,  be  realized  with  interest  by  a  fnol 
action  of  the  present  kind. 

Thirdly.  Whether  damages  in  the  sb^ 
of  value  of  kolai  crop,  recovered  by  tk 
defendants  from  the  plaintiff  after  they  bd 
obtained  possession  by  virtue  of  an  aral 
of  a  Court,  can  be  made  the  subject  oL 
and  realized  with  interest  in,  a  fresh  acdcmb* 
tha  latter  against  the  former. 

With   reference  to  the  Jirst  point,  I  an 
of  opinion  that  the  damages   sustained  ial 
execution  of  an  award  under  Section  15  o( 
Act  XIV.  of  1859  by  the  plaintiff,  caoDOC 
be  recovered  by  him  in  a  fresh  suit  of  tferj 
present  kind.      I  have  arrived  at  this  coa- 
clusion  for  the  following  reasons  :  First. — | 
The  award  under  Section  15  of   Act  XIV, 
of  1859,  ^"^  ^^^  decree  for  damages  on  ac- 
count of  the  kolai  crop,  passed  by  the  Small  j 
Cause  Court  after  a  careful  local  enquiir, 
go    to   show    that    the    defendant    were  ia 
peaceful  possession  of  the  land  before  tliey  I 
were  ousted  therefrom  by  the  plaintiff,  andj 
that,  while  in  such  peaceful  possession,  ib^l 
grew   the   kolai  crop.     The  plaintiff.  thei> 
fore,  in    disturbing  that    possession   by  tlie 
destroying  of  the  crop  and  growing  indigo 
on   its    site,    took    the   law    into    his    o»i 
hand   without   having   recourse    to    a    Cbtft| 
of    law    for    remedy.     When    the    defend* 
ants    were    in    undisturbed     possession   of  I 
the   land  with    or  without  any    title,  it  be- 
hoved  the   plaintiff  to    establish    his    riglit 
to  it  in  the  first  instance;  but    he,   instead 
of  doing  so,  resorted  to  force  and  wrongfnl 
act  to  obtain  possession.      If,  therefore,  he 
be   allowed  to  recover  back  from    the  de- 
fendants the  damages  which  they  sustaioed 
ill  consequence  of  such  force  and  illegal  act 
and  which  the  Court  awarded   to  them,  it 
would   be   offering,    as   it   were,   a   sort   ol 
premium   for   such    illegal    proceedings    in 
violation  of  the  policy  of  law,  which  is  that 
a   party   in    peaceful    possession    might  be 
maintained  in  the  same  until  ousted  by  the 
rightful  owner  by  the  establishment  of  his 
title  in  a  Court   of   competent   jurisdictioii. 
Secondly. — Should  the  plaintiff  be  permitted 
to  recover  back  the  damages  awarded  agaioit 
him  in  the  Small  Cause  Court,  the  defend- 
ants who  were  in  actual  possession  of  tfaa 
land,  nnd  who  grew  the  crop  under  the  !«• 
sonable   belief   that   they   would   Ajoy  the 
truits  of   it,  would  ^hus  be  made  to  suffer  «• 
double  loss.     Thirdly, — It  has  been  alreadf » 
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femarked  that  the  plaintiff,  instead  of 
lining  to  law,  had  recourse  to  force  for 
GNSSting  the  defendants.  He,  therefore,  can- 
ilDt  take  advantage  of  his  own  wrongful 
»ct.  He  had  no  right  to  disturb  the 
possession  of  another,  much  less  to  grow  a 
crop  of  his  own  by  the  destruction  of  the 
defendants'  crop.  If,  then,^  the  plaintiff 
Bostained  any  loss,  it  is  the  result  of  his 
own  unlawful  act,  and  the  Court  cannot 
belp  him  in  the  matter. 
'  On  the  second  issue,  I  am  of  opinion  that 
CX>sts  awarded  by  a  competent  Court  under 
Section  15  of  Act  XIV.  of  1859  cannot  be 
made  the  subject-matter  of  a  fresh  action, 
inasmuch  as  such  an  award  cannot  be  inter- 
fered with  by  any  other  Court  than  the  one 
l^warding  the  costs.  Should  such  actions  be 
iaHowed  to  proceed,  whether  under  the 
jtenpmination  of  costs  or  damages,  it  would 
|be  encouraging  forcible  entry  of  possession 
Imder  color  of  a  title.  There  is  besides 
&hing  in  Section  15  of  Act  XIV.  of 
[1859  from  which  it  could  be  inferred  that 
to06ts  awarded  in  a  case  under  that  Section 
fcbuld  be  recovered  from  the  party  winning 
^4ter  the  establishment  of  the  right  of  the 
opposite  party. 

I     With  reference  to  the  fhird  point,  I  am  of 
f0|>inion  that,  for  reasons  stated   above,    an 
itction  of  the  kind  alluded  to  in  the  issue  can- 
i  npt  be  allowed  to  proceed.     I  may  only  add 
tbat  the  defendants  cannot  be  justly  made  to 
pay  back  the  sums  which  they  have  recovered 
by  the  decree  of  a  competent  Court  in  the 
shape  of  damages  sustained  by  them  in  con- 
sequence  of    the    plaintiff's    wrongful    and 
forcible   entry   of   possession;    but  whether 
or  not  he  is  entitled  to  recover  anything  in 
the  shape  of  mesne-profits  after  the  establish- 
ment of  his  right,   is   a  question   which   is 
not  necessary  to  enter  into  for  the  purpose 
of  this  suit. 

Judgment  of  the  High  Court, — We  are 
of  opinion  that  the  Judge  of  the  Small 
Cause  Court  is  quite  correct  in  the  opinion 
which  he  has  expressed  in  each  of  the  ques- 
tions which  he  has  submitted  to  the  High 
!'  Court..  The  Judge  has  so  clearly  expressed 
his  reasoiiS,  that  it  is  unnecessary  for  us  to 
» do  more  than  say  that  we  entirely  concur 
With  bim. 


The  23rd  February  1866. 
Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
Justice^  and  the  Hon'ble  L.  S.  Jackson, 
Judge, 

Limitation— Servants'  Wages— Admission. 

Reference  to  the  High  Court  by  Baboo  Banee 
Madhub  Shomcy  Judge  of  the  Small  Cause 
Court  of  Kooshtea, 

Nobin  Chunder  Mozoomdar 
versus 

Mr.  T.  J.  Kenny. 

A  suit  for  servants'  wages  is  governed  by  the  Hmita- 
ation  prescribed  by  Clause  2,  Section  1,  Act  XIV.  of 
1S59.  Servants'  wages  are  a  debt  which  may  be  re- 
vived, within  the  meaning  of  Section  4,  by  an  admis- 
sion in  writing,  the  new  period  of  limitation  being 
computed  according  to  the  nAure  of  the  original  liability 
from  the  date  of  such  admission.  An  admission  which 
does  not  specify  a  particular  amount  to  be  due  does 
not  extend  the  period  of  limitation. 

C^zj^-^The  plaintiff  states  that  he  ^as 
employed  as  a  Factory  Gomastah,  under  the 
defendant,  on  a  salary  of  10  rupees  per  men- 
sem, and  left  his  service  on  the  27th  October 
1864;  that  on  the  same  day  he  applied  to 
the  defendant  for  the  payment  of  his  wages, 
and  got  a  letter  of  acknowledgment  from 
him,  in  which  he  promised  to  pay  the  same; 
and  that,  as  by  that  letter  the  plaintiff's 
case  has  been  saved  from  limitation,  he 
brings  this  action  to  recover  wages  for  11 
months  and  37  days  extending  from  No- 
vember 1863. 

Mr.  Kenjy  in  his  defence  admits  the 
plaintiff's  service  and  salary,  as  also  the 
letter,  dated  27th  October  1864,  filed  by  the 
plaintiff;  but  urges  the  plea  of  limitation 
in  bar  of  the  hearing  of  this  suit,  on  the 
ground  that  more  than  a  year,  has  elapsed 
from  the  date  in  which  the  salary  became 
due. 

It  is  argued  on  behalf  of  the  paintiff 
that,  as  the  defendant's  letter  above  alluded 
to  virtually  put  the  plaintiff  back  from  suing 
him  in  the  Court,  the  wages  due  to  him 
must  be  regarded  in  the  light  of  money 
lent ;  hence  the  rule  of  three  years'  limitation 
or  six  years'  limitation  as  provided  in  Clause 
16,  Section  i,  Act  XIV.  of  1859,  "^^^st  apply 
to  this  case. 
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On  the  other  hand,  it  is  contended  on  behalf 
of  the  defendant  that,  as  Clause  2,  Section  i 
of  the  Limitation  Act,  allows  one  year  for 
bringing  a  suit  for  wages,  the  plaintiff  is 
Mit  of  Court;  that  a  letter  of  admission  can 
create  fresh  cause  of  action  only  in  the 
cases  contemplated  by  Section  4,  and  Clauses 
9  and  10,  Section  i  of  the  Act,  and  not  in 
a  case  of  the  present  kind;  that,  to  con- 
stitute a  letter  of  acknowledgment,  the  amount 
shovtld  be  specified ;  whereas  the  letter  relied 
on  by  the  plaintiff,  not  specif}'ing  the 
amount,  cannot  be  considered  as  an  ad- 
mission. 


The  defendant's  letter  ivas  thus — 


To 


Nobin  Chunder  Mozoomdar. 


You  are  requested  to  come  and 

take  the  salary  due  to  you. 

(Sd.)     T.  J.  Kenny. 

Dated  27th  October  ^864. 

Ifi  my  opinion,  the  firsi  point  to  be  en- 
quired into  in  this  case  is,  which  Section  of 
Act  XIV.  of  1859  applies  to  this  case.  The 
plaintiff  seeks  to  recover  wages  due  to 
him,  and  this  suit  is  governed  by  Clause  2, 
and  not  Clause  9  or  10,  Section  j,  Act  XIV. 
of  1859.  The  different  Clauses  and  Sec- 
tions of  the  Act  have  been  made  for 
different  classes  of  cases,  and  Clause  2, 
Section  i,  and  not  any  other  Clause  or 
Section  specifically  provides  for  the  limita- 
tion of  suits  for  wages  of  servants.  It 
now  remains  to  be  seen  whether  or  not  the 
letter  relied  on  by  the  plaintiff  can  be  regard- 
ed in  the  light  of  defendant's  admission. 
On  looking  to  the  letter,  I  find  that  ii  makes 
no  mention  of  the  sum  sued  for,  and,  as  such, 
tt  cannot  be  regarded  as  an  adnvssion  of  the 
claiiti.  The  wording  of  the  letter  beitig  too 
general,  it  cstnnot  save  the  plaintiff's  claim 
from  lih[iitation,  nor  can  it  create  a  fresh 
cause  of  action  from  its  date.  But  even  if 
the  letter  in  question  be  considered  in  the 
light  of  defendant's  admission,  still  it  can- 
not save  the  plaintiff's  suit  from  limitation, 
for  the  admission  contemplated  by  Section 
4,  Act  XIV.  of  1859  applies  to  jcases  of 
legacy  and  debt  only,  and  not  to  cases  for 
wages  of  servants.  Had  it  been  the  inten- 
tion of  the  legislature  to  apply  this  Section 
to  cases  for  wages  of  servants,  they  would 
have  inserted  the  word  "wages"  in  it. 
The  words  "**  wages  "  and  "debt"  are  dis- 
tinct.     Consequently,  Section    4    does    not 


govern  this  ceif9e.  Besides,  tbe 
Act  distinctly  provides  for  the  cases  ai 
which  an  admission  takes  effect  ypidi 
don  4,  Clause  15,  Section  1,  and  Seciion  i^\ 
Clause  16,  Section  i.  Act  XIV.  of  i^l 
provides  for  those  cases  for  which  no  speck) 
limitation  is  givtti.  For  these  reaaons  I 
of  opinion  that  the  piaintiff's  claim  is  bii«l^ 
by  limitation,  excepting  that  pordoii  tif  k 
which,  according  to  the  deiendiant's  adaa- 
sion,  is  within  time. 

The  case  is  submitted  at  the  reqnett  d 
both  the  parties  to  the  suit. 

JudgmirU^o/  the  High  Courts — ^We  aie 
of  opinion  that  the  rule  of  limitation  appii> 
cable  to  this  case  is  that  laid  down  in  CUoie 
i.  Section  I,  Act  XIV.  of  1859. 

If  the  defendant  had  admitted  a  paitici^ 
amoniit  to  be  due  to  the  plaint^  for  wigc^ 
we  think  that  the  period  of  limtetioqa  wodi 
have  had  to  be  computed  ffom  the  dote  rf 
'the  admission.  The  period  (^  linutaliQa 
would,  however,  have  been  the  same  as  i]ift 
fixed  by  Clause  2,  Section  1 ;  for  Section  | 
provides  that  the  new  period  of  Hmttaooa 
is  to  be  computed  according  to  the  oatoie 
of  the  original  liability. 

Servants'  wages  are  a  debt  within  thr 
meaning  of  Section  4.  fiot  the  tuAJXtt  ft 
the  Habilrty  is  such  that  the  period  of  iiai 
tion  is  one  year  from  the  time  when  the 
of  action  arose  (Section  i,  Clause  2).  The 
admission  of  such  a  debt,  therefore,  woeM 
give  only  one  year  from  the  time  of  the  ad- 
mission. 

Money  due  for  goods  sold  by  retail  is  also 
a  debt ;  but  it  is  a  debt  of  such  a  natttre  tktf 
the  period  of  limitation  is  three  years  fi«n 
the  time  when  the  cause  of  acti<Hi  arises. 
Under  Section  i,  Clause  8,  an  admission  d 
such  a  debt  would  give  three  years  from  tbe 
time  of  the  admission. 

In  the  present  case,  the  letter  of  the  27tb 
October  1864  did  not  admit  any  particular 
amount  to  be  due,  nor  did  it  admit  wages  to 
be  due  for  any  particular  period.  It  merely 
admitted  that  something  was  due  for  ^ages 
on  the  27th  October  1866.  That  being  tfe 
date  oti  which  the  plahntiff  left,  tiie  admissioo 
did  not  extend  the  time  from  which  the  period 
of  limitation  was  to  be  computed. 

Whatever  wages  became  doe  within  dK 
period  of  one  year  next  before  the 
men  cement  of  the  suit  is  within  timf 
out  the  admission,  and  the  suit  is^not 
time  as  to  any  other  portion  of  the 
notwithstanding  the  admission. 


.1 
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The  23r(i  F'ebruary  1 866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Jmticey  and  the  Hon'ble  L.  S.  Jackson, 
Judge, 

Jnrisdictioa — Swt  for  Mamteaoance. 

Reference  to  the  High  Court  by  Bdboo 
Punchanund  Banerjee.  Judge  of  the 
Small  Cause  Courts  of  Hooghly  and  Se- 
rampore. 

Nobin  Kalee  Debea 

versus 

Bindoobashinee  Debea  and  others. 

A  suit  for  mamteiiance  is  not  coi^nizable  by  a  Small 
Cause  Court. 

Case, — ^The  plaintiflF  sues  to  recover  main- 
tenance for  9  months  and  29  days,  m., 
from  Cheyt  1268  B.  S.  to  the  29th  Poos 
1269  B.  S.,  at  7  rupees  a  month,  and  for 
2  years  7  months  and  i  day,  viz ,  from  the 
30th  Poos  1269  B.  S.  to  the  end  of  Srabun 
1272  B.  S.,  at  5  rupees  per  mensem,  laying 
her  claim  at  Rupees  271-1 5-17-1-1.  The 
plaintiff's  pleader,  on  being  questioned,  states 
that  the  maintenance  claimed  is  a  charge  on 
property  inherited  by,  and  in  the  possession 
of,  the  defendants.  The  defendants  have  not 
appeared.  From  an  authenticated  copy  of  a 
judgment  of  the  Moonsiff  of  Serampore 
filed  by  the  plaintiff,  it  appears  that  the 
plaintiff  obtained  a  decree  against  the  defend- 
ants, establishing  her  right  to  maintenance  at 
7  rupees  per  month,  and  subsequently  another 
for  arrears  of  the  said  maintenance.  Under 
such  circumstances,  the  following  questions 
of  law  arise  for  determinaiion  : — 

(i)  Whether  a  suit  of  this  kind  is  main- 
tainable in  a  Small  Cause  Court ;  and 

(2)  Whether,  under  the  Statute  of  Limit- 
ations, the  plaintiff  can  recover  maintenance 
for  any  period  beyond  three  years  before 
date  of  suit. 

It  was  ruled  by  tkte  Court  in  the  case* 

marginally  noted,  on 
a  reference  made  by 
mC;  that  a  suit  for 
maintenance  involv- 
ing long  and  intri- 
cate investigations  is 
not  cognizable  by  the 
;     and    the     Hon'ble 


•  Tarasoonduree  Dclwa 
vs.  H  u  rrnsoondu  ree  Debea 
and  others,  decided  on 
6th  February  i864,Suther- 
kuid's  Small  Cause  Court 
References,  p.  66. 


Small  Cause  Courts 
Judges,  who  heard  the  case,  observed  that  it 
is  very«  qv)estionable  whether  such  Courts 
have  jurisdiction  at  all  to  try  a  suit  for 
iBAvntenance  when  the  Aiaintenance  is  a 
charge  on  the  inheritance  of  any  eiUte.    in 
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the  present  case,  the  plaintiff  admits  that 
the  maintenance  in  question  is  a  charge  on 
property  inherited.  The  circumstance  of 
the  plaintiff  having  established  her  right  to 
the  maintenance  does  not  make  any  great 
difference.  I  conceive  it  is  still  open  to 
the  defendants  to  contest  their  liabitfty 
for  the  whole  or  any  portion  of  the 
plaintiff's  claina,  on  the  groufid  df  the 
whole  or  any  portion  of  the  estate  inherited 
by  them  hatiig  suffered  diminution  frdm 
causes  independem  of  them  ;  and  the  ques- 
tion between  ibe  parties,  as  observed  by  the 
Hon'ble  Judges  above  alluded  to,  '*  may  in- 
volve long  and  mtrkjate  investigations  un- 
suited  to  the  speedy  course  of  procedure  pre- 
scribed for  the  SmaH  Cause  Courts."  More- 
over, a  claim  for  maintenance  does  not  come 
within  the  purvtew  of  Section  5,  Aft  XI.  of 
1865,  which  eaumerates  the  different  classes 
of  suits  cognizable  by  Courts  of  Snaali 
Causes.  It  is  certainly  a  claim  for  "  laoney 
due,*'  but  not  one  for  "  money  due  on  bond 
or  other  contract."  For  the  above  reasotis, 
1  am  of  opinion  that  the  suit  will  not  lie  in  a' 
Small  Cause  Court. 

There  remains  the  question  of  limitation* 
Under  Act  XIV.  of  1859,  Section  i, 
Clause  13,  Sttiis  for  the  recovery  of  marnte- 
nance,  where  the  right  to  receive  such  main- 
tenance is  a  charge  on  the  inheritance  of  any 
estate,  should  be  brought  within  the  period  of 
\2  years  from  the  death  of  the  person  on 
whose  estate  the  maintenance  is  alleged  to  be 
a  charge,  or  from  the  date  of  the  last  pay- 
ment to  the  plaintiff  or  any  person  through 
whom  he  claims  on  account  of  such  main- 
tenance. The  words  of  the  Clause  are  gene- 
ral and  unqualified.  The  effect  of  the  de- 
cree establishmg  the  plaintiff's  right  to  main- 
tenance cannot  be  to  shorten  the  period  to 
which  the  plamtifl'  would  otherwise  hive 
been  eniitlec^  for  instituting  her  suit.  I  am, 
therefore,  of  opinion  that  the  plaintiff  is  hi 
time,  and  that  she  is  entitled  to  recover  the 
whole  amount  of  maintenance  claimed. 

Judgment  of  the  High  Court, — We  are  of 
opinion  that  a  suit  for  maintenance  is  not 
cognizable  by  a  Small  Cause  Court.  It  is 
not  a  claim  for  money  due  upon  contract,  and 
does  not  fall  within  the  definition  of  any  of 
the  claims  made  cognizable  by  Act  XI.  of 
1865,  Section  6. 

If  a  case  of  this  sort  is  not  cogniz^le,  tl 
makes  no  difference  that  a  particular  case- 
does  not  involve  intricate  questions  of  law  Of 
fact.  • 

It  is  unnecessary  to  answer  the  second 
question. 
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The  a3rd  February  1866. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 
Judge, 

Witnesses  (Recovery  of  expenses  of)* 

Reference  to  the  High  Court  by  Baboo 
Banee  Madhub  Shorn e^  Judge  of  the 
Small  Cause  Court  of  Kooshtea, 

Edward  Dubois  de  Saran 

versus 

Hurrish  Chunder  Biswas. 

No  a<5lion  for  the  expenses  of  a  witness  will  lie. 
Explanation  of  the  manner  of  providing  for  the  pay- 
ment of  such  expenses. 

Case. — The  plaintiff  states  that  he  was 
summoned  at  the  instance  of  the  defendant 
as  a  witness  in  a  certain  case  instituted  un- 
der Act  X.  of  1859.  On  the  27ih  October 
1865,  he  appeared  before  the  Deputy  Col- 
lector of  Kooshtea  where  the  case  was 
pending,  and  demanded  from  the  defendant 
payment  of  his  actual  travelling  expenses, 
upon  which  he  declined  to  have  him  ex- 
amined without  meeting  those  expenses. 
He,  the  plaintiff,  therefore  seeks  to  recover 
from  the  defendant  14  rupees  for  his  own  diet, 
the  feed  of  his  horse,  and  the  salary  of  his 
syce,  and  10  rupees  being  one  day's  pay  at 
the  rate  of  300  rupees  per  mensem,  which 
his  employers  deducted  for  his  absence  from 
his  duty  on  the  day  he  attended  the  Court, 
making  a  total  of  14  rupees. 

The  defendant  contends  that  the  payment 
of  travelling  expenses  of  a  witness  ought  to 
be  ruled  by  the  Court  which  1ft  attends  as 
such  witness,  and  that,  therefore,  a  suit  for 
the  recovery  of  such  expenses  cannot  lie  in 
any  other  Court,  and  it  becomes  barred  by 
Section  67  of  Act  X.,  and  Section  151  of  Act 
VIII,  of  1859.  The  defendant  further  argues 
that  he  declined  to  have  the  plaintiff 
examined ;  and,  even  if  he  were  examined, 
he  would  have  been  entitled  to  a  sum  of  5 
rupees,  which  the  Depuiy  Collector  verbally 
ordered  to  be  paid  to  him,  and  which  he 
refused  to  accept,  and  that  he,  the  defendant, 
is  not  liable  to  pay  the  loss  of  his  one  day's 
salary  which  could  not  have  been  lawfully 
mulcted  for. his  absence  to  a  Court  of  Justice 
under  its  process.  The  plaintiff,  therefore, 
cannot  maintain  the  present  action. 


There  are   two  points  which   arc  to 
decided  in  this  case,  vis, : — 

ist, — Whether  an  action  for  the  n 
of  the  necessary  expenses  of  a  witness 
lie   in   a   Court   other  than   that    which  kj 
attended  as  such  witness ;  and 

2ndly, — Whether  a  witness,  a  rnont^' 
hired  servant,  being  mulcted  of  his  salsrf 
for  the  period  he  attends  a  Court  under  a 
process,  can  maintain  an  action  in  the  shape^ 
damages  against  the  person  citing  him  si 
such  witness,  for  the  recovery  of  loss  rf  kii 
salary. 

The  plaintiff,  being  summoned  by  tk 
defendant,  appeared  before  the  Deputy  Co^ 
lector  of  Kooshtea  to  give  his  evidence  oa 
his  behalf  on  the  27th  October  1865,  aai 
applied  to  the  Court  for  his  necessary  a* 
penses  in  the  following  terms : — 

The  petition  of  Mr.  Edward  Dubois  de 
Saran  of  Salghurmoodea  states  that  he,  bctif 
summoned  as  a  witness  by  the  defendas 
Hurrish  Chunder  Biswas,  has  appeared,  anJ 
he  prays  that  he  may  be  paid  10  rupees  for 
the  loss  of  this  day's  salary  for  his  absence 
from  his  duty,  also  14  rupees  on  acooori 
of  his  diet-expenses,  amounting  to  24  rupcei 
Dated  in  the  year  1865,  October  27. 

Particulars  of  diet-expenses, 

Rs.  As.  P. 

Breakfast  ...  o  80 

One  Tiffin  ...  i  00 

One  Dinner  ...  3  00 

2  bottles  Beer  ...  i  80 

2  Glasses  Brandy  ...  i  00 

Bed                   ...  ...  a  o    o 


Total  ...     900 

Hire  and  feed  of  horse  with 
wages  of  syce  ...     5     00 


Total  Rupees    ...   14     o    0 

Upon  which  the  Deputy  Collector  {osscd 
the  following  order  : — 

Whereas  the  defendant  having  declined 
to  have  the  witness  examined,  do  orders 
as  to  the  payment  of  his  expenses  can  be 
passed.  Ordered  that  the  petition  be  ft- 
corded,  and  the  witness  directed  to  sue  far 
the  recover}'  of  his  expenses  in  the  proper 
Court.     Dated  27th  October  1865. 

In  suits  under  Act  X.  of  1859,  *^^  ^^ 
for  the  attendance  and  remuneration  of  w^ 
nesses  are  provided  for  in  Seaion  67  ol  ^ 
Act,  and  made  applicable  to  Section  i5noftiic 
the  Civil  Code,  which  sets  forth  that  "Ac 
"  person  applying*for  a  summons  shall  pi^* 
''  into  Court  such   sum  of  monev  as  sbiD 
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)pear  to  the  Court  to  be  reasonable   to 
fefray  the  travelling  and  other  expenses 
|f  each  witness  or  other  person  mentioned 
ihe  summons  in  passing  to  and  from  the 
)ourt  in   which   he   may   be   required  to 
itend,  and  for  one  day's  attendance.     The 
im  so  paid  into  Court  shall  be  tendered 
the  witness  or  other  person  at  the  time 
|f  serving  the  summons  if  it  can  be  served 
irsonally.      If    it    shall    appear    to    the 
"ourt  that   the   sum   paid   inio  Court  on 
[ccount  of   the   travelling   and   oiher   ex- 
penses   of    the    witness    or    other   person 
issing   to   and   from   the    Court    is    not 
[nfficient    to     cover    such    expenses,    the 
,ourt     may     direct     such     fuYther     sum 
be    paid    to     the     witness     or    other 
)erson  as  may  appear  to  be  necessary  on 
lat  account,  and,  in  case  of  default  in  pay- 
lent,  may  order  such  sum  to  be  levied  by 
Attachment  and  sale  of  the  goods  of  the 
;rson  ordered  to  pay  the  same,  or  may 
lischarge    the    witness    without   requiring 
lira  to  give  evidence.'* 
Iln  fact,  the  Section,  rather  than  making 
|y  provision  for  instituting  a  fresh' action 
the   recovery  of  such    expenses,    gives 
Iwer  to  the   Court,  in  case  of  default  of 
^yment,  to  discharge   the   witness   without 
[uiring  him  to  give  evidence.     The  plaint- 
rests   his    argument    in    support    of  the 
lion  on  Section  i  of  the  Civil  Code ;  but 
|consider  it  is  of  no  avail  to  him ;  and,  in 
ling  that  Section  together  with  Section 
J,  the   Court  cannot  take  cognizance  of 
)ch  a  suit.     If   the  Legislature   meant  to 
[galize  a  frenh  action  for  travelling  expenses 
witnesses,  it  would  not  have  provided  in 
:tion  151  of  the  Civil  Code,  on  default, 
pay  such   expenses   by  attachment  and 
le  of  the  goods  of  the  person  ordered  to 
ly  the  same,  or  discharge  the  witness  with- 
it  taking  his  evidence.     Besides,  the  Court 
[iting  to  take  the  evidence  of  a  witness, 
ivtng  the  discretion,  on  consideration  of  the 
^rcumstances  of  the  case  and  the  reasonable- 
or  otherwise  of  his  expenses,  to  aug- 
:nt  the  charge  and  add  the  same  to  the 
ts  of  the  suit :  and  I  do  not  think  that  a 
sparate  action  for  the  recovery  of  such  ex- 
inses  can   be   lawfully    maintained;    and, 
[otwiibstanding  the   Deputy    Collector   has 
[iven  the  plaintiff  permission  to  seek  redress 
the  proper  quarter,  a  Civil  Court  is  not 
mnd  to  abide  by  the  same. 
As  regards  the  second  point,  I  think  that 
puMic  s>x  private  servant,  who  is  lawfully 
quired  to  attend  a  Court  as  a  witness,  is 
)i  liable  to  a  loss  of  ^i$  salary  for  the 


period  of  his  absence  which  is  not  wilfully 
caused  by  him.  The  deduction,  therefore,  of 
the  salary  under  such  circumstances  is 
opposed  to  all  good  policy,  and  if  the  em- 
ployer chooses  thus  to  punish  his  servant 
merely  because  he  was  absent  from  his  duty 
to  a  Court  of  Justice  in  obedience  to  its 
process,  he  cannot  recover  the  loss  of  his 
salary  in  the  shape  of  damages  from  the 
person  at  whose  instance  he  was  summoned 
as  a  witness.  Besides,  the  deduction  of  a 
day's  salary  of  a  monthly  servant  under 
such  circumstances  not  being  consistent 
with  propriety,  it  becomes  a  matter  between 
him  and  his  employer,  and  a  servant  has  no 
other  alternative  than  to  look  to  him  for  the 
loss  he  unnecessarily  sustained. 

Judgment  of  the  High  Court, — We  are 
of  opinion  that  no  action  for  the  expenses 
of  a  witness  will  lie. 

Before  a  witness  is  summoned,  a  sufficient 
sum  for  his  expenses  in  going  to  and  from 
the  Court,  and  for  one  day's  attendance  is  to 
be  deposited  in  Court,  if  it  shall  appear  that 
the  amount  deposited  oif  account  of  the  travel- 
ling or  other  expenses  of  the  witness  in 
passing  to  and  from  the  Court  is  not  suffi- 
cient, the  Court  may  order  a  further  surd 
to  be  paid  to  him  on  that  account,  and,  if  not 
paid,  the  Judge  may  order  the  amount  to  be 
levied  or  may  discharge  the  witness.  If  the 
attendance  of  the  witness  is  required  for 
more  than  one  day,  the  Judge  may  order  a 
further  sum  to  be  paid,  and,  on  default,  may 
discharge  the  witness  from  further  attend- 
ance. 


The  23rd  February  1866. 
Present : 

The  Hon'bW  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  L.  S.  Jackson, 
Judge, 

High  Court  (Power  of--AS  to  questions  submits 
ted  for  its  opinionji 

Reference  to  the  High  Court  by  Baboo  Nobin 
Kishen  Pauleet,  Judge  of  the  Small  Caus€ 
Court  of  Midnapore. 

Suroop  Chunder  Patre,  Decree-holder, 

versus 
Jadoo  Moytee,  Judgment^dehtor. 
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The  High  Court  cannot  express  any  judicial  opinion 
upon  a  question  submitted  to  it  when  it  does  not  arise 
in  the  course  of  a  trial  of  a  suit. 

Case, — I  HAVE  the  honor,  under  the  pro- 
y'isions  of  Section  22^  Act  XI.  of  1865,  to 
request  the  opinion  of  the  High  Court,  as  to 
whether  or  not  standing  crops  may  be  at- 
tached and  sold  in  execution  of  a  decree  of 
a  Sn^all  Cause  Court. 

An  application  has  been  made  to  me  for 

such  attachment  and 

•  Aoplication  for  cxecu-  j      ^       ^^^    decree- 

tion  or  decree  No.  697  ot  '•     .1 

j86s.     Suroop   Cbunder     holder  \Xi  the  case  no- 
Patre,  decree-liolder,  -vs,     led  in  the   margin,* 

^d«>^  Moytee,  judgment.      ^^^        j^|g        pleader. 

Baboo  Nobin  C bun- 
der Banerjee,  qpntends  that  the  standing 
crops  are  the  personal  property  of  the 
judgment-debtor,  and  may  legally  be  sold  for 
the  recovery  of  his  personal  debts. 

I  am  also  of  opinion  that  such  crops 
belcii^g  to  th^t  class  of  the  annual  products 
of  the  soil  which  are  of  the  nature  of  per- 
sonal property.  They  are  sown  and  reaped, 
and  carried  off  or  removed,  at  certain  seasons 
of  tl^e  year,  and  mtist,  therefore,  be  consi- 
dered as  moveables  or  moveable  property 
liable  to  attaiohment  and  sale  in  execution 
of  a  Small  Cause  Court  decree. 

But,  a^  the  question  admits  of  some  doubts, 
labouring  under  which  my  predecessors  did 
pot  ^llow  standing  crops  to  be  attached  or 
sold,    I    deem   it   necessary   to    make    this 

reference. 

Judgment  of  the  High  Court. — This  is 
not  a  question  within  the  meaning  of  Section 
22  of  Act  II.  of  1865,  inasmuch  as  it  did  not 
arise  in  the  course  of  a  trial  of  a  suii. 
This  is  very  clear,  and  if  anything  were 
wanting  to  make  it  more  so,  it  is  supplied  b}' 
Section  23  and  the  following  Sections  to 
28  inclusive.  We  have  no  power,  there- 
fore, to  express  any  judicial  opinion  upon  the 
qnestion  submitted  to  us.  ^ 


The  9th  March  1866. 
Present  : 
The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chief 
Justice,  and  the  Hon'ble  L.  S.  Jackson, 

Judge^ 
Limitation — Deduction  oq  account  of  prosecu- 
tion of  Appeal. 

Reference  to  the  High  Court  hy  Mr.  C,  D. 
Linton,  Judge  of  the  Small  Cause  Court 
of  Meherfiore, 

Shumboonath  Biswas 

versus 

Kisto  Dhun  Sircar  and  others. 


The  time  during  which  a  plaintiff  prosecutes  aa 
bond  fide  and  with   due  diligence,  as   »etl  at 
during  which  he  prosecutes  his  case  in  the  Ca 
first   instance,    must  be  deducted   in   compsdaf 
period  of  limitation. 

Case, — ^This  is  an  action  brought  brt 
plaintiff  to  establish,  under  Section  2^ 
of  Act  VIII.  of  1859,  his  right  of 
ship  to  a  boat  which  was  attached  and 
on  the  29ih  January  1864,  as  belonging  9 
the  third  defendant,  in  execution  of  decT9 
(^No.  362  of  1863  of  this  Court):  as  ^seS 
as  to  recover  damages  sustained  by  him  tm 
account  of  its  sale.  The  plaint  runs  «i 
follows  : — 

That  the  third  defendant  (judgmcnl-dc^- 
or)   gave    me,   on   the    20th    Kanick    i»6f 
B.  S.,  an  ekrar  for  the  balance  of  his  fonaer 
debt  for  1 88  rupees,  and  that,  on  the  loth  Pos 
of  that  year,  he  sold  to  me  under  a  ic&i^ 
(a  deed  of   conveyance),  a  boat   measuni^ 
600  maunds  for  88  rupees  in  part-parraen 
of   the   above   debt.     This  bo^t    I    took   IB 
my  village^  and  was  in  possession  of  it  ^not 
that  time.     In  Kartick   1270   B.    S .  I  kejt 
the  boat  in  a  khal  named  Bora  Garec  Bar 
my   dwelling-house   for    repairs,    for   vbid 
I  was  then  making  preparationF,   when  the 
first  defendant  (decree-holder),  in  execution  cf 
decree,  caused  the  aitachment  of  the  boB 
and    the    issue  of    a   proclamation    for  iEi 
sale.     On   the    22nd   January    1864,    I  par 
in   a   petition   of    claim,    but   unfortanaxch 
Bab  no  Dwarkanath  Roy,  the  late  Judge  of  llaf 
Court,    without    trying    the    application  fla 
its  merits,  rejected  it  on  the  23rd   idem,  as 
the  sole  ground  of  its  not  having  been  filed 
in  sufficient  time.     On  the  29ih  idem,  the 
boat   was   sold   and  purchased   bv   ModoO" 
soodun  Biswas,  the  second  defendant,  of  Go- 
peenathpore,  a  servant  of  the  first  defenduL 
for  a  small  sum.     I  then  brought  an  actioD 
in  ihe  Moonsiff's  Court  of  this  place  (Mcber- 
pore)   to   establish    my    right   of   ownersb^ 
to  the  boat.     But  the  suit  not  having  been 
cognizable  in   his   Court,   he   dismissed  k. 
I  appealed  to  the  Zillah  Judge  against  tba 
order,  but  he  confirmed  the  decisioiv  «rf  rf* 
Moonsiff.     The  judgment-debior  (the   third 
defendant)  had  no  right  and  interest  in  tbe 
boai.     The  decree-holder  fthe  first  defend- 
ant)  having   got    it   sold    illegally,    I    In* 
sustained    great   loss.      Flence   the    presest 
action   is  brought  to   establish  my  right  rf 
ownership    to    it     as    well     as    lo    recoof 
damages  incurred  from  29th  January  iM* 
up  \o  the  present  day  (13th  Shrabun  ^271.1 
being  1  year  5  months  and  28  da^s,  on  ic- 
count  of  hire  at  tUe  rate  of  2-8  rupees  per. 
maund — 269   rupees;    from    which,    it   die 
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I   cost  of   repairs   be    deducted,   the   balance 
i   would  be  209  rupees ;  if  to  this  the  value 
:  of  the  boat  be  added,  the  aggregate  claim 
would  be  for  297   rupees,  at  which  the  pre- 
!   sent  suit  has  been  laid. 
I      *  The   first   defendant    did    not   appear    in 
person,    but    his   pleader   urges   that   limit- 
ation applies  to  plaintiff's  claim  ;  that  plaint- 
.   iff  has  no  right  of  action ;  that  the  boat,  the 
i-  subject  of  action,  was  third  defendant's,  and 
attached  and  sold  as  such,  and  thai  plaintiff 
r,  had  no  share  or  interest  therein ;  that  the 
\  knbaia  filed  with  niithee  is  a  forgery;  and 
that    this    false    action    has    been    brought 
t)y  plaintiff  against  his  client,  as  there  is  a 
;•  suit  pending  between  plaintiff's  brother  and 
f  his   client;   and   that*  plaintiff's   application 
I  claiming    the  'boat    was    rejected    by    this 
I   Court:  and  second  defendant's  pleader  states 
»  that  his  client  purchased  the  boat  at  auction, 
I  and  files  a  receipt  for  the  same ;  and  third  de- 
r  fendant's  pleader  states  that  the  boat,   the 
r:  subject  of  action,  was  his  client's,  and  that 
hlhe  same  was  not  sold  to  plaintiff  by  him. 
^}And  first  defendant's  pleader  urges  that  the 
|i' damages  claimed  in  plaint  was  excessive. 
pi     The  pleader  for  the  plaintiff  contends  that 
^limitation  does  not  apply  to  the  present  case, 
^las  the  lime  during  whicl)  the  suit  had  been 
^^en.iing   both   ip   the    Moonsiff's    and    the 
|"Appcllate    Courts    should    be   deducted  in 
•computing  the  period  of  limitation. 
I       It  appears  on  reference  to  the  records  of  the 
smthee  thai  the  plaintiff's  petition  of  claim 
was  rejected  on  the  23rd  January  1864,  and 
that  he  brought  an  action  in  the  Moonsiff's 
Xjourt  to  establish  his  right  of  ownership  to 
the  boat  on  the  30th  July  following,   and 
that  Officer  dismissed  it  on  the  29th  Septem- 
ber 1864,  on  the  ground  that  he  had  no  ju- 
risdiction to  entertain  the  suit  as  it  related 
to    moveable    property.     Plaintiff    appealed 
•gainst  this  order  on   the    13th  November 
1864,  and  the  Judge  confirmed  it  on  the  29th 
March  1865,  i.  e.,  after  a  period  of  4  months 
and  1 7  days.     The  question  to  be  decided  is 
whether  this  period  is  to  be  allowed  to  the 
plaintiff  in  calculating  the  period  of  limita- 
tion  under   Section    246   of   Act    VIII.    of 
1859,   ^s  Section   14  of  Act  XIV.  of  1859 
enacts :  **  In    computing   any   period   of   ii- 
^mitation  presented  by  this  Act,  the  time 
•*  during  which  the  claimant,  or  any  person 
•*  under  whom   he  claims,  shall  have   been 
**  engaged   in   prosecuting  a   suit  upon  the 
*'sam^  cause  of  action  against  the  same  de- 
•*fcndant/or  some  person  whom  he  repre- 
sents,  bond  fide  and    ^th  due  diligence, 
in  any  Court  of  Judicature  or  other  cause. 


«< 


"  shall  have  been  unable  to  decide  upon  it, 
**  or  shall  have  passed  a  decision  which  on 
'*  appeal  shall  have  been  annulled  for  any 
"such  cause,  including  the  time  during 
**  which  such  appeal,  if  any,  has  been  pend- 
**  ing:,  shall  be  excluded  from  such  computa- 
"  tion." 

There  is  no  doubt  that,  when  the  Moonsiff 
held  that  he  had  no  jurisdiction  to  decide 
the  suit  brought  by  the  plaintiff  in  his  Court, 
it  was  clearly  the  duty  of  the  plaintiff  at 
once  to  have  brought  his  suit  in  a  Court 
having  competent  jurisdiction  in  the  matter, 
and  not  to  have  appealed  against  ihat  deci- 
sion, as  that  decision  virtually  amounted  to 
a  non-suit.  And  the  plaintiff  having  failed 
to  do  so  from  ignorance  or  other  cause  is  no 
answer  to  the  plea  of  limitation  now  raised 
in  bar  of  the  suit,  as  it  is  a  maxim  of  law 
that  "  ignoranh'a  juris  non  excusat.' 

Thus,  being  of  opinion  that  the  only  time 
which  can  be  excluded  from  the  period  of 
limitation  is  the  lime  which  the  plaintiff's 
first  suit  was  pending  in  the  Moonsiff's  Court, 
and  not  the  time  which  intervened  between 
the  order  of  non-suit  and  his  appeal  against 
such  order  {see  Macpherson's  Civil  Proce- 
dure, pp.  84-5  ;  and  Sel.  Rep.,  Vol.  VII.,  p. 
375  ;  S.  D.  A.  Rep.,  1848,  pp.  3,  246,  880, 
891;  1849,  pp.  84,  322;  1850,  p.  513; 
'^53'  P-  793;  1856,  p.  180;  1857,  p.  1 194; 

1858,  p.  282),  nothing  remains  but  to  dismiss 
plaintiff's  suit  with  costs  as  being  barred  by 
limitation. 

Judgment  0/  the  High  Court. — The  time 
during  which  the  plaintiff  was  prosecuting 
his  appeal  bond  fide  and  with  due  diligence, 
as  well  as  that  during  which  he  was  prose- 
cuting his  case  before  the  Moonsiff,  must  be 
deducted  in  computing  the  period  of  limita- 
tion. He  was  prosecuting  his  suit  within 
the   meaning  of  Section    14,   Act   XIV.   of 

1859,  whils*  he  was  prosecuting  his  appeal. 
The  Moonsiff  held  that  he  had  no  juris- 
diciion,  and  the  Appellate  Court,  affirming 
that  decision,  held  that  it  had  no  jurisdiction. 
Both  Courts  held  that  they  were  unable  to 
decide  for  want  of  jurisdiction.  The  words 
in  Section  14,*'  or  shall  have  passed  a  deci- 
sion which  on  appeal  shall  have  been  annul- 
led for  any  cause,"  &c.,  apply  to  cases  in 
which  a  plaintiff  has  prosecuted  his  suit  with 
effect,  and  in  which  upon  appeal  prosecuted 
by  the  defendant,  his  adversary,  the  decision, 
either  of  the  Court  of  first  instance,  or  of 
the  first  Court  of  appeal,  has  been  annulled. 
It  is  not  certain  that  a  plaintiff,  bond  fide 
resisting  an  appeal,  filed  on  the  ground  of 
W^t  of  jurisdiction,  would  not  be  prosecut- 
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ing  his  suit  h^nd  fide.  The  words  were 
probably  inseried  lo  prevent  any  misconcep- 
tion on  that  point. 

^The  9ih  March  1866. 

Present  : 

The  Hon'ble  Sir  Barnes  Peacock^  Kt,.  Chief 
Justice^  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

Breach  of  Indigo  Contract— Stamp-Duty — Da- 
mages (Mode  of  estimating). 

Reference  to  the  High  Court  by  Mr.  C  D. 
Field y  Officiating  Judge  of  the  Principal 
Court  of  Small  Causes  of  Jessore. 

Mr.  John  Doyle 

versus 

Mundaree  Mundul. 

Suit  on  breach  of  contract  to  cultivate  and  deliver 
indigo,  for  recovery  of  the  amount  speciHed  in  the  con- 
tract. 

Hrld  (•)  that  the  stamp-duty  depended  upon  the 
amount  of  consideration  for  the  undertakingr;  and  (2) 
that,  unless  it  was  clear  thkt  the  intention  of  the  parties 
to  the  agreement  was  t>  treat  the  sum  mentioned  as 
liquidated  damages  behind  which  the  Court  should  not 
look,  the  Court  d  uld  nut  award  damages  beyond  the 
amount  of  injury  actually  sustained. 

Case. — This  is  a  suit  brought  by  Mr. 
John  Doyle,  manager  of  ihe  Katgora  Con- 
cern, on  the  pan  ot  ihe  Bengal  Indigo  Com- 
pany, against  Mundaree  Mun«iul,  a  ryot,  for 
the  recovery  of  30  rupees,  being  the  amount 
payable  to  the  Concern  by  the  said  Mun- 
daree, under  a  Clause  in  his  contract,  on 
account  of  his  having  failed  to  cultivate  two 
beegahs  of  indigo  and  deliver  the  produce. 
The  contract  is  in  the  usual  printed  form, 
which  has  been  in  use  for  some  few  years  back 
in  these  districts.  1  find  on  the  merits  for 
the  plaintiff,  but  solicit  the  opinion  of  the 
High  Court  on  the  two  following  points  of 
law  which  I  have  reserved : — 

First. — The  agreement  is  drawn  on  a  one- 
anna  stamp,  and  is  so  properly  stamped  as  an 
agreement  under  Article  4,  Schedule  A, 
Act  X.  of  1862.  But  in  the  same  paper  and 
in  the  same  instrument  is  contained  a  bond 
covenanting  to  pay  15  rupees  for  every 
beegah  not  cultivated  in  accdrdance  with  the 
terms  of  the  agreement — and  10  rupees  per 
maund  for  seed,  if  not  delivered  at  the  Fac- 
tory. It  seems  to  me  that  the  instrument 
should  also  bear  a  bond-stamp  under  Article 
12  or  Article  19,  Schedule  A,  Act  X.  of 
1862.  Under  Article  12,  the  failure  to  cul- 
tivate indiga  might  be  held  to  be  the  condi- 
tion upon  which  the  sum  claimed  becoip^s 


payable.     If  the   instrument   were   stampd 
as  a  bond,  the  bond-stamp  might  cover  ik 
agreement,  the  whole  thing  being  one  tia»- 
action ;  but  it  may  reasonably  be  a  qtiesiiai 
whether  the  a&^reement-stamp,  which  is  die 
lesser,  will  suffice  v.hen  the  action  is  broi^ 
on  the  portion  of  the  instrument  which  €©•► 
stitutes  a  bond.     Had  the  plaintiff  sued  oi 
a    breach   of  contract  to   recover  dama^ 
actually  suffered,  the  agreement  siamp  vouii 
be  sufficient.     But  the  present  action  is  m 
the   covenant   in   the   bond   to   recover  dx 
specific  sum  agreed  unon  between  ihe  panie^ 
and  there  is  a  great  difference  between  souy 
on  the  covenant  for  an  exact  amoont,  v4 
waiving  the  covenant  and  suing  for  a  breadi 
of  contract  {see  Mayn?  on  Damages,  p.  64I 
If  the  instrument  be  held  to  be  impropcilv 
stamped,  I  think  it  a  proper  case  for  tk 
exercise  of  the  discretion  allowed  by  Sectkn 
17,  Act  X.  of   1862.     Plaintiff  has'  ihroogk 
his  vakeel  agreed  tp  pay  the  penahy,  if  t 
should  be  necessary  to  do  so. 

Secondly. — Is  plaintiff  entitled  to  recover 
the  whole  amount  claimed,  or  only  so  mocfc 
of  it  as  he  can  prove  to  be  the  measure  <rf  At 
actual  damage  sustained  by  him,  t\  e.,  istlic 
sum  of  1 5  rupees  per  beegah  to  be  regarded  4 
a  penally  or  as  liquidated  damages?  Tfcft. 
rules  of  English  Law  have  been  genera^ 
followed  by  the  Courts  in  India  in  decidiaf 
this  point  {see  Macpherson  on  Contiadi» 
pp.  63-65).  *'lf,"  says  Mr.  Addison  (Coa» 
tracts,  p.  1072),  **the  damages  accruing  fit)^ 
"  a  breach  of  contract  are  of  an  unceitia 
"  nature,  and  the  parties  have  chosen  10 
"assess  and  fix  them  beforehand  by  coo- 
'•  tract  and  agreement  among  themselves,  ani 
"the  amount  agreed  upon  is  no  more  thai 
"  what  may  be  a  fair  and  reasonable  mcir 
"  sure  of  damages,  equity  will  grant  no  re* 
"lief  from  the  payment  of  it,  and  it  is  not  a 
"  penalty,  although  it  is  denominated  a 
"  penal  sum."  The  present  case  saghl 
seem  to  fall  within  this  dictum;  the  da- 
mages arising  from  the  failure  to  cultivate  a 
beegah  of  indigo  are  of  an  uncertain  oatmt 
as  depending  upon  the  chances  of  iheseasoa 
and  the  state  of  the  market  when  the  indi|p> 
would  be  ready  for  sale. 

Again  (page  1074),  **  if  the  agreement  wfr 
"tains  covenants  or  promises  for  the  pel' 
"  formance  of  various  acts  and  duties,  aa^ 
"  thus  provides  one  large  sum  by  war  * 
"  compensauoij  in  case  of  the  non-pcrto*- 
"  ance  of  all  or  of  any  one  of  the  tlB>P 
"  stipulated  to  be  done,  and  iha  dlmip^ 
"  in  every  case  of  ^on-performincc  are  ^ ^ 
"  gether  uncertain  and  incapable  of  ^sxsoM 
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"valuaiion,  the  sum  agreed  to  be  paid  will 
**  be  treated  as  the  liquidated  damages,  and 
"  not  as  a  penalty."     But,  if  the  damages  re- 
sulting from  the  non-performance  of  some  of 
these  promises  be  capable  of  being  measured 
by  a  precise  sum,  and  one  sum  is  stipulated 
to  be  paid  in  respect  of  the  non-performance 
of  the  contract  generally,  that  sum  is  a  pe- 
nalty (Addison  on  Contracts,  p.  1075  ;  ^layne 
on  Damages,  p.  66,  where  see  the  remark  of 
Chief  Justice  Tindal,  in  the  case  of  Kemble 
versus  Farren).     But,  said  Cresswell,  J  ,  in 
Sainter  versus  Ferguson;  T.  C.  B.  730  {vide 
Mayne  on  Damages,  p.  67),  "  there  never 
was    any   doubt  that,   if  there   be   only   one 
event  upon  which  the  money  is  to  become 
payable,  anM  there  is  no  adequate  means  of 
ascertaining  the   precise   damage  that   may 
result  to  the  plaintiff  from  the  breach  of  the 
contract,    it   is    perfectly   competent    to   the 
parties  to  fix  a  given  amount  of  compensation 
in   order  to  avoid    the   difficulty."     Now,   1 
think  this  meets  the  present  case.     There 
could    not  be   at  the   time  of   making  the 
contract,   and    there   scarcely    is   now,    any 
adequate  means  of  ascertaining  the  precise 
damage.     The  productive  powers  of  the  par- 
ticular   fields    chosen    for    cultivation,    the 
quality    of   the    seed,   the    amount    of   care 
expended  on  the  crop,  the  favorableness  or 
unfavorableness  of  ihe  season,  want  of  sun- 
shine, and  too  much  or  too  little  rain,  are  ail 
uncertain    elements    for    calculation ;     and 
when   to  these   is    added   the   state  of  the 
market  at  the  selling  season,  as  affected  by 
these  uncertain  elements  operating  in  various 
degrees   all    over   those    districts    in   which 
indigo  is  produced,  it  will,  I  think,  appear 
that  there  is  no  adequate  means  of  ascertain- 
ing the  precise  damage  resulting  from  failure 
to  sow  a  beegah  of  indigo.     Then,  again, 
though  the  contract  containstwo covenants — 
viz.y  to  produce  indigo,  and  to  deliver  the 
seed,  yet  one  and  a  separate  sum  is  allotted 
to    each    covenant.     Applying    the    above 
principles,   it   comes   to  the    same   whether 
each  covenant  with  a  fixed  sum  be  contained 
in  separate  instruments,  or  both  covenants 
with  fixed  sums  allotted  to  each  be  included 
in  the  one  instrument.     There  is  in  the  case 
of  each  covenant  only  one  event  upon  which 
the  money  is  to  become  payable,  viz.,  the 
not  sowing  of  the  indigo  in  the  one  case, 
and  the  non-delivering  of  the  seed   in  the 
other   case   (see  also    Chiity    on    Contracts, 
p.  78^.     It  appears  to  me  that,  applying  ilic 
Common  l^aw  as  founded  on  equity  and  good 
conscience  to  the  presentjcase,  the  payment 
of  15  rupees  per  beegah  must  be  regarded  as 


liquidated  damages.  The  point  is  one  of 
law  to  be  decided  by  the  Judge,  and  not  a 
question  of  fact  {see  Taylor  on  Evidence, 
p.  57,  Vol.  I). 

If,  then,  the  case  rested  here,  I  think  plaint- 
iff would  be  em  i  I  led  to  a  decree.  But  it 
becomes  necessary  to  see  if  the  Common 
Law  has  not  been  limited  or  controlled  by 
Statute  Law  or  express  enactment.  Section  3 
of  Act  X.  of  1836  is  as  follows:  **  And  it 
**  is  hereby  enacted  that,  when  a  lawful 
**  contract  shall  have  been  made  between  a 
"  ryot  and  another  pariy,  by  which  contract 
''  the  ryot  shall  have  bound  himself  to  culti* 
**  vate  indigo-plant  for  the  other  party,  or  to 
"  deliver  mdigo-plant  to  the  other  party, 
''  and  when  the  other  party  shall  have  ad- 
**  vanced  money  to  the  ryo»  for  the  purpose 
'*  of  enabling  the  ryot  to  fulfil  such  contract, 
"  then,  if  any  other  person  knowing  that  such 
^'  contract  exists,  and  that  such  advance  has 
"  been  made,  shall  prevail  upon  the  ryoi  to 
"  break  such  contract,  the  party  who  made  the 
**  advance  shall  be  enuiled  io  proceed  by 
"  civil  action  against  the  person  who  shall 
"  have  so  prevailed  on  the  ryot,  as  well  as 
'*  against  the  ryot,  and  to  recover  from  him 
'*  or  them,  jointly  or  severally,  damages  to  the 
*'  extent  0/  the  injury  sustained,  together  with 
*'  costs  of  the  suit." 

This  Section  has  been  interpreted  to  mean 
that  damages  to  the  extent  0/  the  injury  sus- 
tained, and  nothing  more,  can  be  recovered 
in  every  case  in  which  a  ryot  is  sued  under 
circumstances  similar  to  those  disclosed  by 
the  present  case  {see  No.  338  of  1847,  Mr.  S, 
Mackintosh,  appellant;  5th  August  1848.  S. 
D.  A.  Rep.  for  1848,  p.  736);  and  this  ruling 
has  been  followed  to  the  present  day,  so  far  as 
I  am  aware.  If  such  really  be  the  case,  this 
Court  would  be  bound  thereby.  I  have  been 
unable  to  firyl  any  later  decision  which  affects 
the  point,  and  it  is  with  the  utmost  diffidence 
that,  in  the  face  of  this  ruling,  I  venture  to 
discuss  or  re-open  the  point.  The  only  ground 
for  doing  so  is  that,  under  the  present  system, 
these  cases  cannot  be  appealed,  and  a  refer- 
ence like  the  present  is  the  only  means 
afforded  of  correcting  the  former  interpreta- 
tion if  erroneous. 

Looking,  then,  at  the  Section  in  question, 
and  seeking  to  arrive  at  its  meaning,  it  must 
first  be  seen  what  was  the  object  of  Act  X. 
of  1836.  The  Act  has  no  Preamble,  so  that 
the  mischief  meant  to  be  remedied  does  not 
immediately  appear.  The  first  Section  re- 
peals Clause  3,  Section  5,  Rcgdlation  VL  of 
1823,   which   defined  the   liability  of  third 
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parties  who  with  notice  received  the  pro- 
duce of  ryots  who  were  under  prior  engage- 
ments. The  second  Section  provides  for 
giving  security  in  cases  in  which  iwo  parties 
claim  to  have  given  advances  to  the  ryot 
for  the  same  crop,  and  one  party  is  permuted 
to  cut  it,  pending  the  decision  of  the  inter- 
pleader suit,  lest  the  crop  should  in  the  in- 
terim be  lost,  or  suffer  from  the  delay. 
The  third  Section  provides  for  third  parties 
prevailing  on  a  ryot  to  break  his  contract, 
and  makes  them  liable  in  damages  to  the 
persons  who  gave  the  advance..  Now,  from 
this  it  would  appear  that  Act  X.  of  1856 
was  not  intended  to  regufette  dealings  be- 
tween the  ryot  and  the  person  ivho  gave  him 
advances,  but  to  define  the  rights  and  the 
remedy  of  this  latter  towards  third  parties 
who  should  interfere  between  him  and  the 
ryots  who  took  his  advances.  That  such  was 
the  object  of  legislation  up  to  1836  would 
seem  to  appear  fpom  reading  through  Regu- 
lation VI.  of  1823,  Res:ulation  V.  of  1830,  and 
Act  XVI.  of  1835..  The  Preamble  of  Regu- 
lation VI.  of  1823  contains  the  following 
passage  :  "  It  seems  reasonable  *  *  *  *  that 
*4t  should  not  be  in  the  power  of  a  ryot, 
*'who  has  already  conditioned  for  the  deli- 
"  verj'  of  the  produce  of  his  land  to  one 
**  person  to  break  the  condition  by  a  chmdes- 
"tine  and  fraudulent  transfer  of  such  pro- 
"  duce  to  another.  The  system  at  present 
**in  force  provides,  as  above  observed,  no 
"other  remedy  for  paxties  injured  by  this 
''  dishonest  practice  than  by  a  regular  action 
"  in  the  Civil  Court.  The  difficulty  and 
"delay  of  obtaining  redress  by  that  course 
"have  not  unfrequently  led  to  acts  of  vio- 
"  lence  and  even  to  serious  affrays,  and  the 
"  mere  occurrence  of  such  affrays  is  to  be 
"  appreheiuled  in  consequence  of  the  eager 
''competition  which  now  prevails  amongst 
''the  Indigo  Manufacturers  in  some  parts 
"  of  Bengal,  arising  from  the  unusually  high 
*'  price  of  indigo."  This  would  seem  to 
show  that  the  subject  of  legislation  was  the 
disputes  between  rival  manufacturers,  and 
not  the  dealings  between  a  manufacturer  and 
his  ryots. 

The  following  passage  occurs  in  the  deci- 
sion of  the  5  th  August  1848  (S.  D.  A, 
Rep.,  1848,  p.  737)  :  "  We  observe  that  the 
"  several  provisions  of  the  Regulations,  such 
"as  Clause  3,  Section  5,  Regulation  VI.  of 
**  1823,  and  Section  2,  Regulation  V.  of  1830, 
"which  authorized  the  Courts  to  award  the 
"full  amount  of  penalty  specified  in  agree- 
"  mcnts  for  Hhe  cultivation  of  indigo,  have 
"  been   repealed    by    subsequent   laws     {see ' 


if 


"Act  XVI.  of  1835,  and  Sections  i  and 
"  Act  X.  of  1836)."      Would  not  these  » 
pealed  portions  seem  to  have  defined  the  Itaki- 
lity  of  third  parties,    adding  that  this  bjki  \ 
liability   would  attach  to   them  jointly  zod  j 
severally  with  the  defaulting  ryots,  and  ujl  \ 
to   have   limited    the   liability    of    the  ryots   ! 
themselves  ? 

Referring  again  to  the  Preamble  to 
Regulation  VI.  of  1823,  the  foikmin; 
passage    occurs :     "  It     is    usual     for    tk 


"  Courts  of  Justice,  in  decreeing  such 
"  to  award  such  limited  penalty  as  mm 
"  in  each  instance  appear  to  be  a  fair  ood- 
"pensation  to  the  person  making  the 
"  advances  for  the  rMn-empiojment  of 
"  his  capital.  In  the  absence,  hovevcTt  tk 
"  any  rule  for  the  regulation  of  the  discreuos 
"thus  assumed,  much  confusion  bas  aiisea 
".from  the  conflicting  opinions  and  jsd§- 
"  raents  of  the  several  Judicial  Oflkxra  as  ■ 
"  the  extent  of  penalty  recoverable  in  a^fRs^ 
'^ments  of  this  nature."  Does  not  all  ihii 
seem  to  refer  to  conflicting  opinioiK  and  jadf^ 
ments  when  the  dantages  were  left  to  fat 
settled,  or  from  the  construction  of  the  agro^ 
ment  had  necessarily  to  be  settled  by  tfat 
Court.  The  law  does  not  forbid  the  parties 
to  settle  them  by  agreement,  does  not  msfas 
any  mention  of  cases  where  they  bad  doM 
so,  and  therefore  might  seem  not  to  proHiM 
the  practice.  If  the  constructioo  pot  npoa 
Section  3,  Act  X.  of  1836,  be  warrsatel 
would  not  this  Section  have  concladed  vitk 
some  such  prohibitive  Clause  as  the  foibv* 
ing :  "  And  greater  damages  shall  m  no  case 
"be  assessed  either  against  the  r^^ot  or 
"such  third  party."  Or,  "and  the  actnl 
"  injury  sustained  shall  in  all  cases  be  betf 
"to  be  the  raeasore  of  the  damages  to  be 
"  assessed." 

The  principle  of  the  theory  of  liqaidfttal 
damages  is  that  the  parties  have  chosen 
themselves  to  assess  the  damage  at  what  ']$ 
fair  and  reasonable  ;  and  nothing  in  the  iiv 
seems  to  prohibit  their  judging  for  them- 
selves in  this  respect.  If  the  law  be  inteni- 
ed  to  protect  the  ryot  at  all;  it  is  protectiaa 
from  what  is  understood  literally  by  a  pe- 
nalty that  it  affords.  The  tendency  of  tl* 
practice  of  the  Courts  in  England,  and  I 
think  also  in  this  country,  is  in  these  late  reals 
to  give  effect  as  far  as  possible  to  bond  f^ 
contracts  entered  into  between  parties  ;2sd 
the  construction  of  such  contracts  by  nilB 
of  law  which  the  parties  could  not  ,ha^  hrf 
before  them  at  the  time  of  contracting  ii 
daily  finding  less  f^vor.  ' 
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The  points  then  which  I  wish  to  submit 
For  the  opinion  of  the  High  Court  may  briefly 
be  stated  as  follows  : — 

**  Are  parties  making  contracts  for  the 
"  cultivation  and  delivery  of  indigo  prohibited 
"  by  existing  law  from  assessing  by  consent 
^*  beforehand  the  amount  of  damages  to  be 
"  paid  on  a  breach  of  their  agreement,  and 
^*  must  they  leave  these  damages  to  be  assessed 
"  by  the  Court,  with  reference  to  the  actual 
'•  injury  sustained,  and,  secondly,  if  they  are 
"  not  so  prohibited,  is  the  sum  fixed  in  the 
"  contract  in  the  present  case  to  be  regarded 
''  as  a  penalty  or  as  liquidated  damages  ?" 

further  remarks  by  Small  Cause  Court 
fudge, — I  was  unaware,  when  drawing  up 
the  case  already  submitted,  that  the  question 
bad  been  very  fully  treated  by  the  late  Sud- 
Ser  Court  on  a  reference  by  the  Judge  of 
the  Small  Cause  Court  at  Kooshtea  in  the 
mse  of  Messrs.  R.  Watson  and  Co.  vs. 
finundo  Sirdar,  decided  on  the  ^th  October 
1861.  In  this  decision  the  following  pas- 
IB^  occursr: — 

"  The  eflFect  of  the  rescission  of  Clause  3, 

*  Section  5,  Regulation  VI.  of  1823,  as  re- 
f'gards  cases  like  the  present,  in  which  the 
P'lyot  of  his  own  accord  dishonestly  com- 
f'mits  a  breach  of  contraft  by  failing  to 
(*BOw,  was  nothing.  Under  that  law  it  was 
["declared  that  they  should  be  dealt  with 
^on  the  principle  of  the  general  Regula- 
'•tions.  The  rescission  of  this  declaration 
f'did    not  affect  the  action  of  the  Courts 

*  which  were  at  liberty  to  aft  and  did  aft, 
y  as  they  had,  according  to  the  terms  of  the 
^Preamble  of  Regulation  VI.  of  1823,  all 
^  along  afted,  »/s.,  they  awarded  in  cases  of 
"breach  of  contraft  for  the  cultivation  of 
''faidigo,  such  limited  penalty  as  might  in 
^  each  instance  appear  to  be  a  fair  compen- 
'^sation  to  the  person  making  the  advance 
^  for  the  non-employment  of  his  capital. 

*•  The  law  as  to  contrafts  of  the  nature  of 
"that  before  the  Court  has  not  since  1836 
'*  been  altered.  From  the  above  analysis  it 
^  would  seem  that  in  all  cases  of  whatever 
^  nature  in  which  a  sum  is  entered  in  the 
'•  engagement^  and  there  is  nothing  to  show 
••  in  words  unmistakably  that  the  parties 
^  intended  that  the  sum  mentioned  should 
'^  Stand    as    a  fixed   measure    of  damages 

*  beyond  which  the  Court  should  not  go,  it 
^is  at  the  present  time  the  duty  of  the 
**  Court  to  consider  that  sum  merely  in  the 
ff  light  0i  a  penalty,  and  to  proceed  to 
f*  enquire  iitto  the  actual  injury  sustained  by 
S'^tbe  party  suing,  and  tcf  decree  accord- 
^  ingly." 

Vol.  V. 


The  passage  would  seem  to  confirm  the 
view  I  have  taken  that  a  case  like  the  pre- 
sent does  not  fall  within  the  purview  of  the 
Statute  Law  affecting  Indigo  Contrafts. 
Again,  ^wer  down,  speaking  of  the  case  of 
Mackintosh  vs.  Bechoo  Bewa,  quoted  by  me, 
and  another  decision,  Duff  vs,  Beharee  Singh 
(S.  D.  A.  Rep.,  1853,  p.  721),  it  is  remarked 
that  ''  both  these  cases  were  decided  as 
"  falling  within  the  terms  of  Aft  X.  of  1836  ; 
"  the  present  suit  clearly  does  not  so.  It  is 
"  simply  an  aftion  for  damages  against  the 
"ryot  who  of  his  own  free-will  commits  a 
"  breach  of  contraft." 

In  the  case  of  Messrs.  R.  Watson  and  Co. 

vs.  Anundo  Sirdar,  decided  on   5th    Octo- 

„,     „  ^  ber  1861,  from 

In  all  cases  whatever  nature  a\.-^     rv«.»*:-r»«     ^c 

in  which  a  sum  is  entered  in  the  *»«     portion     of 

engagrement,  and  there  is  nothing  the  first  passage 

to  show  in  words  unmistakably  (quoted      above 

that  the  parties  intended  that  the  «_j   -^»^^o*^rl   :•! 

sum  mentioned  should  sUnd  as  ^""  repeaieO  m 

a  fixed  measure  of  damages."  the     margin),    it 

would  appear 
that  the  Sudder  Court  regarded  the  sum  as  a 
penalty,  looking  to  the  particular  wording  of 
the  contraft  in  that  case ;  and  they  were  of 
opinion  that,  where  there  was  something  to 
show  in  words  unmistakably  that  the  parties 
meant  to  fix  the  measure  of  damages,  there 
was  nothing  to  prevent  them  from  doing  so ; 
in  other  language,  that  the  question  might 
be  governed  by  the  ordinary  rule  of  interpre- 
tation as  to  whether  a  sum  was  to  be  regarded 
as  a  penalty  or  as  liquidated  damages. 

Judgment  of  the  High  Court, — The  ques- 
tions in  this  case  are  governed  by  decisions 
in  the  late  Sudder  Court  and  in  this  Court. 
In  the  case  of  Smith  vs,  Gopal  Sheikh 
(Rulings  on  References  from  Small  Cause 
Courts,  reported  by  Sutherland,  page  148), 
it  was  held  that  the  stamp  in  a  case  like 
the  present  depends  upon  the  amount  of 
consideration^for  the  undertaking;  and  in 
the  case  of  Watson  &  Co.  vs.  Anundo 
Sirdar  (same  reports,  page  i)  to  which  our 
attention  has  been  called  by  the  subsequent 
letter  of  the  Small  Cause  Court  Judge  that, 
unless  it  is  clear  that  the  intention  of  the 
parties  to  an  agreement  like  the  present  was  to 
treat  the  sum  mentioned  as  liquidated  damages 
behind  which  the  Court  should  not  look, 
the  Court  cannot  award  damages  beyond 
the  amount  of  injury  sustained. 

In  the  present  case,  we  are  of  opinion^ 
upon  the  authority  of  those  cases,  (i)  that 
the  stamp  was  sufficient,  and  (a)  that  the 
damages  are  not  liquidated,  an^  that  the 
plaintiff  is  not  entitled  to  recover  more  than 
the  damages  actually  sustained. 
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The  9th  March  1866. 
Present : 


^  ''  record  shall  be  signed  by  the  Distria 
"  Registrar  or  Deputy  Registrar,  and  by  ik 
"  parties  to  the  bond  or  other  wriitea  obi- 
**  gatlon  as  aforesaid." 


The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  L.  S.  Jackson, 
Judge. 

Rarish'ation-~A£:reemetit  under  Section  51,  Act 
XVI.  of  Z864,  how  to  be  recorded— Evidence 
(Proof  of  Registrar's  sig^nature  not  necessary). 

Reference  to  the  High  Court  hy  Mr,  C.  D, 
Fieldy  Officiating  Judge  of  the  Principal 
Small  Cause  Court  of  Jessore. 

Hobeebo  Sobair 

versus 

Meer  Hossein  Ali. 

Section  51,  A<Sl  XVI.  of  1S64,  does  not  require  a  Regis- 
trar to  record  the  agreement  there  spoken  of  entirely 
with  his  own  hand.  The  signature  oi  the  Registrar  is 
sufficient. 

Before  enforcing  a  duly-registered  bond  without  a 
suit,  proof  of  the  signature  or  handwriting  of  the  Regis- 
trar is  not  necessary.  The  bond,  with  the  further 
4green\eot  endorsed  thereon,  when  registered,  becomes 
a  record,  and  is  of  itself  primd  facie  proof  of  registra. 
UaB>  and  this  with  reference  to  the  further  agreement, 
as  well  as  to  the  instrument  itself. 

Case, — This  is  an  application,  under  Sec- 
tion 52  of  AA  XVI.  of  1864,  for  enforcing 
without  a  suit  a  bond  specially  registered 
under  the  provisions  of  Section  51  of  the 
same  Ad. 


Section  51  is  as  follows :  '*  Whenever 
the  parties  to  a  bond  or  other  written  obli- 
gation for  the  payment  of  money  shall, 
at  the  time  of  registering  the  same  under 
the  provisions  of  this  Ad,  apply  to  the 
District  Registrar  or  Deputy  Registrar 
to  record  their  agreement  that,  in  the  event 
of  the  bond  or  other  written  obligation 
as  aforesaid  not  being  satisfied  within  the 
time  stipulated,  the  amount  may  be  recover- 
ed as  hereafter  provided  without  a  suit,  /'/ 
shall  he  the  duty  of  the  District  Registrar 
or  Deputy  Registrar,  after  making  such 
enauiries  as  he  may  think  proper,  to  record 
such  agreement  at  the  foot  of  the  endorse- 
ment required  by  Section  36,   and   such 
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In  the  present  case.Uhe  special  agreemea 
has  been  written  in  Bengalee  by  a  mohur* 
rir,  and  not  by  the  District  or  Deputy  Regis- 
trar, and  the ,  question  is  whether  or  not 
this  is  a  compliance  with  the  requirement* 
of  the  law  quoted  above. 

The  parties  are  to  "  apply  to  the  Distrid 
or  Deputy  Registrar  to  record  their  agru- 
ment,'*  and  it  shall  be  his  duty  "  to  record 
such  agreement^*  Can  the  District  Of 
Deputy  Registrar  be  said  "  to  record  the 
agreement,"  when  it  is  written  down  by  die 
hand  of  another  ?  1  think  not.  The  meaniiif 
of  the  verb  "  record,"  according  to  Mr.  Web- 
ster, is  *'  to  register :  to  enrol  :  to  write  or 
enter  in  a  book  or  on  parchment  for  the 
purpose  of  preserving  authenuc  or  corred 
evidence  of  a  thing."  None  of  these  meanings 
con  template  doing  the  ad  signified  by  tbc 
agency  of  a  third  party.  The  verb  has  no 
causative  force  whatever,  and,  if  the  meaning 
of  the  Legislature  were  that  any  o:her  than 
the  District  or  Deputy  Registrar  shouki 
write  down  the  agreement,  the  use  of  the 
words  "  cause  to  be  recorded"  would  haw 
'  been  easy  and  obvious. 

Apart  from  any  argument  drawn  from  iht 
plain  signification  ot  the  words  themselves, 
ihere  is  the  following  further  and  very  im- 
portant consideration.  One  of  the  chiefttt 
aims  and  objects  of  legislative  progress  of 
late  years  in  this  country  has  been  to  take 
out  of  the  hands  of  native  and  irresponsible 

i  subordinates  the  discharge  of  important 
duties,  which  should  properly  devolve  on 
their  responsible  superiors.  The  duties  oi 
a  Registrar  in  the  matter  in  question  are 
of  a  semi-judicial  nature ;  and,  while  ibe 
Civil  and  Criminal  Codes  have  so  carefullf 
provided  for  the  recording  of  evidence  br 

;  Judicial  Officers  themselves  instead  of  bj 
wohurrirs  sitting  in  obscure  corners  of  the 
Court  and  out  ot  the  hearing  of  the  Judge,  I 
cannot  think  that  it  could  possibly  be  the 
intention  of  the  Legislature  to  altow  the 
special  agreement  by  which  the  debtor  pi^ 
himself  so  entirely  into  the  hands  of  bis 
creditor,  to  be  written  down  by  a  mohnnir, 
and  then  signed  by  the  Registrar,  and  Ac 
parties  without  any  provision  for  its  being 
read  over  and  explained  to  the  obligbr.  I» 
my  opinion,  the;,  very  object  of  the  law  il 
that  the  fact  of  the  agreement  being  recordof 
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in  the  handwriting  of  the  Registrar  should 
be  a  protection  agiinst  fraud,  as  a  guar.miee 
that  the  debtor  had  clearly  understood  lo 
what  he  had  bound  himself. 

It  has  been  contended  that,  as  the  last 
Clause  of  the  Sect  on  jequires  the  record  to 
be  signed  by  the  Registrar,  this  goes  to 
show  that  it  is  unntcessary  for  him  to  write 
down  the  special  agreement.  By  a  similar 
mode  of  argument,  it  could  be  proved 
that  the  Memoranda  of  evidence  requir- 
ted  by  Seciittn  172  of  Aft  VIII.  of  1859  and 
Section  195  of  Aft  XXV.  of  1861  need  not 
be  written  by  the  Judicial  Officer,  if  he 
Sign  ihem  subsequently — an  interpretation 
which  would  be  directly  contrary  to  the 
letter  of  ihe  law.  It  the  word  '*  record'' 
means  ''wriie  with  his  own  hand,''  this 
meaning  cannot  be  altered  by  the  fact  of 
the  Registrar  having  to  sign  the  record. 

I  am  of  opinion  that  the  bond  has  not  been 

*Tegistered   according  to  the  provisions  and 

jiequirements  of  the  law ;  and  that  in  conse- 

quence  it  is  not  competent  to  this  Court  to 

■  comply  with   the  application   for  enforcing 
•  ii  without  a  suit. 

I  beg  also  to  refer  the  following  point  : 

■  2"  Before  enforcing  any  duly  registered  bond 
-without  a  suit,  is  it  necessary  to  prove  the 
signature  or  handwriting  of  the  District  or 
Deputy  Registrar.?"  Section  56  of  Aft  II. 

■of  185  5  does  not  apply,  as  there  is  no  provision 
•!n  the  Registration  Aft  falling  within  the 
tneaning  ot  its  first  Clause.  It  has  been 
doubted  in  England  (see  Taylor  on  Evidence, 
•pp.  22,  23)  whether  the  Royal  sign  manual 
or  the  signatures  of  the  Lords  of  the  Trea- 
sury would  be  judicially  noticed  without 
proof.  The  Law  of  Evidence  on  the  point 
in  this  country  is  not  so  well  settled  as  at 
home,  and  it  may  be  a  question  whether  the 
i  tare  production  of  the  registered  bond  with- 
out any  proof  of  the  signature  of  the 
•Registrar  or  parties  is  sufficient  for  the 
Court  to  take  action  upon. 

Judgment  of  the  High  Court. — We  do 
not  agree  with  the  Judge  in  thinking  that 
KQi  XVI.  of  1864,  Section  51,  in  provid- 
ing that  the  Registrar  should  record  the 
^  agreement  there  spoken  of,  requires  him 
to  write  such  record  entirely  with  his  own 
band.  A  Court  of  Justice  records  evidence, 
,  and  a  Judge  records  his  judgment,  when 
^  it  causes  that  evidence  to  be  taken  down, 
I  or  wbtn /he  Judge  signs  and  delivers  in 
^  his  judgment,  though  neither  evidence  nor 
% jodgmeiu  is  wholij  in  the  handwriting  of 


the  Judge  ;  and,  when  the  Court  is  composed 
of  more  than  one  Judge,  the  evidence  aAd 
the  judgment  recorded  clearly  could  not  ht 
in  the  handwriting  of  all  the  Judges. 

For  a  similar  use  of  the  word  " record** 
the  Judge  is  referred  to  ibe  concluding  part 
of  Section  172  of  the  Code  of  Civil  Proce- 
dure where,  speaking  ot  cases  where  the 
Judge  cannot  take  down  a  memorandum  with 
his  own  hand,  he  is  directed  to  **  record  " 
the  reason  of  his  inability  to  do  so,  and 
to  cause  the  Memorandum  to  be  made  in 
writing  from  his  dictation. 

We  may  add,  in  reference  to  the  Judge's 
observations  as  to  the  expediency  of  requir-' 
ing  such  agreements  to  be  recorded  in  the 
handwriting  of  the  Registrar,  that  this  will 
often,  and  indeed  generally,  be  imprac«< 
ticable  where  the  agreement  is,  like  the 
contents  of  the  instrument  itself,  in  the 
vernacular  language,  and  the  Registrar  an 
Englishman.  The  agreement  ought  obvi- 
ously to  be  recorded  in  a  language  which 
the  parties  understand ;  and,  where  that  lan- 
guage is  Bengalee,  it  ^uld  not  be  conveni- 
ently so  recorded  by  an  Englishman. 

Upon  the  second  question  put  to  us,  we 
are  of  opinion  that  the  point  is  provided  for 
by  the  latter  part  of  Section  37  of  Aft  XVl. 
of  1864,  and  that  the  document  with  the 
endorsement  of  registration  and  the  agreement 
recorded  therein  becomes  a  record,  and  is 
of  itself  primd  facie  proof  of  the  registra- 
tion of  such  document  and  further  agree- 
ment, without  proof  of  the  signature  of  the 
Registrar  as  to  either  matter,  though,  of 
course,  it  will  be  competent  to  the  Court,  as 
provided  by  the  Adt,  if  it  shall  see  sufficient 
cause,  to  require  further  evidence. 


The  9th  March  1866. 

•         Present : 

The  Hon'ble  Sir  Barnes  Peacock,  Kt.,  Chirf 
Justice,  and  the  Hon'bie  L.  S.  Jackson, 
Judge. 

Estoppel— Statement  in  verified  plaint 

Reference  to  the  High  Court  by  Baboo 
Doorga  Persad  Ghose,  Officiating  Judge 
of  the  Small  Cause  Court  at  Kishna- 
ghur, 

Mr.  John  J.  Doyne 

versus 

Kboode^  Ram  If  undut. 
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Plaintiff  sued  before  on  a  kubooleut  of  1S64,  and  did 
not  admit  in  his  plaint  that'he  had  cancelled  a  former 
1(ubooleut  of  1862,  but  merely  alleged  that  the  defendant 
had  executed  the  kubooleut  of  1864,  which  recited  that 
the  kubooleut  of  1862  had  been  voluntarily  cancelled  by 
the  defendant.  The  defendant  denied  the  kubooleut  of 
1864,  and  the  plaintiff,  having*  failed  from  inability  to 
prove  \t,  is  not  estopped  now  from  suing  on  the  kuboo- 
leut of  1S62,  and  sa^mg  that  that  kubooleut  was  not  le- 
gally cancelled  by  him. 

Case, — The  plaintiff  in  this  case  had  sued 
the  defendant  to  recover  damages  sustained 
for  breach  of  contract  for  the  cultivation  of 
indigo  during  the  year  1864,  under  a  ku- 
booleut, dated  15th  January  1864,  alleged 
to  have  been  given  by  defendant  to  plaintiff. 
Defendant  denied  the  execution  of  the  ku- 
booleut, and  the  suit  was  dismissed  on  the 
i5th  of  March  1865,  for  want  of  proof  of 
the  genuineness  and  validity  of  the  docu- 
ment. This  kubooleut  contained  the  recital 
that  a  prior  kubooleut,  dated  1862,  for  cul- 
tivating indigo  till  the  year  1865,  was  vo- 
luntarily cancelled  by  defendant.  Plaintiff 
now  sues  in  the  present  case  again  to  recover 
damages  sustained  during  the  year  1864 
tinder  the  prior  kubooleut.  Defendant  urges 
the  two  following  ^leas,  viz,y  first,  the 
plaintiff  cannot  sue  under  the  agreement 
which  is  stated  to  have  been  discharged  in 
a  former  case.  Secondly y  the  agreement  was 
not  given,  and  no  advance  was  taken. 

Although,  admitting  the  genuineness  of  the 
kubooleut  filed  in  the  present  case,  it  must 
be  considered  not  to  have  been  legally  can> 
celled  by  the  consent  of  both  the  parties,  in- 
asmuch as  the  defendant  denied  the  execu- 
tion of  the  subsequent  kubooleut,  and  the 
Court  did  not  hold  it  to  be  a  good  one  ;  still, 
as  plaintiff  laid  his  former  suit  upon  the 
subsequent  kubooleut,  and  admitted  the  an- 
nulment of  the  prior  kuboolent  in  a  verified 
plaint,  I  hold  he  is  bound  by  his  admission 
and  estopped  by  his  declaration  made  upon 
oath  from  suing  upon  the  former  kubooleut. 

The  opinion  of  the  High  Coiirt  is  request- 
ed upon  this  point,  viz.,  whether  plaintiff  is 
estopped  by  the  statement  made  by  him  in 
his  verified  plaint  in  the  former  case  as  to 
abandoning  the  agreement  on  which  this 
is  laid. 

Judgnunt  of  the  High  Court, — ^We  are 
of  opinion  that  the  plaintiff  Is  not  estopped 
from  setting  up  the  kubooleut  filed  in  the 
present  case.  The  kubooleut,  upon  which 
the  plaintiff  relied  in  the  former  suit  in 
which  he  failed,  recited  that  the  kubooleut 
now  sued  upon  had  been  cancelled  by  the 
defendant.  It  did  not  state  that  it  had  been 
cancelled  by  the  plaintiff.  If  the  plaintiff 
had  recoyej:6d  upon  the  kubooleut  in  the 


former  suit,  he  could  not  have  sued  upM 
the  present  one,  for  by  recovering  opoa  It 
he  would  have  recovered  damages,    uinicr 
another  agreement,  for  the  same  omisstoo  10 
sow  indigo.      By  suing  on  the  kubooleut  of 
1864,  he  did  not  admit  that  he  had  cancelled 
the  former  kubooleut,  but  merely  that  tk 
defendant  had  executed  the   kubooleut  of 
1864,  by  which  it  was  recited  ^at  the  ku- 
booleut of  1862  had  been  voluntarily  caih 
celled  by  the  defendant.     The  defendant  de- 
nied the  kubooleut  of  1864,  and  the  plaimif, 
having   failed   from  inability  to  prove  it,  is 
not  estopped  from  saying  that  the  kubooleut 
of  1862  was  not  legally  cancelled  by  him. 


The  9th  March  1 866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Cib/ 
Justice,  and  the  Hon'ble  L.  S.  Jacksoa, 
Judge. 

Suit  on  contract  compounding:  an  Assault— 

Mahomedans. 

Reference  to  the  High  Court  hy  Mr.  C  D, 
Linton,  Judge  of  the  Small  Cause  Cwrt 
of  Meherpore, 

Mothooranath  Dey 

versus 

Gopal  Roy  and  others. 

A  contract  compounding^  an  assault  is  not  itlefa]«  aW 
may  be  sued  upon.  The  fact  of  two  of  the  defctidasli 
being  Mahomedans  does  not  affect  the  principk  ol  this 
decision. 

Case, — In  this  case  I  find,  as  a  fact,  that 
an  assault  had  been  committed  by  the  ist 
and  6th  defendants  both  inclusive ;  thai  the 
plaintiff    complained  against    them    in  the 
Fouzdary   Court    at  Meherpore ;   that  they 
agreed  to  pay  plaintiff  60  rupees  ;  that  tbef 
paid  50  rupees  in  cash,  and  that  6th  defend* 
ant  granted  a  bond  for  10  rupees,  which, 
together  with  50  rupees,  was  deposited  widi 
7th  defendaj^t  to  abide  the  event  of  plaintiff 
filing  a  razeenamah  in  that  suit,  which  «« 
accordingly  filed  ',  and  that  7th  defendaitf 
agreed  to  make  over  the  said  sum  and  ^ 
bond  to  plaintiff,  but  which  he,  in  collaii* 
with  the  other  defendants,  has  not  done.  I 
have,  therefore,  decreed  the  case  ^gatnst  «B 
defendants,  as  ihev  all  denied  the  allcgMO^^ 
contained  in  the  piaint,  subject  to  the  opitfs* 
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of  the  High  Court,  on  the  following  point, 
viz,y  whether  the  contract,  as   disclosed   In 
the  plaint,  is  a  contract  affecting^  the  •curse 
,of  justice,  and,  as  such,  is  invalid  or  not  ? 

The  defendants'  pleaders  contend  that  the 
contract  is  illegal  and  void,  as  being  contrary 
to  the  public  policy  of  the  law,  and,  in  sup- 
port of  their  contention,  they  quote  Mac- 
pher:»on  on  Contracts,  pp.  29-31.  But  the 
principles  therein  laid  down,  and  the  cases 
therein  quoted,  do  not,  in  my  opinion,  bear 
upon  the  present  case,  inasmuch  as  an 
assault  is  a  misdemeanor  "peculiarly  of  a 
private  nature,  and  occasioning  a  private 
injury,  for  which  a  reasonable  satisfaction,  in 
consideration  of  proceedings  being  stayed, 
is  not  illegal  {see  Johnson  versus  Ogilvy, 
3  P.  Wms.  279.  per  Le  Blanc,  J. ;  Edge- 
combe versus  Rodd,  5  East  303 ;  and 
Elworthy  versus  Bird,  2  S.  and  S.  372); 
and  it  has  been  further  held  that  compound- 
ing a  private  misdemeanor  (such  as  an 
•assault)  is  a  good  consideration  for  a  note 
{see  Drage  versus  Ibberson,  2  Esp.  643  ; 
Coppock  versus  Bower,  4  M.  and  W.  361). 
Further,  a  complaint  of  this  nature  may  be 
withdrawn  under  the  provisions  of  Section 
271  of  the  Code  of  Criminal  Procedure,  if 
the  complainant  shall  satisfy  the  Magistrate 
'that  there  are  sufficient  grounds  for  permit- 
ting him  to  do  so. 

I  am  not  aware  that  this  point  has  been 
decided  by  any  of  the  Indian  Courts,  nor 
can  I  find  any  Indian  precedent  in  point. 
But  Macpherson,  both  in  his  work  on  Con- 
tracts,  and    the    Civil    Procedure,    p.    37, 
says:      "If     the     act    of     the     defendant 
, "  amounted  to  theft  or  any  other  heinous 
"offence  properly  punishable   by   the   Cri- 
**minal  Law,  public  justice  must  in  the  first 
"  instance   be  vindicated,  and  the  right  of 
■•'* civil  action   is  suspended   until  the  party 
"injured  has  performed  his  duty  to  society 
"by  an  endeavour  to  bring  the  offender  to 
"justice;  and  the  Court  not  only  will  not 
**  enforce,  but    will   regard    as   highly  cul- 
.*'  pable,  an  agreement  to  compromise  a  pro- 
secution,    when    the    thief    promises     to 
restore  the  value  of  the  thing  taken,  and 
the  person  who  has  been  robbed  undertakes 
"  not  to  prosecute  the  thief ;"  and  he  quotes 
.S.  D.  Agra,  1852,  p.   113,   Con.   318,  7ih 
.July  1820,  and  Section  7,  Regulation  XIL 
of  1818;  but  this  latter  Regulation  has  been 
.nvhoily  /epeaied    by    Act    XVII.  of    1862. 
•However,  all  the  books  are  agreed  that  con- 
ttracts*  olytructing   or    interfering    with    the 
r4ui ministration  of  public  justice  are  null  and 
'  fvoid,  as  being  contrary  to  the  public  policy 
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of  the  law,  such  as  agreements  in  consider- 
ation of  suppressing  evidence,  or  stifling  or 
compounding  a  criminal  prosecution  or  pro- 
ceedings for  a  felony  or  misdemeanour  of  a 
public  nature,  as  perjury,  &c  But  the 
contract,  as  disclosed  in  the  plaint,  is,  in 
my  opinion,  not  a  contract  of  this  nature, 
and,  as  such,  is  not  null  and  void.  However, 
if  the  High  Court  should  be  of  opinion  that 
the  contract  is  null  and  void,  the  verdict 
entered  for  the  plaintiff  will  be  set  aside, 
and  a  verdict  entered  for  the  defendants. 

It  may  be  as  well  to  observe  that  two  of 
the  defendants  are  Mahomedans,  and  the 
objection  as  to  the  illegality  of  the  contract, 
the  subject  of  this  action,  does  not  come 
very  well  from  their  mouths,  as  by  their  own 
law  composition  for  homicide  is  allowed,  and 
the  agreement  for  it  becomes  a  binding 
contract  (see  Hedhya,  Vol.  IV.,  -p.  99, 
Nundo  Singh  versus  Meer  Jaffer  Shall,  loth 
April  1794).  However,  the  rule  is  that  the 
Court  will  not  act  in  furtherance  of  an  ille- 
gal purpose;  and  the  objection  is  allowed, 
not  because  the  real  justice  of  the  case  as 
between  that  plaintiff  and  that  defendant 
requires  it,  but  because  it  would  be  an  en- 
couragement to  immoral  and  illegal  trans- 
actions, and  injurious  to  the  general  interests 
of  society  if  the  Courts  lent  their  aid  in 
any  way  to  a  man  who  founds  his  cause  of 
action  upon  an  immoral  or  illegal  act. 

Judgment  of  the  High  Court.^Wt  are 
of  opinion  that  the  contract  was  not  illegal. 
The  case  ii^the  Fouzdary  Court,  which  was 
compromised,  was  one  in  which  the  plaintiff 
might  have  sued  in  a  Civil  Court  for 
damages.  The  Judge  of  the  Small  Cause 
Court  has  stated  his  reasons  so  fully  that 
we  do  not  consider  it  necessary  to  do  more 
than  to  Slate  that  we  concur  with  him  in 
those  reasons.  We  may,  however,  add  that 
the  fact  of  two  of  the  defendants  being 
Mahomedans,  does  not  affect  the  prin- 
ciple  of  our  decision,  and  that  it  would  not 
have  made  any  difference  if  qone  of  them 
had  been  of  that  religion. 
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The  6ih  April  1866. 

Pres€nt  : 

The  Hon'ble  Sir  Barnes  Peacock,  A7..  Chief 
yustice^  and  the  Hon'ble  L.  S.  Jackson, 
Judge, 

Jurisdiction  (of  Small  Cause  Courts)— Use  of 
land — Damages — Rent. 

Reference  to  the  High  Court  by  Syittf 
Sukhawut  Hossein,  fudge  of  the  Small 
Cause  Court  of  Dim  pare. 

Reverend  Mr.  Brice 

versus 

Mr.  Toogood,  Commander  of  llie  Steamer 

"  Pioneer r 

Suit  for  rent  or  rather  hire  of  land  which  defendant 
used  and  caused  to  he  used  for  passing"  and  re-passing^ 
to  and  from  his  steamer.  Hkld  that,  if  there  was  no 
express  hiring",  the  defendant  ought  to  be  sued  for  dam- 
ages for  trespassing^  upon  the  plaintiff's  land  ;  that,  if 
he  agreed  to  pay  for  the  use  of  a  way  across  the  land,  it 
would  not  be  rent;  and  that  in  either  case  the  Small 
Cause  Court  was  competent  to  entertain  the  suit. 

Case, — With  reference  to  Section  22, 
Act  XI.  of  1865,  I  have  the  honor  10  solicit 
the  Court's  opinion  0^  the  following  point  of 
law  arising  in  the  case  of  the  Reverend 
Mr.  Brice,  plaintiff,  versus  Mr.  Toogood, 
Commander  of  the  Bengal  River  Steam 
Company's  Steamer  ^'Pioneer"  defendant, 
now  pending  before  me  : — 

Whether  the  plaintiff's  suit  for  rent  of 
land  said  to  have  been  wrongfully  occupied 
or  used  by  the  defendant  is  cognizable  by 
the  Small  Cause  Court,  or  by  the  Revenue 
Court? 

The  plaintiff  claims  rent  for  his  land  which, 
as  alleged,  defendant  had  wrongfully  occu- 
pied or  used,  having  moved  his  s;eamer 
near  to  it  for  8  days  and  opened  a  way 
through  it  for  people  from  and  to  the 
steamer. 

Section  6.  Act  II.  of  1865,  refers  to  arrears 
of  rent ;  but  by  its  exceptional  Clause  4, 
the  Small  Cause  Court  is  prohibited  from 
taking  cognizance  of  suits  now  amenable  to 
the  Revenue  Court.  Act  X.  of  iS5y  refers 
to  all  suits  between  landlord  and  ryois,  and 
Section  4  of. that  Act  lays  down  that  suits 
for  arrears  of  rent  due  on  account  of  land, 
kherajee  or  lakheraj,  are  cognizable  by  the 
Revenue  Court  According  to  the  ordinary 
usage  and  understanding  of  the  people  here, 
there  is  a  difference  between  rem  of  lanil 
held  by  ryots  on  lixed  annual  rent  for  raising 
crops  or  building  permanent  dwelling  houses, 
and  that  of  land  held  or  used  wrongfully  on 
fixed  monthly  or  daily  rent  for  purposes  of 
fixing  tents,  selling  goods  in  a  fair,  drying 


goods  cast  on  the  bank  from  wrecks,  repiir- 
ing  boats,  and  the  like. 

The  pleaders  for  the  plaintiff  urge  thaltJie 
present  case  is  cognizable  by  the  Small  Cause 
Court,  and  that  therejs  no  suHicient  remcJ^y 
against  travellers,  petiy  dealers,  and  oih« 
|)ersons  slopping  in  the  town  f'>r  short  peiiods 
It  the  rem  law  is  made  applicable  to  suits 
against  them. 

To  clear  up  the  doubt,  I  have  referred  ib« 
question  to  the  Court  before  entering  into 
the  merits  of  the  case. 

Judgment  of  the  High  Court. — ^The 
pLiiniiiT  sues  for  rent,  or  rather  hire.  But, 
according  to  the  case  stated,  there  does  not 
appear  to  have  been  any  rent  due  nor  an? 
amount  for  hire.  What  the  defendant  did 
was  to  use  the  land  and  to  cause  it  to  be 
used  for  passing  and  repassing  to  and  froa 
the  steamer  If  there  was  no  express  hir* 
ing,  the  defendant  ought  to  be  sued  for 
damages  for  trespassing  upon  the  plaimifs 
land.  Jf  he  agreed  to  pay  for  the  use  ot  1 
way  across  the  land,  it  would  not  be  leaL 
In  either  case  the  Sma-ll  Cause  Court  is  coo* 
petent  to  entertain  the  suit. 


The  6th  April  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7..  Chuf\ 
Justice,  an^  the  Hon'ble  L.   S.  Jackson, 
Judge, 

Suit  against  defaulting  witness  in  Ctril  Snit— 
Onus  probandi— Damages. 

Reference  to  the  High  Court  by  Boio9 
Doorga  Persaud  Ghose^  Judge  of  tk\ 
Small  Cause  Court  of  Santiport. 

Dwarkanauth  Kooree  and  others 

versus 

Anundo  Chunder  Sannel. 

Before  a  plaintiff  is  entitled  to  recover  any 
from  a  defaulting  witness  in  a  former  &uit>  the  9»us 
on  the  plaintiff  to  prove  that  he  is  endamaged  bythenin»>| 
sion  ot  the  defendant  to  appear.     The  mere  iaihrte  ol 
ihe  defendant  to  appear  as  a  witness  is  not  per  st  a 
sufficient  proof  of  his  liability  to  damages. 

Ccuie. — ^Thk  plaintiffs  sued  the  defendant 
to  recover  from  him  Rupees  168-10  as  da- 
mages su>tained  by  them  on  account  of  tte 
non-appearance  of  the  defendant,  to  give  to 
evidence  as  a  witness  in  a  for^per* 
instituted  against  them,  though  the 
process  had  been  ijbrved  on  him. 
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The  defendant,  pleading  non-liability,  j 
stated  that  he  knew  nothing  of  the  subject , 
matter  of  the  case  in  which  the  plaintiffs  , 
cited  him  as  witness. 

Pfiiniiffs  called  no  witness  to  prove  that 
their  plea  in  the  former  case,  in  which  ihey 
were  defendants,  and  which  was  decreed 
against  them,  was  a  true  one,  and  that  they 
lost  the  case  in  consequence  of  the  defend- 
ant's failure  to  appear  as  their  witness, 
their  pleader  contending  that  the  plaintiffs 
were  not  required  to  begin  the  case,  but  that, 
as  the  defendant  did  not  attend  to  the  sum- 
mons to  give  his  evidence,  it  rested  with  him 
to  prove  that  the  plaintiffs  were  put  to  no 
loss  by  his  non-appearance. 

1  hold  that,  in  a  case  of  this  nature,  the 
onus  of  proof  lies  with  the  plaintiffs. 
Though  the  unrepealed  Section  26  of  Act 
XIX.  of  1853  authorizes  the  plaintiffs  to 
proceed  against  the  defendant,  their  default- 
ing witness  in  the  former  case,  by  a  civil 
suit  for  damages,  and  under  the  practice  of 
ihe  English  Court  the  defendant  is  liable  to 
damages  in  an  action  in  the  case  [vide 
Starkie  on  Law  of  Evidence,  4th  Edition, 
page  103).  yet  1  am  of  opinion  that,  before 
the  plaintiffs  are  entitled  (o  receive  any  da- 
mages from  the  defendant,  it  is  nece.^sary  for 
them  to  prove  that  they  are  endamaged  by 
the  omission  of  the  defendant  to  appear,  and 
that  the  mere  fact  of  the  detendani's  non- 
attendance  as  a  witness  cannot  of  itself  be  a 
good  ground  for  the  plaintiffs  to  come  against 
the  defendant,  and  to  recover  damages  from 
hioi. 

As  the  plaintiffs'  pleader  applies  for  lay- 
ing the  case  before  the  High  Court  for  their 
opinion  on  the  point  of  shifting  the  burden 
of  proof  in  this  case  from  the  plaintiffs  to 
the  defendant,  I  beg  to  request  the  opinion 
of  the  Court  as  to  whether  the  onus  of  proof 
lies  with  the  plaintiffs  or  with  the  defendant ; 
and  whether  the  defendants  failure  to  appear 
as  a  witness  was  itself  a  sufficient  proof  of 
his  liability  to  damages. 

Judgment  of  the  High  Court, —  We  concur 
with  the  Judge  of  the  Small  Cause  Co\irt  in 
the  view  which  he  has  expressed. 


The  17th  April  1866. 

Present : 

The  Hon'ble  Sir  Barnes  Peacock,  A7.,  Chief 
Justice^  and  the  Hon'ble  F.  B.  Kemp, 
\V.  S.  Seton-Karr,  L  S.  Jackson,  and 
J.  •B.  Phear,  Judges. 

High  Court  (Powers  of)— Questions  arising  out 
of  execution  oidecree. 

JR<ference  to  the  High  Court  by  Mr,  C.  D, 

Fitld.  Officiating  Juige  of  thi  Principal 

^Cawri    m/   Small     Count    of    fitiori. 


Anund  Chunder  Mozoomdar, 

versus 

Goburdhun  Khan  alias  Ejatoollah. 

Only  questions  which  arise  in  the  trial  of  a  suit  and 
not  such  as  arise  on  applications  for  execution  of  decree, 
can  be  referred,  under  Section  22,  A<51  XI.  of  1S65,  for 
the  opinion  of  the  High  Court. 

Case. — In  this  case  the  plaintiflF  obtained 
a  decree  for  rupees  329-2  on  31st  August 
1 86 1.  At  the  time  of  trial  the  defendants 
were  resident  outside  the  local  jurisdiction 
of  this  Court,  but  neither  the  parties  nor  the 
Judge  seem  to  have  been  aware  of  the  fact. 
As  far  as  appears  from  the  record,  no  objec- 
tion was  raised  on  this  score  nor  is  any  alle- 
gation now  made,  that  any  such  objection 
had  been  raised,  or  that  defendants  were  for 
any  other  reason  subject  to  the  jurisdiction 
of  the  Court.  Execution  was  subsequently 
taken  out,  and  withdrawn  at  the  instance  of 
the  decree-holder,  who  filed  a  receipt  for  a 
portion  of  the  debt  due  under  the  decree. 
In  June  1865  execution-proceedings  were 
again  commenced,  and  the  property  of  the 
judgment-debtors  w^  attached.  It  was 
then  discovered  that  they  were  resident 
outside  the  jurisdiction.  They  appeared  and 
objected  on  th's  ground,  and  the  Court  di- 
rected the  moveable  property  attached  be- 
yond the  boundary  to  be  released,  as  a  Small 
Cause  Court  decree  cannot  under  the  present 
law  be  executed,  either  by  the  Court  passing 
such  decree  or  by  any  other  Court,  against 
moveable  property  not  within  the  jurisdic- 
tion of  the  Court  which  tried  the  case* 
The  decree-holder  then  applied  for  a  certi- 
ficate under  Section  20,  Act  XL  of  1865, 
with  a  view  to  proceed  against  the  immove- 
able property  of  the  judgment-debtors. 
They,  however,  object  that  the  decree  was 
passed  without  jurisdiction ;  that  the  whole 
of  the  proceedings  are,  therefore,  null  and 
void  ;  and  jjiat  this  Court  has  no  authority  to 
grant  a  certificate,  or  any  other  Court  to 
act  on  it  if  granted.  The  question  thus 
raised,  which  is  an  important  one,  may  be 
put  as  follows:  "Can  a  defendant  by  con- 
sent, or  by  silently  acquiescing  in  the  juris- 
diction of  a  Small  Cause  Court,  confer  on 
such  Court,  as  against  himself,  a  jurisdiction 
which  otherwise  would  have  been  barred  by 
reason  of  his  not  residing  within  the  local 
limits  to  which  the  authority  of  the  Court 
extends  ?" 

This  question  is  only  part  of  the  general 
question.  "  Can  a  Small  Cause  Court  obtain 
by  consent  of  parties  a  jurisdiction  which 
is  not  conferred  by  law  .?*'  The* answer  to  the 
general  question  would  be  in  the  negative. 
No  consent  of  parties  could  give  such  a 
Court  jurisdiction  over  immoveable  property, 
lor  ai  to  a  mm  bAirond  that  to  whic^  \iM 
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authority  was  limited  by  law.  But  there  is 
a  diCFerence  between  these  portions  of  the 
general  question  and  the  point  that  arises  in 
this  case.  The  High  Court  could  not  con- 
fer jurisdiction  under  either  of  the  above 
circumstances ;  but  under  Section  6,  Aft 
VIII.  of  1859,  and  Section  4,  Aft  XXIII. 
of  1861,  the  High  Court  is  competent  to 
confer  jurisdiction  on  a  Court,  which  other- 
wise could  have  had  none,  with  respect  to 
persons  not  residing  wiihin  its  local  limits. 
Quart, — Could  a  defendant  by  consent 
waive  the  necessity  for  the  sanction  of  the 
High  Court  ? 

The  cases  quoted  in  the   margin  are  in 

support  of    the   posi- 

Gobindmonee     Chow-  ^j        ^^^^  ^^^  proceed- 

drain,    Sudder  Decision  ,  e        r^  ..i_ 

for  1850,  p.  41 ;  Keshe-  mgS  of  a    Court   Wlth- 

nath  Nvapun  Chainind,  out      jurisdiction       are 

Sudderbecisionfor.851,         II        d     ^Qid.     But 

p.  250;  petition  No.  754 of      .  ..  , 

185 1,  Sudder  Decision  for      m  the  case   (No.       107 

1852,0. 719;  Gooroo  Pro-    of  1864,  Teekum  Lall 

saud  Roy,  p.  15,  special     tn  annfmant      7th 

number  of  Weekly  Re-     i:^^^»     appeiiam,      ym 

porter.  December   1864, 

•Weekly  Reporter, 
Volume  I,  page  279)  a  decree  made  without 
jurisdiction  was  allowed  to  stand,  the  de- 
fendant having  acquiesced  in  the  jurisdiction 
of  the  Court  of  first  instance.  This  is  a 
strong  case,  for  here  the  decree  had  been 
passed  without  a  jurisdiction  which  the 
High  Court  could  not  confer.  Is  this  case 
to  be  received  as  a  precedent,  or  was  the 
order  on  appeal  one  which  was  only  calcu- 
lated to  meet  the  equity  of  an  exceptional 
case  ? 

Under  the  County  Courts  Aft  at  home 
It  has  been  decided  that  a  total  want  of  juris-» 
diction  cannot  be  cured  by  assent  of  parties. 
Yet,  if  at  the  hearing  the  defendant  makes 
no  objection  to  the  jurisdiction  and  suffers 
the  Court  to  act  without  protest  down  to 
actual  payment  of  damages  and  costs,  it  will 
then  be  too  late  to  apply  for  a  prohibition 
(Broom's  Practice  of  the  County  Courts, 
'  page  90).  But  (page  91)  "it  had  been  said 
that  a  prohibition  will  be  issued  after  judg- 
ment only  where  the  matter  is  apparent ; 
that  is,  where  the  defect  of  jurisdiction 
appears  on  the  record,  and  not  where  it  is 
made  to  appear  aliunde !'  In  this  case  the 
defect  of  jurisdiction  is  not  apparent  on  the 
face  of  the  proceedings,  but  must  be  made 
to  appear  aliunde,  viz,,  from  the  Government 
orders  fixing  the  local  jurisdiction,  and  from 
an  examination  of  the  map  ;  and  the  remarks 
of  Mr.  Justicfe  Coleridge  (same  page)  seem 
not  inapplicable,  viz,,  "There  is  reason 
for  refusing  the  writ  after  judgment  when 
the  proceedings  set  forth  the  detail  of  the 
tnatteri  and  the  party  h$i8  the  opportunity  of 


moving  before  judgment;  if  under  sud 
circumstances  he  chooses  to  wait  and  tike  . 
the  chance  of  judgment  in  his  favor,  be  ; 
may  be  held  incompetent  to  complaip  d 
excess  of  jurisdiction,  if  judgment  is  agahtfl  ' 
him."  But  the  learned  Judge  goes  en 
to  express  his  opinion  that  this  prind|de 
cannot  apply  to  the  summary  proceed- 
ings of  the  County  Courts.  It  would,  there- 
fore, be  inapplicable  to  a  Court  of  SnuH 
Causes,  and  it  appears  to  me  that  soch 
Courts  should  be  most  careful  in  no  vsy 
to  exceed  their  jurisdiction,  as  there  is  dq 
machinery  for  restraining  an  excess  of  juris- 
diction similar  to  that  of  a  writ  of  prcriiibi- 
tion  .  under  the  English  Statute.  Where 
they  do  accidentally  or  otherwise  exceed 
their  jurisdiction,  all  their  acts  should  be 
not  avoidable  but  absolutely  void.  For  these 
reasons  I  am  of  opinion  that  the  judgment 
in  the  present  case  is  null  and  void,  and 
that  the  Court  ought  to  refuse  to  grant 
the  certificate.  I  think,  however,  that  tiie 
plaintiff  is  entitled  to  the  benefit  of  Sectioo 
14,  Act  XIV.  of  1859,  though  the  case  falls 
rather  within  the  spirit  than  the  letter  of 
the  provision  contained  therein,  and  that 
the  plaint  ought  to  be  now  returned  to  him 
for  presentation  to  the  proper  Court. 

The  foregoing  case  was  re/erred  lo  a  Full 
Bench  by  Peacock,  C,  J,,  and  L,  S,  Joel'- 
son,  J,,  with  the  following  order  : — 

Referring  Order, — It  appears  to  us  thai 
this    is    not  a  case  falling  within    SectkM' 
22,  Act  IX.  of  1865,   and  that  we  cannot, 
therefore,  express  any  judicial  opinion  upon 
the  case. 

The  Section  in  question  applies  to  ques- 
tions which  arise  in  the  triad  of  a  soit, 
and  not  to  such  as  arise  on  applications  for 
execution. 

We  •  should  be  very .  glad  to  answer  die 
question  if  we  could  pronounce  a  jndida] 
opinion  thereon. 

We  observe  that  a  question  on  a  point . 
relating  to  execution  was  answered  under  a  * 
similar  Clause  in  Act  XLII.  of  i86o«  Section  * 
12  (Rulings  in  Small  Cause  Court  cases  ^ 
reported  by  Sutherland,  p.  29).  As  it  if- 
important  that  all  the  Division  Benchei 
should  act  in  the  same  way,  we  refer  it  to 
a  Full  Bench  to  determine  whether  tkl 
question  asked  in  the  case  stated  is  one  vfaid 
falls  within  Section  22,  Act  XI.  of  1865. 

Judgment  of  Full  Bench, — 'ftji  FoD 
Bench  agree  in  iht-  view  exl)re$sed  bj  ^6^ 
order  referring  this  case,  and  think  that  the 
case  does  not  fall  within  Section  22,  Act  XI 
of  1 8651  and  that  the  Court  cannot,  there&n 
express  any  judicial  opmlon  upon  Uie  Ci 
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The  1 8th  May  1866.  .. 

Pnztnt: 

The  Hon'ble  Sir    Barnes  Peacock,   Chief 
yusiice,  and  the  Hon'ble  L.    S.  Jackson, 

Judge. 

Jurisdiction  (of  Small  Cause  Court)— Actions  of 
debt  against  European  soldiers  and  their 
Native  wives. 

Reference  to  the  High  Court  hy  Baboo 
Digumber  Biswas,  Judge  of  the  Canton- 
ment Court  of  Small  Causes ^  Berhampore, 

Denis  Keeile 

versus 

Liset  Christie,  alias  McAnanj. 

Regarding  amenability  or  otherwise  of  European 
poldien  and  their  Native  wives  to  Small  Cause  Courts 
In  actions  of  debt. 

Case. — ^Thx  plaintiff,  a  soldier  of  Her 
{Majesty's  31st  European  Regiment,  sued  the 
defendant,  a  Native  woman,  the  wife  of  a 
icddier,  for  Rupees  61  due  by  her  to  plaintiff, 
irho  bad  supplied  the  defendant  with  food 
|ad  bedding  for  a  period  of  61  days  at 
liie  stipulated  rate  of  i  rupee  per  day. 
TThiz  debt,  the  plaintiff  alleges,  was  con- 
|racted  by  the  defendant  before  her  mar- 
e. 

Tha  %un|mons  in  this  case  was  sent  to  the 

defendant  through  the  Commanding  Officer 
VoLV. 


of  the  Berhampore  station,  who  refused  to 
cause  it  to  be  served  on  the  defendant  on  the 
ground  that  such  summons  was  illegal,  de* 
fendant  being  a  soldier's  wife,  and  her  hus- 
band is  not  amenable  to  the  Small  Cause 
Court  by  the  Mutiny  Act. 

I  doubt  whether  the  Commanding  Officer 
acted  legally  in  refusing  to  cause  the  service 
of  summons  on  the  defendant,  for,  if  the  suit 
be  not  cognizable  in  the  Small  Cause  Court 
by  reason  of  the  defendant  being  "a 
soldier's  wife,  the  objection  to  that  effect 
should  have  been  raised  by  the  defendant 
herself  in  her  defence,  and  not  by  the  Com- 
manding Officer.  But|^  however,  as  a  ques- 
tion of  law  respecting  the  admissibility  of 
the  suit  has  arisen,  I  beg  to  submit  the  fol- 
lowing points  for  determination  by  the  High 
Court : — 

ist.  Whether  a  European  soldier  is  not 
amenable  in  an  action  of  debt  to  the  Small 
Cause  Court  established  under  Section  6  of 
ActXXII.  of  1864. 

2nd.  Whether  his  wife,  a  Native  woman 
who  contracted  a  debt  previous  to  her 
marriage  with  him,  cannot  be  sued  in 
the  said  Court  with  regard  to  the  above 
debt. 

In  regard  to  the  first  point,  I  beg  to  sub- 
mit that,  as,  under  Regulation  XX.  of  1825, 
the  Military  Court  of  Requests  had  the 
power  of  trying  actions  of  debt  agwnst 
European  soldiers  not  exceeding  400  rupees, 
and  as,  under  Section  8  of  Act  XilL  of  1864, 
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the  Military  Court  of  Requests  of  this  sta- 
tion has  ceased  to  exist  since  the  establish- 
ment of  this  Court,  I  am  of  opinion  that 
actions  of  debt  against  a  European  soldier 
is  cognizable  in  this  Court  up  to  500  rupees, 
under  Section  6  of  Act  XXII.  of  1864. 
I  am  aware  of  no  law  which  precludes 
this  Court  from  taking  cognizance  of  such 
suits. 

With  reference  to  the  second  question,  I 
have  to  observe  that  the  debt  contracted 
by  a  Native  woman  prior  to  her  mar- 
riage with  a  European  soldier  can  be  re- 
covered by  an  action  against  her  in  the 
Small  Cause  Court.  The  plea  of  cover- 
ture on  her  part  cannot  be  maintained  in 
a  suit  brought  for  ijje  recovery  of  such  a 
d^bt. 

Judgnunt  of  the  High  Court, — The  first 
question  is  a  purely  speculative  one,  as 
the  soldier  was  not  made  a  party  to  the 
suit. 

The  second  question  has  not  yet  arisen 
upon  a  trial,  and  it  is  only  when  a  ques- 
tion  arises  on  the  trial  of  a  suit  that 
a  case  can  be  referred  for  the  opinion  of 
this  Court  under  Section  22,  Act  XI.  of 
1865. 

We  regret,  therefore,  that  we  cannot  give 
any  judicial  opinion  upon  the  questions  pro- 
pounded. 

As  the  Small  Cause  Court  Judge  is  proba- 
bly not  aware  of  the  provisions  of  the 
Mutiny  Act,  we  beg  to  refer  him  to 
Sections  40  and  98  of  the  28  Vic,  Cap. 
II,  passed  on  the  7th  of  April  1865 
since  the  Small  Cause  Court  Act,  XI.  of 
1A65.     A   copy  of   those   Sections,   so  for 


as  is  material  to  this  case,   is    quoted  i.« 
follows : — 

Section  40. — "  No.  soldier  or  other  person 
as  aforesaid  "  (that  is,  a  person  attested  for 
H.  M.'s  Army  or  serving  on  the  permanent 
staff  of  the  disembodied  Militia  or  Volunteeu 
other  than  a  Commissioned  officer)  "  shall  be 
liable  by  any  process  whatever  to  appear  be- 
fore   any    Justice    of    the   Peace  or  other 
authprity  whatever,   or  to  be  taken  oat  of 
H.   M.'s   service  by    any    writ,    summons, 
warrant,  order,  judgment,  execution,  or  any 
process  whatever  issued  by  or  by  the  author- 
ity of  any  Court  of  Law,  or  any  Magistrate, 
Justice,  or   Justices  of   the  Peace,  or  any 
other   authority   whatsoever,   for   any   origi- 
nal debt  not  amounting  to  thirty   pounds.' 
&c.,  "and  all  summonses,   warrants,  com- 
mitments,   indictments,    convictions,   judg- 
ments,  and  sentences  on  account  of  asv 
of    these    matters    for    which    it    is  herein 
declared    that  a  soldier,  or    other    person 
as    aforesaid    is    not    liable    to     be    taken 
out  of  H.   M.'s    service,    shall    be    utterK 
illegal  and  null  and  void  to  all  intents  and 
purposes." 

Section  98. — "In  all  places  in  India 
where  any  body  of  H.  M.'s  forces  ma) 
be  serving  situate  beyond  the  jurisdictioQ 
of  any  Courts  of  Requests,  or  other  Courts 
for  enforcing  small  demands  established 
at  the  cities  of  Calcutta,  Madras,  and 
Bombay  respectively,  actions  of  debt  and 
all  personal  actions  against  officers  or  against 
persons  licensed  to  act  as  sutlers,  or  other 
persons  amenable  to  the  provisions  of  tbi3 
Act,  not  being  soldiers,  shall  be  cognizabk 
before  a  Court  of  Requests  composed  of  Mili- 
tary officers,  and  not  elsewhere^  provided 
the  value  in  question  shall  not  exceed  40on- 
pees,  and  that  the  defendant  was  a  person  of 
the  above  description  when  tbtt  cause  o' 
action  arose."     • 
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The  8th  June  1866. 

Present  : 

The  Hon'ble  G.  Loch  and  L.  S.  Jackson, 

Judges, 

Mourosee  Lease  by  g^uardian    of  minor— Re- 
covery of  consideration— Fraud — Evidence. 

Reference  to  the  High  Court  by  Mr.  C  D. 
Field,  Officiating  fudge  of  the  Principal 
Court  of  Small  Causes  at  fessore. 

Doorga  Churn  Bhuttacharjee  and  others 

versus 

Shoshee  Bhoosun  Mitter  and  another. 

Suit  for  th^  recovery  of  a  minor's  share  of  the  consider- 
ation paid  for  a  mourosee  lease  granted  by  the  minor's 
co-proprietors  on  their  own  behalf  and  as  his  guardians, 
hi  order  to  raise  money  required  for  the  expenses  of 
the  joint  estate,  which  lease  was  cancelled  (on  the 
suit  of  the  minor  when  he  came  of  age)  so  far  as  his 
^are  was  concerned. 

Held  that  the  plaintiff  was  not  entitled  to  recover 
without  proof  of  fraud,  and  that  the  evidence  tendered 
b^  the  plaintiff  (namely,  the  record  of  the  case  in- 
stituted oy  the  minor  for  the  cancelment  of  the  lease) 
was  not  admissible  to  prove  the  allegation  of  fraud; 

Case. — The  plaintiifs  in  this  case  sue  for 
the  recovery  of  Rupees  300,  being  the 
amount  (with  interest)  of  one-third  of  the 
consideration  paid  to  the  defendants  on  the 
4th  Assin  1 261  for  the  grant  of  a  mourosee 
lease  of  certain  land  of  which  the  two  de- 
fendants, with  Inder  Bhoosun  Mitter,  then  a 
minor,  are  joint  proprietors  in  equal  shares. 
The  mourosee  lease  was  granted  by  the 
co-defendants  in  the.  present  case  on  their 
own  behalf  and  as  guardians  of  the  minor; 
and  it  was  set  forth  in  the  lease  that  money 
-was  required  for  the  expenses  of  the  joint 
estate,  and  that,  in  order  to  raise  this  money 
•for  necessary  purposes,  the  mourosee  lease 
was  granted  for  the  consideration  stated 
therein. 


The  minor,  on  coming  of  age,  sued  for 
the  cancelment  of  the  lease  as  far  as  his  own 
third  share  was  concerned,  and  obtained  a 
decree  which  was  upheld  in  regular  and 
special  appeal.  In  that  suit  the  plaintiffs 
and  defendants  of  the  present  case  were  all 
co-defendants. 

The  pl'las  to  the  present  suit  are — 
fsi.  Limitation.  • 

2nd,  Estoppel; 


3rd,  That  plaintiflf  is  not  entitled  to 
recover. 

I  St,  With  respect  to  the  first  plea,  it  is 
contended  that  the  cause  of  action  arose  when 
the  consideration  for  the  lease  was  paid,  or, 
more  properly,  when  the  lease  was  executed. 
This  is  clearly  untenable.  The  cause  of 
action  did  not  arise  till  the  minor,  on  coming 
of  age,  had  obtained  a  decree  for  the  cancel- 
ment of  the  lease  in  respect  of  his  share. 

2nd,  It  is  urged  that  plaintiff  is  estopped 
from  bringing  this  action  because  he  had  in 
the  former  suit  unsuccessfully  pleaded  rati- 
fication of  the  lease  by  the  minor  after 
reaching  his  majority.  This  plea  also  I 
over-rule.  The  parties  were  differently 
arrayed  in  the  former  suit,  the  opposite  par- 
ties being  on  one  side  as  co-defendants. 
Moreover,  no  such  effect  could  be  given  lo 
the  fact  sought  to  be  set  up  as  an  estoppel. 

3rd,  The   third  plea  is  more  difficult  to 
deal  with.     Putting  the  question  of  fraud  out 
of  sight,  the  first  point  to  be  decided  is,  whe- 
ther or  not  plaintiff  is  entitled   to  recover 
back  the  sum  paid  by  Rim  to  the  defendant* 
for  a  consideration  which  has  failed.     Now, 
under  both  English  and  Indian  Law,  a  guard- 
ian has  no  power  to  grant  a  lease  for  a  longer 
period   than  that  of  his  own    incumbency 
(Smith's  Law  of  Landlord  and  Tenant,  p.  46 ; 
Weekly  Reporter,  Vol.  I.,  Civil  Rulings,  p. 
211).     But  then  it  was  at  the  time  alleged 
that  the  lease  was  granted  in  order  to  raist 
money  for  the  necessary  purposes  of  manage- 
ment of  the  minor's  estate,  under  which  cir- 
cumstances a  guardian  would  have  had  authcy- 
rity  to  alienate  any  portion  of  that  estate. 
An  alienation  by  a  guardian  in  this  way,  ot 
for  the  benefit  of  the  minor,  would  be  good 
{see  case  No.  3610  of  1864,  Weekly  Report- 
er, Vol.  II.,  p.  325).     At  the  time  that  the 
lease  was  granted,  the  plaintiffs  were  aware 
of  the  grounds  on  which  the  guardians  as- 
sumed power  to  grant  it  quoad  the  minor's 
share;  and  it  was,  I  think,  incumbent  on 
the  grantees  to  enquire  into  those  grounds. 
The  grant  of  a  mourosee  lease  for  a  consi- 
deration in  money  is  the  grant  of  an  estate 
in  the   land,   and.  must,   it  seems  to  tne, 
under  the  circumstances,  be  looked  upon  in 
the  same  light  as  a  sale  of  a  portion  of  the 
land ;  and  the  case  will  then  resolve  itself 
into  one  in  which  a  purchaser  who  has  been 
ousted  by  a  title  superior  to  that  of  hi*  own 
vendor  seeks  to  recover  his  purchAse-moiiefw 

"Whenever,"  says  Mr.  Addison  (Work 
on  Contracts,  page  no),  "the. vendor  does 
"  not  assume  on  Ibe  face  of  the  oonveyitoe 
•"  to  be  the  owner  of  ^tft  estate  in  fee,  t>r  to  be 


24 


Small  Cause 


THB  WIBKLT  RBPORTBR. 


Gwir/  References.        [Vd  Y 


a 


it 


it 


u 


« 


"  possessed  of  any  particular  estate  or  inter- 
'^  est  in  the  lan4s  or  tenements  thereby  con- 
"veyed,  but  transfers  and  conveys  such 
**  lands  and  tenements  generally  and  all  his 
**  estate,  right,  title,  and  interest  to  the  pur- 
*'  chaser,  the  latter  cannot  maintain  an  action 
"for  the  recovery  of  the  purchase-money 
"on  the  ground  that  the  vendor  is  not 
"  clothed  with  the  estate  or  interest  which  he 
"  was  supposed  to  have  possessed,  tt  was 
"the  purchaser's  duty  to  have  looked  into 
'*  the  title  and  made  sure  of  his  bargain, 
and,  not  having  done  so,  he  must  pay  the 
penalty  of  his  own  imprudence.  If  he 
"  might,  by  a  careful  investigation,  have 
"discovered  that  he  was  buying  another 
"man's  property  and  not  the  estate  of  his 
vendor,  he  is  concluded  by  his  own  laches, 
unless  there  has  been  actual  fraud  on  the 
part  of  the  vendor." 
The  law  on  the  same  point  in  India  will 
be  found  at  pages  125-126  of  Mr.  Macpher- 
son's  work  on  Contracts  (i860).  Two  out 
of  three  Judges  of  the  late  Sudder  Court 
laid  down  that,  in  tb(  absence  of  an  express 
warranty  of  title,  there  is  no  warranty 
implied  in  a  simple  sale  of  land,  and  that, 
after  a  deed  of  conveyance  has  been  exe- 
cuted and  the  purchase-money  has  been  paid 
and  possession  of  the  land  obtained  by  the 
purchaser,  no  action  can  be  maintained  for  a 
refund  of  his  purchase-money  on  his  dis- 
possession on  account  of  the  title  of  the  vendor 
being  set  aside  by  the  Civil  Court.  Mr. 
Macpherson,  however,  remarks  that  the  law 
upon  this  point  can  scarcely  be  said  to  be 
finally  settled,  as  the  above  decision  was 
subsequently  set  aside  on  review  inasmuch 
as  the  conveyance  did  in  fact  contain  words 
amounting  to  a  warranty.  I  have  not  been 
able  to  find  that  the  point  has  been  since 
settled  by  any  subsequent  decisions.  In  the 
present  case,  there  is  nothing  that  could  be 
construed  into  a  warranty,  and  the  lessee 
was  for  some  time  in  possession  under  the 
lease.  Looking  at  the  broad  question,  then, 
without  fraud  entering  into  the  consideration, 
I  am  of  opinion  that  plaintiif  is  not  entitled 
to  recover. 

No  specific  allegation  of  fraud  was  clearly 
made  in  the  plaint.  '  But  at  the  hearing  it 
was  urged  that  the  plaintiffs  were  entitled 
to  recover,  as  there  was  a  clear  case  of  fraud 
made  out  against  the  guardians  who  had 
granted  the  lease,  declaring  that  money  was 
required  for  the  management  of  the  minor's 
estate,  when  in  fact  the  lease  was  subse- 
quently set  aside  on  the  express  finding  that 
money  was  not  required  for  any  necessary 


purposes.  I  postponed  the  case  in  order  10 
give  the  parties  an  opportunity  of  prododi^ 
evidence  on  this  point.  The  only  evideoce 
produced  on  either  side  was  the  record  oi 
the  case  instituted  by  the  minor  for  the  ca»- 
celment  of  the  lease.  Now,  as  between  lU 
parties  to  the  present  suit,  who  were  ^ 
co-defendants  in  that  former  suit,  and  be- 
tween whom  as  opposite  parties  no  pditf 
could  have  been  decided  therein,  I  hold  tint 
the  findings  on  the  issues  of  that  recxMil  are 
inadmissible  as  evidence  to  prove  the  allega- 
tion of  fraud  (see  Macpherson's  Civil  Proced- 
ure, i860,  page  56;  and  Taylor  on  Evidence, 
Vol.  II.,  paragraphs  1497A,  1507,  1520). 
'*  A  plea  of  res  judicata,'  says  Mr.  Broom 
(Legal  Maxims,  p.  325),  "  must  show  either 
"  an  actual  merger,  or  that  the  same  potdt 
"  has  already  been  decided  between  dK 
"  same  parties."  In  the  present  instance 
no  point  was  decided  as  between  the  same 
parties  in  the  former  suit.  Were  the  forsKr 
judgment  admissible  as  evidence  wiihost 
giving  it  the  force  of  a  res  judicata^  it  mold 
not,  I  think,  prove  actual  fraud,  and  I 
doubt  if  the  proof  of  construciivt  frni 
would  enable  plaintifE  to  recover. 

I  am,  then,  of  opinion  that  fraud  is  not 
proved ;  and  as  fraud  cannot  be  presumed, 
I  think  the  case  falls  well  within  the  maxim 
"  caveat  emptor ;  qui  ignorare  nom  dehd 
**  quod  JUS  alienum  emit "  (Wharton's  Legil 
Maxims,  page  29). 

The  points  upon  which  I  solicit  the  ded* 
sion  of  the  High  Court  may  be  pat  as  iol- 
lows : — 

1st,  Is  the  plaintifE  entided  to  lecow; 
without  proof  of  fraud,  on  the  simple  gitwod 
that  the  consideration  has  failed  ? 

2nd,  Have  I  correctly  ruled  on  the  evi- 
dence that  the  allegation  of  fraud  is  not 
proved  ? 

Judgment  of  High  Court, — In  this  case, 
pleaders  were  retained  for  both  parties,  bifi 
the  vakeel  for  the  plaintiff  did  not  appeVi 
and  the  vakeel  for  the  defendant  conseqiieBt- 
ly  was  not  called  upon  to  argue. 

We  certify  to  the  Judge  of  the  Princqiil 
Court  of  Small  Causes  at  Jessore  our  ofviiooi 
on  the  first  question  that  the  plaintiflf  m 
not  entitled  to  recover  without  proof  "A 
fraud ;  and  on  the  second  question,  that  d^ 
evidence  tendered  by  the  plaintiff  was  art 
admissible  to  prove  the  allegation  of  fraud* 

We  come  to  this  opinion  upon  the  sUM 
grounds  as  stated  by  the  Judge  in  his 
of  reference. 

We  may  add  that  there  was  In  thb 
no  total  failure  of  consideration. 


RULINGS  ON  RECORDERS'  REFERENCES. 


^  The  2ist  February  1866. 

Present : 

t  The  Hon*ble  J.  P.  Norman  and  G.  Camp- 
bell, Judges, 

'Pons  of  charge  of  Murder— Time  for  technical 

objections  to  Crhninal  charges. 

■I- 

Government  versus  Ramasawmy»  son  of 
Saolroydoo,  aged  50  years. 

A  charife  under  Section  303  of  the  Penal  Code  need 
t  iMyt  set  out  at  length  all  the  facts  necessary  to  con- 

J 

'^Mitttte  the  o£Fence  of  murder,  and  negative  all  the 
^  exceptions  contained  in  Section  300  which  defines  the 
■«- crime  of  niurder. 

Is  .  Technical  objections  to  criminal  charges,  particularly 
_  *oa  the  ground  of  the  want  of  a  sufficient  specification 
"  *  of  details,  should  be  taken  before  the  conclusion  of  the 

,  trial,  when  the  Judge  may,  if  necessary,  amend  the 

) 
^large,  and  not  afterwards,  unless  it  appear  that  some 

"failure  of  justice  has  been  caused  by  the  irregularity 

complained  of. 

•  « 

t 

Case.—THZ  Recorder  of  Moulmein,  in 
'  pursuance  of  Act  XXL  of  1863,  Section  44, 
respectfully  submits  the  following  case  for 
f'the  consideration  of  the  Judges  of  the  High 
^' Court  of  Judicature  at  Fort  William  in 
..Bengal. 

■9 


C 

1. 

9: 


T,- 
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The   'following    charge   was    preferred 
against  one  Ramasawmy  :— 


"That  he,  on  or  about  the  10th  day  of 
'',  October  1865  at  Moulmein,  committed 
"  murder  by  causing  the  death  of  Rungeeroo, 
**  and  that  he  has  thereby  committed  an  of- 
*'  fence  punishable  under  Section  302  of  the 
'*  Indian  Penal  Cod^  and  within  the  cogniz- 
"  ance  of  the  Court  of  Session." 

The  prisoner  was  convicted  and  sentenced 
to  transportation  for  life. 

The  agent  of  the  prisoner  having  objected 
to  the  form  of  charge  as  not  negativing  the 
exceptions  in  Section  300  of  the  Indian  Penal 
Code,\he  Recorder  overruled  the  objection ; 
but  in  deference  to  the  opinion  alleged  to  be 
entfertained  by^Mr.  Justice  Trevor,  the  Re- 
corder begs  leave  respectfully  to  submit  the 
following  question : — 

Whether  the  charge,  as  framed,  is  main- 
tainable. 

Judgment  of  the  High  Court.— By  Section 

42  of  Act  XXI.  of  1863,  the  proceedings 
on  trials  held  by  the  Recorder  in  a  Court  of 

Session  iire  to  be  regulated  by  the  Code  of 
Criminal  Procedure.  The  question  there- 
fore is  whether  the  present  form  of  charge 
is  sufl&cient  under  the  Code  of  Criminal 
Procedure. 

Now,  by  Section  234  "  the  charge  shall 
describe  the  imputed  offence*  as  nearly  as 
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possible  in  the  language  of  the  Indian  Penal 
Code,  and  shall  refer  to  the  Section  under 
which  such  offence  is  punishable.'*  Section 
2^5 — It  shall  not  be  necessary  to  allege  the 
absence  of  the  General  Exceptions  contained 
in  Chapter  IV.  of  Indian  Penal  Code,  nor 
^Section  236)  to  prove  the  absence  of  such 
circumstances  in  the  first  instance. 

By  Section  237,  when  the  Section  referred 
to  in  the  charge  contains  an  exception  not 
being  one  of  the  General  Exceptions,  the 
charge  shall  not  be  understood  to  assume  the 
absence  of  circumstances  constituting  such 
exception  so  contained  in  the  Section  with- 
out a  distinct  denial  (jf.  the  existence  of  the 
circumstances. 

« 

The  302nd  Section  is  that  which  is  re- 
ferred to  in  the  charge  as  provided  by  Sec- 
tion 234,  and  is  the  Section  under  which 
murder  is  punishable.  It  contains  no  ex- 
ception whatever,  and  we  are  therefore  of 
opinion  that  the  charge  is  sufficient,  and  that 
it  is  not  necessary  that  the  charge  should 
set  out  at  length  all  the  facts  necessary  to 
constitute  the  offence  of  murder,  and  nega- 
tive all  the  exceptions  contained  in  Clause 
300  in  which  the  crime  of  murder  is  de- 
fined. 


The  charge  in  the  present  instance  idh  \ 
lows    clearly    the   form    given    in    Sectka 

239  (4). 

The  difficulties  in  framing  charges  of 
murder  under  Sections  300  and  302  accord- 
ing to  the  English  system  of  Criminal  Plead- 
ings which  was  in  use  in  the  late  Si]^reise 
Court,  where  the  Code  of  Criminal  Proced- 
ure was  not  in  force,  led  to  the  passing  of 
special  enactments  (Sections  10  and  26  of 
Act  XVIII.  of  1862)  for  the  purpose  <rf 
substituting  a  simple  form  of  chai^. 

We  certify  that  we  are  of  opinion  that  the    ' 
charge  as  framed  is  sustainable,  and  dki: 
the  conviction  under  it  should  be  upheld. 

We  may  add  that  (if  there  was  anyihing 
in  the  present  objection)  technical  objcctioa 
to  criminal  charges,  particularly  on  tbe 
ground  of  the  want  of  a  sufficient  specifica- 
tion of  details,  should  be  taken  before  tk 
conclusion  of  the  trial,  when  the  Judge  maf, 
if  necessary,  amend  the  charge.  If  not  so 
taken,  no  objection  ought  to  be  allowed  to 
prevail,  unless  it  shall  appear  that  some 
failure  of  justice  has  been  caused  by 
the    irregularity     complained     of,    SectJon 
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REFERENCES  BY  WASTE  LAND  COURTS. 


The  9th  February  1866. 

Present : 

The  Hon'ble  L.  S.  Jackson  and  F.  A. 
Glover,  yudges. 

Time  for  instituting  suit  under  Section  5,  Act 
XXIII.  of  z8i^  (not  extendible)— Vakalutna- 
mab  (Effect  of  filing). 

Reference  to  the  High  Courts  under  Section 
IS  of  Act  XXIIL  of  1863,  by  Mr.  F,  J. 
Cockiurn,  Officiating  Judge  of  Sylhet, 
and  Member  of  the  Court  constituted  under 
that  Act  for  the  investigation  and  trial  of 
claims  to  Waste  Lands. 

Taranath  Dutt  and  others.  Plaintiffs^ 

versus 

Tbe  Collector  of  Sylhet  and  others,  Defend- 
ants. 

The  Court  capoot  extend  tbe  period  of  30  days  allow- 
ed by  Section  5,  Act  XXIII.  of  1863,  for  preferring  a 
suit  to  contest  an  award  by  the  Board  of  Revenue. 

Tbe  filing  of  a  vakaluinamah  is  not  an  institution 
of  SDch  a  suit. 

Case. — On  13th  January  1865,  notice  was 
ordered  to  be  given  to  the  claimants,  and 
this  notice  was  served  on  the  claimants  on 
a  5th.  February.  On  24th  March,  a  vaka- 
lutnamah  was  filed  on  the  part  of  the  claim- 
ants.. On  the  27th  March  a  petition  was 
presented  on  behalf  of  the  claimants,  to  the 


efiFect  that  the  plaint  was  not  ready  in  con- 
sequence of  their  not  knowing  the  require- 
ments of  the  law,  and  begging  that  time 
might  be  allowed  them.  Upon  this  petition, 
the  order  passed  was,  "  Let  the  31st  March 
"  be  fixed  for  hearing  this  case.  The  peti- 
'*tioner's  vakeels  to  be  told  that  none  of 
'Uheir  objections  will  be  heard  after  the 
'*3ist,  and  no  further  time  will  be  allowed; 
"  and  they  are  to  file  their  objections  before 
"the  31st."  On  the  31st  March,  the 
memorandum  of  objections,  i.  e.,  the  plaint, 
was  filed  on  the  part  ol  the  claimants.  Sub- 
sequently, witnesses  were  examined  on  be- 
half of  the  claimants. 

Excluding  the  day  of  receipt  of  notice 
(25th  February),  the  thirty  daya  allowed 
by  Section  5  for  the  institution  of  a  suit  ex- 
pired on  27th  March,  the  day  on  which  an 
extension  of  the  time  was  rejected. 

By  Section  5  it  is  enacted  that,  unless  a 
suit  be  instituted  within  thirty  days  from 
the  delivery  of  the  notice,  the  order  of  the 
Board  shall  be  final. 

It  appears  to  me  that,  no  suit  iiaving  been 
instituted  within  thirty  days,  Ihe  order  of 
the  Board  became  final.  Act  XXIII.  of 
1863  does  not  appear  to  me  to  give  the  Court 
constituted  by  Section  7  authority  to  extend 
the  time  allowed  by  Section  5  for  the  iQSti- 
I  tution  of  a  suit.  • 
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It  cannot,  I  think,  be  said  that  Act  VIII. 
of  1859  can  be  quoted  as  authorizing  an 
extension  of  time,  for,  by  Section  1 1  of  Act 
XXIII.  of  1863,  that  Act  is  only  to  regulate 
suits  instituted  under  Act  XXIII.,  that  is 
(as  I  read  it),  that,  until  a  suit  has  been 
instituted  by  the  filing  of  a  plaint,  Act  VIII. 
does  not  apply. 

I  am  of  opinion,  therefore,  that,  on  the 
expiry  of  the  thirtieth  day,  no  suit  having 
been  instituted,  the  Board's  order  ipso /ado 
became  final,  and  consequently  that  all  sub- 
sequent orders  and  proceedings  are  void. 

It 'may  be  said  that,  under  Section  14  of 
the  Act,  the  order  of  the  27th  March  on 
the  petition  of  the  clstfmants  is  not  open  to 
revision ;  but,  if  that  order  was  passed  without 
jurisdiction,  it  was  simply  no  order  at  all; 
and  I  hold  that  such  order  was  not  warranted 
by  law,  and  was,  therefore,  passed  without 
jurisdiction. 

Again,  the  order  of  27th  March  directed 
that  the  plaint  should  be  filed  be/ore  31st 
March.  It  was  filed  on  the  31st  March. 
I  am  of  opinion  that,  even  if  it  be  held  that 
the  Court  had  authority  to  extend  the  time, 
such  extension  was  only  given  bf  that  order 
up  to  the  30th  March ;  and,  no  suit  having 
been  instituted  before  the  expiry  of  that  day, 
the  order  of  the  Board  became  final. 

The  Member  Moulvie  Chund  Buksh  Khan, 
Principal  Sudder  Ameen,  observes  that  the 
former  Judge  had  not  the  jurisdiction  to 
extend  the  period ;  but,  as  it  was  done,  and 
issue  was  framed,  and  the  evidence  of  the 
witnesses  has' been  recorded,  and  also  other 


measures  carried  out,  the  default  cannot 
be  noticed,  and  the  case  should  now,  tfao^ 
fore,  be  decided  on  its  merits. 

The  Member  Moulvie  Abdool  Kadie  ii 
of  opinion  that  the  vakaluinamah  filed  b; 
the  claimants  should  be  considered  to  be 
the  case  refeVred  to  in  Section  5  of  Ad 
XXin.  of  1863,  as  it  is  provided  in  tfas 
Section  that  the  case  should  be  instituted 
within  thirty  days.  Had  the  word  "plaint" 
been  clearly  mentioned  in  that  Sectiaii,| 
the  vakaluinamah  would  not  have  thea 
been  taken  into  consideration  as  the  cmel 
The  former  Judge  had  not  the  jurisdicsgB 
to  extend  the  period;  but,  as  he  has  doK 
it,  it  is  requisite  that  the  sanction  of  die 
High  Court  should  be  obtained  to  the  acti 
done  in  conformity  with  the  above  oidct| 
of  the  Judge. 

On  the  points  above  indicated,  the  opininl 
of  the  High  Court  is  requested. 

Opinion  of  the  High  Cour/.-^We 
to  the  Judge  of  Sylhet  our  opinion  that  the  I 
Judge  had  no  authority^ to  extend  tfae| 
period  allowed  by  the  Act  (XXIIL  of  1863. 
Section  5)  for  preferring  suits  to  estabfidi 
claims  or  objections  in  contravention  of  aa 
award  by  the  Board ;  but  that,  by  the  fulore 
of  the  claimant  to  institute  his  suit  in  the 
Court  constituted  for  the  hearing  of  so^ 
suits  under  the  Act,  within  thirty  days,  the 
order  of  the  Board  of  Revenue  has  become 
final. 

We  are  further  of  opinion  that  the  fitiaf 
a  vakalutnamah  would  not  be  an  l^istitotkia 
of  a  suit  within  the  <neaning  of  the  Sectaoo. 


RULES  OF  PRACTICE  OF  THE  HIGH  COURT. 


Rules  of  Practice  adopted  by    the   Sudder 

.  Court,  on  the  28th   October  18 ^g^  under 

A61    VI I L  of  i8^g,  for  the  guidance  of 

the  Deputy  Registrar  and  Pleaders  of  the 

'  Court. 


Section  I. — Regular  Appeals. 

1.  Every  appeal  to  the  Sudder  Court  to 
c^  be    heard    by    two  or 

on  332.  more  Judges,  under  the 

New  Bill. 

2.  Every  appeal  to  the  Sudder  Court  shall 

^^^.  be    presented    in    the 

bection  333.  q^^^^    ^q    ^^    Deputy 

Registrar  by  the  appellant  in  person,  or  his 
incognised  agent,  or  by  a  pleader  appointed 
i^iider  the  provisions  of  Section  18  Qf  Ad 
fVIlI.  of  1859. 

3.  With  every  petition  of  appeal  there  is  10 
j  '^^ .  be    presented    also    an 

section  335.  authenticated    copy   of 

the  decree  appealed  against. 

4.  The  appeal  petition  must  be  in  the 
^  .  J  form  of  the  memo- 
Sechons334and335.     ^^j^jum   prescribed  by 

S^-ion  335  of  Ad  Vlll.  of  1859,  and,  without 
any  detail  of  the  circumstances  of  the  case, 
shall  state  under  consecutively  numbered 
heads  the  grounds  of  objection  to  the  decision 
appealed  against. 

5.  It  will  be  the  duty  of  the  Deputy 
c  _.  ^  Registrar  to  examine 
Sections  333-336.          ^^^^y^^^  ^^e  petition  be 

correct  with  regard  to  stamp,  whether  it  be 
ia  the  prescribed  form ;  also,  whether  copy 
of  the  decree  appealed  against  accompanies, 
aiid  whether,  according  to  the  date  of  de- 
cision therein  recorded,  the  appeal  has  been 
preferred  within  the  prescribed  term,  i.e,, 
within  ninety  days  from  the  date  of  judg- 
ment, exclusive  of  that  date  and  of  the  time 

\  necessary  for  procuring  of  the  copy, 
Wher*  all  these  particulars  have  been  cor- 
rectly ob/ened,  the  Deputy  Registrar  shall 

>  admit  and  file  the  appeal. «« 
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6.  The  time  *'  necessary  for  procuring  a 
copy  of  the  decree  appealed  against,"  shall 
be  considered  to  be  the  time  elapsed  between 
date  of  presentation  of  petition  in  the  Lower 
Court  for  copy  thereof,  and  date  of  delivery 
of  the  same,  or  of  certificate,  that  it  was 
ready  for  delivery,  to  the  petitioner,  exclu- 
sive  of  those  two   dates ;   and  a   Circular 

•Order  will  issue  accordingly  to  all  civil 
authorities,  with  view  to  their  recording 
and  attesting  these  particulars  upon  the 
back  of  every  copy  of  decree  granted  to  any 
party  under  Section  198  of  the  Ad. 

7.  If  no  copy  of  the  decree  appealed  against, 

be  tendered  along  with 
^^  *^°  ^'^  '  a«  appeal,  or  if  the  ap- 

peal be  not  in  prescribed  form,  or  if  it  be 
presented  beyond  time,  without  any  cause 
being  stated  by  the  presenter,  the  Deputy 
Registrar  shall  summarily  reject  the  appeal, 
recording  the  fact  in  a  book  to  b&  kept  for 
the  purpose.  If  the  appeal  be  beyond  time, 
but  cause  for  the  delay  be  shewn,  the  Deputy 
Registrar  shall  submit  the  case  to  the  Judge* 
or  Judges  sitting  in  the  Miscellaneous  De- 
partment, to  determine  whether  it  shall  be 
admitted. 


8.  On  admission  of  any  appeal,  the  Deputy 

Registrar  shall  cause  the 
ection34i.  same    to  be    endorsed 

and  registered  in  a  Register  C,  in  the  man- 
ner ordained  by  Section  341  of  the  Ad. 

9.  He  shSll  then  send  a  notice  of  the  ap- 
„  .  peal,  without  delay,  to 
Section  343.                ^he  xx)wer  Court,  and 

call  for  transmission,  as  quickly  as  possible, 
of  all  the  material  papers  and  copies  of  ex- 
hibits, on  account  of  the  several  parties  to 
the  cause.  The  Courts  to  be  instructed  to 
do  this,  ordinarily,  within  six  weeks,  report- 
ing and  asking  for  further  time,  whenever 
necessary. 

10.  It  will  be  the  duty   of    the  Deputy 

Registrar  at  the   same 
Section  345.  tijne    to    prepare    and 

transmit  to  the  Lower  Court  a  notice  of  ap- 
peal for  service  on  the  respondent,  unless  the 
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respondent  shall  have  already  appointed  a 
pleader  or  recognised  agent  on  his  behalf  in 
this  Court,  in  which  case  the  service  of  the 
said  notice  upon  such  pleader  shall  be  suffi- 
cient. It  will  also  be  the  duty  of  the  Deputy 
Registrar  to  ^eep  a^book,  shewing  the  date  of 
institution  of  suit,  of  issue  of  notice  under 
Se€ti€>»8>  9  and  lo,  and  of  the  return  of  such 
noti<;e8  and  to  report  to  the  Court  all  in- 
Sjtajffeces  of  delay  in  replying  to  returns  on 
th^  part  oC  the;  Lower  Court. 

1,1.     In.  the  nolice  of  appeal  to  the  Lower 

Court,  and  in  the  notice 
Section  344.  ^    ^e    served    on    the 

.  refl|M)iOdent  or  his  pleader,  shall  be  men- 
tipned  the  day  fixed  for  hearing  of  the  ap- 
peiaj,  calculated  according  to  a  table  of  dis- 
tances for  eachi  ZiUah^  and  the  time  neces- 
S9^y  for  service  of  notice  on  the  respondent. 

12.     If  an  appeal  be  struck  off  the  file 

by  order  of  the  Court 
Section  347.  ^^  default,  the  Deputy 

Regisitrar  sbs^l  summ^ily  reject  any  petition 
for  its  restoraftripD  on  the  file,  not  submit- 
t^(5l  within  30  days  after  the  said  order. 
Petitions  preferred  within  30  da}s,  shall  be 
ls|id  a^  soon,  as  possible  before  Judges  in 
tbe>  Mi^qellaaQous  Department. 

i.3j.  Oh  receipt  of  the  papers  from  the 
2^bb.  Court,,  th&  Deputy  Registrar  is  to  as- 
cefitaio,  from  the  pleaders  on  both,  sides, 
what  papers  tb^y  wish  to  have  translated 
into  English,  and  shall  make  such  papers 
over  to  the  officer  in  charge  of  the  Transla- 
tion Department.  He  shall,  at  the  same 
tine,,  obtain  fcom  the  officer  in  charge 
of  the.  Printing  Department,  an  estimate 
oi  the  probable  expense  of  printing  12 
copies  c^  these  translations,  and  shall 
serve  the  appellant's  pleader  with  a  notice 
to  pay*  this  sum-  within  six  weelts  from  the 
ddte  of  notrce,  otherwise  the  case  will  be 
treated  as  one  of  default. 

14.  The  appellant  will  be  entitled  to 
charge  the  expense  of  translation  as  costs 
in  the  cause,  in  the  event  of  his  obtaining  a 
decree  for  his  costs. 

15.  If,  on  the  day  fixed  for  hearing,  the 

.  appellant  does  not  ap- 

S«ctio»34^'  pggy.  jjj    person    or    by 

pleader,  the  Deputy  Registrar  shall  lay  the 
cs^e  befon^  the  Judge  in  the  Miscellaneous 
De^ajc^xnent,  ^n  order  that  it  may  be  struck 
ofi  the  file. 


16.  Petitions  of  appeal  mformd  paafrnx 
c  ^.  ^  shall  be  received  wi 
Sections  367-37-.        treated   by    the  Dep=. 

Registrar,  if  presented  in  the  manner  enjoc- 
ed  by  Sections  367  to  369,  and  laid  beisfti 
the  Judges  in  the  Miscellaneofis  Depan- 
ment.  When  conveniently  to  be  done, 
quiries  into  the  truth  of  alleged  paupcmftl 
shall  be  made  in  this  Court  b^  the  Dep^ 
Registrar  under  Section  370:  otherwise«dK 
enquiry  shall  be  referred  by  him  to  tk 
Lower  Court. 

17.  Of  every  order  passed  by  this  Cod 
Section  ^ci  disposing  of  an  appeal 

the  Deputy  Registrar 
shall  cause  a  certified  and  sealed  copy  to  be 
transmitted  to  the  Court  which  passed  ihc| 
first  decree  la  the  suit. 

18.  On'  applications  "being  preferred  fir | 
Section  6  execution  of  this  Cdcti 

ec  ion  3  2.  decrees,  the  Deputr  Re- 

gistrar is  to  refer  the  applicants  Co  the  I 
Court  which  passed  the  first  decree  in  cacb| 
suit. 

19.  Whenever    it    shall    appear    to 

Section  342.  ^P'^*'^     Registrar. 

when   a    respondent 

his  pleader  shall   represent  to  the 

Registrar,  that  before  issue  of  notice  on 

respondent  or  his  pleader,  or  to  the 

Court,  there  are  reasons  to  demand 

for  costs  from  the   appellant,   he  shall  h.i 

the  papers,  as  soon  as  possible,  be&>re 

Judge  in  the  Miscellaneous  Department 

orders. 


Section  II. — Spkgial  Appeals. 

20.  Applications  for  admission  of  si 
c    ^.  al  appeal  shall  be  receirj 
Sect»«s  373-375.        gd  by  the  Deputy  Re] 

gistrar,  subject  to  the  Rules  prescribed  wid 
regard  to  Stamp,  lapse  of  time,  accom] 
ment  of  copies  of  documents,  and  form,  bj 
Sections   373-374  of  the  Act. 

21.  Special  Appeal  Petitions  admitted 
J,    ,.  be  filed,  are  to  be 

Section  375.  .       J    . 

tered   in  a   register 
as  enjoined  by  the  Act. 

t2.     The  Rules  applying  to  regular  i^l 
^,    ,.  peals     general^*,  *  sbaB 

bection  375.  f  1" .  ,      z  -  '■ 

'"^  be  applicable  to  s] 

appeals  after  admission. 
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.  Section  III. — Miscellaneous  Appeals. 

2%,  The     Rules     applying     to     regular 
c    ,.      ^^  appeals    generally 

oection  360.  '/^  11  1  f     ui 

shall  be  applicable 
to  Miscellaneous  Appeals. 

24.  All  urgent  cases,  such  as  have  been 
hitherto  heard  summarily,  and  all  appeals 
under  Stictlons  36,  76,  85,  94,  and  119,  shall 
be  entered  in  a  separate  file,  and  a  list  of  such 
as  are  ready  for  nearing  shall  be  stuck  up 
every  Saturday  for  general  information,  with 
notice  that  they  will  be  brought  up  for  hear- 
ing on  that  day  fortnight. 

25.  The  Deputy  Registrar  is  to  prepare 
and  submit  to  the  Senior  Judge  of  the  Full 
Bench,  on  the  first  of  each  month,  a  list  of 
the  Miscellaneous  cases  which  have  been 
reserved  for  hearing  by  a  Full  Bench,  and 
have  not  been  disposed  of  prior  to  the  close 
of  the  preceding  month. 

26.  Such  cases  shall  be  laid  before  iwo 
Judges. 


Section  IV. — Review  of  Judgment. 

27.*  With  a  view  to  enable  the  Court  when 
practicable  to  dispose  of  every  application  for 
review  of  judgment,  and  the  review  itself 
(when  admitted)  at  a  single  sitting,  the  Court 
will  henceforth  require  that  notice  of  intention 
to  apply  for  a  review  of  judgment  shall  be,  in 
all  cases,  served  on  the  opposite  party,  and  that 
the  usual  time  be  allowed  for  their  appearance. 

28.  Petitions  for  review  of  judgment  shall 
^^^\^r..  .^^  ,,0  ^^  admitted  by  the 

oections  377-370.  i-v  r>      . 

^     ^  Deputy    Registrar 

subject  to  the  Rules  regarding  Stamp  and 
lapse  of  lime,  laid  down  in  Section  377  of  the 
Act,  and  shall  be  laid  before  the  Judge  or 
Judges  who  passed  the  judgment  of  which 
review  is  sought. 

29.  All  applications  for  reviews  and  peti- 
tions for  the  amendment  of  obvious  errors  in 
the  orders  of  the  Judges,  as  well  as  all  expla- 
nations furnished  on  the  requisition  of  the 
different  Judges  shall  be  immediately,  on 
their  receipt  in  the  OflSce,  laid  by  the  Deputy 
Registrar  before  the  Judges  who  passed  the 
original  orders  to  which  the  petitions  or  ap- 
plications refer. 

30.  All  petitions  for  review  of  judgment  to 
be  accompanied  by  a  copy  of  the  order  of 
which  a  review  is  applied  for;  and  documents 
filed  with  applications  for  a  review  of  judg- 
ment shall  be  received  as  exhibits  in  the  same 
manner  as  if  ihey  had  been  entered  or  filed 
on  the  proaeedings  of  the  original  suit,  or  when 


*  Rules  2: 


Kuies  27  to  36,  both  inclusi^,  were  repealed  and 
substrtiited  by  the  Rules  passed  by  the  Higli  Court  oit 
I3t  May  \^— See  post. 


it  was  before  the  Court  in   appeal,  whether 
regular  or  special. 

3 1 .  No  petition  of  review  shall  be  read,  un- 
less there  be  endorsed  thereon,  and-signed  by 
the  party  or  his  Vakeel,  in  the  most  concise 
terms,  a  statement  of  the  grounas  on  which  th6 
review  is  considered  to  be  admissible. 

32.  The  reasons  shall  be  numbered,  and 
the  endorsement  expressed  nearly  in  the 
following  terms : — 

I,  A.  B.,  Appellant  (or  Vakeel  bii  lh6  part  of 
the  Appellant)  or  Respondent,  file  this  peti- 
tion for  a  review  of  the  judgment  {)afeSed  by 
Messrs.  B.  C.  D.,  Judges  t»f  this  Court,  on 
the  following  grounds. 

33.  On  an  application  being  presented  tor 
a  review  of  judgment  in  a  case  decided  by  two 
or  more  Judges,  only  one  of  whom  contmues 
attached  to  the  Court,  it  is  to  be  laid  before 
such  remaining  Judge,  whose  decision^  as  to 
the  admission  or  rejectiort  df  the  rfevieW,  is 
final. 

34.  When  two  Judges,  who  have  passed,  or 
taken  part  in,  a  decision,  are  present,  and 
hear  an  application  for  rfcview  thereof,  the 
review  will  be  granted  only  when  both  agree 
in  the  order  for  its  admission. 

35.  When  in  a  case  decided  by  a  single 
Judge,  an  application  for  a  review  of  his 
judgment  shall  have  been  rejected  by  him, 
his  rejection  shall  be  final ;  and  it  shall  not  be 
competent  to  any  other  Judge  or  Judges  of 
the  Court,  at  any  subsequent  period,  to  admit 
a  review  of  the  order  rejecting  the  application. 

36.  The  foregoing  rules  will  not,  of  course, 
affect  the  power  of  the  Court  in  cases  in  which 
any  single  Judge  may  appear  to  have  Exceed- 
ed the  powers  vested  i|i  bim  by  the  Aete  and 
Regulations. 

37.  Review  of  a  judgment  passed  by  a 
Judge  or  Judges  who  arb  tid  longer  attached 
to  the  Court,*or  who  are  otherwise  prevented 
by  absence  or  other  caUse  ftom  hearfrigf,  tUtf 
application,  is  not  to  be  admitted,  except  by 
two  concurring  voiced. 

38.  Excepting  ds  provided  ab6v4,  itii 
decision  of  former  or  absent  Jurfges  daxlri6't 
be  overruled  but  by  the  concufhng  voices  of 
a  greater  numfber  of  voices." 

39.  The  order  of  a  single  Judge,  on  an 
application  for  a  review  of  the  judgment  of 
a  former  Judge  or  Judges  (no  application  i6i 
review  having  been  preferred  while  such 
deciding  Judge  or  Judges  were  attached  to 
the  Court)  rejectin<r  the  application,  shall 
be  final;  and  it  shall  not  be  cempetent  to 
any  other  Judge  or  Judges  of  the  Courts  at 
any  subsequent  time,  to  admit  such  review. 
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40.  Applications  for  review  of  orders 
passed  in  the  Miscellaneous  Department  by 
a  Judge  who  is  no  longer  attached  10  the 
Court,  or  who  is  otherwise  prevent^  by 
absence  or  other  cause  from  hearing  the 
applications,  are  not  to  be  admitted  except 
by  the  concurrent  opinion  of  two  Judges. 


Section  V. — General  Instructions. 

41.  If  there  be  any  clerical  ei^or  in  the 
petition  of  appeal,  the  Deputy  Registrar  is 
authorised,  without  reference  to  the  Registrar, 
to  permit  such  inaccuracies  to  be  corrected 
in  the  presence  of  both  parties,  or  their 
pleaders,  if  appearance  has  been  made  for 
both. 

42.  On  the  return  of  the  District  Judge 
to  the  notice  or  notices  issued  to  his  Court, 
the  Deputy  Registrar  will  place  the  case  on 
the  list  of  cases  ready  for  distribution,  and 
lay  it  before  the  Jucfges  of  the  Full  Bench 
for  adjudication. 

43.  A  list  of  regular  appeals  to  be  heard 
by  the  Court,  to  the  amount  of  twelve 
in  each  week,  will  be  prepared  by  the  Na- 
tive Deputy  Registrar,  and  affixed  in  the 
Court  House  for  at  least  three  weeks  pre- 
viously to  the  week  of  hearing,  so  that  the 
pleaders  may  be  enabled  duly  to  prepare  and 
examine  the  issues  to  be  proposed  for  trial 
on  those  appeals. 

44.  Notice  is  to  be  served  on  the  Go- 
vernment Pleader  in  all  cases  in  which  Go- 
vernment is  a  party. 

45.  The  Deputy  Registrar  is  empowered 
to  sign  the  list  of  papers  for  translation  in 
appeals  to  the  Privy  Council. 

46.*  The  Deputy  Registrar  shall  prepare 
weekly  lists  of  applications  which  have  been 
filed  during  the  week  for  the  admission  of 
special  appeals,  and  the  dates  on  which  such 
applications  are  likely  to  be  brought  on  for 
hearing,  and  shall  transmit  extracts  from 
such  lists  to  the  Court  in  which  the  decisions 
appealed  against  were  passed,  with  a  view 
to  such  extracts  being  affixed  to  the  respect- 
ive Court  Houses,  to  enable  the  holders  of 
the  decrees  in  question  to  be  present  per- 


•  N.  ^.— Th^s  rule  applies  to  Assam,  Arracan,  and 
Tenasserim  only. 


sonally  or  by  vakeel  at  the  hearing,  sfaoii 
they  desire  to  do  so.      The  time  to  be  iui 
for  the  hearing  shall,  ordinarily,  be  doi  loi 
than  six  weeks  from  the  date  of  the  despoui 
of  the  lists  by  the   Deputy    Registrar  11 
this  Court.      The  Deputy  Registrar  shall, 
every  Saturday,  affix  in  the  Court  Hotise  a  lii 
of  the  applications  for  special  appeal, 
as  having  been  filed  for  more  than  six 
from  the  date  ot  despatch  of  the  lists, 
above  provided,  will  be  ready  for   heanif 
during  the  weeks  following. 

[Extracts  of  the  above  lists  of  spedal 
appeals  which  are  to  be  forwarded  to  the 
Tenasserim  Provinces  are  to  be  translated 
into  the  English  language.] 

47.  The  duty  of  attesting  mooklssrm- 
maAs,,ioT  appointing  vakeels  in  cases  in  she 
Sudder  Court,  will  be  performed  by  tk 
Native  Deputy  Registrar,  and  a  list  viU  be 
kept  by  him  of  the  recognised  agens  d 
parties  appointed  under  Section  17  ot  tbe 
Code. 

48.  According  to  a  letter  from  the  01- 
elating  Junior  Secretary  to  the  Board  rf 
Revenue,  requesting  to  be  furnished,  mond^, 
with  a  statement  of  the  amount  doe  bi 
Government  on  account  of  Stamp  Fees  of- 
pauper-suits  decided  by  the  Court,  ifce 
Deputy  Registrar  is  directed  to  famish, mootk- 
ly,  a  statement  containing  the  above  infona- 
ation,  in  the  form  annexed  to  Circular  Order 
No.  127,  dated  the  a 4th  April  and  rod 
October  1846,  and  lay  the  same  before  ttt. 
Registrar  for  his  signature. 

49.  It  will  be  the  duty  of  the  Depntr 
Registrar  to  note  any  irregularity  committei 
by  the  Lower  Courts  in  the  preparation  and 
endorsement  of  the  copies  of  decrees  at 
their  Courts,  and  submit  his  report  of  socfa 
irregularity  to  the  Judge  presiding  in  die 
Miscellaneous  Department. 

50.  It  is  not  necessary  that  the  Registrv 

should     take    asf    ' 

« 

Sections  100-102.  Steps  in  futtre  ia 

consequence  of  tfat 
death  of  a  plaintifiF  or  defendant,  unless  mortd    '. 
thereto  by  one  or  other  of  the  parties. 

51.  If  the  legal  representative  of  a  d^ 
ceased  plaintifiF,  in  a  case  in  which  there  is  | 
more  than  one  plaintiff,  should  apply  so 
have  his  name  entered  in  the  plj^ce  of  cbc 
deceased,  and  no  objections  are  pretemi 
by  any   party,   the  Deputy   Registrar  sbd' 

d 


\ 


» 


[666.] 


Rules  of 


THB  WEEKLY   REPORTER. 


Practice. 


5 


take  the  entry  required.  If  no  application 
made,  the  suit  shall  go  on  at  the  instance 
the  surviving  plaintiff. 

52.  In  cases  where  there  is  only  one 
laintiff,  and  no  application  is  made  by  his 
rpresentative  or  representatives,  or  by  the 

^fendants  in  the  suit  within  three  months 

\xn.  the  date  of  such  plaintiff's  death,  the 

deputy  Registrar  shall  lay  the  case  before 

ke  Bench  sitting  for  the  disposal  of  Miscel- 

Taneous  business,    in  order  that   it  may  be 

;ruck  off  the  file. 

53.  If  the  defendant  apply  to  have  the 
!gal  representative  of  the  deceased  plaintiff 

wrought  in,  or  if  there  be  any  dispute  as  to 
rho  is  entitled  to  represent  the  plaintiff,  the 
deputy  Registrar  shall  lay  the  case  for  orders 
;fore  the  Miscellaneous  Bench. 

J  54.  If  a  defendant  in  a  suit  should  die, 
id  the  plaintiff  should  make  an  applica- 
m  specifying  the  name,  description,  and 

ilace  of  abode,    of  the  person    whom   he 

lieges  to  be  the  representative  of  the  de- 
{ed,  the  Deputy  Registrar  shall  enter  the 

lame  of  such  person  in  the  register  of  the 
lit,  in  place  of  the  original  defendant, 
id  shall  issue  a  summons  to  him  through 
le  Zillah  Court,  requiring  him  to  appear 
id  answer  on  a  fixed  day  to  be  determined 
the  principle  laid  down  in  Section  11. 

55.  In  the  event  of  any  delay  on  the 
lart  of  the  Zillah  Courts,  in  the  execu- 
|on  of  the  requisitions  made  to  them  by  the 

deputy  Registrar,  that  officer  shall  bring  the 
same  to  the  notice  of  the  Court  to  which 

le  requisition  has  been  made.  Any  con> 
tinued  delay  after  such   second   requisition 

le  will  report  to  the  Judge  presiding  in  the 

'isccilaneous  Department. 

56.  If  a  regular  case  be  compromised 
y   the  parties,  the  Deputy  Registrar   shall 

lay  it,  accompanied  with  the  razeenamah 
4md  sa/eenamahy  and  the  nuthee  of  the  case, 
fcr  orders  before  the  Judges  of  the  Full 
^nch. 

I  57.  Wilful  neglect  on  the  part  of  any 
^pleader  or  mookhtear  attached  to  the  Court 
to  attend  ihe  office  of  the  Deputy  Regis- 
trar will  be  brought  by  that  officer  to  the 
euotice  of  the  Judge  presiding  in  the  Mis- 
scellaneous  Department. 

n 

/  58:  Tfte  Deputy  Registrar  shall  address 
ithe  Zillsth  Authorities  by  roohacaree  with- 
ioat  precept.  * 


59.  The  Deputy  Registrar  shall  also  pass 
orders  upon  the  key f cuts  submitted  by  the 
Naib  Mohafiz  regarding  the  state  of  the 
records  of  cases  when  received  from  the 
Zillah  Courts.  In  cases  of  doubt  or  diffi- 
culty, the  Deputy  Registrar  will  refer  to  the 
Judge  or  Judges  presiding  in  the  Miscel- 
laneous Department  for  the  time  being. 

60.  Returns  to  precepts  requiring  no 
special  orders  shall  also  be  disposed  of  by 
the  Deputy  Registrar. 

61.  He  is  especially  enjoined  to  see 
the  precepts  and  other .  processes  of 
Court  are  issued  without  delay,  and 
reminders  and  calls  for  explanation 
despatched,  whenever  the  return  of 
Lower  Court  is  not  made  within  the 
scribed  period. 


that 
the 

that 
are 
the 

pre- 


Rules  of  practice  adopted  by  the  High  Court 
on  ist  May  iS6j, 

It  is  ordered  that,  on  and  from  the  first 
day  of  May  1863,  the  following  rules  and 
orders  shall  take  effect  in  this  Court : — 

1.  In  special  appeals,  the  grounds  of 
appeal  shall  be  stated  in  English,  and  the 
application  shall  be  accompanied  by  a  certi- 
ficate signed  by  an  Advocate  or  Vakeel, 
stating  that  in  his  judgment  there  are  rea- 
sonable grounds  for  contending  that  the 
decision  of  the  Lower  Court  is  erroneous 
upon  a  point  of  law. 

2.  In  the  case  of  a  regular  appeal,  notice 
of  the  arrival  of  the  record  shall  be  given 
by  fixing  such  notice  in  some  conspicuous 
part  of  the  Cpurt-house. 

3.  The  QOtice  shall  be  dated  and  signed 
by  the  Registrar,  or  by  the  Deputy  Registrar 
ut  the  Court,  or  by  such  other  officer  as 
shall  be  appointed  by  the  Chief  Justice  for 
that  purpose. 

4.  Within  thirty  days  after  the  date  of 
such  notice,  the  Advocate  or  Vakeel  of  the 
appellant  shall  deliver  to  the  Deputy  Regis- 
trar, or  to  such  other  officer  as  the  Chief 
Justice  shall  direct,  a  list  in  writing  in  the 
English  language,  datfed  and  signed  by  such 
Advocate  or  Vakeel,  of  such  of  the  docu- 
ments and  depositions  of  the  witnesses,  or  of 
such  portions  thereof  as  he  wishes  to  be  read 
at  the  hearing,  and  upon  whis^h  he  intends 
to  rely  in  support  of  the  appellant's  case. 
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5.  The  time  for  the  delivery  of  such  list 
may  be  extended  by  the  Judge  sitting  for 
the  decision  of  Miscellaneous  cases  upon 
the  verbal  application  of  an  Advocate  or 
Vakeel,  if  the  Judge  be  satisfied  that  there 
is  a  reasonable  ground  for  the  application. 

6.  The  Advocate  or  Vakeel  of  the  re- 
spondent, or  of  any  party  who  may  intervene, 
shall  have  liberty  to  inspect  and  take  a  copy 
of  such  list  at  his  own  expense. 

7.  Within  thirty  days  after  the  date  of 
such  list,  the  Vakeel  of  the  respondent,  or 
of  any  party  who  may  inter\'ene,  shall  deli- 
ver to  the  Deputy  Registrar,  or  to  such 
other  officer  as  the  Chief  Justice  shall 
direct,  a  list  in  writing  in  the  English 
language,  dated  and  signed  by  him  of  such 

-  of  the  documents  and  depositions  in  the  case 
or  such  portion  thereof  as  he  wishes  to  be 
read  at  the  hearing,  and  upon  which  he  in- 
tends to  rely  in  support  of  the  case  of  his 
client. 

8.  A  further  time^  for  the  delivery  of 
such  list  may  be  granted  by  the  Judge 
sitting  for  the  decision  of  Miscellaneous 
cases,  upon  the  verbal  application  of  an 
Advocate  or  Vakeel,  if  the  Judge  be  satis- 
fied that  there'  is  a  reasonable  ground  for 
the  application. 

9.  If  the  respondent  intends  to  object 
to  the  decision  of  the  Lower  Court,  he  shall, 

,    when   be   gives   in   his   list   under  Rule   7, 
deliver  to  the  Registrar  a  written  statement. 
of  his  grounds  of  objection. 

10.  After  the  expiration  of  the  time 
allowed  for  the  delivery  of  the  last-men- 
tioned list,  the  Registrar  shall  cause  the 
necessary  translations  to  be  made,  including 
a  translation  of  the  documents  and  deposi- 
tions mentioned  in  the  lists  abovennentioned, 
if  any  shall  have  been  delivered,  and  shall 
prepare  a  paper  book  for  the  Judges. 

11.  The  paper  book  in  regular  appeals 
shall  contain  the  following  papers  or  trans- 
lations of  them,  when  they  are  not  in  the 
English  language : — 

I.  The  plaint  and  the  date  on  which  it 
was  filed. 

H.  The  written  statements  and  deposi- 
tion^ (if  any)  of  the  parties  in  the  Lower 
Court 

in.  The  issues  (ifiany)  framed  and  re- 
corded in  the  Lower  Court. 


IV.  The  judgment  of  the  Lower  ComL 

V.  The  documents  and  depositions  1 
any)  specified  in  the  lists  mentioned  2 
Rules  4  and  7. 

VI.  The  grounds  of  objection  (if  iBif 
intended  to  be  made  by  the  respondent. 

12.  In  all  special  appeals,  except 
entered  in  the  list  of  short  special  appeak 
as  hereinafter  mentioned,  the  paper  book 
shall  contain  the  following  docaments  or 
translations  of  them  if  they  be  not  ia 
English  :— 

I.  The  judgment  of   the   Court    of   fjA 

instance. 

II.  The  judgment  of  the  Lower  Coon  rf 

appeal. 

III.  The  grounds  of  special  appeal. 

IV^.  The  grounds  of  objection  made  hj 
respondent  if  any. 

V.  If  the  Advocate  or  Vakeel  of 
party  shall  give  notice  to  the  Registrar, 
if  it  appear  from  the  grounds  of  appeal 
the  question  turns  upon  the  construction  of  a 
document,  a  translation  of  the  documeoi 
shall  be  inserted  in  the  paper  book. 

13.  In  all  appeals,  except  special  appeals 
entered  in  the  list  of  short  special  appeals, 
the  Registrar  shall  cause  the  paper  books  to 
be  printed. 

14.  Each  of  the  parties,  who  intends  fo 
have  his  case  argued  by  an  Advocale  or 
Vakeel,  shall,  in  cases  of  regular  appeal,  takt 
one  copy  of  the  paper  book,  or  two  copies  if 
he  intends  to  have  his  case  argued  by  two 
Advocates  or  Vakeels,  and  he  shall  pay  ^or 
such  copy  or  copies  the  cost  price  thereof. 

15.  The  cost  paid  for  the  one  copy  or 
for  the  two  copies  (as  the  case  may  ht\ 
which  shall  be  taken  by  the  party  who  sue* 
ceeds  in  the  appeal,  shall,  unless  otherwise 
ordered  by  the  Court  which  hears  the  case» 
be  allowed  in  the  costs  (if  any)  ordered  Ir 
be  paid  to  him  by  the  party  who  fails. 

16.  Either  party  may  have  a  copy  of  any 
printed  paper  book   in  special  appeals 
paying  the  cost  price  thereof ;  but  such 
shall  not  be  paid  by  the  party  who  fails» 
less  the  Court  which  hears   the  case  shal 
otherwise  specially  order. 

17.  Any  party  may  have  as  ma^y  copies 
as  he  wishes  of  any  paper  book  upon  pag?» 
ment  of  the  cost  piice  of  printing,  provided 
he    give    notice    to    the    Deputy    Regisuv 
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ftefore  the  piper  book  Is  printed  of  the  num- '  Rules  of  Practice  adopted  hy  the  High  Court 
b«r  of  copies  be  requires.  on  ist  May  r86j. 


1 8.  In  all  fecial  appeals,  which  shall 
be  admitted  after  these  rules  come  into  force, 
^  Judge  or  the  Registrar  or  such  officer  as 
shall  be  appointed  for  that  purpose  by  the 
Chief  Justice,  shall  peruse  the  grounds  of 
appeal ;  and  every  case  in  which  it  shall 
appear  that  the  grounds  of  appeal  are  frivol- 
ous or  such  as  can  be  readily  decided  by 
file  Court,  shall  be  inserted  by  him  in  a  list 
to  be  called  the  list  of  short  special  appeals. 

1 9.  If  ^he  Registrar,  or  such  other  officer 
as  aforesaid,  entertain  a  doubt  as  to  whether 
any  particular  case  ought  to  be  inserted 
In  the  said  list,  he  shall  bring  the  same  to 
the  notice  of  the  Judge  sitting  for  the  deci- 

*sion  of  Miscellaneous  cases,  and  ad  accord - 
mg  to  his  orders. 

ao.  One   day    in    every    week    shall    be 

fixed   for  the  decision  by  a  Division  Court 

consisting  of  two  Judges,  of  cases  inserted 

fik  such  list,  so  long,  as  any   case   inserted 

.'tfrerein  remains  to  be  heard. 

21.  The  Court  may,  if  it  thinks  fit,  order 
.Ipro  or  more  days  to  be  fixed  in  any  week 
^fof  the  hearing  of  such  cases. 

22.  Notice  shall  be  given  of  the  day  or 
•/^ays   fixed  for  that  purpose,  together  with 

a  list  of  the  cases  intended  to  be  called  on 
.  for  hearing  on  such  day  or  days, 

-a 

23.  The  notice  shall  be  fixed  in  a  con- 
:  Spicuous  part  of  the  Court-house  at  least  one 

week  before  the  day  appointed  for  the  hear- 

24.  Unless  othen^ise  specially  ordered, 
the  paper  books  for  the  Judges  in  cases 
inserted  in  the  list  of  short  special  appeals 
aeed  not  be  printed,  and  shall  consist  of  a 
written  copy  of  the  grounds  of  appeal  and 
of  the  objections  (if  any)  intended  to  be 
made  by  the  respondent,  and  also  ot   the 

'  decision  of  the  Lower  Court  of  appeal  if  in 
English,  or,  if  not,  a  translation  of  such 
decision. 

25.  Rule  II  shall  take  effect  as  to  all 
regular  appeals  admitted  since  the  ist  day 
of  January  1862,  in  which  it  shall  be  prac- 

'  ticable  to  have  the  paper  books  printed.  In 
y  cases  preferred  before  the  end  of  May  1863, 
i  the  paper^  mentioned  in  Clabse  5  will  neccs- 
1  sarily  ber  omitted.  The  paper  books  pre- 
r  pared  under  this  rule  shall  be  printed. 


The  Court  is  hereby  pleased  to  rescind 
Rules  27  to  36,  both  inclusive,  of  the  rules 
of  practice  adopted  by  the  late  Sudder 
Court  under  Atl  VIII.  of  1859,  on  the  28th 
October  1859,  and  in  substitution  thereof 
to  enad  the  following  rules  for  regulatjrng 
the  procedure  in  the  presentation  and  hear- 
ing of  applications  for  review  of  judg- 
ment : — 

1.  Petitions  for  review  of  judgment  shall 
be  admitted  by  the  Deputy  Registrar,  sub- 
ject to  the  rules  regarding  stamp  and 
lapse  of  lime  laid  down  in  Section  377,  Ad 
VIII.  of  1859,  and  shall  be  forthwith  laid 
before  the  Judges  or  one  of  the  Judges  who 
passed  the  judgment  of  which  the  review 
is  sought.  Such  Judges  or  Judge  shall  ap- 
point a  day  for  hearing  the  same,  o§  which 
notice  ^hall  be  affixed  in  the  Court  three 
days  at  least  before  the  day  appointed. 

2.  All  petitions  foi%  review  of  jud'gm'ent 
shall  be  accompanied  by  a  copy  of  the  order 
of  which  a  review  is  applied  for ;  and  docu- 
ments filed  with  applications  for  a  review 
of  judgment  shall  be  received  as  exhibits 
in  the  same  manner  as  if  they  had  been 
entered  or  filed  on  the  proceedings  of  the 
original  suit,  or  when  it  was  before  thtf 
Court  in  appeal,  whether  regular  or  special. 

3.  Every  application  for  review  shall  be 
signed  by  the  party  or  his  Advocate  or  Pleader, 
and  shall  be  accompanied  by  a  state- 
ment in  concise  terms  of  the  grounds  dn 
which  the  review  is  considered  to  be  adniis>- 
sible ;  and  in  cases  in  wbichr  the  argument 
in  the  first  hearing  has  been  conducted  by 
an  Advocate  or  Pleader  on  behalf  of  the  ap- 
plicant, by  a  certificate  signed  by  an  Advo- 
cate or  PleJder  of  the  Court,  stating  that  in 
his  judgment  there  are  good  grounds  fof 
granting  the  review. 

4.  Such  statement  and  certificatte  shall  be 
in  the  English  language. 

5.  Every  application  for  a  review  of  judg- 
ment may  be  heard  in  the  first  instance 
by  any  one  of  the  Judges  who  heard  the 
original  case. 

6.  Upon  such  hearing,  the  Judge  may 
reject  the  application,  or  order  the  opposite 

!  party  to  be  summoned. 

7.  An  order  for  rejection  slfall  be  final. 
But  if  an  order  be  passed  for  summoning 
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the  opposite  party,  the  application  shall  be 
determined  by  the  Judges  before  whom  the 
case  was  originally  heard  after  due  notice 
shall  have  been  given  to  the  opposite  party 
to  enable  him  to  appear  according  to  the 
provisions  of  Section  378,  Ad  VIII.  of  1859. 

8.  After  the  expiration  of  such  notice, 
a  day  shall  be  appointed  for  hearing  the 
application  of  which  at  least  three  days' 
notice  shall  be  affixed  in  the  Court. 

9.  If  any  of  the  Judges,  who  heard  the 
case,  shall  be  prevented  by  absence  or  other 
unavoidable  cause  from  hearing  the  case, 
the  application  may  be  heard  and  finally 
determined  by  the  other  or  others  of  such 
Judge  or  Judges ;  but  nothing  in  this  Rule 
shall  be  deemed  to  affect  the  provisions  of 
Section  379,  Aft  VIII.  of  1859. 

ID.  When  only  two  Judges,  who  have 
passed  or  taken  part  in  a  decisiqp,  are  pre- 
sent, and  hear  an  application  for  review 
thereof,  the  review  will  be  granted  only 
when  both  agree  in  tne  order  for  its  admis- 
sion. 

11.  In  all  cases  for  application  of  review 
now  pending,  whether  notice  shall  have  been 
issued  to  the  opposite  party  or  not,  the  ap- 
plication may  be  heard  and  rejected  by  any 
one  of  the  Judges  who  heard  the  original 
case. 

12.  No  execution  of  decree  shall  be  stayed 
by  reason  of  an  application  for  review  of 
judgment,  whether  the  opposite  party  be 
ordered  to  be  summoned  or  not,  except 
by  special  order  of  one  of  the  Judges  who 
originally  heard  the  case,  or,  if  all  such 
Judges  shall  be  prevented  by  absence  or 
other  unavoidable  cause  from  hearing  the 
application,  by  one  of  the  oth^  Judges  of 
the  Court. 

13.  These  rules,   with   the  exception    of 
Rules  3  and  4,  shall  take  effect  forthwith 
Rules  3  and  4  shall  come  into  force  on  the 
1 8th  of  May  next. 


Rules  of  Practice  of  the  High  Court  of 
Judicature  at  Fort  William  in  Bengal^ 
dated  the  21st  day  of  June  186^, 

I.  Upon    cpotions,   if  the   application   be 
not  rejected,  notice  to  show  cause  shall  be 


given,  or,  if  the  application  be  granted,  I 
shall  be  granted  only  subject  to  the  cood^' 
tion  that  no  cause  be  shown  to  the  contiav 
within  a  certain  time  (to  be  fixed)  aik| 
service  of  the  order.  The  order  will  tbea 
be  sent  to  the  Mofussil  Court  for  service. 

II.  On  appearing  to  make  the  motioo.  the 
Barrister  or  Vakeel  shall  present  a  petition  n 
English  engrossed  on  a  stamp  of  the  valued 
2  lupees,  containing — 

ist,  A  statement  of  the  names  of  the  p«r< 
ties  and  of  the  value  of  the  suit  or  appeai 
involved  in  the  motion. 

2nd.  The  grounds  of  the  motion. 

And  when  the  motion  is  for  an  order  ca 
the  Lower  Court  for  submission  of  does* 
ments  or  other  papers  not  before  the  Coait 


3rd.  A  sped- 
tic  statemen:  of 
the  papers,  thesr 
nature>  and  the 
custody  under 
which  they  ai% 
as  (Ser  margiail 
exemplar ;  and 


4th.  Acerdi- 
cate  signed  bf 
the  Vakeel  thit 
such  docuraenB 
or  other  papci* 
are  relevant  aad 
material  for  the 
purposes  of  the  appeal,  or  the  answer  to  the 
appeal  for  which  they  may  be  required. 

III.  When  a  document  is  wanted,  toA 
it  will  not  delay  the  hearing  of  the  appeal  to 
send  for  the  document,  a  motion  shall  not  be 
necessary,  but  a  written  requisition  to  tbft 
Deputy  Registrar  shall  be  sufficient,  ankfl 
he  shall  endorse  therein  that  an  applicatioa 
to  the  Court  ought  to  be  made. 

IV.  Whenever  an  application  for  a  docu- 
ment is  made  to  the  Court  by  motion  it 
a  case  in  which  the  hearing  of  the  appedl 
will  be  delayed  by  sending  for  the  documieit 
the  petition  shail  state  the  reasonsi  why  tb> 
application  was  not  made  to  thtf  Dcp^ 
Registrar  at  an  eariier  period. 


t 

s 

(3 

w 
0 

'C 

5 

Date  and  nature  of  do- 
cument. 

"it 
.a" 

c 

Whether  copy  or  origi- 
nal. 

In  what  case  filed  and 
date  of  filing. 

Remarks.              1 
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pblet  for  Pleaders  and  Mookhtars  in  Mofuasil 
Conrts  (Regulation  Provinces). 

flules  drawn  up  in  accordance  with  Section 
4,  A^  XX.  of  j86^y/or  the  Qualification^ 
Admission,  and  Enrolment  of  Pleaders 
and  Mookhtars  in  Mofussil  Courts. 

1.  Plkadkrs  in  the  Mofussil  Courts  of 
Bie  Regulation  Provinces,  within  the  limit 
of  the  jurisdiction  of  the  High  Court, 
Bhall,  as  regards  qualification,  be  of  two 
grades. 

2.  Those  of  the  higher  grade  shall  be 
eompetent  to  appear,  plead,  and  act  in  any 
Civil  or  Criminal  Court  subordinate  to  and 
within  the  limits  of  the  general  .jurisdiction 
of  the  High  Court,  and  also  before  the  Board 
of  Revenue,  or  in  any  Revenue  Court  or 
Office  within  the  said  limits:  Provided  that 
ttey  shall  not  appear,  plead,  or  act  in  the 
lligh  Court 

3.  Those  of  the  lower  grade  shall  be 
;(KMnpetent  to  appear,  plead,  and  act  in  the 
ipourts  of  the  Sadder  Ameens  and  Moonsiffs 

En  the  Courts  of  Assistant  Commission- 
Dztra  Assistant  Commissioners,  and  Re- 
rs  of  Small  Cause  Courts,  and  also  in 
limy  Criminal  Court,  or  before  the  Board  of 
ftevenue,  or  other  Revenue  Court  or  Office, 
within  the  limits  of  the  general  jurisdiction 
191  the  High  Court :  Provided  that  they  shall 
IBOt  appear,  plead,  or  act  in  the  High 
Couit 

4.  Mookhtars  duly  admitted  and  enrol- 
led may,  subject  to  the  conditions  of  their 
certificates  as  to  the  class  of  Courts  in  which 
d^y  are  authorized  to  practise,  appear,  and 
act  in  any  Civil  Court,    and  may  appear, 

jdcad,  and  act  in  any  Criminal  Court  within 
ittie  same  limits:   Provided  that  they  shall 
not   appear,    plead,    or    act    in    the    High 
Court 

5.  All  persons  who,  on  the  ist  January 
\  1866,  were  Pleaders  or  were  lawfully  quali- 
llled  to  act  as   Pleaders  in   any  local  Civil 

Court  subordinate  to  the  High  Court,  are 
qualified  to  be  admitted  and  enrolled  as 
Pleaders,^ubject  to  the  provisions  of  Ad  XX, 
of  1863^.  Stich  persons  tmust  make  their 
VoLV. 


applications  for  enrolment  in  the  man- 
ner prescribed  in  Section  43  of  the  said 
Act. 


Qualifications    for    Plea1)ers 

Higher  Grade. 


OF      THE 


6.  Every  person  may  be  admitted  as  a 
Pleader  of  the  higher  grade  who  shall  be 
qualified  as  hereinafter  prescribed,  that  is 
to  say — 

ist, — If  he  shall  have  obtained  the  Degree 
of  Bachelor  in  Law  of  one  of  the  Universi- 
ties of  Calcutta,  Madras,  or  Bombay,  or 
shall  be  a  Licentiate  in  Law  of  one  of  the 
said  Universities  :  Provided  that  his  applica- 
tion for  admission  as  a  Pleader  be  made 
within  three  years  from  the  time  of  his 
obtaining  such  Degree  or  License,  or  within 
such  further  time  as  the  High  Court  shall 
for  any  special  reason  allow:  or 

* 

2nd, — If  he  shall  satisfy  the  Court  that 
he  possesses  a  competent  knowledge  of  the 
subjects  mentioned  in  this  Clause  by  produc- 
ing a  certificate  from  the  Examiners  here- 
*inafter  mentioned  that  he  has  passed  an 
examination  in  the  Regulations,  Enactments, 
and  Text  Books  set  opposite  to  the  respec- 
tive subjects.  Where  two  or  more  books 
are  mentioned  in  the  alternative,  it  shall  be 
Sufficient  if  the  applicant  pass  in  one  of  such 
books  to  be  selected  by  himself. 


Subjects. 


Regulations,  Enact- 
ments, and  Text 
Books, 


/j/.— The  Law  of 
property  current  in 
Bengal. 

A.  With  refer- 
ence to  the  Perma- 
nent Settlement; — ^to 
the  Government  lien 
on  land  ; — ^to  claims 
to  hold  land  exempt 
from  the  payment  of 
Revenue ; —  and  to 
the  mode  in  which  Es- 
tates can  be  brought 
to  sale  for  arrears  of 
Revenue. 


Regulations  (Bengal) 
I.,  VIII.,  X.,  XIV., 
XIX.,  and  XLIV.  of 
I793»  and  the  Regu- 
lations  and  Acts  by 
which  the  same  have 
been  altered :  Act 
XI.  of  1859  ••  and  the 
preamble  to  Regula- 
tion (Bengal)  II.  of 
I793.      . 
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B.  The  law  of 
under-tenures  and 
the  mode  in  which 
the  same  can  be 
brought  to  saAe  for 
arrears  of  rent. 

C.  The  relation 
of  Landlord  and  Ten- 
ant. 


Regulation  (Bengal) 
VlILof  i8i9:ActX. 
of  1859:  Act  VIII.  of 
1865  (Bengal  Coun- 
cil). 


Act  X.  of  1859  : 
Act  VI.  of  1862 
(Bengal  Council). 


D.  Mortgages:  Macpherson  on 
Registration  of  As-  Mortgages :  Act  XX. 
surances.  of  1866. 


E.  The  Hindoo 
Law  of  Inheritance, 
Succession,  and 
Adoption.  - 


Dayabhaga  and 
Mitakshara;  Dattaka 
Chandrika,  or  Mac- 
naghten's  Principles 
of  Hindoo  Law,  first 
seven  chapters. 


F.    Mahomedan^       Macnaghten's 
Law.  Principles  of  Maho- 

medan  Law,    except 
^  chapter  9. 


G.     The     Indian 
Succession  Act, 


Act  X.  of  1865. 


2nd. 
arising 
tiacts. 


-Obligations        Macpherson 
from    Con-    Contracts. 


on 


jrd, — Civil    Pro- 
cedure. 


^^■— The  Law  of 
Evidence* 


5M. — The  Law  re- 
lating to  Stamps. 

6M. — The  Law  of 
Limitation. 

7M.— Criminal 
Law  and  Procedure. 


Act  VIlLof  1859: 
Act  XXIIL  of  1 86 1  : 
Act  XI.  of  1865. 

Actll.  of  i855,and 
Best,  or  Goodeve,  or 
Norton  on  Evidence. 

Act  X,    of  1862: 
ActXVHLof  1865. 

Act  XIV.  of  1859. 


The  Indian  Penal 
Code  (Act  XLV.  of 
i860)  and  the  Code 
of  Criminal  Proced^ 
ure  (Act  XXV.  of 
1861). 

7.  The  examinations  will  be  held  before 
such  persons  as  the  Government  of  Bengal 
shall  appoint  to  be  Examiners  in  pursuance 
of  Section  6,*Act  XX.  of  1865,  according  to 


such  Regulations  as  shall  be  made  bj 
Government  for  conducting  such 
tions. 

8.  The    application    to    the   High 
for  admission  shall  be  made  within 
years  from  the  time  of  the  applicanf a| 
ing  the  examination,  or  within  such 
time  as  the  Court  shall  for  any  special 
allow. 

9.  In  order  to  qualify  a  person 
sent  himself  for  the  examination 
these  Rules,  for  the  higher  grade 

isf.  He  must  hold  a  certificate  of 
passed   the   Entrance   Examination 
University  of  Calcutta,  Madras,  or 
or  shall  satisfy  the  High  Court  that 
received  a  liberal  education  elsewl 
in  India. 

2nd,  He  must  hold  a  certificate  of 
regularly  attended  a  full  course  of 
in  Law  at  one  of  the  Colleges  zMh 
the  Calcutta  University,  or  such  Laj 
tures  elsewhere  as  shall  be  deemed 
High  Court  to  be  sufficient. 

jrd.  He  must  hold  a  satisfactory 
of  good  moral  character. 

ifih.  He  must  be  between  the 
and   40  years,   unless  he  shall   hai 
admitted  and  shall  have  practised  as  a| 
er  of  the   lower   grade    previously 
application  to  be  admitted  to  the  exs 
for  the  higher  grade,  in  which  case 
be  admitted  to  that  examination  if 
satisfy  the  Judge  of  the  District  \n\ 
he  resides  that  up  to  the  time  of 
plication,  he  has  been  acting  as  a  PU 
the  lower  grade,  and  shall  produce  a| 
cate  from   the   Judge  or  Judges  in 
Court  he  has  been  so  practising, 
or  their  judgment,  he  is  a  proper 
to  be  admitted  to  examinaticm  for  the  I 
grade. 

10.  Any  person  who,  on  the  ist  J 
1866,  was  practismg  as  a  Pleads 
lower  grade,  may    present   himself 
first  examination   for  a  Pleadership 
higher  grade,  which  may  take  place 
expiration  of  six  months  from  the 
tion  of  these  Rules  in  the  Calcutta 
without  having    the  qualificadons  ^1 
by  Clauses  i  and  ^of  Rule  9. 


•*• 
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'  II.  Every  candidate  for  examination  for 
he  higher  grade  shall,  six  weeks  at  least 
i)efore  the  day  fixed  for  the  examination, 
jive  notice  to  the  Judge  of  the  District  in 
vhich  he  resides  of  his  intention  to  present 
Umself  at  the  ensuing  examination,  and  he 
iball  establish  to  the  satisfaction  of  the 
^ge  that  he  possesses  the  qualifica- 
Bons  declared  by  Rules  9  and  10  to  be 
necessary  for  such  candidates. 

12.  The  Judge,  if  satisfied  that  the  can- 
didate possesses  such  qualifications,  shall 
hereupon  enter  his  name,  the  name  of  his 
lather,  his  place  of  residence,  and  his  age,  in 
a  Register,  with  a  certificate  to  the  effect 
ibat  die  Judge  has  been  satisfied  that  he 
^ssesses  the  necessary  qualifications,  and 
Miall  furnish  the  candidate  with  a  copy  of, 
br  an  extract  from,  the  said  Register. 

13.  Before  the  date  of  examination,  every 
candidate  for  the  higher  grade  shall  pay  a 
fee  of  Rs.  20  into  the  Government  Treasury 
M  the  District.  The  candidate  shall  at  the 
^me  time  present  to  the  Collector  the  copy 
if  the  Register  furnished  to  him  under  Rule 
[la,  and  the  Collector's  receipt  for  the  fee 
[khall  be  endorsed  thereon.     Every  candidate 

pr  examination  shall  produce  to  the  Exami- 
icrs  the  copy  of  the  Register  granted  to  him 

nbythe  Judge  with  the   Collector's  receipt 

^endorsed  thereon. 


17.  Upon  the  applicant's  being  admitted 
and  enrolled  by  the  High  Court,  a  certificate 
to  that  effect  shall  be  forwarded  by  the 
Registrar  of  the  High  Court  to  the  Judge 
of  the  District,  who,  upon  the  applicant's 
delivering  and  leaving  with  him  a  declara- 
tion in  writing  signed  by  the  said  applicant 
in  conformity  with  the  recital  in  the  form 
of  certificate  g^ven  in  the  2nd  Schedule  to 
Act  XX.  of  1865,  shall  grant  him  a  certificate 
as  required  by  the  said  Act. 

Qualifications  for  Pleaders  or  the 
Lower  Grade. 

18.  Every  person  may  be  admitted  as  a 
Pleader  of  the  lower  grade  who  shall  satisfy 
the  Court  that  he  possesses  a  competent 
knowledge  of  the  subjects  mentioned  in  this 
clause,  by  producing  a  certificate  from  the 
Examiners  hereinafter  mentioned,  that  he  has 
passed  an  examination  in  the  Regulations, 
Enactments,  and  Text  Books  set  opposite  to 
the  respective  subjects : — 


Subjects, 


Regulations,    Enact- 
*      ments,     and    Text 
Books, 


I 


I  St. — Hindoo  Law... 


14.  Candidates  residing  in  Calcutta  shall 
[pive  the  notice  required  by  Rule  11,  and 
\Wkt  the  payment  required  by  Rule  13,  to 

TO  Judge    and   Collector,    respectively,   of 

the  24-Pergunnahs. 

1'  15.  Any  person,  who  shall  pass  the  exa- 
i^ination  as  a  Pleader  of  the  higher  grade, 
;%nd  who  shall  desire  to  be  admitted,  shall 

Ely  into  the  Government  Treasury   of   the 
istrict  in  which  he  shall  intend  to  practise 
I  Rupees   20,   and   shall,   on   presentation   of 
I  fte  certificate  of  the  Examinees  and  the  Col- 
lector's receipt  for  the  said  sum  of  Rupees 
«o,  be  entitled  to  apply  to  the  High  Court 
for  admission  and  enrolment. 

16.  The    application,    together    with    the 

I  certificate  and  receipt  required  by  Rule  15, 

I  iiliall  be  presented  to  the  Judge  of  the  Dis- 

I  trict  in  which  the   applicant  intends  ordi- 

'Oarily  to  practise,  and  shall  be  for^varded  by 

♦fte  Judge  to  the    Registrar   of   the    High 

Court  ^th  sjich  remarks  as  he  may  think 

fit  to  Bflake  thereon.         • 


2nd.  — 
Law. 


Mahomedan 


Macnaghten's  Prin- 
ciples of  Hindoo 
Law,  first  seven 
chapters. 

Macnaghten's    Prin- 
"  ciples    of*   Maho- 
medan   Law,    ex- 
cept chapter  9. 


3rd, — Law   of   Con-    Macpherson  on  Con* 
tracts.  tracts. 


jfth . — The  Law  of  pro- 
perty    current     in 
Bengal  with  refer- 
ence   to   the   Per- 
manent    Settle- 
ment :  to  the   Go- 
vernment  lien    on 
land  :   to  claim  to 
hold  lands  exempt 
from  the  payment 
of     Government 
Revenue :    and    to 
the  mode  in  which 
Estates     can      be 
brought  to  sale  for 
arrears    of    Reve- 
nue. 


Regulations  (Bengal) 
L,  VHL,  X.,  XlV., 
XIX.,  and  XLIV. 
of  1793,  and  the 
Regulations  aad 
Acts  by  which  the 
same  have  been  al- 
tered :  Act  XL  df. 
1859,  and  the  pre- 
amble to  Regula- 
tion (Bengal)  II.  of 

*793- 
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j/A.— The  relation  of  Aft  X.  of  1859 :  Ad 
La^do^d  and  Ten-  VI.  of  1862  (Ben- 
ant,  gal  Council). 


dM.— The  law  relat- 
ing to  Putnee  Ta- 
looks. 


Regulation  (Bengal) 
Vlll.  of  181 9:  Aft 
VIII.  of  1865  (Ben- 
gal (Douncil). 


7M.— The    Law    of  Aft  XIV.  of  1859. 
Limitation. 

Sih.—Tht  Law  relat-  Aa  X.  of  1862  :  Aft 
ing  to  Stamps.  XVIII.  of  1865. 


gth, — Civil  Proced- 
ure, including  the 
Small  Cause  Court 

Aft. 

loth, — ^The  Law  of 
Evidence. 


Aft  VIIL  of  1859: 
Aft  XXIII.  of 
1861:  Aft  XL  of 
1865. 

Aft  II.  of  1855,  and 
Norton  on  Evi- 
dence. 


Jiih, — Criminal  Law#  Penal      Code      (Aft 
and  Procedure.  XLV.    of     i860): 

Code  of   Criminal 
.    Procedure        (Aft 
XXV.  of  1861). 

19.  The  examinations  will  be  held  before 
such  persons  as  the  Government  of  Bengal 
shall  appoint  to  be  Examiners  in  pursuance 
of  Section  6,  Act  XX.  of  1865,  and  according 
to  such  Regulations  as  shall  be  made  by  the 
said  Government  for  conducting  such  exami- 
nations. 

20.  The  application  to  the  High  Court 
for  admission  shall  be  made  within  three 
years  from  the  time  of  the  applicant's  pass- 
ing the  examination,  or  within  such  further 
time  as  the  Court  shall  for  any  special 
reason  allow.  • 

21.  In  order  to  qualify  a  person  to  pre- 
sent himself  for  examination  for  the  lower 
grad 


Tsi. — He  must  hold  a  certificate  of  having 
passed  the  Entrance  Examination  of  the 
University  of  Calcutta,  Madras,  or  Bombay,  or 
a  certificate  of  having  passed  the  examination 
foY  a  Government  Vernacular  Scholarship, 
or  minor  Scholarship. 

2nd, — He  must  hold  a  satisfactory  certifi- 
cate of  good  moral  character. 

3rd, — He  paust  be  between  the  ages  of  20 
and  35  years. 


22.  Every  candidate  for  examinatioii  Is 
the  lower  grade  shall,   six  weeks    at  leas 
before  the  day  fixed  for  the   examin 
give  notice  to  the  Judge  of  the  Distric:  a 
which  he  resides  of  his  intention  to  pR 
himself  at  the    ensuing    examination,    ani 
shall  establish,  to  the  satisfaction  of 
Judge,  that  he  possesses  the  qualificaijoei 
declared  by  Rule  2 1  to  be  necessary  for 
candidates. 

23.  The  Judge,  if  satisfied  that  the  can- 
didate possesses  such  qualifications,  shil 
thereupon  enter  his  name,  the  name  of  bii 
father,  his  place  of  residence,  and  his  ag^ 
in  a  Register,  with  a  certificate  to  the  effect 
that  the  Judge  has  been  satisfied  that  he  pes* 
sesses  the  necessary  qualifications,  and  sball 
furnish  the  candidate  with  a  copy  of ,  or  a 
extract  from,  the  said  Register. 

24.  Before  the  date  of  examinatjoa, 
every  candidate  for  the  lower  grade  shaS  pv 
a  fee  of  rupees  10  into  the  GovemnwB! 
Treasury  of  the  District.  The  candidse 
shall  at  the  same  time  present  to  the  Colkoar 
the  copy  of  the  Register  furnished  to  Icn 
under  Rule  23,  and  the  Collector's  recei|it 
for  the  fee  shall  be  endorsed  thereon.  EveiY 
candidate  for  examination  shall  prodnoe  9 
the  Examiners  the  copy  of  the  Register  gru^ 
ed  to  him  by  the  Judge  with  the  CoUecfsr> 
receipt  endorsed  thereon. 

25.  Candidates  residing  in  Calcntta  ^il 
give  the  notice  required  by  Rule  22,  aai 
make  the  payment  prescribed  by  Role  24  to 
the  Judge  and  Collector,  respectively,  of  the 
24-rergunnahs. 


26.  Any  person,  who  shall  have 
for  the  lower  grade  under  the  pr< 
Rules,  and  who  shall  desire  to  be  admitteii 
shall  pay  into  the  Government  Treasmj  of 
the  District  in  which  he  shall  intend  to 
practise  Rupees  10,  and  shall,  on  piesentatn 
of  the  Exam4ner^s  certificate  and  of  tbc 
Collector's  receipt  for  the  said  sum  of  Rupees 
10,  be  entitled  to  apply  to  the  High  Coxtft 
for  admission  and  enrolment. 

27.  The  application,  together  with  tte 
certificate  and  receipt  mentioned  in  Rnk 
26,  shall  be  presented  to  the  Judge  of  Ae  J 
District  in  which  the  applicant  intends  or- 
dinarily to  practise,  and  shall  be  forwanM 
by  him  to  the  Registrar  of  the  High-Cootf 
with  any  remarks  which  he  may^thiBk  ft 
to  make  thereon.    • 
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28.  Upon  the  applicant's  being  admitted 
^d  enrolled  by  the  High  Court,  a  certificate 

that  effect  shall  be  forwarded  by  the 
sgistrar   of  the  High  Court  to  the  Judge 

the  District,  who>  upon  the  applicant's 
slivering  and  leaving  with  him  a  declara- 
m  in  writing  signed  by  the  said  applicant 

conformity  with  the  recital  in  the  form 

certificate  given  in  the  2nd  Schedule  to 
XX.  of  1865,  s^^ll  grant  him  a  certi- 
ite  as  required  by  the  said  Act. 

Rules  for  Mookhtars. 

• 

^9.  I  si. — ^Any  person  qualified  to  be 
litted    as    a    Pleader    of    either    grade 

ill  be  entitled  to  be  admitted  as 
>khtar. 

p«/.— Any    person    qualified    to    present 
iself  for  examination    for  a  Pleadership 
either  grade,   may    present   himself    for 
lination  to  be  admitted  as  Mookhtar. 

^d, — ^Any    person   who   can    satisfy   the 

Ige  of  the  District  that  he  possesses  the 

[lowing  qualifications,  may  be  admitted  to 

imination    for    the    ofi&ce    of    Mookhtar, 

» 

L. — ^That  he  is  a  person  of  good  moral 
iracter. 

I. — That  he  has  received  a  liberal  educa- 


!. — ^That  he  is  not  above  the  age  of  35 
t,  unless  he  has  been  previously  prac- 

ig  as  a  Mookhtar,  in  which  case  no  limit 
;e  will  be  prescribed. 

|o.    £very  candidate  for  examination  as 

Fookhtar  shall,  six  weeks  at  least  before 

day    fixed    for    the    examination,  give 

tice  to  the  Judge  of  the  District  in  which 

resides,  of  his  intention  to  present  himself 

le* ensuing  examination,  and  he  shall,  at 

timr  of  giving  such  jiotice,  establish  to 


the  satisfaction  of  such  Judge  that  he  pos- 
sesses all  the  qualifications  declared  by  Rule 
29  to  be  necessary  for  such  candidates. 

31.  The  Judge,  if  satisfied  that  the  can- 
didate possesses  such  qualifications,  shall 
thereupon  enter  his  name,  the  name  of  his 
father,  his  place  of  residence,  and  his  age, 
in  a  Register,  with  a  certificate  to  the  effect 
that  he  possesses  the  necessary  qualifications, 
and  shall  furnish  the  candidate  with  a  copy 
of,  or  an  extract  from,  the  said  Register. 

32.  Before  the  date  of  examination, 
every  candidate  shall  pay  a  fee  of  Rupees  5 
into  the  Government-  Treasury  of  the  Dis- 
trict. The  candidate  shall  at  the  same  time 
present  to  the  Collector  the  copy  of  the  Re- 
gister furnished  to  him  under  Rule  31,  and 
the  Collector's  receipt  for  the  fee  shall  be  en- 
dorsed thereon.  The*  candidate  for  exami- 
nation shall  produce  to  the  Examiners  the 
copy  of  the  Register  granted  to  him  by  the 
Judge  with  the  Collector's  receipt  endorsed 
thereon. 

33.  Candidates  residing  in  Calcutta  shall 
give  the  notice  required  by  Rule  30,  and 
make  the  payment  prescribed  in  ^Rule  32 
to  the  Judge  and  Collector,  respectively,  of 
the  24-Pergunnahs. 

34.  The  examination  shall  be  held  before 
such  persons  as  the  Government  of  Bengal 
shall  appoint  to  be  Examiners  in  pursuance 
of  Section  6,  Act  XX.  of  1865,  and  according 
to  such  Regulations  as  shall  be  made  by 
the  said  Government  for  conducting  such 
examinations.  The  examination  shall  be  in 
the  following  subjects : — 

Code  of  Civil  Procedure. 
Law  of  Limitation. 
Stamp  Laws. 
Small  Cause  Court  Act. 
Penal  Code  and  Code  of  Criminal  Pro- 
cedure. • 
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35.  Any  person,  who  shall  pass  the 
examination  as  a  Mookhtar,  and  who  shall 
desire  to  he  admitted,  shall  pay  into  the 
Government  Treasury  of  the  District  in 
which  he  shall  intend  to  practise  Rupees  8, 
and  shall,  on  presentation  of  the  certificate  of 
the  Examiners  and  of  the  Collector's  receipt 
for  the  said  sum  of  Rupees  8,  be  entitled 
to  apply  to  the  High  Court  for  admission 
and  enrolment. 

36.  The  application,  together  with  the 
certificate  aod  receipt  required  by  Rule  35, 
shall  be  presented  to  the  Judge  of  the 
District  in  which  the  applicant  intends  or- 
dinarily to  practise,  and  shall  be  forwarded 
by  the  Judge  to  the  Registrar  of  the  High 
Court  with  such  remarks  as  he  n^ay  think 
fit  to  make  thereon. 

■  37*  Upon  the  applicant's  being  admitted 
and  enrolled  by  the  High  Court,  a  certificate 
to  that  effect  shall  be  forwarded  by  the  Re- 
gistrar of  the  High  Court  to  the  Judge  of 
the  District,  who,  upon  the  applicant's  deli- 
vering and  leaving  with  him  a  declaration 
in- writing  signed  by  the  said  applicant  in 
conformity  with  the  recital  in  the  form  of 
certificate  given  ii>  the  2jid  Schedule  to  Act 
XX.  of  1865,  shall  grant  him  a  certificate 
as  required  by  the  said  Act. 

38.  If  any  person,  having  passed  the 
examination  entitling  him  to  be  admitted 
and  enrolled  as  a  Mookhtar,  shall  fail  to 
apply  for  such  admission  and  enrolment  for 
a  period  of  three  years,  he  shall  not  be 
admitted  and  enrolled,  unless,  by  special 
order  of  the  High  Court,  the  time  for  such 
application  shall  be  extenc'ed. 

39.  Provided  that  any  person  who,  on 
the  I  St  January  1-866,  had  been  practising 
for  the  term  of  one  year  at  least  immediately 
preceding  that  date  as  a  Mookhtar  in  « 
Criminal  Court,  and  who  shall  satisfy  the 
Judge  of  the  •District  in  which  he  ordinarily 


practised,  that  he  is  a  person  of  good 
character,  and  qualified  by    his    knovkdipj 
of  Law   and  Procedure   to    contiiioe 
tising  as   Mookhtar,   shall    be   adniifrcd 
practise  in  any  Criminal  Court. 

40.  In  any  District  in  which  there  d 
a  resident  Ms^istrate  and-  no  resident  J vd^ 
it  shall  be  sufficient  for  an  applicant  10  9t 
tisfy  the  Magistrate  that  he  possesses  ifa 
qualifications  mentioned  in  Rule  39. 

41.  The  qualifications  required  by  ike 
foregoing  Rules  shall  not  be  necessary  fei 
Pleaders  or  Mookhtars  in  the  Non-R^ 
gulation  Provinces  under  the  Govemm^ 
of  Bengal.  Rules  for  the  qualificatiflB, 
admission,  and  enrolment  of  such  I^eadm 
and  Mookhtars  will  be  published  hereafter. 

42.  If  any  person,  having  been  admiasl 
and  enrolled  as  a  Pleader  or  MooUtt^ 
shall  neglect  to  take  out  a  certificate,  €1 
having  obtained  a  certificate,  shall  fail  tt 
renew  it  for  a  period  of  three  years,  he  shdl 
be  suspended,  and  $hall  not  be  entided  9 
receive  a  certificate  or  to  have  his  omifiott 
renewed  without  further  orders  of  the  Hi^ 
Court. 

43.  Any  person,  who,  having  been  ad» 
mitted  as  a  Pleader  or  Mookhtar, 
accept  any  appointment  under 
or  shall  enter  into  any  trade  or  other 
ness,  shall  give  notice  thereof  to  the  Higb 
Court,  who  may  thereupon  pass  such  ordcs 
as  the  said  Court  may  think  fit 

44.  Any  person,  who  shall  hold  any 
appointment  under  Government,  or  shifi 
carry  on  any  trade  or  other  business  at  the 
time  of  his  application  for  admission  as  a 
Pleader  or  Mookhtar,  shall  state  the  fact  in 
his  application  for  admission. 

45.  Any  wilful  violation  of  any  of  te 
above  Rules  shall  subject  a  Pleader  or 
Mookhtar  to  suspension  or  dismissal.   * 

The  2nd  May  1866.  ^  . 
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Uate  jurisdiction  in  such  cases  as 

opeal  to  the  said  High  Court 

'^  laws  or   regulations   now 


*>. 


W 


^. 


^J 


^urther  ordain  that  the 

aid    High    Court  of 

iicature     at      Fort 

'am     in     Bengal 

and    auihoritv 

nd  estates  of 

within    the 

y  "  of  Fort 

ited  in  the 

.y    before    the 

arther  ordain  that  the 

Court    for     relief    of 

^?^*^^     insolvent    debtors    at 

Calcutta      shall      be 

jefore  one  of  the  Judges  of  the  said 

.*gh  Court  6i  Judicature  at  Fort  William 

in  Bengal,  and  the  said  High  Court,  and 

tany  such  Judge  thereof,    shall    have    and 

?iercise,  within  the  Bengal  division  of  the 
residency  of   Fort  William,   such   powers 
['and  authorities  with  respect  to  original  and 
appellate  jurisdiction  and  otherwise  as  are 
constituted  by  the  laws  relating  to  insolvent 
^iiebtors  in  India. 


*■• 


v^ourt. 


Law  to  he  administered  by  the  High 
Vtouri  of  Judicature  at  Fort  William  in 
\  bengal. 

.  19.  And     we    do    further    ordain     that, 

with    respect    to    the 
By  the  High  Court  in     law  or  equity   to   be 

SfgSS-S^Siuri^sSfrn^    applied  to  each  case 

coming  before  the 
said  High  Court  of  Judicature  at  Fort  Wil- 
liam in  Bengal,  in  the  exercise  of  its  or- 
dinary original  civil  jurisdiction,  such  law 
or  equity  shall  be  the  law  or  equity  which 
would  have  been  applied  by  the  said  High 
Court  to  such  case  if  these  Letters  Patent 
had  not  issued. 

10.  And  We  do  further  ordain  that,  with 

respect     to     the    law 
lo  the  eseictse  of  ex-    q|.    equity    and    rule 

iSSfe."^""'  ""'    of  good  conscience  to 

be  applied  to  each 
case  coming  before  the  said  High  Court 
of  Judicature  at  Fort  William  in  Bengal, 
in  the  exercise  of  its  extraordinaty  original 
civil  jurisdiction,  such  law  or  equity  and 
rule  pf  good  conscience  shall  be  the  law 
or  equity  and  rule  of  good  conscience  which 
would  ^ave  been  applied  to  such  case  by 
any  local  Court  having  jurisdiction  therein. 


21.  And  we  do  further  ordain  that,  with 

respect  to  the  law  or 
By  the  High  Court  in     equity    and     rule     of 

the  exercise  of  appeiiate      „^^  j      ^^^c^i^-^^^     f/^ 

jurisdiction.  ^food     conscience    to 

be  applied  by  the 
said  High  Court  of  Judicature  at  Fort 
William  in  Bengal,  to  each  case  coming  be- 
fore it  in  the  exercise  of  its  appellate  juris- 
diction, such  law  or  equity  and  rule  of  good 
conscience  shall  be  the  law  or  equity  and 
rule  of  good  conscience  which  the  Court 
in  which  the  proceedings  in  such  case  were 
originally  instituted  ought  to  have  applied 
to  such  case. 

Criminal  Jurisdiction. 

22.  And  We  do  further  ordain   that  the 

said    High    Court    of 

Ordinary  originaljuris.     Judicature      at      Fort 

dtction  of  the  High  Court.      ^,;.|,.  .  -n  1 

William  m  Bengal 
shall  have  ordinary  original  criminal  juris- 
diction within  the  local  limits  of  its  ordi- 
nary original  civil  jurisdiction;  and  also  in 
respect  of  all  such  pysons,  both  within  the 
limits  of  the  Bengal  division  of  the  Presi- 
dency of  Fort  William,  and  beyond  such 
limits,  and  not  within  the  limits  of  the  cri- 
minal jurisdiction  of  any  other  High  Court 
or  Court  established  by  competent  legisla- 
tive authority  for  India,  as  the  said  High 
Court  of  Judicature  at  Fort  William  in 
Bengal  shall  have  criminal  jurisdiction  over 
at  the  dale  of  the  publication  of  these  pre- 
sents. 

23.  And   we   do   further   ordain  that  the 

said   High    Court    of 

Jurisdiction  as  to  per-    Judicature     at      Fort 

'"^-  William     in     Bengal, 

,  in  the  exercise  of  its  ordinary  original  cri- 
minal jurisdiction,  shall  be  empowered  to 
try  all  persons  brought  before  it  in  due 
course  of  law. 


sons. 


24.  And  we  do  further  ordain   that  the 

said   High    Court    of 

Extraordinary  original      Judicature       at       Fort 

criminal  jurisdiction.  i^,xYx2.m     in     Bengal 

shall  have  extraordinary  original  crimi- 
nal jurisdiction  over  all  persons  residing  in 
places  within  the  jurisdiction  of  any  Court 
now  subject  to  the  superintendence  of  the 
said  High  Court,  and  shall  have  authority 
to  try  at  its  discretion  any  such  persons 
brought  before  it  on  charges  preferred  by 
the  Advocate-General,  or  by  any  Magistrate 
or  other  officer  specially  empowered  by  the 
Government  in  that  behalf. 
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Rs.  20,000  as  above,  and  on  the  remainder  at 
I  per  cent. 

.  If  the  amount  or  value  shall  exceed 
Rs.  50,000,  on  Rs.  50,000  as  above,  and  on 
the  remainder  at  \  per  cent. 

Provided  that  in  no  case  shall  the  amount 
of  any  fee  exceed  Rs.  3,000. 

Rule  2, — In  suits  for  injuries  to  the 
person  or  character  of  the  Plaintiff,  such 
as  suits  for  Assault  or  Defamation,  or  for 
injuries^  to  property,  or  to  enforce  rights 
where  the  pecuniary  value ^ of  .such  injury  or 
right  cannot  be  exactly  defined,  as  in  suits  for 
interference  with  a  Right  to  Light  or  Water, 
or  to  enforce  a  Right  of  Pre-emption,  or  suits 
for  the  Partition  of  Joint  Property,  where 
partition  is  improperly  resisted,  if  the  Plaint- 
iff succeed,  the  Court  may  order  the  fee  of 
the  Pleader  for  the  Plaintiff  to  be  calculated 
with  reference  either  to  the  amount  decreed 
or  according  to  the  valuation  of  the  suit,  or 
according  to  such  a  sum  not  exceeding  the 
valuation  as  the  Court  shall  think  reason- 
able and  shall  fix  with  reference  to  the  im- 
portance of  the  subject  of  the  dispute.  In 
any  such  case  the  amount  of  the  Plead- 
er's  fee  shall  be  calculated  according  to 
the  scale  in  Rule  i . 

Rule  J. — If  the  suit  be  dismissed  for 
default  or  upon  the  merits,  or  be  decreed 
for  the  Defendant,  the  Defendant's  Pleader's 
fee  shall  be  calculated  according  to  the  scale 
in  Rule  i  on  the  whole  value  of  the  suit. 

Rule  4. — If  the  suit  shall  be  decreed  for 
the  Plaintiff-as  to  part  only  of  his  claim,  and 


as  to  the  remainder  shall  be  dismissed 
decreed  for  the  Defendant,  the  fees 
to  each  party's  Pleader  shall  be  fixed 
reference  to  the  value  of  that  part  of  i 
claim  in  respect  of  which  he  shall 
and   shall  be  calculated   according  to 
scale  in  Rule  i. 

Rule  5. — If  in  any  suit  for  Unliqoidj 
Damages  the  Plaintiff  shall  succeed  as  to 
whole  of  his  cause  of  action,  but  shall 
to  recover  the  full  amount  of  damages  d 
ed,  the  Defendant  shall  not  be  entitled  toi 
allowance  for  a  Pleader's  fee  in  respect 
the  difference  between  the  amount  of 
claimed  and  the  amount  recovered, 
the  Court  shall  be  of  opinion  that  the 
claimed  for  damages  was  unreasonable  or i 
cessive,  and  shall,  for  that  or  any  other 
to  be  specified,    direct  that  a  fee    for 
Pleader  shall  be  allowed  to  the  Defei 

If  specially  allowed,  the  amount  of 
fee   shall  be   fixed   with   reference    to 
amount  of  damages  disallowed  to  the 
iff,  and  shall  be  calculated  according  10 
scale  in  Rule  i. 

Rule  6, — If  several  Defendants  who 

a  joint  or   common  interest  succeed 

a  joint  defence  or  upon  separate   defence 

substantially  the  same,  not  more  than  ooe 

Pleader's  fee  shall  be   allowed    unless  the 

Court   shall   otherwise  order  for   a  retsip 

which  shall  be  recorded.    If  only  one  fee  be 

allowed,  the  Court  shall  direct  to  whicb  of 

the  Defendants  it  shall  be  paid,  or  shall  i|k 

portion  it  among  the  several  Defendiots  b 

such  manner  as  tbe  Court  shall  thiiu  fit 

h 
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Rule  7. — If  several  defendants  who  have 
separate  interests  set  up  separate  and  dis- 
tinct defences,  and  succeed  thereon,  a  fee  for 
one  Pleader  for  each  of  the  defendants  who 
shall  appear  by  a  separate  Pleader  may  be 
allowed  in  respect  of  his  separate  interest. 
Such  fee,  if  allowed,  shall  be  calculated  with 


Rule  JO, — If  a  review  be  rejected  after 
summoning  the  opposite  party,  or  if  after  the 
admission  of  a  review  the  former  judgment 
be  upheld,,  the  Pleader's  fee,  if  allowed  to  the 
successful  party  in  the  review,  shall  be 
fixed  by  the  Court  at  an  amount  which  shall 
not    in    any    case    exceed   one-half   of   the 


reference  to  the  value  of  the  separate  in-    amount  allowed  by  these  Rules  in  case  of  an 
Merest  of  such  defendant,  according  to  the    original  decree, 
^cale  in  Rule  1. 


Rule  8. — The  amount  in  respect  of  the 
fee  of  an  adversary's  Pleader,  when  allowed 
In  any  Miscellaneous  Proceeding,  or  for 
any  other   matter  than    that  of    appearing, 


Rule  II, — If,  after  the  admission  of  a  re- 
view, the  former  judgment  be  reversed,  the 
fee  of  the  Pleader  in  respect  of  the  review,  if 
allowed  to  the  party  who  succeeds  in  the 
review,  shall  not  exceed  one-half  the  amount 


';  allowed  by  these  rules  in  case  of  an  original 

^acting,  or  pleading  in  a  suit  prior  to  decree, ,  rr.^^     ^        i,*     ^  . 

decree.     The  fee  allowed  m  respect  of  the 

'Shall  be  fixed  by  the  Court  according  to  the  .,,  ^     .  ,  t.,     ,    ♦ 

1  review  will  be  irrespective  of  any  Pleader  s 

^following  scale,  ^•/'^.  .• —  \  ..,,,. 

L  I  fee  which  may  be  included  in  any  costs  m 

'    Rs.  10  to  Rs.  80  in  the  Court  of  a  Judge  \  respect  of  the  original  suit  which  may  be 
^or  Principal  Sudder  Ameen.  '  adjudged  to   the    successful    party    by    the 


judgment  in  review. 


Rs.  4  to  Rs.  16  in  the  Court  of  a  Sudder 
Ameen. 


Rule  12, — The  amount  to  be  allowed  on 
'  account  of  the  fee  of  an  adversary's  Pleader 

Re.  I  to  Rs.  4  in  the  Court  of  a  Moon- 1  in  appeals  shall  be  calculated  on  the  same 


siff. 


The  above  scale  shall  apply  to  applications 
,  under  Section    53   or   54  of   Act  XX.    of 

\.  '865. 

Rule  9. --In  every  suit  in  any  Court  of 
Original  Jurisdiction  which  shall  be  unde- 
fended, the  amount  to  be  paid  as  the  fee  of 


scale  as  in  original  suits,  and  the  principles 
of  the  aboxe  rules  as  to  original  suits  shall 

be   applied,   as   nearly  as  may  be,  to  ap- 

■ 

peals.  ^ 

Rule  13. — When  the  interest  of  several 
appellants  is  joint,  not  more  than  one  Plead- 
er's fee  shall  be  allowed,  unless  the  Court 
shall  otherwise  order  for  a  reason  to  be  re- 


the  adversary's  Pleader  shall  be  calculated  .  corded.     If  one   fee   only   be   allowed,  the 

at  one-half  the  sum  at  which  it  would  have  j  Court  shall   direct  to  which  of  the  appel- 

been  enlarged  had  the  suit  been  defended.         lants  it  shall  be  paid,  or  shaTl  apportion  it 

Vol.  V. 
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Miongst  thie  several  appellants  in  such  pro- 
portions as  it  shall  think  fit. 

Rule  14. — If  several  respondents  in  one 
appeal  appear  by  separate  Pleaders,  in  de- 
termining whether  several  Pleaders'  fees 
shall  be  allowed,  the  Court  shall  be  guided 
by  the  principles  laid  down  in  Rules  6 
and  7. 

Rule  /J. — If  in  any  instance  the  payment 
of  fees,  according  to  the^  preceding  Rules, 
shall  not  appear  to  the  Court  to  be  just  and 
equitable,  the  Court  may  exercise  its  dis- 
cretion in  charging  the  fee  of  the  adversary's 
Pleader  in  such  manner  as  may  appear  just 
and  equitable;  but  iif  every  case  when  an 
allowance  is  made  for  a  Pleader's  fee,  the 
amount  shall  be  calculated  according  to  the 
scale  in  Rule  i,  or  according  to  Rule  8, 
as  the  case  may  be. 

Provided  that,  if,  under  the  provisioiis  of 
Section  351,  Act  VIII.  of  1859,  the  decree 
of  a  Lower  Court  be  reversed' on  appeal,  and 
the  case  be  remanded  to  the  Lower  Court  to 
be  tried  upon  the  merits,  the  Lower  Court, 
On  passing  its  decree,  may  allow  to  the  suc- 
cessful party  such  a  sum  as  the  Court  shall 
consider  to  be  reasonable,  not  exceeding  half 
the  amount  calculated  according  to  the  scale 
in  Rule  i  on  account  of  his  Pleader's  fee  in 


respect  of  the  re-hearing,  in  addition  to  ^ 
full  amount  of  his  Pleader's  fee  calmfcrnid 
according  to  that  scale. 


Provided  also  that,  if  an  appeal  be 
red  against  the  decree  passed  on  remand,  ifae  ' 
fee,  if  any,  allowed  by  the  Appellate  Coort 
to  the.  party  succeeding  in  that  i^peal,  sfaaD 
not,  unless  for  a  special  reason  to  be  recood' 
ed,  be  less  than  quarter,  nor  mcnre  than  hal^ 
of  the  amount  calculated  at  the  rate  mea* 
tioned  in  Rule  i,  if,  by  the  decree  of  the 
Appellate  Court  remanding  the  case,  tbe 
same  party  shall  have  been  allowed  a  ftA 
Pleader's  fee  in  respect  of  the  former  aj^teil 
in  the  suit  either  absolutely  or  conditiona^r 
upon  his  succeeding  upon  the  remand. 


Provided  also  that,  if,  under  Section  3S4t 
Act  VIII.  of  1859,  an  issue  be  framed  ani 
referred  by  the  Appellate  Court  for  trial  hf 
the  Lower  Court,  the  Appellate  Conn  maf; 
if  it  think  proper,  allo^'  to  the  party  yfm 
shall  succeed  in  the  appeal,  such  a  sum  m 
the  Court  shall  consider  reasonable,  not  ex* 
ceeding  half  the  amount  calculated  al  (he 
rate  mentioned  in  Rule  i  for  his  Pleado'i 
fee  in  respect  of  the  trial  of  the  issue  in  te 
Lower  Court,  in  addition  to  a  full  lee,  ia 
respect  of  the  appeal,  calculated  ai  thtf 
rate. 


■ 
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tiEercise  appellate  jurisdiction  in  such  cases  as 
are  subject  to  appeal  to  the  said  High  Court 
by  virtue  of  any  laws  or  regulations  now 
in  force. 

17.  And  We  do  further  ordain  that  the 

said    High    Court  of 

Ju^d^Unatics"'  '""    Judicature     at      Fort 

Wilnam  in  Bengal 
shall  have  the  like  power  and  authority 
with  respect  to  the  persons  and  estates  of 
infants,  idiots,  and  lunatics  within  the 
Bengal  division  of  the  Presidency  of  Fort 
William  as  that  which  was  vested  in  the 
said  High  Court  immediately  before  the 
publication  of  these  presents. 

18.  And   we  do  further  ordain  that  the 

Court    for     relief    of 

Provision  with  respect      jncolupnf     H*»htnrQ     af 
to  the  Insolvent  Court.         "JSOlvent     OeDtors     at 

Calcutta  shall  be 
held  before  one  of  the  Judges  of  the  said 
High  Court  6i  Judicature  at  Fort  William 
in  Bengal,  and  the  said  High  Court,  and 
any  such  Judge  thereof,  shall  have  and 
exercise,  within  the  Bengal  division  of  the 
Presidency  of  Fort  William,  such  powers 
and  authorities  with  respect  to  original  and 
apellate  jurisdiction  and  otherwise  as  are 
constituted  by  the  laws  relating  to  insolvent 
debtors  in  India. 

Law  to  he  administered  by  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal, 

19.  And     we    do    further    ordain    that, 

with    respect    to    the 
By  the  High  Court  in     law  or  equity   to   be 

S^fSS*S:5iuriS;^    'applied  to  each  case 

commg     before     the 

said  High  Court  of  Judicature  at  Fort  Wil- 
liam in  Bengal,  in  the  exercise  of  its  or- 
dinary original  civil  jurisdiction,  such  law 
or  equity  shall  be  the  law  or  equity  which 
would  have  been  applied  by  the  said  High 
Conn  to  such  case  if  these  Letters  Patent 
had  not  issued. 

JO.  And  We  do  further  ordain  that,  with 

respect    to     the    law 
lo  the  eserctse  of  ex-    qj-    equity    and    rule 

^^kfS  ""^"^^  "^^^^  ^^  ^^^  conscience  to 
jun   Kion.  ^^    applied    to    each 

case  coming  before  the  said  High  Court 
ol  Judicature  at  Fort  William  in  Bengal, 
in  the  exercise  of  its  extraordinary  original 
civil  jurisdiction,  such  law  or  equity  and 
rale  pi  good  conscience  shall  be  the  law 
or  eqoilv  and  rule  of  good  conscience  which 
would  -Save  been  applied  to  such  case  by 
any  local  Court  having  jurisdiction  therein. 


21.  And  we  do  further  ordain  that,  with 

respect  to  the  law  or 
By  the  High  Court  in    equity    and    rule     of 

the  exercise  of  appellate      ^^'^  j      «^«„^:«.^^^     *^ 

jurisdiction.  ?oo^     conscience    to 

be  applied  by  the 
said  High  Court  of  Judicature  at  Fort 
William  in  Bengal,  to  each  case  coming  be- 
fore it  in  the  exercise  of  its  appellate  juris- 
diction, such  law  or  equity  and  rule  of  good 
conscience  shall  be  the  law  or  equity  and 
rule  of  good  conscience  which  the  Court 
in  which  the  proceedings  in  such  case  were 
originally  instituted  ought  lo  have  applied 
to  such  case. 

Criminal  Jurisdiction, 

22.  And  We  do  further  ordain   that  the 

said    High    Court    of 
Ordinary  onginaijur|s.    Judicature      at     Fort 

diction  of  the  High  Court.      ^,,.,|.  .  -n  1 

William  in  Bengal 
shall  have  ordinary  original  criminal  juris- 
diction within  the  local  limits  of  its  ordi- 
nary original  civil  jurisdiction;  and  also  in 
respect  of  all  such  pysons,  both  within  the 
limits  of  the  Bengal  division  of  the  Presi- 
dency of  Fort  William,  and  beyond  such 
limits,  and  not  within  the  limits  of  the  cri- 
minal jurisdiction  of  any  other  High  Court 
or  Court  established  by  competent  legisla- 
tive authority  for  India,  as  the  said  High 
Court  of  Judicature  at  Fort  William  in 
Bengal  shall  have  criminal  jurisdiction  over 
at  the  date  of  the  publication  of  these  pre- 
sents. 

23.  And   we  do  further   ordain  that  the 

said   High    Court    of 

Jurisdiction  as  toper-    Judicature     at      Fort 

'"'•  William    in     Bengal, 

in  the  exercise  of  its  ordinar>-  original  cri- 
minal jurisdiction,  shall  be  empowered  to 
try  all  persons  brought  before  it  in  due 
course  of  law. 

24.  And  we  do  further  ordain   that  the 

said   High    Court    of 

Extraordinary  original      Judicature      at       Fort 
cnminaljunsdiction.  J^.^^.^^       .^      ^^^^^^ 

shall  have  extraordinary  original  crimi- 
nal jurisdiction  over  all  persons  residing  in 
places  within  the  jurisdiction  of  any  Court 
now  subject  to  the  superintendence  of  the 
said  High  Court,  and  shall  have  authority 
to  try  at  its  discretion  any  such  persons 
brought  before  it  on  charges  preferred  by 
the  Advocate-General,  or  by  any  Magistrate 
or  other  officer  specially  empowered  by  the 
Government  in  that  behalf. 
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And  whereas  by  the  said  recited  Aft  it  is 


S.  17. 


declared  lawful  for  Her  Majesty, 


Tide. 


at  any  time  within  three  years 
after  the  establishment  of  the  said  High 
Court,  by  Her  Letters  Patent,  to  revoke  all 
or  such  parts  or  provisions  as  Her  Majesty 
might  think  fit  of  the  Letters  Patent  by 
which  such  Court  was  established,  and  to 
grant  and  make  such  other  powers  and 
provisions  as  Her  Majesty  might  think  fit 
and  as  might  have  been  granted  or  made  by 
such  first  Letters  Patent : 

And  whereas  by  the  Aft  of  the  Twenty- 
eighth  of  Our  Reign,  chapter 
fifteen,  entitled  "  An  Aft  to  ex- 
tend the  Term  for  granting  fresh  Letters 
Patent  for  the  High  Courts  in  India,  and 
to  make  further  provision  respecting  the 
territorial  Jurisdiction  of  the  said  Courts,'* 
the  time  for  issuing  fresh  Letters  Patent 
has  been  extended  to  the  First  of  January, 
One  thousand  eight  hundred  and  sixty- six : 

And  whereas,  in  order  to  make  further 
provision  respecting  the  constitution  of  the 
said  High  Court,  anci  the  administration  of 
justice  thereby,  it  is  expedient  that  the  said 
Letters  Patent,  dated  the  Fourteenth  of 
May,  One  thousand  eight  hundred  and  sixty- 
two,  should  be  revoked,  and  that  some  of  the 
powers  and  provisions  thereby  granted  and 
made  should  be  granted  and  made  with 
amendments  and  additional  powers  and  pro- 
visions by  fresh  Letters  Patent : 

1.  Now,  know  ye  that  We,  upon  full  con- 

sideration  of  the  pre- 

^    Revocation    of    Letters      -v,:r,««      ««.i     ^f    r^.,.. 

Patent  of  1862.  "^^^es,    and    of   Our 

special  grace,  certain 
knowledge,  and  mere  motion,  have  thought 
fit  to  r.evoke,  and  do  by  these  presents 
(from  and  after  the  date  of  the  publication 
thereof  as  hereinafter  provided,  and  subject 
to  the  provisions  thereof)  revoke  Our  said 
Letters  Patent  of  the  Fourteenth  of  I\Iay, 
One  thousand  eight  hundred  and  sixty-two, 
except  so  far  as  the  Letters  Patent  of  the 
Fourteenth  Year  of  His  Majesty  King  George 
the  Third,  dated  the  Twenty-sixth  of  March, 
One  thousand  seven  hundred  and  seventy- 
four,  establishing  a  Supreme  Court  of  Judi- 
cature at  Fort  William  in  Bengal,  were 
revoked  or  determined  thereby. 

2.  And   We  do  by  these  presents  grant, 
„.  ,  ^  ^     „,..      direct,     and     ordain 

HaK£r„S'nu^'!'^"-    that,  notwithstanding 

the  revocation  of  the 
said  Letters  Patent  of  the  Fourteenth  of 
May,  One  thousand  eight  hundred  and  six- 
ty-two, the  High  Court  of  Judicature,  call- 
ed  the   High   Court  of  Judicature  at  Fort 


William    in    Bengal,     shall    be    and  €s> 
tinue,    as   from  the    time  of   the    orgbai 
erection  and  establishment  thereof,  the  Vlv^ 
Court   of    Judicature    at    Fort    William  a 
Bengal  ior  the  Bengal   division  of  the  Prw- 
dency  of  Fort  William  aforesaid  ;  and  \b;l 
the  said  Court  shall  be  and  continue  a  Cccs 
of  Record,  and  that  all  proceedings  cod- 
menced  in  the  said  High  Court,  prior  to  tlie 
date  of  the  publication  of  these  Letters  Pates. 
shall  .be  continued  and  depend   in  the  siil 
High  Court  as  if  they  had  commencetl  in 
the  said  High  Court  after  the  date  of  sock 
publication,  and  that  all  rules  and  orders  h 
force  in  the  said  High  Court,  immediate^ 
before  the  date  of  the  publication  of  these 
Letters  Patent,  shall  continue  in  force,  exce^ 
so  far  as  the  same  are  altered  berebv,  raid 
the  same  are  altered  by  competent  authonrv. 

3.  And  We  do  hereby  appoint  and  oniaa 
Judges  of  the  said  Hiirh     that   the  person  aad  . 

Court  to  be  continued.  persons  w  hoshall,  im- 

mediately before  the  date  of  the  publicatioc  j 
of  these  Letters  Patent,  be  the  Chief  Jo>t;<)e 
and  Judges,  or  acting  Chief  Justice  or  J iidgt% 
if  any,  of  the  said  High  Court  of  Judicatmt 
-at  Fort  William  in  Bengal,  shall  continue  is 
be  the  Chief  Justice  and  Judges,  oraci:Bf 
Chief  Justice  or  Judges  of  the  said  Hiffc 
Court,  until  further  or  other  provision  shii 
be  made  by  Us  or  Our  heirs  and  saccesson 
in  that  behalf,  in  accordance  with  the  said 
recited  Act  for  establishing  High  Courts  rf 
Judicature  in  India. 

4.  And  We  do  hereby  appoint  and  orJaa 

Clerks,'  &c.,  of  the  said  '^^^t  every  clerk  ri 
Hiph  Court  to  be  conti-  ministerial  officer  « 
nued.  the  said   High  Court 

of  Judicature  at  Fort  William  in  Bengal,  i|!- 
pointed  by  virtue  of  the  said  Letters  Paieri 
of  the  fourteenth  of  May,  One  ihous^nu  eirfki 
hui.dred  and  sixty-two,  shall  continue  10  hold 
and  enjoy  his  office  and  employment,  wi:h  'int 
salary  thereunto  annexed,  until  he  be  remov. 
ed  from  such  office  and  employment ;  ami  he 
shall  be  subject  to  the  like  power  of  removal 
regulations,  and  provisions  as  if  he  were  aj'- 
pointed  by  virtue  of  these  Letters  Patent. 

5.  And   We   do   hereby   ordain   that  tiw 
Declaration  to  be  made     Chief  Justiceande^tj 

by  Judjres.  ry   Judge  who  shall 

be  from  time  to  time  appointed  »o 
the  said  High  Court  of  Judicature  it 
Fort  William  in  Bengal,  previouslr  » 
entering  upon  the  execution  of  the  uOtja 
of  his  office,  shall  make  and  subsl^he  die  J 
following  declaration   before   such  aathon? 
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or  person  as  the  Governor-General  in  Coun- 
cil may  commission  to  receive  it : — 
,  "  I,  y4.  B.,  appointed  Chief  Justice  [e?r  a 
"  Tucige]  of  the  High  Court  of  Judicature  at 
**Fort  William  in  Bengal,  do  solemnly  de- 
•*  clare  that  1  will  faithfully  perform  the  du- 
**lies  of  my  office  to  the  best  of  my  ability, 
'*  knowledsre.  and  judgment." 

6.  And  We  do  hereby  grant,  ordain,  and 
appoint    that      the     said      High 
\  Court  of  Judicature  at  Fort  Wil- 
Seal.     )  liam   in  Bengal  shall    have    and 
use,  as  occasion  may   require,   a 
seal  bearing  a  device  and  impres- 
sion of  Our   Royal  arms,  with  an  exergue 
or  label    surrounding   the  same,   with   this 
inscription,    "  The  Seal  of  the  High  Court  at 
Fort  William  in  Bengal."    And  We  do  further 
grant,  ordain,  and  appoint  that  the  said  seal 
shall  be  delivered   to  and   kept  in  ihe  cus- 
tody of  the   Chief  Justice,  and   in  case  of 
vacancy     of    the    office    of    Chief    Justice, 
i  or  during  any   absence   of  the   Chief  Jus- 
[^ce,  the  same  shall  be  delivered  over  and 
j  kept  in  the  custody  of  the  person  appointed 
«.to  act  as  Chief  Justice,  under  the  provisions 
^  Section  7  of  the  said  recited  Act ;   and  we 
[^  further  grant,  ordain,  and  appoint  that, 
v^herisoever  it  shall   happen   that  the  office 
f6f  Chief  Justice  or  of  the  Judge  to  whom 
;the  custodv  of  the  said  seal  be  committed 
j.thall  be  vacant,  the  said  High  Court  shall 
rite  and  is  hereby  authorized  and  empowered 
•I0  demand,  seize,  and  take  the  said  seal  from 
■  any  person  or  persons  whomsoever,  by  what 
vays  and  means  soever  the  same  may  have 
'.  come  to  his,  her,  or  their  possession. 

7.  And    We   do   hereby   further   grant, 
ur .,    e      ,  .  ordain,     and     ap- 

I       Writ's,  &c.,  to  issue  m  name      ^'    .  .1     .     n       .f 
'  of  the  Crown  and  under  Seal.      P^mt  that  all  wntS, 

summons,  pre- 
cepts, rules,orders  and  other  mandatory  process 
to  be  used,  issued,  or  awarded  by  the  said 
High  Court  of  Judicature  at  Fort  William 
fe  Bengal,  shall  run  and  be  in  the  name  and 
style  of  Us,  or  of  Our  heirs  and  successors, 
and  shall  be  sealed  with  the  seal  of  the  said 
High  Court. 

8.  And  We  do  hereby  authorize  and  em- 

Appoinlm.„t  of  Officers.         f^?''     '^!.    ^'^'5] 

Justice  of  the  said 

High  Court  of  judicature  at  Fort  William  in 

Bengal  from  time  to  time,  as  occasion  may 

wquire,  and  subject   to  any  rules   and  re- 

•V^ctions  which  may  be  prescribed  by   the 

Governor-General  in  Council,  to  appoint  so 

iJ^ny  and  such  clerks  and  other  ministerial 

<racers^  shall  be  found  necessary  for  the 

^ministration  of  justice,*  and  the  due  exe- 


\ 


cution  of  all  the  powers  and  authorities 
granted  and  committed  to  the  said  High 
Court  by  these  Our  Letters  Patent.  And 
we  do  hereby  ordain  that  every  such  ap- 
pointment shall  be  forthwith  submitted  to 
the  approval  of  the  -Governor- General  in 
Council,  and  shall  be  either  confirmed  or 
disallowed  by  the  Governor-General  in 
Council.  And  it  is  Our  further  will  and 
pleasure,  and  we  do  hereby  for  Us,  Our  heirs 
and  successors,  give,  grant,  direct,  and  ap- 
point that  all  and  every  the  officers  and 
clerks  to  be  appointed  as  aforesaid  shall 
have  and  receive  respectively  such  reason- 
able salaries  as  the  Chief  Justice  shall,  from 
lime  to  time,  appoint  for  each  office  and  place 
respectively,  and  as  the  Governor-General 
in  Council  shall  approve  of:  Provided  al- 
ways, and  it  is  Our  will  and  pleasure,  that 
all  and  everv  the  officers  and  clerks  to  be 
appointed  as  aforesaid  shall  be  resident  with- 
in the  limits  of  the  jurisdiction  of  the  said 
Court,  so  long  as  they  shall  hold  their  re- 
spective offices ;  but  this  proviso  shall  not 
interfere  with  or  prejudice  the  right  of  any 
officer  or  clerk  to  avail  himself  of  leave  of 
absence  under  any  rules  prescribed  by  the 
Govcrnor-Cjeneral  in  Council,  and  to  absent 
himself  from  the  said  limits  during  the  term 
of  such  leave,  in  accordance  with  the  said 
Rules. 
Admission  of  Advocates,  Vakeels,  and  At- 
torneys. 

9.  And  We  do  hereby  authorize  and  em- 

power    the     .said 

Powers  of  High  Court  in  ad-      High  Court  of  Tu- 

ri" aL™;^^^'  ''''"'^'    dicature    at   Yon 

William  in  Bengal 
to  approve,  admit,  and  enrol  such  and  so  many 
advocates,  vakeels,  and  attorneys,  as  to  the 
said  High  Court  shall  seem  meet;  and 
such  advocates,  vakeels,  and  attorneys,  shall 
be  and  are  hereby  authorized  to  appear 
for  the  suitors  of  the  said  High  Court, 
and  to  plead  or  to  act,  or  to  plead  and 
act  for  the  said  suitors,  according  as 
the  said  High  Court  may  by  its  rules  and 
directions  determine,  and  subject  to  such 
rules  and  directions. 

10.  And  We  do  hereby  ordain  that  the 

said  High  Court  of 

In  making-  rules  for  the     Judicature  at  Fort 

quallHcations,  &c.,  of  Advo-     \viiliam  in  Bengal 

cates,     vakeels,    and   Attor-        ,     ,,  ,  ® 

neys  shall  have  power  to 

make  rules  for  the 
qualification  and  admission  of  proper 
persons  to  be  Advocates,  Vakeels,  and 
Attorneys-at-law.of  the  said  High  Court,  and' 
shall  be  empowered  to  remove  or  to  suspend 
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from  practice,  on  reasonable  cause,  the  said 
Advocates,  Vakeels,  or  Attorney s-at-law  ;  and 
no  persons  whatsoever  but  such  Advocates, 
Vakeels,  or  Attorneys  shall  be  allowed  to  act 
or  to  plead  for,  or  on  behalf  of,  any  suitor 
in  the  said  High  Court,  except  that  any 
suitor  shall  be  allowed  to  appear,  plead, 
or  act  on  his  own  behalf,  or  on  behalf  of  a 
co-suitor. 

Civil  Jurisdiction  of  the  High  Court. 

11.  And  We  do  hereby   ordain  that  the 

said  High  Court  of 

Local  limits  of  the  ordinary      Judicature  at   Fort 

original   jurisdiction   of  the     William  in  Bengal 

High  Court.  1111  J 

shall  have  and  ex- 
ercise ordinary  original  civil  jurisdiction  wiih- 
in  such  local  limits  as  may  from  time  to 
time  be  declared  and  prescribed  by  any  law 
made  by  competent  legislative  authority  for 
India,  and  until  some  local  limits  shall  be  so 
declared  and  prescribed,  within  the  limits 
declared  and  prescribed  by  the  proclamation 
fixing  the  limits  of  Calcutta  issued  by  the 
Governor-General  in  Council  on  the  Tenth 
day  of  September  in^the  year  of  our  Lord 
One  thousand  seven  hundred  and  ninety-four, 
and  the  ordinary  original  civil  jurisdiction 
of  the  said  High  Court  shall  not  extend 
beyond  the  limits  for  the  time  being  declared 
and  prescribed  as  the  local  limits  of  such 
jurisdiction. 

12.  And  We  do   further  ordain   that  the 
^  ..,..,.  ,.  ,      said  High  Court  of 

Orififinal  jurisdiction  as  to      »     ,.      ^"  t-> 

suits.  Judicature  at  Fo^t 

W^illiam  in  Bengal, 
in  the  exercise  of  its  ordinary  original  civil 
jurisdiction,  shall  be  empowered  to  receive, 
try,  and  determine  suits  of  every  descrip- 
tion, if,  in  the  case  of  suits  for  land  or  other 
immoveable  property,  such  land  or  properly 
shall  be  situated,  or  in  all  other  cases  if 
the  cause  of  action  shall  have  arisen,  either 
wholly,  or,  in  case  the  leave  of  the  Court 
shall  have  been  first  obtained,  in  part,  within 
the  local  limits  of  tiie  ordinary  original  ju- 
risdiction of  the  said  High  Court,  or  if  the 
defendant  at  the  time  of  the  commencement 
of  the  suit  shall  dwell,  or  carry  on  business, 
or  personally  work  for  gain  within  such 
limits  ;  except  that  the  said  High  Court  shall 
not  have  such  original  jurisdiction  in  cases 
falling  within  the  jurisdiction  of  the  Small 
Cause  Court  at  Calcutta,  in  which  the  debt 
or  damage,  or  value  of  the  property  sued  for, 
does  not  exceed  One  hundred  rupees. 

13.  And  We   do  further  ordain  that  the 

said  High  Court  of 

.    Kxtraordinari'  original  civil       Judicature  at  Fort 

W  illiam  in  Bengal 


jurisdiction. 


shall  have  power  to  remove,  and  to  tiy  tad 
determine,  as  a  Court  of  extraordinarj  on* 

ginal  jurisdiction,  any  suit  being  or  faiim^ 
within  the  jurisdiction  of  any  Court,  whether 
within  or  without  the  Bengal  division  of  tjbe 
Presidency  of  Fort  William,  subject  to  is 
superintendence,  when  the  said  High  Coo: 
shall  think  proper  to  do  so,  e?ther  on  the 
agreement  of  the  parlies  to  that  effect,  or  for 
purposes  of  justice,  the  reasons  for  so  doiDg 
being  recorded  on  the  proceedings  of  the 
said  High  Court. 

14.  And    We    do    fuither    ordain    ihai, 

where  plaintiff  has 

Joinder  of  several   causes      several    causes    of 
of  action.  ^^,.  .  "       , 

action  against  de- 
fendant, such  causes  of  action  not  being  for 
land  or  other  immoveable  properly,  and  ihe 
said  High  Court  shall  have  original  jarisdictioa 
in  respect  of  one  of  such  causes  of  actioBu 
it  shall  be  lawful  for  the  said  High  Coait 
to  call  on  the  defendant  to  show  cause  why 
the  several  causes  of  action  should  not  be 
joined  together  in  one  suit,  and  to  make 
such  order  for  trial  of  the  same  as  to  the 
said  High  Court  shall  seem  fit. 

15.  And  We  do  further  ordain  that  an  ap- 

peal shall  lie  to  the 

.Appeal  from  the  Courts  of      said  High  CouTt  dL 
original    junsdiction    to    the      t«j:.^.  .   r  -. 

Hi^h  Court   in  its  appellate      J"dicaiure  at   Foft 

junsdiction.  William  in  Bengal 

from  the  judgmcHt 
(not  being   a  sentence  or  order  passed  or 
made  in  any  criminal  trial)  of  one    Jaige 
of  the  said  High  Court,  or  of  one  Judge 
of  any  Division  Court  pursuant  to  Section 
13   of  the  said    recited    Act;  and   that  an 
appeal  shall  also  lie  to  the  said  High  Coait 
from  the  judgment   not  being  a   sentence 
or  order  as  aforesaid  of  two  or  more  Judges 
of  the  said   High  Court,  or  of  such   Diri- 
sion     Court,     wherever    such    Judges    arc 
equally    divided    in    opinion,   and    do  not 
amount   in    number  to   a   majority   of  the 
whole    of    the    Judges    of    the    said    High 
Court  at  the  time  being ;  but  that  the  ri^ 
of  appeal  from  other  judgments  of  the  said 
High  Court,  or  of  such  Division  Court,  shall 
be  to  Lis,  Our  heirs  or  successors,  in  Our  or 
their    Privy    Council,    as    hereinafter    pro- 
vided. 

16.  And  We   do  further  ordain  that  the 

said  High  Coenof 

Appeal  from  Courts  in  the      TudicatUie  at  FoU 
Provinces.  \t''ii.         •     ti         1 

wuliam  in  Bengal 
shall  he'a  Court  of  appeal  from  the  CivilCoui 
of  the  Bengal  Division  of  the  Presi^ocf 
of  Fort  William,  and  from  all  oth^ Cooto 
subject    to    its  su{)erintendence,  and  shiB  * 
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esrcrcise  appellate  jurisdiction  in  such  cases  as 
are  subject  to  appeal  to  the  said  High  Court 
by  virtue  of  any  laws  or  regulations  now 
in  force. 

17.  And  We  do  further  ordain  that  the 

said    High    Court  of 

William  in  Bengal 
Bball  have  the  like  power  and  auihority 
with  respect  to  the  persons  and  estates  of 
infants,  idiots,  and  lunatics  within  the 
I^ngal  division  of  the  Presidency  of  Fort 
William  as  that  which  was  vested  in  the 
^id  High  Court  immediately  before  the 
publication  of  these  presents. 

18.  And  we  do  further  ordain  that  the 

^     Court    for     relief    of 

Provision  with  respect      incolupnt     HphtnrQ     at 

to  the  Insolvent  Court.       msolvent    aeDtors    at 

Calcutta  shall  be 
held  before  one  of  the  Judges  of  the  said 
High  Court  ti  Judicature  at  Fort  William 
in  Bengal,  and  the  said  High  Court,  and 
any  such  Judge  thereof,  shall  have  and 
exercise,  within  the  Bengal  division  of  the 
l^residency  of  Fort  William,  such  powers 
and  authorities  with  respect  to  original  and 
appellate  jurisdiction  and  otherwise  as  are 
constituted  by  the  laws  relating  to  insolvent 
debtors  in  India. 

Law  to  he  administered  by  the  High 
Court  of  Judicature  at  Fort  William  in 
Bengal, 

19.  And     we    do    further    ordain    that, 

with    respect    to    the 

By  the  High  Court  in     J^w    or    equity    to    be 

*^"S:Siuri°sd&    applied  to  each  case 
*  coming     before     the 

said  High  Court  of  Judicature  at  Fort  Wil- 
liam in  Bengal,  in  the  exercise  of  its  or- 
dinary original  civil  jurisdiction,  such  law 
or  equity  shall  be  the  law  or  equity  which 
would  have  been  applied  by  the  said  High 
Coart  to  such  case  if  these  letters  Patent 
had  not  issued. 

ao.  And  We  do  further  ordain  that,  with 

respect    to    the    law 

lo  the  eserctse  of  ex-  q|.  equity  and  rule 
toaprdinary  original  civil  ^  ^  conscience  tO 
jurisdiction.  ,      °         f    J     X  u 

be  applied  to  each 
case  coming  before  the  said  High  Court 
0f  Judicature  at  Fort  William  in  Bengal, 
in  the  exercise  of  its  extraordinary  original 
civil  jurisdiction,  such  law  or  equity  and 
rule  pf  good  conscience  shall  be  the  law 
or  equity  and  rule  of  good  conscience  which 
^ronld  -Save  been  applied  to  such  case  by 
'    any  local  Court  having  jurisdiction  therein. 


21.  And  we  do  further  ordain  that,  with 

respect  to  the  law  or 

By  the  High  Court  in     equity     and     rule     of 

the  exercise  ot  appellate      _I^  j      «^«««:«.«^«.     *^ 

jurisdiction.  .?oo^     conscience    to 

be  applied  by  the 
said  High  Court  of  Judicature  at  Fort 
William  in  Bengal,  to  each  case  coming  be- 
fore it  in  the  exercise  of  its  appellate  juris- 
diction, such  law  or  equity  and  rule  of  good 
conscience  shall  be  ihe  law  or  equity  and 
rule  of  good  conscience  which  the  Court 
in  which  the  proceedings  in  such  case  were 
originally  instituted  ought  to  have  applied 
to  such  case. 

Criminal  Jurisdiction, 

22.  And  We  do  further  ordaiH   that  the 

said    High    Court    of 
Ordinary  or^inaHuns-    Judicature      at     Fort    • 

diction  ofthe  High  Court.      ^,,.||.  .  ^  , 

William  m  Bengal 
shall  have  ordinary  original  criminal  juris- 
diction within  the  local  limits  of  its  ordi- 
nary original  civil  jurisdiction;  and  also  in 
respect  of  all  such  pysons,  both  within  the 
limits  of  the  Bengal  division  of  the  Presi- 
dency of  Fort  William,  and  beyond  such 
limits,  and  not  within  the  limits  of  the  cri- 
minal jurisdiction  of  any  other  High  Court 
or  Court  established  by  competent  legisla- 
tive authority  for  India,  as  the  said  High 
Court  of  Judicature  at  Fort  William  in 
Bengal  shall  have  criminal  jurisdiction  over 
at  the  date  of  the  publication  of  these  pre- 
sents. 

23.  And  we   do  further  ordain  that  the 

said   High    Court    of 

Jurisdiction  as  to  per-    Judicature     at      Fort 

William  in  Bengal, 
in  the  exercise  of  its  ordinary  original  cri- 
minal jurisdiction,  shall  be  empowered  to 
try  all  persons  brought  before  it  in  due 
course  of  law. 

24.  And  we  do  further  ordain   that  the 

said   High    Court    of 
Extraordinary  original    Judicature     at     Fort 

cnmmal  jurisdiction.  J^.^^.^^       .^      ^^^^^^ 

shall  have  extraordinary  original  crimi- 
nal jurisdiction  over  all  persons  residing  in 
places  within  the  jurisdiction  of  any  Court 
now  subject  to  the  superintendence  of  the 
said  High  Court,  and  shall  have  authority 
to  try  at  its  discretion  any  such  persons 
brought  before  it  on  charges  preferred  by 
the  Advocate-General,  or  by  any  Magistrate 
or  other  ofiBcer  specially  empowered  by  the 
Government  in  that  behalf. 
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25.  And  We  do  further  ordain  that  there 

shall  be  no  appeal  to 
No  appeal  from  High     the  said  High  Court 

Court  exercisine  oneinal        e  ^     \'      *  »  i^   _4. 

jurisdiction.  of  Judicature  at  tort 

William  in  Bengal 
from  any  sentence  or  order  passed  or  made 
in  any  criminal  trial  before  the  Courts  of 
original  criminal  jurisdiction  which  may  be 
constituted  by  one  or  more  Judges  of  the 

said      High      Court. 

Court  may  reserve  points      3^^  j^  gj^^n  ^e  at  the 
ot  law.  ,.  .  - 

discretion  or  any 
such  Court  to  reserve  any  point  or  points  of 
law  for  the  opinion  of  the  said  High  Court. 

26.  And  We  do  further  ordain  that,  on 

such  point  or  points 

Hijgrh  Court  to  review  on      gf   Jaw   being   SO    re- 
certi  ficate  of  the  Advocate-      ^       ^j„««f^«L„«:j   ^ 

Q^n^ral.  served  as  aforesaid ,  or 

on  its  being  certified 
by  the  said  Advocate-General  that,  in  his 
judgment,  there  is  an  error  in  the  decision 
of  a  point  or  points  of  law  decided  by  the 
Court  of  original  criminal  jurisdiction,  or  that 
a  point  or  points  of  law  which  has  or  have 
been  decided  by  the  said  Court,  shall  be 
further  considered,  the  said  High  Court  shall 
have  full  power  and  authority  to  review  the 
case,  or  such  part  of  it  as  may  be  necessary, 
and  finally  determine  such  point  or  points 
of  law,  and  thereupon  to  alter  the  sentence 
passed  by  the  Court  of  original  jurisdiction, 
and  to  pass  such  judgment  and  sentence  as 
to  the  said  High  Court  shall  seem  right. 

27.  And  We  do  further   ordain   that   the 

said  High  Court  of 
■^Appeals  from  Criminal  Judicature  at  Fort 
Courts  m  the  Provmccs.         v.r.n.  •        t>  1 

William  in  Bengal 
shall  be  a  Court  of  Appeal  from  the  Criminal 
Courts  of  the  Bengal  division  of  the  Presi- 
dency of  Fort  William,  and  from  all  other 
Courts  subject  to  its  superintendence,  and 
shall  exercise  appellate  jurisdiction  in  such 
cases  as  are  subject  to  appeal' to  the  said 
High  Court  by  virtue  of  any  law  now  in 
force, 

28.  And  We  do  further  ordain  that  the  said 

High  Court  of  Judica- 

Hearinjf      of      referred     ^urg  ^t  Fort  William 
cases,  and  revision  of  en-     .      -n^^^^i    ^u^ii  k«.  « 

minal  trials.  »"  Bengal  shall  be  a 

Court  of  reference  and 
revision  from  the  Criminal  Courts  subject  to 
its  appellate  jurisdiction,  and  shall  have 
power  to  hear  and  determine  all  such  cases 
referred  to  it  by  the  Sessions  Judges,  or  by 
any  other  officers  now  authorized  to  refer 
cases  to  th^  said  High  Court,  and  to  revise 
all  such  cases  tried  by  any  Officer  or  Court 
possessing  criminal  jurisdiction,  as  are  now 


subject  to  reference  to  or  revision  by 


said  High  Court. 


29.  And   We  do  further  ordain   that 

said  Hijrh  Court 

High  Court  may  direct 
the  transfer  of  a  case 
from  one  Court  to  another. 


have  power  to  din 
the  transfer  of 
criminal  case  or 
peal  from  any  Court  to  any  other  Cocrt 
equal  or  superior  jurisdiction,  and  also 
direct  the  preliminary  investigation  or 
of  any  criminal  case  by  any  Officer  or  Cos 
otherwise  competent  to  investigate  or  try  i 
though  such  case  belongs,  in  ordinary  cooise, 
to  the  jurisdiction  of  some  other  Officer  or 
Court. 

Criminal  La7t\ 

30.  And    We   do  further  ordain   that  sul 
^«.     ,         t         .  .    ,     person?   brought  ioi 

High  Court  of  Jiic> 
cature  at  Fort  William  in  Bengal,  either  ia 
the  exercise  of  its  original  jurisdiction,  orm 
the  exercise  of  its  jurisdiction  as  a  Coartd 
appeal,  reference,'  or  revision,  charged  with 
any  offence  for  which  provision  is  made  ly 
Act  No.  XLV.  of  i860,  called  the  **lndiffl 
Penal  Code,"  or  by  any  Act  amending  or 
excluding  the  said  Act  which  may  have  b«a 
passed  prior  to  the  publication  of  these  pre- 
sents,  shall  be  liable  to  punishment  under 
the  said  Act  or  Acts,  and  not  otherwise. 

Exercise  of  Jurisdiction  elsewhere  than  si 
the  ordinary  place  of  sitting  of  the  H:stl 
Court, 


31 


Judges  may  be  authoriz- 
ed to  sit  in  any  places  by 
way  of  circuit  or  special 
commission. 


And    We    do    further    ordain    that 

whenever  it  shall  ap- 
pear to  the  Govercor* 
General    in    Cooncd 
convenient    that 
jurisdiction  and  po«< 
by  these  Our  Letters  Patent,  or  by  the 
cited  Aft,  vested  in  the  said  High  Court 
Judicature  at  Fort  William  in  Bengal,  shooJdl 
be  exercised  in  any  places  within  the  jnri»- 
diction   of   any   Court   now   subject  to  tbe 
superintendence   of    the    said    High   Coint| 
other  than  the  usual  place  of  sitting  of  ibe 
said  High  Court,  or  at  several  such  plictf 
by  way  of  circuit,  the  proceedings  in  c«sc* 
before  the  said  High  Court  at  suth  place  i< 
places     shall     be     regulated    by    any  »» 
relating   thereto    which    has    been   or  n*T 
be  made  by  competent  legislativAaothorilf  I 
for  India. 
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Admirally  and   Vice- Admiralty  Jurisdiction. 

32,  And  We   do  further  ordain  that  the 

said   High   Court  of 
Judicature     at     Fort 

'William  in  Bengal  shall  have  and  exercise 
all  such  civil  and  maritime  jurisdiction  as 
may  now  be  exercised  by  the  said  High 
Court  as  a  Court  of  Admiralty,  or  of  Vice- 
Admiralty,  and  also  such  jurisdiction  for  the 
trial  and  adjudication  of  prize  causes  and 
Other  maritime  questions  arising  in  India  as 
may  now  be  exercised  by  the  said  High 
Court. 

33.  And  We  do  further  ordain  that  the 
P^  .  .  said  High  Court  of  Ju- 
dicature at  Fort  Wil- 
liam in  Bengal  shall  have  and  exercise  all  such 
criminal  jurisdiction  as  may  now  be  exercised 
by  the  said  High  Court  as  a  Court  of  Ad- 
miralty, or  of  Vice- Admiralty,  or  otherwise 
in  connection  with  maritime  matters  or 
matters  of  prize. 

Testamentary  and  Intestate  Jurisdiction, 
,34.  And   We  do  further  ordain  that  the 
'   ^  ^  said   High   Court   of 

I  William     m    Bengal 

jAall  have  the  like  power  and  authority  as  that 
phich  may  now  be  lawfully  exercised  by  the 
[iftid  High  Court,  except  within  the  limits  of  the 
Ibisdiction  for  that  purpose  of  any  other  High 
iCourt  established  by  Her  Majesty's  Letters 
iPkUent,  in  relation  to  the  granting  of  pro- 
Imtes  of  last  wills  and  testaments,  and  let- 
ters of  administration  of  the  goods,  chat- 
lels,  credits,  and  all  other'  effects  whatsoever 
of  persons  dying  intestate,  whether  within 
or  without  the  said  Bengal  division,  subject 
to  the  orders  of  the  Governor- General  in 
Council  as  to  the  period  when  the  said  High 
Court  shall  cease  to  exercise  testamentary 
ind  intestate  jurisdiction  in  any  place  or 
places  beyond  the  limits  of  the  provinces  or 
places  for  which  it  was  established  :  Provid- 
ed always  that  nothing  in  these  Letters 
Patent  contained  shall  interfere  with  the 
povisions  of  any  law  which  has  been  made 
by  competent  legislative  authority  for  India, 
by  which  power  is  given  to  any  other  Court 
to  grant  such  probates  and  letters  of  admi- 
nistration. 

Matrimonial  Jurisdiction. 
35.  And  We  do  further  ordain  that  the 

said   Hiffh   Court  of 
^atnmonial     Junsdic     judicature     at     Fort 

•  William     in     Bengal 

•hall   ha^;e  jurisdiction,   within   the   Bengal 
division  of  the    Presidency  of    Fort    Wil- 

Vo).  V. 


liam,  in  matters  matrimonial  between  our 
subjects  professing  the  Christian  religion: 
Provided  always,  that  nothing  herein"  con- 
tained shall  be  held  to  interfere  with  the 
exercise  of  any  jurisdiction  in  matters  ma- 
trimonial by  any  Court  not  established  by 
Royal  Charter  within  the  said  Presidency 
lawfully  possessed  thereof. 

Powers  of  single  Judges  and  Division  Courts, 

36.  And  We  do  hereby  declare  that  any 

function      which     is 

sio'n  It is'^^^ '"'''"'■    hereby  directed  to  be 

performed  by  the  said 
High  Court  of  Judicature  at  Fort  William 
in  Bengal,  in  the  exercise  of  its  original  or 
appellate  jurisdiction,  may  be  performed  by 
any  Judge,  or  by  any  Division  Court  thereof^ 
appointed  or  constituted  for  such  purpose, 
under  the  provisions  of  the  thirteenth  Sec- 
tion of  the  aforesaid  Act  of  the  twenty- 
fourth  and  twenty- fifth  years  of  our  reign; 
and  if  such  Division  Court  is  composed  of 
two  or  more  Judges,  and  the  Judges  are  di- 
vided in  opinion  as  to  the  decision  to  be 
given  on  any  point,  such  point  shall  be  de- 
cided according  to  the  opinion  of  the  major- 
ity of  the  Judges,  if  there  shall  be  a  major- 
ity, but  if  the  Judges  should  be  equally  di- 
vided, then  the  opinion  of  the  senior  Judge 
shall  prevail. 

Civil  Procedure, 

37.  And   We   do  further  ordain  that  it 

shall  be    lawful    for 

^    R^egulation  of  proceed-     ^j^^    g^j^   j^igh  Court 

of  Judicature  at  Fort 
William  in  Bengal  from  time  to  time  to 
make  rules  and  orders  for  the  purpose  of 
regulating  all  proceedings  in  civil  cases 
which  may  be  brought  before  the  said  High 
Court,  including  proceedings  in  its  Admir- 
alty, Vice-Admiralty,  testamentary,  intest- 
ate, and  matrinionial  jurisdiction  respective- 
ly: Provided  always  that  the  said  High 
Court  shall  be  guided  in  making  such  rules 
and  orders  as  far  as  possible  by  the  provi- 
sions of  the  Code  of  Civil  Procedure,  being 
an  Act  passed  by  the  Governor-General  in 
Council,  and  being  Act  No.  VIII.  of  1859, 
and  the  provisions  of  any  law  which  has 
been  made  amending  or  altering  the  same, 
by  competent  legislative  authority  for  India. 

Criminal  Procedure, 

38.  And  We  do  further  ordain  that  the 

proceedings  in  all  cri- 

.   R^egrulation  of  proceed-      ^jj^^j     ^^^^      ^j^j^j^ 

shall  be»  brought  be- 
I  fore  the  said  High  Court  of  Judicature  at  Fort 

87-ft 


i 


'Letters 


THK  WSSKLY  R£PORTKK. 


Patent. 


[VoLl 


William  in  Bengal,  in  the  exercise  of  its  or- 
dinary original  criminal  jurisdiction,  and  also 
in  all  other  criminal  cases  over  which  the  said 
High  Court  had  jurisdiction,  immediately 
before  the  publication  of  these  presents, 
shall  be  regulated  by  the  procedure  and 
practice  which  was  in  use  in  the  said  High 
Court  immediately  before  such  publication, 
subject  to  any  law  which  has  been  or  may 
be  made  in  relation  thereto  by  competent 
legislative  authority  for  India ;  and  that  the 
proceedings  in  all  other  criminal  cases  shall 
be  regulated  by  the  Code  of  Criminal  Pro- 
cedure prescribed  by  an  Act  passed  by  the 
Governor- General  in  Council,  and  being 
Act  No.  XXV.  of  1861,  or  by  such  further 
or  other  laws  in  relation  to  criminal  proced- 
ure as  may  have  been  or  may  be  made  by 
such  authority  as  aforesaid. 

Appeals  to  Privy  Council, 

39.  And  We  do  further  ordain  that  any 

Power  to  appeal  P^'"^^'^  ^^  persons  may 

^^  appeal  to  Us,  Our  heirs 

and  successors,  in  Ofir  or  their  Privy  Coun- 
cil, in  any  matter  not  being  of  criminal 
jurisdiction,  from  any  final  judgment,  decree, 
or  order  of  the  said  High  Court  of  Judica- 
ture at  Fort  William  in  Bengal  made  on 
appeal,  and  from  any  final  judgment,  decree, 
or  order  made  in  the  exercise  of  original 
jurisdiction  by  Judges  of  the  said  High 
Court,  or  of  any  Division  Court,  from  which 
an  appeal  shall  not  lie  to  the  said  High 
Court  under  the  provision  contained  in  the 
15th  Clause  of  these  presents:  Provided, 
in  either  case,  that  the  sum  or  matter  at 
issue  is  of  the  amount  or  value  of  not  less 
than  10,000  rupees,  or  that  such  judgment, 
decree,  or  order  shall  involve,  directly  or 
indirectly,  some  claim,  demand,  or  question 
to  or  respecting  property  amounting  to,  or 
of  the  value  of  not  less  than,  10,000  rupees ; 
or  from  any  other  final  judgment,  decree, 
or  order  made,  either  on  appeal  or  otherwise 
as  aforesaid,  when  the  said  High  Court  shall 
declare  that  the  case  is  a  fit  one  for  appeal  to 
Us,  Our  heirs  or  successors,  in  Our  or  their 
Privy  Council.  Subject  always  to  such  rules 
arid  orders  as  are  now  in  force,  or  may  from 
time  to  time  be  made,  respecting  appeals  to 
ourselves  in  Council  from  the  Courts  of  the 
said  Presidency;  except  so  far  as  the  said 
existing  rules  and  orders  respectively  are 
hereby  varied,  and  subject  also  to  such  fur- 
ther rules  and  orders  as  we  may,  with  the 
advice  of  Our  Privy  Council,  hereafter  make 
in  that  behalf. 


40.  And   We  do  further  ordain   tbs  1 

shall  be     lawfid  iar 

4''PUnu. '"'""""■    the  said  High  C* 

of  Judicature  at  m 
William  in  Bengal,  at  its  discretion,  on  dt 
motion,  or  if  the  said  High  Coart  be  M 
sitting,  then  for  any  Judge  of  the  said  H^ 
Court,  upon  the  petition  of  any  party  nil 
considers  himself  aggrieved  by  any  preihB» 
nary  or  interlocutory  judgment,  decree 
order,  or  sentence  of  the  said  High  Cobil 
in  any  such  proceeding  as  aforesaid,  stf 
being  of  criminal  jurisdiction,  to  grant  per* 
mission  to  such,  party  to  appeal  against  tk 
same  to  Us,  Our  heirs  and  successors,  in  Ov 
or  their  Privy  Council,  subject  to  the  samt 
rules,  regulations,  and  limitations  as  1st 
herein  expressed  respecting  ap]>eals  froa 
final  j  udgments,  decrees,  orders,and  senlencti 

41.  And  We  do  further  ordain  that  fioe 
.       ,  .    ,  any  judgment,  Ofir, 

^Appeal  mcnmmal  cases,      orsentenceof  the  Sai 

High  Court  of  Jwfr 

cature  at  Fort  William  in  Bengal,  made  it 
the  exercise  of  original  criminal  jarisdictioi^ 
or  in  any  criminal  case  where  anj  point  or 
points  of  law  have  been  reserved  fcx-  tke 
opinion  of  the  said  High  Court  in  maiuxr 
hereinbefore  provided,  by  any  Court  whick 
has  exercised  original  jurisdiction,  it  ^ul 
be  lawful  for  the  person  aggrieved  by  sock 
judgment,  order,  or  sentence  to  ap{>ea]  to  l\ 
Our  heirs  or  successors  in  Council :  Pro%idal 
the  said  High  Court  shall  declare  that  ^ 
case  is  a  fit  one  for  such  appeal,  and 
such  conditions  as  the  said  High  Cooit 
establish  or  require,  subject  always  to 
rules  and  orders  as  We  may,  with  the  advice 
of  Our  Privy  Council,  hereafter  make  in  tfait 
behalf. 

42.  And  We  do  further  ordain   that,  in 

all    cases    of    appeal 
Rule  as  to  transmission    made  from  any  jadr- 

of  copies  of  evidence  and  .         ,  }    ^ 

other  documents.  ™ent,  order,  sentence, 

or  decree  of  the  said 
High  Court  of  Judicature  at  Fort  WiJOaa 
in  Bengal  to  Us,  Our  heirs  or  successors,  in 
Our  or  their  Privy  Council,  such  High  Coot 
shall  certify  and  transmit  to  Us,  Oar  heia 
and  successors,  in  Our  or  their  Privy  Cooacil 
a  true  and    correct   copy  of  all  erideBO; 
proceedings,  judgments,  decrees,  and  onlen 
had  or  made,  in  such  cases  appealed,  so  £tf 
as  the  same  have  relation  to  the  mattefstf 
appeal,  such  copies  to  be  certified  under  tke 
seal   of  the    said    High  Court.     And  tktt 
the  said  High  Court  shall  also  certify  ad 
transmit  to  Us,  Our  heirs  and  sf 
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in  Oar  or  their  Privy  Council,  a  copy  of  the 
reasons  given  by  the  Judges  of  such  Court, 
Dr  by  any  of  such  Judges,  for  or  against 
be  judgment  or  determination  appealed 
Igainst.  And  We  do  further  ordain  that 
Oie  said  High  Court  shall,  in  all  cases  of 
Rppeal  to  Us,  Our  heirs  or  successors,  con- 
fonn  to  and  execute,  or  cause  to  be  executed, 
GUch  judgments  and  orders  as  We,  Our  heirs 
|0r  successors,  in  Our  or  their  Privy  Council, 
fAxaXl  think  fit  to  make  in  the  premises,  in 
nch  manner  as  any  original  judgment,  de- 
cree, or  decretal  orders,  or  other  order  or  rule 
of  the  said  High  Court,  should  or  might 
itave  been  executed. 

'  Calls  for  Records,  &c,y  by  the  Government 


In  witness  whereof  We  have  caused  these 
Our  Letters  to  be  made  Patent.  Witness 
Ourself  at  Westminster  the  twenty-eighth 
day  of  December  in  the  twenty-ninth  year 
of  Our  jeign. 

By  Warrant  under  the  Queen's  Sign 
Manual. 

(Signed)        C.  Romilly. 


43.  And  it  is  Our  further  will  and  plea- 
High  Court  to  comply  with     fure  that  the  said 

i^uSition  from  Government      High  Court  01  Ju- 

|for  records,  &c.  dicature    at     Fort 

William  in  Bengal  shall  comply  with  such 
Bxcqaisitions  as  may  be  made  by  the  Govem- 
^ment  for  records,  returns,  and  statements,  in 
loach  form  and  manner  as  such  Government 
^may  deem  proper. 

i    44.  And  We  do  further  ordain  and  de- 
\  clare  that  all  the 

L    Powers   of   Indian  Leps-     provisions  of  these 
P.kture  preserved.  ^^^  ^e^^^^^  p^^^^^ 

Iftre  subject  to  the  legislative  powers  of  the 
^Governor-General  in  Council,  exercised  at 
bsneetings  for  the  purpose  of  making  laws  and 
vregulations,  and  also  of  the  Governor-Gener- 
ral  in  cases  of  emergency  under  the  provisions 
Lof  an  Act  of  the  twenty-fourth  and  twenty-fifth 
•'.jrears  of  Our  Reign,  Chapter  sixty-seven, 
and  may  be  in  all  respects  amended  and 
^  altered  thereby. 


45.   And  it  is  Our  further  will  and   plea- 
Provisions  of  former  Letters     sure  that  these  Let- 
I  Patent  inconsistent  with  these     ters  Patent  shall  DC 
^  Letters  Patent  to  be  void.  published     by    the 

r  Governor-General  in  Council,  and  shall  come 

•  into  operation  from  and  after  the  date  of  such 

.  publication  ;  and  that  from  and  after  the  date 

.  on  which  effect  shall  have  been  given  to  them, 

.  80  much   of    the    aforesaid   Letters  Patent 

granted  by  His   Majesty  King  George  the 

Third  as  was  not  revoked  or  determined  by 

the  said  Letters  Patent  of  the  fourteenth  of 

■:.  May  one  thousand  eight  hundred  and  sixty- 

-;two,  •and  is  inconsistent  with  these  Letters 

i  Patent,  shall  cease,  determine,  and  be  utterly 

f>void,  to  all  intents  and  purposes  whatsoever. 


India  Office,  London>  31st  January  1866. 
Judicial  No.  4. 

Despatch  from  the  Right  Hon'ble  the  Secre- 
tary of  State  for  India  to  His  Excellency 
the  Right  Hon' ble  the  Governor- General 
of  India  in  Council 

Sir, — 1  NOW  transmit  to  you  the  amended 
Letters  Patent  tor  the  High  Court  of  Judi- 
cature at  Fort  William  in  Bengal.  They 
have  been  issued  under  the  authority  of  the 
High  Court's  Act,  Section  17,  the  term  for 
granting  them  having  been  extended  by  the 
Act  of  last  Session  28  Vict.,  c.  15. 

2.  In  transmitting  •them,  I    have  to  ac- 
knowledge your 

•  India  Judicial  Despatch,  Despatches,  of 
dated  5th  January   (No.  2)     ^^jjich  the  dates  are 

'^Ditto   ditto,    dated    16th    annexed  * 

January  (No.  6)  1865.  3.  I  have  at  thc 

Ditto    ditto,    dated    20th     ^^^^  ^jj^g  ^^  ^j^j^^ 

September  (No.  5:*)  1865.         ^^^    members    of 

Government  and  the  Judges  of  High  Court, 
in  all  the  Presidencies,  for  the  care  and 
attention  which  they  have  bestowed  to  thc 
subject,  and  the  very  valuable  assistance 
which  they  have  rendered  me.  I  have 
also  had,  during  the  preparation  of  these 
documents,  the  great  advantage  of  personal 
Communication  with  distinguished  persons  of 
both  classes. 

4.  Many  of  the  recommendations  which 
1  have^  received  from  these  various  quarters 
will  be  found  incorporated  in  the  provisions 
of  the  Charters.  And  the  subject  has  been 
so  closely  examined  in  correspondence,  and 
is  so  familiar  to  the  learned  Judges  who  will 
have  to  carry  the  provisions  of  the  amended 
Charters  into  execution,  that  it  would  be 
unnecessary  for  me  to  furnish  any  commen- 
tary  on  the  several  changes,  generally  of  no 
great  importance,  which  have  been  mtro- 
duced.    1  will  only  notice  a  few. 

5  The  provisions  of  Clauses  9  and  10 
(answering  to  7»  8,  9>  ^.nd  10  of  the  former 
Charter)  have  been  framed  in  order  to  meet 
the  views  expressed  to  me,  in'particular,  by 

c 


lO 


L$ite 


ers 


THE  WEEKLY  BSPORTER. 


Patent. 


\ydL  r. 


the  Madras  Judges.  They  are  intended  for 
the  purpose  of  leaving  to  the  several  High 
Courts  more  ample  discretion  as  to  the  ad- 
mission of  persons  authorized  to  appear, 
plead,  or  act  before  them,  and  also  to  exer- 
cise a  better  defined  discipline  over  them. 

6.  The  alteration  in  Clause  12  will  ex- 
plain itself,  and  has  been  made  in  deference 
to  the  views  of  some  of  the  Judges  of  the 
High  Court. 

7.  I  will  only  direct  your  attention  to 
the  alteration  in  the  language  of  Clause  31 
(30  -in  the  former  Charter),  which  does  not 
appear  to  need  explanation. 

8.  The  addition  in  Clause  34  (testa- 
mentary and  intestate  jurisdiction)  was  in- 
troduced for  the  purpose  of  preventing,  as 
far  as  possible,  any  clashing  of  jurisdiction, 
in  this  respect,  between  the  High  Court  and 
other  tribunals  which  have  been  or  may  be 
established  by  competent  authority. 

9.  Clause  37  (rules  of  Civil  Procedure) 
has  been  altered  to  its  present  form  after 
full  consideration  of  the  difficulties  suggest- 
ed by  the  various  ccfmmunications  I  have 
received  on  the  subject.  The  purpose  is  to 
leave  the  High  Courtis  discretion  in  this 
respect  fettered  only  by  the  authority  of  the 
Local  Legislatures,  not  thereby  excluding  the 
authority  of  the  various  rules  and  orders 
which  may  be  in  force  in  the  proceedings  in 
•the  Admiralty  and  other  jurisdictions 
named,  but  leaving  it  to  the  Court  to  adopt 
and  modify  those  rules,  bearing  in  mind,  as 
no  doubt  they  will  do,  the  general  advantage 
of  conforming  with  those  established  in  ana- 
logous cases  in  this  country,  but  aiming, 
above  all,  at  a  simple  and  uniform  procedure 
on  all  sides  of  the  Court. 

10.  The  question  of  the  rules  which  are 
to  govern  appeals  to  the  Privy  Council  ,(to 
.wikich  I  directed  attention  in  paragraphs  37, 
38  of  my  Despatch  of  14th  May  1862  (No. 
24),  transmitting  the  original  Letters  Pa- 
tent, being  still  under  consideration  here, 
no  alteration  has  been  made  in  the  Clauses 
relating  thereto. 

11.  I  will  now  proceed  to  notice  certain 
matters  of  importance,  as  to  which  further 
changes  had  been  suggested  to  me  by  some 
of  the  authorities  consulted,  which  changes 
have  not  been  adopted.  I  can  assure  you 
that  the  suggestions  in  question  have  been 
very  deliberately  considered  by  myself  in 
Council,  and  that  it  is  only  on  most  full  con- 
sideration that  I  have  felt  unable  to  adopt 
them.  • 


12.  The  first  of  these  relates  to  ik 
power  of  local  legislation  to  interfere  wik 
the  provisions  of  the  Charters.  This  kas 
been  hitherto  intentionally  confined  to  tk 
Governor-General  in  Council  at  meetisp 
for  the  purpose  of  making  laws  and  rc^nb- 
tions.  But  it  has  been  very  strongiy  re- 
presented to  me,  from  quarters  eotitled  ts  | 
my  best  attention,  that  the  prohibitioo  thai 
imposed  on  the  Legislatures  of  the  Pre^ea- 
cies  of  Madras  and  Bombay  acts  injarioady. 
It  is  said,  for  instance,  that  these  Legisi^ 
tures  cannot  enact  laws,  clearly  within  their 
competency,  such  as  for  the  creation  or  re* 
gulation  of  inferior  Courts  of  Judicatnre, 
without  incurring  the  danger,  in  appeal  or 
other  causes,  of  interfering  indirectly  wilii 
the  constitution  or  powers  of  the  Higii 
Courts. 

13.  I  do  not  at  all  deny  that  there  b 
force  in  these  observations,  although,  per- 
haps, it  may  be  thought  that  an  obstructioB 
which  can  be  at  any  time  removed  by  having 
recourse  to  the  legislative  powers  of  the 
Central,  to  supplement  those  of  the  Pre- 
sidency, Council,  can  scarcely  be  of  a  very 
serious  class,  and,  on  the  other  hand,  thai 
there  are  advantages  in  retaining  the  legis- 
lative control '  over  these  high  tribunak, 
entirely  in  the  hands  of  the  Central  autho- 
rity. But,  without  entering  into  this  dis- 
cussion, it  is  enough  to  say  that  the 
which  prevailed  with  me  was,  that  I 
not  satisfied  as  to  the  power  of  the  Crown 
to  act  as  required.  Without  going  on  tlss 
occasion  into  technical  reasoning,  I  wtii 
only  say  that  I  thought  it  by  no  means 
clear  that  such  a  change  could  be  legally 
made  by  these  Letters  Patent,  but  thai, 
even  if  this  were  otherwise,  the  intentioa 
of  Parliament  was  so  clearly  confined  to 
giving  the  Crown  power  to  aher  the  oon- 
stitulion  of  the  Courts,  not  to  interfere  with 
the  respective  powers  of  the  Legislatures; 
that  the  required  change  would  have  been 
in  violation  of  the  spirit  of  the  Statutes  from 
which  the  Crown's  authority  in  this  matter 
is  derived.  1,  therefore,  leave  this  subject 
open  for  further  consideration. 

14.  On  the  other  hand,  it  was  suggested 
to  me  by  the  Government  of  Bombay  {Des- 
patch of  13th  January  1865),  that  it  ap- 
peared doubtful  whether  the  Governor- 
General  in  Council  himself  possessed  Ul 
powers  of  legislation  in  relation  to  the  Higfc 
Courts.  1  am  not  aware  that  this-dw^* 
was  shared  by  others ;  but  I  have  tboqgkt 
it  advisable  to  cosfer  that  power  still 
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expressly  than  before  (so  f^r  as  the  Letters 
Patent  are  able  to  confer  it)  by  the  general 
Clause  44. 

15.  The  next  subject  to  which  I  will 
direct  your  attention  is  that  of  the  rels^tion 
between  the  High  Courts  and  the  Executive 
Government.  I  do  not  think  it  advisible,  on 
the  present  occasion,  to  do  more  than  advert 
to  a  subject  which  has  occasioned  a  large 
amount  of  correspondence  between  the 
Home  Government  and  those  of  India.  It 
is  enough  to  observe  that  here  also  I  felt 
that,  if  the  Crown  were  advised  to  make,  by 
Letters  Patent,  any  change  in  those  rela- 
tions, or  to  give  any  further  directions  con- 
cerning them,  it  would  in  truth  be  entrench- 
ing perhaps  in  strict  law,  certainly  in 
spirit  and  substance,  on  the  functions  of  the 
Legislature  and  overstepping  the  limits  im- 
posed on  its  authority  by  the  High  Court's 
Act. 

16.  I  have  sent  copies  of  this  Despatch 
10  the  Governments  of  Madras  and  Bombay. 

I  have,  (fee, 
(Signed)        C.  Wood. 


Rules  of  Practice  of  the  High  Court  of  Ju- 
dicature at  Fort  William  in  Bengal^  dated 
the  4th  April  1866, 


Procedure  in  Civil  Cases. 


It   is    ordered    that,    until    further    rules 

shall  be  made  by 
this  Court  in  pur- 
suance of  the  authority  conferred  by  Section 
37  of  the  Letters  Patent,  dated  the  28th  day 
of  December  in  the  29th  year  of  the  reign  of 
Her  Majesty  Queen  Victoria,  all  proceedings 
in  Civil  cases  which  shall  be  brought  before 
the  Court,  except  proceedings  in  its  Admi- 
ralty, Vice-Admiralty,  and  Matrimonial 
Jurisdiction,  and  in  its  Original  Testamen- 
tary and  Intestate  Jurisdiction,  shall  be  re- 
gulated by  Act  VIII.  of  1859  and  Act 
XXIII.  of  1 86 1,  and  by  such  other  Acts  and 
by  such  Rules  and  Orders  of  the  High  Court 
as  were  in  force  and  regulated  the  procedure 
of  the  Court  at  the  time  of  the  publication 
of  the  said  Letters  Patent,  except  so  far  as 
the  same  are  at  variance  with  the  provisions 
of  the  said  Letters  Patent 


2.  The    procedure  in    Civil   cases  which 

Admiralty,Vice.AdmiraUy,  fhall  bebrOUghtbe- 
and  Matrimonial  Jurisdiction  fore  theCourt  m  the 
—Regulation  of  Proceedings      exercise  of  its   Ad- 

by  Code  of  Civil  Procedure,  miralty.  Vice- Ad- 
miralty, or  Matrimonial  Jurisdiction,  shall  be 
regulated,  so  far  as  the  circumstances  of  the 
case  will  admit,  by  Act  VIII.  of  1859,  and 
Act  XXIII.  of  1861. 

3.  In  cases  in  the  exercise  of  Admiralty  or 
....         ....     ...      Vice-Admiralty  Ju- 

Admiralty  and  Vicc-Admi-  •  j*   .•        •         u-   i. 

ralty Jurisdiction-Regulation  nsdlCllon  m  whlCh 

of  Proceedings  when  Code  of  a  ship  Or  a  ship  and 

Civil  Procedure  not  applica-  cargo  have  been  Or 

are  to  be  proceeded 
against  or  arrested,  or  in  which  goods  only 
have  been  or  are  to  be  proceeded  against  or 
arrested,  either  for  the  purpose  of  proceeding 
against  the  goods  or  the  freight  due  thereon, 
or  in  which  property  shall  have  been  or  shall 
be  arrested,  and  no  party  shall  have  appeared 
or  shall  appear  at  the  return  of  the  warrant, 
and  in  all  other  cases  in  the  exercise  of  Ad- 
miralty or  Vice-Adiairalty  Jurisdiction  in 
which  the  rules  contained  in  Act  VIII.  of 
1859  are  not  applicable,  the  practice  and  pro- 
cedure shall  be  regulated  as  nearly  as  possible 
by  the  rules  and  regulations  made  and  ordain- 
ed by  order  of  His  late  Majesty  King  William 
IV.  in  Council  in  pursuance  of  the  2nd  Wil- 
liam IV.,  c.  51,  touching  the  practice  to  be  ob- 
served in  the  several  Courts  of  Vice-Admir- 
alty in  the  Colonies,  except  so  far  as  such 
rules  may  be  inconsistent  with  the  24  and 
25  Vic,  c.  104,  or  of  the  said  Letters 
Patent. 

4.  In   suits  for  Mariners'  wages  brought 

before    the   Court 

Suits  for  Mariners*  vrages.       in    the  exercise  of 

Admiralty  or  Vice- 
Admiralty  Jurisdiction,  any  number  of 
Mariners  may  proceed  jointly  in  one  ac- 
tion. 

5.  The  procedure  in  all  cases  which  shall  be 

brought  before  the 

Testamentary  and  Intestate      q^^^  j^  j^e  exer- 
Jurisdictton.  -  .      i^  .    .      , 

•^  cise  of  Its  Original 

Testamentary  and  Intestate  Jurisdiction  shall 
be  regulated,  as  far  as  the  circumstances  of  the 
case  will  admit,  by  the  rules  of  procedure 
laid  down  in  the  Indian  Succession  Act  of 
1865  whether  the  Act  itself  applies  to  the 
case  or  not,  and,  in  cases  to  which  such  rules 
are  inapplicable,  by  Acts  VIH  of  1859  and 
XXIII.  of  1861. 
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6.  All  persons  who,   at  the   time  of  the 

publication  of  the 
Admission  of  Advocates. '      said  Letters  Patent, : 

were  Advocates  of ' 
the  High  Court  of  Judicature  at  Fort  William 
in  Bengal,  are  approved,  and  are  now  admit- 
ted, and  shall  be  enrolled,  as  Advocates  of 
this  Court. 

7.  All  persons  who,   at  the  time  of  the 

,  publication  of  the 

Admission  of  Vakeels.  said  Letters  Patent, 

were  Vakeels  of  the 
said  High  Court,  are  approved,  and  are  now 
admitted,  and  shall  be  enrolled,  as  Vakeels  of 
this  Court. 

8.  All  persons  who,  at  the  time  of  the 

publication  of  the 
Admission  of  Attorneys.        Said  Letters  Patent, 

were  Attorneys  of 
the  said  High  Court,  are  approved,  and  are 
now  admitted,  and  shall  be  enrolled,  as 
Attomeys-at-Law  of  this  Court. 

9.  All  such  Advocates,  Vakeels,  and  Attor- 

*      neys-at-Law,   shall 

Rank   and    precedence    of     be  enrolled  in  this 

fn^fut^*"''  ^         '  ^^  ^^'    Court  in  the  same 

toraeys.  .u  *    • 

order  as  that  m 
which  they  were  enrolled  in  the  said  High 
Court  under  the  former  Letters  Patent,  and 
they  shall  respectively  have  the  same  rank  and 
precedence  in  this  Court  as  they  lawfully  had 
at  the  time  of  the  publication  of  the  said 
Letters  Patent. 

10.  Advocates  of  this  Court  may  appear 

and  plead  for  suit- 
Advocates  may  appear  and     ors  in  any  branch 
plead  in  any  branc>i  of  the     ^^  ^^^  q^^^^   q^-j 
Court.  ^  .  ,  ' 

or  Crimmal. 


II.  Vakeels  may  appear,  act,  and  pleii 

for  saitors  in  dai 

that  thej  shall  ~^ 
appear,  plead,  or  act  for  any  suitor  in  any 
ter  pf  Ordinary  Original  Jurisdiction,  Civil 
Criminal,  or  in  any  matter  of  appeal  from 
case  of  Ordinary  Original  Civil  Jarisdic 
unless,  upon  appeal  from  a  judgment  in  a 
of  such  Original  Civil  Jurisdiction,  a  q 
of  Hindoo  or  Mahomedan  law  or 
shall  arise,  and.  unless  the  Court  or  a  Jodgt 
thereof  shall  think  fit  to  admit  a  Vakeel 
or  Vakeels  to  plead  for  any  suitor  or  snilocs 
in  that  case.  In  such  case  the  Vakeel  ar 
Vakeels  so  admitted  may  plead  accord- 
ingly. 

12.  A  Vakeel  shall  be  at  liberty  to  ap- 

Vakeels  may  act  under  pear,act,and  pkad 
Section  13  of  the  Letters  in  any  case  re- 
Patent,  moved  under  the 
provisions  of  Section  13  of  the  said 
Patent. 


13.  Every  Attorney,  who  has  been 
Rules  1 1  and  12  applicable    ted  and  enrolled 

to  Attorneys  admitted  as  Va-     a  Vakeel,  shaB, 

l^eeis.  his    character  #] 

Vakeel,  be  bound  by  Rule  1 1,  and  be  estid 
to  the  privilege  granted  to  Vakeels  by  Rule  S»' 

14.  Attorneys  admitted  as  Vakeels  sIh|1^ 

Attorneys  admitted  as  Va-     »0t  thereby  bc  ' 
keels  not  deprived   of    their      p  r  I  V  e  d     Of    '^ 


powers  as  Attorneys. 


powers    as 
neys-at-Law. 


By  order  of  the  Court, 
(Signed)      H.  T.  Prinsbp, 

Registrar. 


IN  THE  JUDICIAL  COMMITTEE  OF  THE  PRIVY  COUNCIL. 


The  I  St  December  1865. 

Present : 

Lord  Justice  Knight  Bruce,    Lord    Justice 
Turner,  Sir  J.  T.  Coleridge,  Sir  L.  Peel, 
•  and  Sir  J.  W;  Colvile. 

timitation  (Clause  3,  Section  3,  Regulation  II., 
X805) — Suit  for  Rent— Possession  rent-free  for 
60  years  before  suit. 

On    Appeal  from    the    Sudder    Dewanny 
Adawlut  of  Calcutta, 

Chundrabullee  Debia 

Venus 

Lackhee  Debia  Chowdrain. 

A  suit  for  rent  is  barred  under  Clause  3,  Section  3, 
tlegulation  II.,  1805,  against  a  person  who  has  been,  by 
himself  or  b^  those  under  whom  he  claims,  in  peace- 
able possession  without  payment  of  rent  for  60  years 
before  the  commencement  of  the  suit. 

That  Qause  takes  away  from  the  Courts  all  author- 
%y  to  take  cognizance  of  any  suit  whatever  if  the 
jcaiise  of  action  shall  have  arisen  60  years  before  the 
institution  of  the  suit ;  it  precludes  all  enquiry  into 
^ny  original  defect  in  the  title  under  which  the  posses- 
i  ^n  commenced,  and  makes  it  unavailing  to  show  that 
1^  possession  commenced  under  a  grant  made  null 
noA  void  by  Regulation  XIX.  of  1793. 

This  was  an  appeal  from  a  decree  of  the 
Judder  Dewanny  Adawlut  of  Bengal,  affirm- 
ing a  decree  of  the  Principal  Sudder  Ameen 
of  the  Civil  Court  of  Mymensing,  which  last 
had  reversed  a  decree  of  the  Sudder  Ameen 
of  the  last  named  Court  in  favor  of  the  appel- 
lant. The  respondent  has  not  appeared,  and 
this  appeal  has  been  heard  ex  parte. 

The  original  suit  was  brought  by  the 
respondent  to  recover  arrears  of  rent  for 
six  years  and  nine  months  preceding  its 
commencement,  and  the  following  may  be 
taken  to  be  the  facts  of  the  case:  The 
appellant  and  those  under  whom  she  claims 
had  been  in  peaceable  and  undisturbed  pos- 
session of  the  property  for  more  than  sixty 
years ;  it  is  in  the  town  Nusseerabad,  and 
within  and  parcel  of  a  4-annas  share  of  the 
zem'mdary  of  Pergunnah  Allapsing,  of 
which  the  respondent,  as  mother  and  guard- 
ian of  her  son,  a  minor,  is  the  proprietor 
in  possession.  The  appellant  claims  under 
a  grant  from  the  ancestor  of  the  respondent, 
which  purports  to  have  been  made  for  the 
setting  up  an  idol;  and  concludes  thus — 
''  Having  set  up  the  said  idol  in  the  said 
house,  you  will  enjoys  the  same  without 
paying  rent  through  sons  and  grandsons. 


For  this  purpose  I  have  given  you  this 
hromuttur  pottro"  The  date  of  this  in- 
strument corresponds  with  loth  February 
1796  A.  D.  The  idol  has  remained,  and 
its  worship  has  been  continued  uninterrupt« 
edly  from  that  time.  -  The  respondent's 
plaint,  which  was  not  filed  until  the  15th 
April  1857,  was  preceded  by  no  demand 
of  rent  nor  any  suit  for  the  assessment  of 
it ;  but  the  rent  sued  for  is  stated  to  be  ''  in 
accordance  with  the  rate  of  rent  obtaining 
in  lodging-houses  at  this  place  of  Nusseera- 
bad:" this  rate  being  fixed  by  the  Bengal 
Regulation  XIX.  of  17951  Section  10;  on 
which,  indeed,  the  respondent's  case  entirely 
depends. 

These  are  all  the  facts,  and  it  seems  clear 
that,  if  the  original  grant  has  not  been 
annulled  by  any  Reflation,  or  if  the  pos- 
session has  become  unimpeachable  by  reason 
of  the  lapse  of  time,  either  of  the  twelve 
years  or  of  the  sixty  years  prescribed  by  the 
Bengal  Regulations,  or  if  at  all  events  it 
was  under  the  circumstances  necessary  that 
this  action  should  have  been  preceded  by  a 
suit  for  assessment  of  the  rent,  or  a  demand 
of  rent  ascertained  in  some  way  or  other, 
the  original  suit  could  not  be  maintained, 
and  the  two  latter  decrees  must  be  reversed. 
They  were  impeached  for  the  appellant  on 
all  these  grounds.  Their  Lordships,  how- 
ever, do  not  find  it  necessary  in  this  case  to 
give  any  opinion  upon  the  first  or  third 
of  these  points,  or  upon  the  question  whe- 
ther under  the  circumstances  of  this  case  the 
twelve  years'  limitation  prescribed  by  the 
Regulations,  ought  to  be  held  applicable  to 
it.  They  have  reason  to  believe  that  ques- 
tions of  some  importance,  and  possibly  of 
some  difficulty,  have  been  raised,  and  that 
some  cases  which  were  not  cited  at  the  Bar 
have  been  decided  in  the  Courts  in  India, 
bearing  more  or  less  directly  on  some  at 
l^ast  of  these  points,  and  think  it  would 
neither  be  prudent  nor  safe  for  them,  more 
especially  in  a  case  which  has  been  argued  on 
one  side  only,  to  give  any  opinion  which 
might  affect  these  questions.  Moreover,  it 
is  obvious  that  to  decide  this  cs^sc  upon  the 
last  of  the  grounds  on  which  the  appellant 
relied,  might  only  lead  to  renewed  litigation. 
Their  Lordships,  therefore,  abstain  from 
giving  any  opinion  whatever  upon  any  of 
these  points* 
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It  may  be  assumed  for  the  purpose  of 
argument,  but  for  that  purpose  only,  and 
without  the  expression  of  any  opinion  by 
their  Lordships,  that  all  these  points  ought 
to  be  decided  in  favor  of  the  respondent ; 
but  they  are  of  opinion  that  the  appellant 
was  entitled  to  have  the  suit  dismissed 
upon  the  ground  of  there  having  been 
peaceable  possession  by  her  and  by  those 
under  whom  she  claims  for  sixty  years 
before  the  suit  was  commenced,  and  of  the 
suit  being  therefore  barred  by  the  early 
part  of  the  3rd  Article  of  the  Bengal  Re- 
gulation II.  of  1805. 

The  first  and  second  Articles,  and  the 
second  branch  of  the  third  Article  of  this 
Regulation,  have  reference  to  the  twelve 
years*  limitation  which  was  previously  in 
force,  explaining  and  qualifying  that  limi- 
tation; and  as  their  Lordships  do  not,  as 
has  been  already  said,  rest  their  judgment 
on  this  limitation,  it  is  unnecessary  to  com- 
ment on  these  parts  of  the  Regulation; 
but  the  first  branch  of  this  third  Article 
provides  that  "nothir^  in  the  preceding 
Clause,  or  in  any  part  of  the  existing 
Regulations,  shall  be  held  to  authorize 
the  cognizance  of  any  suit  whatever  in 
any  Court  of  Justice,  if  the  cause  of 
action  shall  have  arisen  sixty  years  be- 
fore the  institution  of  the  suit;  nor  shall 
any  plea  on  the  pait  of  the  plaintiff  for  the 
non-prosecution  of  his  claim  of  right  during 
a  period  of  sixty  years  after  the  origin  of 
his  alleged  cause  of  action,  nor  any  original 
defect  of  title  on  the  part  of  the  possessor  of 
the  property  claimed,  after  the  lapse  of  such 
period,  be  deemed  a  sufficient  ground  for 
taking  judicial  cognizance  of  any  suit  so 
preferred."  This  branch  of  the  Article, 
therefore,  in  its  very  comprehensive  language, 
embraces  every  then  existing  Regulation  by 
which  any  Court  in  Bengal  was  authorized 
to  lake  cognizance  of  any  suit  whatever ;  it, 
in  effect,  takes  away  that  authorization  if  the 
cause  of  action  shall  have  arisen  sixty  years 
before  the  institution  of  the  suit;  it  distin- 
guishes between  the  effect  of  the  twelve  years' 
limitation  and  that  of  sixty,  by  precluding 
all  enquiry  into  any  original  defect  in  the 
title  under  which  the  possession  for  the 
latter  period  commenced;  it  makes  it,  in 
effect,  in  cases  in  which  the  Section  applies, 
unavailing  to  show  that  the  possession  of  the 
appellant  commenced  under  a  grant  made 
null-  and  void  by  the  Regulation  of  1793. 

The  question  then  is,  what  is  the  cause 
of  action  in  the  present  case,  and  when  did 
it  arise?  In  terms  the  snit  is  brought  to 


recover  rent  for  the  last  six  or  seven  yean 
and  the  non-payment  of  that  rent  is,  bc 
doubt,  in  one  sense,  the  cause  of  action. 

The  suit,  indeed,  may  in  some  sense  be 
likened  to  what  is  of  daily  occurrence,  tbe 
action  to  recover  the  later  items  only  of 
a  long  account,  which  have  become  doe 
within  six  years,  although  the'  Statute  of 
Limitations  has  barred  the  demand  for  the 
earlier  items.  The  distinction,  bowofr. 
between  such  an  action  and  the  present  soil 
is  obvious ;  the  items  of  an  account  are  in- 
dependent of  each  other :  each  represents 
a  distinct  contract  or  a  distinct  debt.  Bm 
the  right  to  recover  rent,  for  the  last  six 
or  seven  years,  depends  on  a  possession 
founded  on  a  grant  avoided  by  the  Regula- 
tion, which  possession  has  been  one  and  en- 
tire in  character  through  the  whole  sixiv 
years. 

It  is  the  case  of  the  plaintiff  in  the  Coon 
below  that,  by  reason  ot  the  character  of  the 
grant  and  the  operation  of  the  Regulation, 
his  ancestor  might  have  determined  the 
possession  in  the  first  year  of  its  existence, 
or  claimed  rent  at  the  end  of  that  year.  If, 
in  spite  of  length  of  possession,  an  action  for 
use  and  occupadon  could  be  maintained,  so 
long  as  a  plaintiff  could  show  a  good  title  in 
himself  and  a  bad  one  in  the  occupier,  o( 
what  avail  would  any  Statute  of  Limitation 
be?  A  man  might  be  barred  in  an 
directly  brought  to  recover  the 
such  as  ejectment,  and  yet  not  be  barred 
when  he  sued  from  year  to  year,  in  use  and 
occupation,  for  a  compensation  for  the  fraiB 
of  the  land ;  because  in  this  the  occupatioB 
would  be  referable  to  the  sufferance  and 
permission  of  the  real  owner,  and  so  be  a 
good  consideration  for  an  implied  promise  to 
pay  what  it  was  worth.  But  this  clearljr 
could  not  be ;  and  so  here,  if  no  action  could 
be  niaintained  directly  to  recover  the  pos- 
session of  the  land,  none  can  be  brought  to 
recpver  the  rent,  which  is  the  com|>ensabcn 
for  the  occupation — that  occupation  baring 
been  always  of  one  and  the  same  character ; 
in  fact,  rent-free. 

Their  Lordships,  being  of  this  opinioo* 
will  therefore  humbly  advise  Her  Majesty 
that  this  suit  was  barred  by  the  sixty  ycarf 
possession  of  the  appellant,  and  those  nndef 
whom  she  claims,  and,  therefore,  that  the 
original  judgment  of  the  Sudder  Ameen  difr 
missing  it  ought  to  be  affirmed,  an4  tte 
two  later  judgments  reversed,  and  the  coitt 
of  all  the  proceedings  below,  with  those  of 
this  appeal,  be  piud^y  the  respondent 
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The  8th  December  1858. 

Present : 

Lord  Kingsdown,  the  Judge  of  the  High 
Court  of  Admiralty,  Lord  Justice  Knight 
Hruce,  Sir  E.  Ryan,  and  Sir  L.  Peel. 

Practice  of  Privy  Council  (in  reversing  decrees 
of  Lower  Courts  on  quiestions  of  fact). 

On  Appeal  from  the  Sudder  Dewanny 
Adawlut  of  Agra. 

Cheyt  Ram 

versus 

Chowdhree  Nowbut  Ram. 

A  very  strong  case  is  required  to  justify  the  Privy 
Council  to  reverse  the  decision  of  two  Courts  in  India 
upon  a  mere  question  of  fact  as  to  the  genuineness  or 
forgery  bf  an  instrument  which  is  the  foundation  of  the 
action  in  which  the  appeal  is  brought,  particularly 
when  the  Judges  in  the  Court  below  bad  formed  their 
opinions  mainly  on  an  inspection  of  the  document  which 
the  Privy  Council  has  had  no  opportunity  of  seeing. 

The  appellant  in  this  case  has  under- 
taken a  task  of  no  ordinary  difficulty,  since 
he  asks  for  a  reversal  of  the  decision  of  two 
Courts  in  India,  upon  a  mere  question  of 
fact,  that  fact  being  the  genuineness  or  forgery 
of  an  instrument  which  is  the  foundation  of  the 
action  in  which  the  appeal  is  brought. 

The  Judges  in  the  Court  below  have 
formed  their  opinions  mainly  on  an  inspec- 
tion of  the  document,  which  we  have  had  no 
opportunity  of  seeing.  The  case  must  be 
very  strong  to  justify  such  an  unusual 
exercise  of  authority,  and  the  question  is, 
whether  the  appellant  has  established  such 
a  case. 

Radakishen,  the  original  appellant,  and 
whom  we  shaill  call  the  appellant  in  the 
observations  we  are  about  to  make,  brought 
an  action  against  the  respondent  on  a  bond  for 
16,000  rupees.  The  name  of  the  respondent 
appeared  in  the  bond,  impressed  by  the 
stamp  of  a  seal.  The  Zillah  Court,  on 
examining  the  signature,  and  comparing  it 
with  other  impressions  of  the  seal  of  the 
respondent,  acknowledged  to  be  genuine, 
decided  that  the  impression  on  the  bond  was 
a  forgery,  and  dismissed  the  suit.  The 
Sudder  Court,  on  appeal,  confirmed  this 
decision,  and,  in  efifect,  ordered  the  appellant 
to  be  prosecuted  for  forgery.  He  was  so 
prosecuted,  and  was  acquitted.  He  then 
applied  for  a  review  of  the  judgment  against 
him  iit  the  civil  suit,  which  was  refused,  and 
he  has  now  appealed  to  Her  Majesty  in 
« -CoanciL  ' . 

Vol.  V. 


The  appellant  and  respondent  were  both 
residents  at  Bareilly,  the  former  being 
apparently  a  banker  and  money-lender,  and 
the  latter  a  land-owner.  It  is  admitted  on  all 
hands  that  pecuniary  transactions  had  taken 
place  between  these  parties;  that  moneys 
were  advanced  by  the  appellant  to  the  re- 
spondent, and  securities  given  by  the  re- 
spondent to  the  appellant;  In  particular,  a 
mortgage  by  the  respondent  to  the  appellant, 
under  which  the  latter  was  in  possession  of  a 
village  of  the  respondent,  and  a  bond  for 
4,000  rupees  by  the  respondent  tO  the 
appellant,  are  specifically  mentioned. 

But  in  addition  to  these  transactions,  the 
appellant  alleges  that  there  were  many  other 
advances  made  by  him  to  the  respondent 
upon  bonds  and  notes-of-hand,  in  respect  of 
which,  in  the  month  of  August  185 1,  a 
large  sum  was  due  for  principal  and  inter- 
est; that  in  the  course  of  that  month  the 
parties  came  to  a  settlement  of  accounts; 
that  the  appellant  having  consented  to  make 
an  abatement  from  the  amount  due,  the 
balance  was  settled  a^  15,000  rupees;  and 
on  the  30th  of  August  of  1851,  a  bond  was 
executed  by  the  respondent  to  the  appellant, 
to  secure  the  payment  of  that  sum,  with 
interest  at  one  per  cent,  per  month,  in  the 
month  of  May  then  following. 

The  amount  due  upon  the  instrument 
being  unpaid,  the  appellant,  on  the  30th 
September  1852,  filqd  his  plaint  in  the 
Zillah  Court  of  Bareilly,  claiming  the  sum 
of  16,955  I'upees  for  principal  and  interest  on 
the  alleged  bond. 

On  the  2nd  October  1852,  the  defendant 
undertook  to  file  a  defence  to  the  suit  within 
two  weeks. 

This,  however,  he  neglected  to  do;  and 
on  the  2nd  December  1852,  an  order  was 
made  by  the  Court  that  the  plaintiff  should 
proceed  to  prove  his  case  ex  parte. 

He,  accordingly,  on  the  3rd  December 
1852,  obtained  an  order  to  summon  his 
witnesses,  and  brought  into  Court  the  bond 
in  question,  which  was  ordered  by  the 
Judges  on  that  day  to  be  kept  with  the  mul 
or  record  of  the  proceedings. 

The  production  of  this  bond,  and  its 
deposit  in  Court  at  this  early  stage  of  the 
proceedings,  when  it  was  open  to  the  in- 
spection of  the  respondent  and  his  agents, 
appear  to  be  of  great  importance  in  this 
case. 

The  bond  purported  to  have  been  given 
after  a  settlement  of  accounts,  to  be  stamped 
with  the  seal  of  the  respondent,  and  to  be 
witnessed  by  Doorgapershad,  the  moottudm 
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witness;  by  Ramsookh,  also  an  attesting 
witness  (though  his  name  is  written  by 
Doorgapershad,  the  agent  of  the  respondent, 
as  Earn  Sing);  and  by  Gholam  Hossein, 
who  was  present,  and  saw  the  transaction, 
though  there  appears  to  be  some  error  as  to 
his  being  an  attesting  witness — at  least,  his 
name  is  not  found  in  the  instrument  as  print- 
ed in  the  appendix. 

These  witnesses  are  cross-examined,  buf 
.their  evidence  is  not  in  the  least  shaken, 
and,  if  it  be  believed,  it  proved  most  dis- 
tinctly that  the  instrument  in  question  was 
written  by  Doorgapershad,  the  agent  of  the 
respondent,  who  also  attested  it,  and  that  the 
respondent  deliberately  stamped  his  seal 
;upon  it,  In  order  to  give  it  effect. 

But  what  makes  his  evidence  conclusive 
is  this:  that  the  respondent  having  the 
means  of  disproving  the  story  if  untrue, 
bv  producing  his  own  agent  to  say  that  he 
;$d  not  write,  and  did  not  liitness  the  bond, 
does  not  venture  to  call  him,  or  any  other 
witness,  to  the  point.  He  examines  thir- 
teen witnesses  upon  matters  totally  irrelevant 
to  the  real  issue,  ana  does  not  examine  one 
who  tends  even  to  throw  a  doubt  upon  one 
single  material  fact  of  the  appellant's  case. 

But  the  matter  does  not  end  here.  So 
far  from  denying  this  bond,  the  respondent, 
after  its  execution,  endeavoured  to  obtain 
time  for  payment  of  it,  which  brings  us  to 
the  third  head  of  evidence — the  recognition. 
Doorgapershad  Mootsuddee  is  asked:  "Did 
j^ny  one,  ever  coming  before  you,  make  any 
acknowledgment  V*    He  answers : 

*'  In  the  last  month  of  Kartick,  I  went  to  Chow- 
dhree  Nowbut  Ram,  to  write  a  note  on  account 
of  Lalla  Kalka  Doss,  resident  of  Peelhibeet, 
who  had  mortgaged  the  village  of  Rooppoor. 
Chowdhree  Nowbut  Ram  told  me  to  give  Lalia 
'Radhaktshen  4,000  rupees,  for  which  the  latter 
had  brought  an  action ;  further  saying — 'There  is 
^mother  suit  for  15,000  rupees.  You  may  give 
4,000  rupees,  and  Lalla  Radhakishen  will  take 
something  less  in  the  amount  of  costs;  you 
should  have  this  matter  settled,  and  the  suit  for 
15 ,000  rupees  you  may  have  adj  usted  afterwards.' 
4  said  that  the  matter,  as  it  then  stood,  would 
cause  disrepute,  and  that  it  should,  therefore,  be 
settled.  Aeain,  Chowdhree  Nowbut  Ram  said : 
^  You  should  have  the  matter  settled.'  I  said: 
^  Tell  me  what  to  say,  that  I  may  go  to  him  and 
settle  accordingly.'  Chowdhree  Nowbut  Ram 
j-eplied,  Uhat  he  would  be  able  to  pay  the  money 
4n  five  years,  and  that  if  he  were  made  to  pay  in 
^  lump  it  would  ruin  him.'  I  said :  '  Your  and 
^Lalla  Radhakishen's  affairs  are  founded  on 
mutual  friendship.  He  is  like  your  patron,  and 
will  not  ruii\  you ;  but  he  will  not  agree  to  the 
|>romjse  of  payment  in  such  lengUi  of  time^ 


because,  in  six  years'  time,  interest  on  the 
of  15,000  rupees  will  accrue  to  nearly  15^000 
rupees.  Such  promise  of  payment,  i|WitJhflK 
interest,  he  will  not  agree  to.'  Again  the  Chov* 
dhree  said :  *  You  may  give  4,000  rupees  ci 
account  of  the  suit  for  that  sum.  I  shall  serd 
Sheonarain,  and,  as  you  also  will  be  there*  yral 
may  have  the  matter  settled ;  and,  if  he  will  nxl 
come  to  terms,  I  will  defend  the  suits.'  Afttrl 
this  I  came  and  told  Lalla  Radhaktshen  whati 
the  Chowdhree  had  said ;  and  also  that,  as 
transaction  was  like  a  family  afifair,  he  si 
settle  it  amicably ;  adding,  '  It  is  difficult  fori 
(the  Chowdhree)  to  pay  15,000  rupees  at 
It  is  advisable  to  agree  to  instalment  payment.! 
Radhakishen  said : '  I  have  no  objection ;  but 
can  I  agree  to  receive  instalments  ^Hthout  any 
one's  coming  to  propose  it  ?  Have  instalroeats 
ever  been  agreed  to  without  interest  ?*  *' 

This  attempt  of  the  respondent  to  obtain 
time  for  payment  of  the  bond  is  further 
proved  by  Seetaram,  the  witness  already 
mentioned,  who,  speaking  of  Sheodut  Ram, 
Jumadar,  whom  he  describes  as  the  Demn 
of  the  respondent,  and  sole  manager  and 
agent  of  his  household,  says  : — 

"  Sheodut  Ram  Jumadar  told  me  that  '  LaEi 
Radhakishen  had  brought  an  action  for  15,000 
rupees  against  the  Chowdhree ;  you  should  per* 
suade  the  latter  to  fix  an  instalment  of  3,000 
rupees  per  annum  for  five  years  without  interest. 
You  visit  Lalla  Radhakishen  frequertly,  aod 
should,  therefore,  have  this  matter  settled.'  I 
and  the  Jumadar  accordingly  went  to  Radha* 
kishen,  and  introduced  a  negotiation  relative  to 
the  payment  by  instalments.  Lalla  Radhakisben 
said :  '  I  will  not  agree  to  receive  ins 
for  five  years  without  interest.'  " 

There  was,  therefore,  clear,  positive, 
sistent,  uncontradicted  testimony  of  the 
agreement  to  give  the  bond,  of  its  actnal 
execution,  and  of  its  subsequent  recognition ; 
and,  in  the  teeth  of  all  this  testimony,  npon 
what  grounds  have  the  Courts  belov  held 
it  tb  be  a  forgery  ? 

They  compared  the  impression  made  by 
the    seal    on    this    instrument*    with    the 
impression  made  upon  other  instmmcaCs  by 
what  is  admitted  to  have  been  a  gamne 
seal  of  the  respondent,  and  they  siy  tbat» 
upon  a  very  minute  inspection  and  nieasuTe^ 
ment  by  a  pair  of  compasses,  the  l«tten»  or 
some  of  the  letters,  of  the  defendant's  name 
appear  on  the  bond  to  differ  soroeihing  is 
their  size  from  the  signaturej  admitted  l»  be 
genuine.     Whether   this   may    have    anses 
from   the  mode   in    which  the   stamp 
affixed  on  the  different  instrument,  Or 
the  greater  or  (less  quantity,  or  the 
or  less  fluidity,  ^f  the  ink  used  1 
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:asions,  it  is  immaterial  to  enquire.  The 
iqaestion  is,  is  it  or  not  proved,  beyond  all 
shadow  of  doubt,  that  the  respondent  did 
^affix  some  seal  to  this  instrument  for  the 
'purpose  of  giving  it  effect?  The  evidence 
I'On  this  point  is  quite  irresistible. 

It  is  not  till  the  case  is  on  hearing  that 
;tbis  objection  is  made.  It  never  occurred 
ito  the  respondent  or  his  agents  to  set  up 
isoch  a  defence  when  the  bond  was  deposited 
iin  December  1852,  nor,  as  far  as  appears, 
'till  July  or  August  1853.  The  bond  had 
been  lying  in  the  interval  in  the  office  of 
the  Court ;  it  is  to  be  collected  from  the 
Circular  Order  referred  to  in  the  argument, 
that  it  is  not  difficult  and  not  unusual  for 
parties  to  procure  access  to,  and  to  tamper 
with  documents  so  placed,  and  we  cannot 
have  the  least  doubt  that  such  discrepancy 
as  exists  between  this  seal  and  the  others 
produced,  if  they  were  the  impressions  of 
the  same  stamp,  and  if  the  difference  is  not 
to  be  accounted  for  by  the  accidental  cir- 
cumstances to  which  we  have  adverted,  has 
been  occasioned  by  the  fraudulent  ads  of 
the  respondent's  agents  while  the  bond  was 
in  the  custody  of  the  Court. 

When  the  direct  evidence  in  favor  of  the 
instrument  is  so  overwhelming,  it  is  needless 
to  resort  to  confirmatory  proof;  it  may, 
however,  be  observed  that  it  is  shown  that 
the  stamp  on  the  instrument  had  been  sold, 
shortly  before  the  date  of  the  bond«  to  an 
agent  of  the  respondent  for  his  use ;  and  if 
the  bond  had  been  a  forgery,  it  is  utterly 
inconceivable  that  of  all  persons  in  the 
world  the  name  of  the  respondent's  own 
confidential  agent  should  have  been  selected 
for  forgery,  as  the  writer  of  it  and  one  of 
the  attesting  witnesses. 

Every  circumstance  of  suspicion  which 
could  be  alleged  against  the  appellant's  claim 
was  brought  forward,  and  urged  with  great 
force  and  ability  by  Mr.  Forsyth,  but  there 
really  is  none  of  any  value. 

The  only  observations  which  at  first  had 
some  weight  with  their  Lordships  were 
ataee— first,  that  the  bond  was  not  register- 
ed ;  secondly,  that  the  cancelled  documents 
were  not  delivered  up ;  and  thirdly,  that  it 
was  strange  that  a  suit  should  have  been 
instituted  (as  it  was)  upon  the  later  bond 
for  4*000  rupees,  instead  of  the  two  being 
united  in  one  suit,  or  that  which  was  first 
executed  (the  bond  for  15,000  rupees)  being 
first  put  in  suit. 

But  as  to  the  first  point,  we  are  informed 
by  Sir  L.  Peel  that  in  India  two-thirds  of  the 
bonds  which  are  payAbk   at   short  dates, 


as  this  was,  are  not  registered ;  as  to  the 
second,  that  a  plaintiff  is  required  to  prove  the 
consideration  for  his  bond,  and  that  the 
documents  relating  to  it  were,  therefore, 
properly  left  in  the  possession  of  the  appel- 
lant ;  and  as  to  t^he  third,  supposing  the  two 
bonds  could  by  the  practice  be  included  in 
one  suit,  we  think  that  the  delay  in  bringing 
the  second  suit  is  sufficiently  accounted  for 
by  the  negotiations  which  were  carried  on  for 
payment  of  the  amount  of  the  bond  by 
instalments. 

Upon  the  whole,  we  can  entertain  no  doubt 
fhat  there  has  been  in  this  case  an  entire 
miscarriage  of  justice  in  the  Courts  below ; 
and  we  cannot  but  express  our  deep  regret 
that  the  appellant  should  not  only  have  had 
his  suit  dismissed,  but  been  subjected  to 
the  indignity,  vexation,  and  expense  of  a 
criminal  prosecution  in  a  case  where  the 
claim  is  established  by  testimony  less  liable 
to  suspicion  than  we  ever  remember  to  have 
seen  brought  forward  on  an  appeal  from  India 
in  a  'case  of  disputed  fad. 

We  must  do  to  this  gentleman,  or  to  his 
representatives,  such  justice  as  is  in  our 
power,  by  advising  Her  Majesty  to  reverse  the 
decision  complained  of,  to  establish  the 
plaintiff's  demand  in  the  suit,  and  to  order 
payment  of  the  amount  of  the  bond  with  the 
interest  due  upon  it  by  the  respondent,  toge- 
ther with  the  costs  both  in  the  Zillah  and  in 
the  Sudder  Dewanny  Courts,  and  the  costs  of 
this  appeal. 

The  9th  December  1862. 

Present : 

Lord  Kingsdown,  Sir  E.  Ryan,  Sir  J.  T. 
Coleridge,  Sir  L.  Peel,  and  Sir  J.  W. 
Colvile. 

Sale  of  Estate  in  execution  of  decree— Reg^ula- 
tion  XX.,  1795— Onus  prohandl  (Title  to  land 
in  old  purchaser). 

On  Appeal  from  the  Sudder  Dewanny 
Adawlut  at  Agra. 

Rajah  Mohesh  Narain  Sing 

versus 

Kishramund  Misser,  and  Rughobur  Dyal 
*  Sing. 

It  is  contrary  to  general  principles  and  a  senseless 
addition  to  all  the  vexations  of  delay  in  the  course 
of  procedure  to  hold  that  when,  for  any  reason, 
satisfactory  or  not,  the  execution  'of  a  final  decree 
in  a  suit  fails  or  is  set  aside^  and  the  proceedings 


a 


Priify 


THt  WXXKLY   UIPORTIB4 


CoundL 


[Vd.V, 


aa  regards  that  execution  are  taken  off  the  file,  the 
whole  suit  is  discontinued  thereby,  and  the  further 
proceedings  for  the  same  purpose  are  to  be  consi- 
dered as  taken  in  a  new  suit* 

The  sale  of  an  estate  in  execution  of  a  decree  under 
Regulation  XX.,  1795,  is  not  impeachable  on  the 
ground  that  the  Court,  in  ordering  the  sale,  dealt 
directly  with  the  Collector  of  the  Zillah  instead  of 
with  the  Board  of  Revenue ;  the  principal  object 
of  that  Regulation  having  been  the  security  of  the 
public  revenue.  Nor  was  the  Collector  precluded 
from  accepting  a  lower  bond  fide  bid  and  rejecting 
higher  bidders  who  could  not  satisfy  him  that  they 
were  real  bidders,  particularly  in  a  case  where,  on 
several  previous  occa&ions,  sales  were  attempted 
and  rendered  abortive  by  the  highest  bidders  having 
turned  out  unable  or  unwilling  to  complete  them. 

It  would  be  monstrous  to  make  the  title  to  land 
in  a  purchaser  depend,  years  after  it  has  accrued 
and  possession  has  been  enjoyed  under  it,  on  his 
proving  the  same  affirmatively. 

This  is  an  appeal  from  a  decree  of  the 
Sudder  Dewanny  Adawlut  at  Agra,  which 
reversed  a  decree  of  the  Civil  Court  of 
Zillah  Jounpore,  in  favor  of  the  appellant.. 
The  suits  in  which  these  decrees  were  made 
respectively  on  the  23rd  February  1855 
and  the  loth  May  1856  were  brought  by 
the  appellant  to  recover  back  possession  of 
an  estate,  called  the  Tjtlooka  Bazar  Rajah, 
Pergunnah  Gudwarra,  which  had  been  the 
property  of  his  father,  Rajah  Surnam  Sing, 
and  which  had  been  sold  in  execution  of  a 
decree  obtained  by  one  Petumbar  Mookerjee 
in  May  1830  in  a  suit  first  instituted  by  him 
in  1822  for  the  recovery  of  a  debt.  One 
Barwise,  in  1837,  had  become,  by  purchase, 
the  holder  of  this  decree ;  and  the  respond- 
ents claimed  by  purchase  for  a  valuable 
consideration,  and  through  mesne  convey- 
ances, from  his  representatives,  who  had 
been  purchasers  at  the  sale  held  in  execu- 
tion of  the  decree.  The  claim  in  the  present 
suit  was  rested  not  upon  any  supposed 
miscarriage  in  the  determination  of  the 
original  suit,  nor  any  defect  in  the  title  of 
Barwise  to  the  benefit  of  the  decree,  but  on 
certain  alleged  informalities  and  defects  in 
the  coarse  of  executing  that  decree,  and  the 
sale  under  it. 

In  order  to  understand  the  questions  now 
raised,  a  short  statement  of  the  material 
fads  will  be  necessary. 

It  will  be  observed  that  the  litigation 
commenced  in  1822,  and  that  the  decree  in 
favor  of  the  original  plaintiff  was  obtained 
in  1830;  seven  years  were  then  passed  in 
fruitless  attempts  by  him  to  carry  it  into 
effect ;  his  hopes  or  his  means  becoming 
exhausted,  he  was  induced,  for  a  valuable 
consideration,  to  make  over  this  decree  to 
an  Englishmaiv  of  the  name  of  Barwise,  who 
.being  in  thci  service  of.  the.  Government^  it 


was  supposed  probably  by  both  panies, 
might  be  more  successful  in  defeating  tke 
various  devices  by  which  its  execution  hai 
been  up  to  that  time  prevented.  It  is  imm^ 
lerial  to  the  decision  of  this  case  whether  hil 
purchased  on  too  favourable  tenns, 
succeeded  in  obtaining  too  great  advaota^e&l 
It  may  have  been  so — on  that  we  proDOuncf 
no  opinion.  It  was  not,  however,  until  the 
6th  June  1845,  ^^^  ^^^^^  ^^  ^^.d  bees 
murdered,  as  alleged,  by  the  appellant  tint 
his  representatives  obtained  the  order  from 
the  Zillah  Court  of  Jounpore,  on  which  the 
sale  actually  took  place,  the  validity  of 
which  is  questioned  in  the  present  appeal. 

We  propose  now  to  examine  the  objectioDS 
to  this  sale,  adverting  only,  as  we  proceed,  to 
the  previous  circumstances,  so  far  as  may  be 
necessar}'  for  the  understanding  and  dispos- 
ing of  these  objections.  The  order  for  this 
sale  will  be  found  in  page  26  of  the  joiitt 
Appendix,  No.  IV.,  and  is  as  follows,  dated 
June  6,  1845  : — 

''  This  case  was  brought  up  this  day.  It 
was  found  from  the  Report  of  the  Moonsbee 
of  .Execution  of  Decrees,  that  48,532  rupees 
o  annas  i  pice,  the  total  estimated  value  o( 
the  claim,  composed  of  46,856  rupees  14 
annas  entered  in  the  Report  of  the  3 tad 
November  1844,  and  1,664  rupees  11  anott 
on  account  of  present  interest  up  to  the 
22  nd  May  1845,  and  8  annas  for  costs,  ii 
quite  correct.  As  it  appears  from  the 
accounts  to  be  right  and  proper  that  Taiooki 
Bazar  Rajah,  embracing  sixty-thtee  original 
and  dependent  villages,  be  sold  to  realize  the 
amount  above  specified,  it  is,  therefore. 
ordered  that  a  copy  of  this  proceeding  be 
sent  to  the  Collector  of  this  Zillah,  to 
apprize  him  of  the  above-mentioned  factt, 
in  order  that  the  said  Collector,  after  the 
issue  of  the  second  notification,  may  pot  19 
to  sale  the  aforesaid  estate,  the  property  ii 
the  defendant  the  debtor,  for  the  sua 
claimed  as  above,  and  afterwards  infcmii  tfaii 
Court  of  the  result." 

It  will  be  observed  that  this  order  detM 
directly  with  the  Collector  of  the  Zillah,  and 
is  silent  as  to  the  Board  of  Revenue.     Thii^ 
it  is  said,  is  in  breach  of  the  Reguiatioas 
on   this    matter,    then    in   force,    of    I795> 
Regulation  XX.,  which  directs  that,  when  aaf 
Court  of  Civil  Judicature  shall  have  ooa^ 
sion  to  sell  lands  in  satisfaction  of  a  decree; 
it   shall    transmit    a    copy    thereof    to   tkt 
Board  of  Revenue,  which  is,  with  all  pn^ 
licable  despatch,  to  cause  lands  to  be  dispftsed 
of  at  the  Presidency,  or  in  the  distrid  li 
.which  the  .lands  act  .at^ualedi  aa  thejr 
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deem  roost  advantageous  to  the  proprietor. 
The    objection    founded    on   the    apparent 
non-compliance    with    this   Regulation    was 
taken,  both  in  the  Zillah  and  Sudder  Courts, 
in  this  action,  and  overruled  by  both — and, 
their  Lordships  think,   quite  properly.      It 
appears  that,  when  a  former  order  for  sale 
had  been  made  by  the  same  Court  in  1843, 
this   Regulation   had    been   fully  complied 
urith';  that  the  Commissioner  had  authorized 
the    sale    of    the    whole    talooka;    that    as 
many  as  four  sales  had  taken  place,  ineffec- 
tual and  nominal  only,  because  the  best  bid- 
ders on  each  occasion  were  men  of  straw, 
who  had,  no  doubt,  been  put  forward  for  the 
very  purpose  of  rendering  the  decree  abortive. 
It  is  said  that  the  order,  directing  these  former 
sales,  must  be  considered  as  having  been 
made  in  a  different  suit  from  that  in  which 
the  order  now  in  question  was  made,  for  that 
the  proceedings  had  been  taken  off  the  file, 
and  the  lands  to  be  sold  and  the  sums  to  be 
recovered  were  different  in  the  two  orders. 
There  is  no  foundation   for  either  of  these 
assertions.     It  would  be  contrary  to  general 
principles,  and  a  senseless  addition  to  all  the 
vexations  pf  delay  in  the  course  of  proce- 
dure,  to  hold  that,  when,  for  any  reason, 
satisfactory  or  not,  the  execution  of  a  final 
decree  in  a  suit  fails,  or  is  set  aside,  and  the 
proceedings  as  regards  that  execution  are 
taken  off  the  file,  the  whole  suit  is  discon- 
tinued thereby,  and  the  further  proceedings 
for  the  same  purpose  are  to  be  considered 
as  taken  in  a  new  suit.     Nor  is  it  true,  in 
any  material  sense,  that  either  the  proper- 
ties to  be  sold,  or  the  sums  to  be  recovered, 
were    different;    in    both  the    same  whole 
taiooka,  rendering  to  the  Government  the 
same  jumma,  was  directed  to  be  sold,  and 
for  the  same  principal  sum ;  but  the  number 
of  villages  comprised  in  it,  owing  to  some 
inaccuracy,  was  differently   stated,  and  the 
total  Fum  was  increased  in  the  later  order 
by  adding  the  interest  which  had  accrued, 
due  in  the  interval  between  the  two,  with 
a   few  annas  for  the  costs.     The  principal 
object  of  the  Regulation  in  question  was  the 
security  of  the  public  revenue,  as  appears 
not  merely  from  its  own  preamble,  but  by 
the  modifications  which  were  made  in  it  by 
Regulation  7  of  1825,  tit.  ii. ;  and  this  ob- 
ject had  been  fully  answered  by  the  commu- 
nication to  the  Commissioner  in  1843,  and 
the  proceedings  which  were  taken  by  him 
upon    it.    If  this,    therefore,    had   been  .a 
question  raised  between  the  original  parties 
to  the  suit,  and  if  the  objection  had  been 
made  promptly  after  the^ale  bad  taken  place» 


their  Lordships  would  still  have  been  of 
opinion  that  it  had  received  its  proper  an- 
swer in  the  Courts  below ;  but  it  must  never 
be  forgotten  that  they  are  now  called  upon 
to  give  effect  to  it  as  against  a  purchaser 
for  a  valuable  consideration,  and,  so  far  as 
appears,  entirely  without  notice,  in  a  suit 
commenced  in  July  1854,  the  disputed  sale 
having  taken  place  in  July  1845.  W-hat 
safety  could  there  be,  except  by  the  Statute 
of  Limitations,  for  any  man's  title,  where  a 
judicial  sale  had  taken  place,  if  he  were 
bound  to  satisfy  himself  of  the  decree-hold- 
er's "compliance  with  every  one  of  the  many 
formalities  prescribed  by  law  for  the  conduct 
of  it.  This  is  a  remark  which  their  Lord- 
ships must  bear  in  mind  in  considering  the 
objection  to  which  they  now  pass. 

The  next  objection  to  be  noticed  is  the 
alleged  want  of  due  nodfication  of  the  time 
and  place  of  sale.    At  the  time  when  this 
sale  was  to  take  place,  this  matter  was  regu« 
lated  by  Regulation  XX.,  Section  12  of  1795, 
which   requires    notices  to    be  afilixed   one 
month  before  the  d^  of  sale  in  the  Court 
room  of  the  Dewanny  or  Zillah,  the  Collector's 
Office,  in  the  principal  town  or  village,  and  in 
the  Office  of  the  Secretary  of  the  Revenue, 
Now,  if  it  be  taken  that  the  burden  of  proof 
in  respect  of  these  notices  can  be  properly 
cast  on  the  respondent,    it  certainly  does 
not  appear  to  their  Lordships  that,  in  respect 
of  all  of  them,  it  is  clearly  made  out  that 
they    were  duly    given;    but    they    are    of 
opinion  that  it  cannot  be  so  cast,  consider- 
ing how   he  claims,    at  what    distance   of 
time  the   objection  is  made,  apd  the  ex- 
treme   difficulty,    if     not    impossibility,    of 
satisfactorily  proving  a  fact  of  this  nature 
under  such  circumstances  as  are  before  them. 
In  this  country  it  is  in  many  cases  required 
by  statute  that  notices  should  be  affixed  on 
the  walls  or  doors  of  Courts,  or  in  other 
specified   places,  and    for  certain   specified 
times,  in  order  to  give  jurisdiction  to  Ma- 
gistrates to  do  certain  acts  which  are  speedi- 
ly to  follow.     In   such  cases  there  is  no 
injustice    in  calling    upon    the    party  who 
moves    the    Magistrates    to    exercise    their 
statutory    jurisdiction,    to  prove  that  these 
requirements    have    been    complied    with. 
But  it  would  be   monstrous   to  make  the 
title  to  land  in  a  purchaser  depend,  years 
after    it    has  accrued,    and    possession    as 
been    enjoyed    under    it,    on    his    proving 
the  same   affirmatively.     In  the  nature  of 
the  thing  all  traces  of  the  evidence  may  be 
expected,  as  to  some  of  the  ^particulars,  to 
perish  in  a  short  time ;  in  others,  where  the 
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document  ought  in  strictness  to  be  filed, 
it  is  •  but  too  common  for  the  officer  ^'hose 
duty  it  would  be  to  file  it  to  be  neglectful. 

Their  Lordships  are  of  opinion,  therefore, 
that  the  onus  lay  upon  the  appellant,  and 
that  he  has  not  discharged  himself  of  it. 

It  was  said  in  regard  of  another  objection, 
and  might  be  said  in  regard  of  this,  that  at 
the  time  in  question  he  was  in  prison  on 
the  charge  of  murder;  and  that  was  so: 
but  it  is  clear  that  he  at  least  knew  of  the 
time  fixed  for  the  sale,  and  was  able  to 
apply  to  the  Court,  because  he  presented  a 
petition  on  the  14th  July  1845,  to  the 
Zillah  Court,  for  its  postponement  for  two 
months,  which  was  heard  and  rejected  by 
the  Sudder  Ameen  of  that  Court. 

The  remaining  objection  is  to  the  manner 
in  which  the  sale  was  conducted.  It  will 
be  remembered  that  on  several  preceding 
occasions,  when  sales  were  attempted,  the 
highest  bidders  had  turned  out  to  be  una- 
ble or  unwilling  to  complete  them,  and  so 
they  had  been  rendered  illusory;  the  Col- 
lector, therefore,  had  #  been  very  properly 
cautioned  to  satisfy  himself  of  the  trust- 
worthiness of  a  bidder,  before  he  concluded 
the  sale  in  his  favor.  On  the  present  occa- 
sion, after  the  representatives  of  Mr.  Barwise 
had  bid  a  sum  of  48,000  rupees,  being  a 
little  below  the  amount  of  the  decree,  one 
Hunnooman  Pershad  bid  49,000.  The  Col- 
lector asked  if  he  was  prepared  with  the 
deposit  money ;  he  was  not.  He  was  asked 
who  and  what  he  was:  he  said  he  was  a 
sen'ant,  and  was  bidding  for  Ramdas  of 
Sultanpore.  He  was  asked  whether  he  held 
a  mooktarnama  from  Ramdas,  and  he  said 
he  did  not.  On  this  he  was  rejected  as  a 
•bidder.  Thereupon  one  Shunker  Loll  bid 
50,000'  rupees,  and  he  was  questioned  as 
Hunnooman  Pershad  had  been.  It  does  not 
appear  whether  he  answered  that  he  was 
prepared  with  the  deposit  or  not,  but  he 
stated  that  he  was  bidding  for  one  Sheo 
Lall,  a  banker  of  Dostpoor.  Like  the  former 
bidder  he  had  no  mooktarnama.  The  Col- 
lector rejected  both  their  biddings,  and  there 
being  no  other  bidder,  knocked  the  estate 
down  to  the  representatives  of  Barwise  for 
•48,000  rupees. 

Both  Narain  Sing  and  these  two  persons, 
but  not  either  Ramdas  or  Sheo  Lall,  peti- 
tioned the  Court  against  this  proceeding  of 
the  Collector.  It  was  urged  that  a  produc- 
tion of  the  deposit  ought  not  to  have  been 
insisted  on  before  the  estate  had  been  knocked 
down,  and  that  the  effect  of  the  proceed- 
ing was  to  deter  bidders,  and  so  diminish 


the  amount  for  which  the  estate  was  soli 
Certainly  the  payment  of  the  deposit  cookl 
not  be  required  before  the  acceptance  of  tbs 
bidding,  and  the  knocking  down  of  tbe 
estate;  but  the  Collector  was  bound,  ia 
their  Lordships'  opinion,  to  satisfy  himsdf 
reasonably  that  these  persons  were,  what 
they  professed  to  be,  real  bidders,  and  that 
the  course  which  he  took  for  that  purpose 
was  perfectly  justifiable;  and  so  it  was 
held  in  the  Court  below — their  Lordships 
think  quite  correctly :  they  see  not  the  least 
reason  for  believing  that  it  was  calculated 
to  deter  persons  really  wishing  to  bay  fram 
offering  their  biddings,  or  n  any  war  to 
damp  the  sale.  It  might  be  unusual; 
but  the  circumstances  were  unusual ;  as 
practices  had  been  suffered  before  in  this 
case,  which  had  made  the  sales  under  the 
order  of  the  Court  mere  mockeries,  available 
only  for  the  purpose  of  defeating  the  course 
of  justice,  the  Collector,  forewarned,  was 
bound  to  take  care  that  this  sale  shouki 
be  a  reality ;  which  it  could  not  be» 
unless  care  was  taken  to  distinguish 
between  real  and  sham  biddings,  The  re- 
sult shows  that  his  conclusions  were  cor- 
rect ;  if  there  were  such  persons  as  Ramdas 
or  Sheo  Loll,  or  if  either  of  them  had, 
however,  irregularly  deputed  Hunnoomao 
Pershad  or  Shunker  Loll  to  bid  for  them, 
we  may  be  quite  certain  that  claims  would 
have  been  made  on  their  behalf  by  way  of 
petition  to  the  Court.  It  is  said  that  the 
estate  was  sold  for  less  than  its  value.  It 
may  have  been ;  it  was  certainly  sold,  some 
time  afterwards  at  a  great  advance  by  the 
purchasers;  but  considering  the  character 
of  the  previous  attempts  to  sell,  and  all  the 
previous  circumstances  of  the  litigatioD, 
this  is  not  to  be  wondered  at.  As  a  htx 
in  itself,  it  is  immaterial  to  the  decision  dt 
the  case :  it  is  enough  that  the  sale  was  a 
real  one,  conducted  justly  and  regularly. 

Their  Lordships,  in  a  judgment  neces- 
sarily so  long,  have  thought  it  right  to  take 
no  notice  of  several  matters  important  in 
themselves,  but  not  affecting  their  decision: 
they  have  now  disposed  of  the  vari;>iti 
points  relevant  to  that  decision,  and  which 
were  urged  by  the  learned  Counsel  for  the 
appellant  with  their  usual  zeal  and  ability; 
but  they  cannot  pass  from  this  case  w^tbont 
the  expression  of  their  surprise  and  deep  regret 
that  such  a  case  should  have  been  possibfe 
under  the  system  of  jurisprudence  prevaiiiaf 
'm  any  country  under  the  British  domimoo. 


"         ■        pudet  haec  opprobria  nobis, 
"  Bt  dici  potttitse  At  non  potuisM  nUB/ 
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The    subject-matter    of    the     original    suit 
a    debt,   it   should  seem  undisputed,   or  at 
least  as  to  which,  in  substance,  no  serious 
dispute  was  possible  ;  where  the   plaintiff's 
difficulty  had  not  been  to  establish  his  right 
to    the  judgment  of  the  Court  in  which  he 
sued,  but  to  make  that  judgment  available 
when  obtained,  though  the  funds  were  ample 
for   the  purpose.     By  fraud  and    chicaner)' 
by    ever}'  possible  abuse  of  the  forms  and 
procedure  of   law,   by    force   and  violence, 
even,  it  is  to  be  greatly  feared,  to  the  shed- 
ding of  blood,  justice  was  evaded  and  defied 
for    fifteen    years,    from     1830,    when    the 
decree    was     pronounced    to    1845,    when 
the    final    sale    took    place.     The    original 
plaintiff,   wearied   out  with   the  long   delay 
and    expense,   fain  to   sell  the  benefit  of  his 
decrees  ;  the  unhappy  man  who  had   been 
substituted   for  him   losing   his   life,    while 
vainly   striving  to    realize   its   fruits.      And 
now,    in    1862,  their  Lordships   have  been 
called   on  to  dispose  of  a  suit,  in  which  it 
is  sought  to  invalidate  that  whole  proceed- 
ings   as   against  a  purchaser  for  value,  the 
second   in   succession   from    the   execution 
creditor,  against  whom,   or  the  party  from 
whom  he  immediately  purchased,  no  fraud, 
no  collusion,  no  knowledge  of  the  supposed 
defeats  in  the  title   is   alleged.     They  have 
had  to  deal  with  a  record  of  nearly   three 
hundred    pages  in  folio,    setting   out   more 
than  three  hundred  documents  and  deposi- 
tions.   Their  Lordships  do  not  intend  has- 
tily to  cast  censure  on  any  individuals  ;  the 
materials  are  not  before  them  for  that  pur- 
pose, nor  is  it  wiihin  their  province  to  do 
so  ;  but  it  is  useful  to  point  out  that  a  sys- 
tem under  which  all  this  is  possible  loudly 
called  for  amendment,  and,  administered  as 
it   here  has  been,  defeated  the   very   objeft 
for  which  it  was  instituted. 

•    "fbpy  will    humbly    recommend    to    Her 
Majesty  that  this  appeal   ought  to   be   dis-* 
missed  with  costs.  • 

Vol,  V, 


The  15th  December  1865. 

Present  : 

Lord  Chelmsford,  Sir  J.  W.  Colvile,  Sir  E. 
V.  Williams,  and  Sir  L.  Peel. 

Presumption  of  Hindoo  Law — Separate  acqui- 
sitions of  property  by  a  Member  of  a  Joint 
Family. 

On  Appeal  from  the  Sudder  Dewanny  Adaw* 

lut  in  Calcutta, 

Prankishen  Paul  Chowdhry 

versus 

Mothoora  Mohun  Paul  Chowdhry. 

The  presumption  of  Hindoo  Law  is  that  property  not 
shown  to  be  separate  is  joint.  Where  an  elder  brother 
is  long  in  the  management  of  the  joint  estate  and  in.  the 
receipt  of  the  collections  from  it,  and  is  accountable  for 
them  to  his  younger  brother,  if  the  monies  employed  in 
the  purchase  of  certain  talooks  formed  part  of  those 
drawn  from  the  joint  estate,  the  younger  brother,  on  a 
re-union  is  entitled  upon  the  general  principles  of 
Hindoo  Law,  and  independently  of  the  express  provi- 
sions of  any  deed  of  agreement  executed  between  the 
parties,  to  share  in  them  as  acquisitions  made  by  the 
use  of  the  joint  funds. 

Their  Lordships  are  of  opinion  that  no 
ground  has  been  shown  for  disturbing  either 
of  the  decisions  below,  and,  therefore,  they 
do  not  think  it  necessary  to  call  upon  the 
respondent's  Counsel. 

The  case  turns  almost  entirely  upon  the 
consirudion  to  be  given  to  the  deed  of 
Ongshobodhareet  at  page  10  of  the  record. 
That  deed  not  only  defines  the  rights  and 
obligations  of  the  parties,  but  it  contains  a 
narrative  of  the  fads  of  the  case  upon 
which  we  can  rely,  as  it  is  a  statement  in 
which  both  parties  joined,  at  a  time  when 
there  was  apparently  no  difference  between 
them. 

It  appears,  then,  from  that  deed,  that  this 
\\^s  a  joint  Hindoo  family,  consisting  of  the 
appellant  and  the  respondent,  and  a  younger 
brother  of  the  half-blood,  who  was  a  minor, 
and  is  since  deceased.  They  were  in  all 
respefts  a  joint  and  undivided  family.  In 
the  year  1254,  there  were  disputes  between 
the  adult  brothers,  and  they  separated, 
but  there  was  no  regular  partition  of  the 
estate.  The  effeft  of  the  separation  was 
that  the  lands  remained  undivided,  but  each 
brother,  being  no  longer  a  member  of 
a  joint  Hindoo  family,  t09k  his  share 
of  the  rents. 
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It  appears  from  other  parts  of  the  record, 
and,  although  it  is  not  very  distinctly  stated 
in  the  deed,  it  would  almost  follow  from  the 
nature  of  the  case  that  the  younger  brother 
had  then  a  large  claim  against  the  elder 
brother,  who  had  been  the  manager  of  the 
estate,  in  resped  of  the  rent  and  profits 
received  previous  to  the  partition.  That  is 
stated  distinftly  in  the  judgment  of  the 
Sudder  Court  where  the  Judges  say  :  "  We 
find  that  the  plaintiff's  pleader  admits  that, 
up  to  1253,  his  client,  as  elder  brother,  made 
all  the  colleftions,  and  held  all  the  joint  funds 
of  the  family  ;  that,  although  a  separation 
took  place  in  1253,  and  the  plaintiff  was 
bound  to  give  a  full  and  honest  account  of 
his  management,  no  such  accounts  were  ever 
rendered  for  the  satisfadion  of  the  brother 
defendant." 

The  separatioB  of  the  two  brothers  con- 
tinued for  little  more  than  eleven  months ; 
they  then  agreed  to  come  together  again, 
and  this  deed  was  executed.  The  deed 
states  that,  during  that  period,  the  elder 
brother  had  entered  into  a  treaty  for  the 
purchase  of  the  putnee  talooks,  the  price  of 
which  is  the  subject  of  the  present  con- 
tention; and  further,  that  the  youngest 
brother  having  died,  and  his  mother  having 
taken  bis  share  by  inheritance,  Prankishen 
Paul  Chowdhry  had  purchased  that  share 
from  her,  subject  to  an  annual  payment 
of  1,200  rupees. 

On  the  re- union  of  the  two  brothers, 
which  of  itself  remitted  them  to  their  former 
status  as  members  of  a  joint  Hindoo  family, 
it  was  expressly  agreed  that  those  acquisi- 
tions which  the  elder  brother  had  made 
whilst  the  separation  continued,  should  all 
go  into  the  joint  fund,  and  the  deed  pro- 
vides the  terms  upon  which  that  should 
be  done. 

Now,  the  material  parts  of  the  deed,  with 
respect  to  these  transactions,  are  these :  first 
there  is  a  recital  "  that  1,  Prankishen  Paul 
Chowdhry,  by  contracting  loans,  negotiated 
to  take  in  putnee  Turruff  Munsebpore  and 
Dehee  Rajahpore  henamee  in  the  name  of 
my  relative  Sumboo  Chunder  Singh,  inhabit- 
ant of  Dowlutgunge,  and  advanced  the 
hyana  or  earnest  money."  Then  it  states — 
*•  Afterwards  a  settlement  was  effected 
between  us  brothers,  and  again  the  entire 
property  came  into  our  ijmalUe  possession, 
as  it  had  been  before,  and  the  putnee,  &c.. 
that  had  been  recently  purchased,  also  came 
under  the  ijmallee  settlement,  and  of  the 
balance  of  the  Consideration  or  purchase-  money 


of  the  aforesaid  Munsebpore,  &c.,  taking  do 
putnee,  some  was  paid  by  us  two  from  oor 
private  funds,  and  some  portion  by  loan  I 
raised  on  bonds  given  by  us  respeciivek.  ' 
and  by  granting  dur-putnee  pottahs.  ard 
we  obtained  a  pottah  of  the  said  potn«e. 
and  both  brothers  remained  in  ijmallet 
possession,  having  taken  from  the  aforesaid 
Sumboo  Chunder  Singh  an  ikrar  or  ac- 
knowledgment of  the  henamee;  at  pre^nt 
we  two  brothers  having  brought  under 
ijmallee  the  entire  hereditary  and  acquired 
property,  and  that  which  has  been  recently 
acquired  as  putnee,  and  all  real  and  personal 
property,  have  made  this  condition  and  set- 
tlement that  from  hence  the  whole  is  to 
remain  ijmallee y  and  that  such  property  of 
the  share  of  Ramkishen  Paul  as  1,  Prao- 
kishen  Paul,  had  purchased  and  held  under 
a  perpetual  pottah  was  likewise  to  become 
ijmallee,  and  held  by  us  in  possession  in 
equal  shares,  and  that  we  two  brothers  will 
pay  the  profits  of  the  said  property  to  oar 
step-mother,  and  that  whenever  we,  or  our 
heirs,  share  and  take  the  aforesaid  and  other 
properly,  we,  or  our  heirs,  in  such  case, 
shall  equally  share  and  take  our  said  de- 
ceased half-brother's  property,  and  not  more, 
and  the  shares  of  the  same  shall  never  be 
more  or  less.'' 

In  short,  it  is  expressly  provided  thai  the 
entire  property,  whether  ancestral,  or  iben 
acquired,  or  thereafter  to  be  acquired,  is  to 
be  joint  and  enjoyed  in  equal  moieties. 
Tiien  follow  certain  directions  for  the  man- 
agement of  this  joint  estate,  including 
provisions  for  giving  the  elder  brother  a 
larger  share  in  such  management,  all  of 
which  are  immaterial  to  the  present  case. 

Then  follows  that  which  appears  to  their 
Lordships  to  be  one  of  the  roost  important 
pn/visions  in  the  deed.  It  is  to  this  effea: 
— "All  the  money  that  has  been  borrowed  on 
our  joint  bond.«,  and  that  which  I,  Pranki>heB 
Paul,  had  borrowed  during  the  time  of  oor 
separation,  on  bonds  given  in  my  own  name, 
and  which  said  money  has  been  paid  as  the 
consideration  or  purchase-money  for  the 
I)iunee  of  TurruflF  Munsebpore  and  Debee 
Rajapore,  shall  all  be  accounted  as  ©» 
ijmallee  debt,  and  the  said  ijmallee  debt 
shall  be  liquidated  by  us  out  of  the  proSa 
of  the  ijmallee  property."  As  their  Lord- 
ships understand  that  stipulation,  it  pioiii- 
ed  that  whatever  Prankishen  Paul  lai 
borrowed  on  bonds  given  in  his  name,  or 
whatever  the  two  had  borrowed  on  ibcir 
joint  security,  in  or^^er  to  provide  the 
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deration-money  paid  for  the  purchase  of 
these  two  putnees,  should  be  a  charge  on 
the  joiut  estate,  and  should  be  liquidated 
out  of  the  joint  property,  but  they  can  find 
In  that  no  provision  whatever  for  the  re- 
payment, out  of  the  joint  property,  or  to  the 
elder  brother,  of  any  funds  which  he  might 
have  advanced,  or  might  have  alleged  that 
he  had  advanced,  on  the  same  account,  out 
of  his  private  money.  The  deed  is,  upon 
that  point,  entirely  silent,  and,  as  one  of 
their  Lordships  observed  in  the  course  of 
the  argument,  it  would  be  a  strange  thing 
to  infer  from  this  silence  an  implied  promise 
to  pay  the  sum  sought  to  be  recovered  hi 
this  suit. 

Then  follow  provisions  to  which  we  shall 
afterwards  refer,  providing  for  the  event  of 
a    subsequent    disagreement    between     the 
parties,  and   a  second   partition,   and   then 
comes   this    stipulation :    "  No    party    shall 
make  any  claim  hereafter  upon  the  other  on 
account  of  any  cash  having  reference  to  the 
former  ijmalUe  period,  that  is,  for  the  time 
anterior  to  the  year  1254  B.  S.,  I,  Prankish- 
en  Paul,  have  no  claim  upon  you,  Nobokish- 
en  Paul,  on  account  of  the  price  of  the  real 
and   personal  property  of  Ramkishen  Paul's 
share,  for  which  1  had  obtained  a  perpetual 
pottah,  and  which  I  had   obtained    in   the 
way  of  a  purchase,  and  whatever  writings 
have  been  executed  and  given  by  me  to  our 
step-mother,   we    both    shall  be    bound    to 
comply  with  the  conditions  thereof/'     Now, 
those  last  words  show  that,  although  Pran- 
kishen  Paul  may  have  paid  out  of  the  money 
which  he  had  collected  formerly,  or  out  of 
private  resources,   or  in   any   way,  for  the 
share  of  his  half-brother,  yet  he  throws  all 
that  into  the  joint  concern,  and  there  is  no 
claim  to  be  made  upon  the  younger  brother  in 
respect  of  that  acquisition.     That  is  express. 
Again,  there  is,  no  doubt,  a  general  cove- 
nant or  agreement  that  no  claim  shall  be 
made  upon  him  in  respect  of  any  monies 
for    which    he    may    have    been    account- 
able in  respect  of  those  earlier  collections. 
And  Mr.  Leith  relies  upon  that  as  an  answer 
to    that   portion    of   the    respondent's    case, 
which   rests   upon  the  assumption  that  the 
monies  which  are  in  dispute  came  out  of  these 
former    collections,    and    were    applied    by 
Prankishen    Paul   to    the    purchase    of   the 
putnee  talooks.     But  it  seems  to  their  Lord- 
ships that  the  whole  deed  must  be  taken  toge- 
ther, «and  as  one  general  compromise;  and 
if   they  are  right  in  their  construction  of  the 
former  Clause,  that  theje  was  no  provision 
made  for  the  payment  or  the  adjustment  of 


the  price  of  the  putnees,  except  in  so  far  as 
it  consisted  of  borrowed  money,  which  was 
to  be  paid  out  of  the  assets  of  the  joint 
estate,  then,  when  they  find  afterwards  an 
agreement  that  there  shall  be  no  account  in 
respect  of  the  former  collections,  the  two 
must  be  taken  together,  and  must  be  con* 
sirued  to  import  that  whilst,  on  the  one  hand, 
the  elder  brother  makes  no  claim  in  respect 
of  any  monies  which  he  may  have  applied 
in  that  way,  so,  on  the  other  hand,  the 
3'ounger  brother  says,  I  will  make  no  claim 
for  any  monies  uUra  that,  and  I  will  treat 
the  whole  account  as  settled  and  closed  by 
this  arrangement. 

Therefore  upon  this  deed,  if  it  stood  alone, 
it  would  be  very  difficult  SxS  say  how  the 
present  claiin  could  be  supported. 

We  find,  however,  that  the  case  which 
the  parties  contemplated  really  happened, 
and  that  after  a  short  period  of  re -union  they 
again  separated,  and  the  deed  of  partition 
which,  though  not  printed  in  the  record, 
has  been  produced  to-day,  and  is  now  before 
us,  was  executed.  We  find  in  that  deed  no 
provision  at  all  for  such  a  claim  as  this, 
while  we  do  find  a  provision  for  the  pay- 
ment of  those  debts  which,  upon  the  con- 
struction which  we  have  put  upon  the  Clause 
at  line  20  of  page  1 1,  really  would  fall  opem 
the  joint  estate.  That  provision  imports 
**  that  the  money  borrowed  under  sindple 
and  mortgage  bonds  is  to  be  liquidated  by 
both  in  equal  portions."  Therefore,  the 
subsequent  deed  of  partition  seems  to  be 
entirelv  consistent  teith  what  #as  contem- 
plated  by  the  former  deed,  and  does  not  in 
any  way  re-open  any  of  the  accounts  settled 
by  that  deed; 

It  would,  then,  as  it  seems  to  us,  be 
extremely  difficult  to  support  the  cas6  tnade 
by  the  appellant,  even  supposing  that  the 
funds  in  question  were  really  his  private 
funds.  If,  indeed,  th^  sums  mentioned  \rt  (he 
jumma-kurruch  which  seems  to  have  been 
used  originally  to  meet  the  fraudulent  claim 
of  the  trustee,  to  hold  the  putnee  talooks 
as  his  own,  if  those  sums,  though  described 
£Ls  coming  from  the  private  funds  of  the 
appellant,  had  been  alleged  and  proved  by 
him  in  this  suit  to  have  been  money  actually 
borrowed  on  bond  or  otherwise,  ana  had 
been  so  brought  within  the  stipulation  of 
the  deed,  the  case  would  have  been  very 
different.  But  no  such  issue  was  raised  by 
the  appellant. 

The  issue  of  fact  upon  which  the  parties 
went  to  trial,  was  raised  by  the  other  side, 
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and,  as  ultimately  settled,  was  this :    *'  Whe- 
ther it  was  true  that  the  plaintiff  had,  out  of 
his   own   funds,   paid   the    sum   of    20,120 
rupees,  or  that  the  said  amount  had  formed 
a  part    of    the    tjmallee  funds  of  the  two 
parties."     The  appellant  gave  no  evidence 
on  this  issue ;  the  respondent  examined  four 
witnesses  upon  it,  and  it  was  found  in  his 
favor.     Their  Lordships  have  no  doubt  of 
the   propriety   of  that    finding.      It   is   not 
even   alleged  upon    these  proceedings  that 
the  paities  originally  had  any  separate  pro- 
perly; the  presumption  of  Hindoo  Law  in 
such  cases  is  that  property  not  shown  to  be 
separate  is  joint;  and  it  is  an  adniitied  fact 
that  the  appellant  was  long  in  the  manage- 
ment of  the  Joint  estate,  had  received   ihe 
collections  from  it,  and  was  accountable  for 
them  to  his  younger  brother.     And,  if  the 
monies   employed  in   the   purchase   of  the 
talooks  formed  part  of  those  so  diawn  from 
the  joint  estate,  it  follows  that  the  respond- 
ent on  the  re-union  was  entitled  upon  the 
general   principles   of   Hindoo    Law,    and, 
independently  of  the  express  provisions  of 
the  deed,  to  share  in. them,  as  acquisitions 
made  by  the  use  of  the  joint  funds. 

Their  Lordships  are,  therefore,  of  opinion 
that  the  decrees  of  the  Courts  below  were 
right;  and  they  have  no  difficulty  in  deter- 
mining humbly  to  recommend  to  Her 
Majesty  that  this  appeal  be  dismissed  with 
costs. 


The  1st  December  1865. 
Present  : 

Lord  Chelmsford,  Lord  Justice  Knight  Bruce, 
Lord  Justice  Turner,  Sir  J.  VV.  Colvile, 
Sir  E.  V.  Williams,  and  Sir  L.  Peel. 

Compensation  in  lieu  of  Pilgrim  Tax  at  Gya— 
Government  system  of  accounts  not  to  prejudice 
private  rights  of  parties. 

On    Appeal  from    ihe     Sudder    Dewanny 
Adawlut  at  Calcutta, 

Maharanee  Inderjeet  Kooar 

versus 

IsmudK  Kooar  and  Soonnut  Kooar. 

The  late  Maharajah  Mittcrjeet  Singh  was  entitled  to 
the  levy  of  a  tax  upon  pilg^rims  resorting  to  the  temple 
at  Gya.  On  the  abolition  of  thfr  tax  by  thf  Government, 
a  compensation  was  ^warded  to  the  Maharajah  in  lieu 
of  it  in  the  shape  of  a  perpetual  annual  payment,  which 
sum,  it  was  settled  by  an  asrrccment,  and  a  decreeot  the 
Sudder  Court  dunnfr  the  Maharajah's  lifetime,  was  on 
his  death  to  be  divided  in  certain  proportions  between  his 


two  sons  through  whom  the  present  appellant  awl  ^* 
spondents  claim  as  their  heirs  respectively.  Held  tht^ 
in  whatever  mode  the  Government  might  think  proper  to 
deal  with  this  sum  with  reference  to  tbe  jumma,  ik 
rights  of  the  parties  could  not  be  afTected  tbcfvfc] 
without  their  consent,  but  would  continue  to  be  at^ustn 
according  to  the  proportion  originally  established. 

This  is  an  appeal  from  four  decrees  ot 
the  Sudder  Court  of  Calcutta,  reversing  ' 
four  decrees  of  the  Principal  Sudder  Ameen 
of  Zillah  Behar  in  favor  of  Maharajah 
Heetnarain  Singh,  whose  widow  and  heiress 
is  the  appellant.  The  respondents  are  the 
widows  and  heiresses  of  the  late  Modenarain 
Singh,  who  was  the  brother  of  Heetnaraio 
Singh,  and  the  plaintiff  in  one  and  defend- 
ant in  three  of  the  suits  in  which  ihe  de* 
crees  now  under  appeal  were  made. 


The  four  suits  involved  the  same  question, 
which  is  shonly  and  accurately  stated  in  the 
appellant's  case,  as  follows  : — 

"Whether  Heetnarain  Singh  and  Mode- 
narain  Singh  were  entitled  10  the  annual  sum 
of    17,212    rupees  9  annas   5  pies,    in  the 

proportions  of  ,^ihs   and  f^ths  respectivclj, 
in  accordance  with  the  contention  of  Heet- 
narain Singh ;  or  in  the  proportions  of  the 
amounts  ot  sudder  jumma  payable  by  ihctt 
respectively    on    account    of    the    nineteen 
mehals  in  the  pleadings  mentioned   in  ac* 
cordance  with  the  contention  of  Modenaraia 
Smgh."     The  two  brothers  were  sons  of  ihc 
Maharajah  Miiterjeet  Singh,  who  died  on  ibe 
3rd  October  1840.       During  the  lifetime  of 
ttie  Maharajah,  an  agreement  was  entered 
into  for  a  division  of  the  property  betveea 
his   two   sons   after  his   death.     The  parti- 
culars  of  this  agreement  are   stated  in  a 
former  suit  between  the  brothers,  which  was 
brought  by  appeal  before  their  Lordships, 
and  is  reported  in  7  Moore,  p.  312,  to  tikis 
efEect :    **  Family   dissensions  having  arisen 
during     the   lifetime   of    Mitterjeet    Sii^ 
certain  proceeding  were  instituted    and  00 
an  appeal  to  the  Sudder  Dewanny  Adawlnt, 
in  a  suit  in  which  Mitterjeet  Singh  and  the 
appellant   and   respondent   were   parties,  1 
compromise  was  entered  into,  and  a  raseem- 
viah  and  ekrarnamah^  dated  the  7ih  Febroaiy 
1624,  was  filed  by  Mitterjeet  Singh,  which 
instrument  was  to  the  effect  that   the  rcii 
and  personal  estates  held  by  him  after  \x& 
death  were  10  be  divided  between  the  ap}<i- 
lant  and  the  respondent ;  the  former  was  to 
take  a  9 -annas   share,  and    the  latter  a  7: 
annas  share.     Partition  deeds  of  the^« 
tenor  were  also  fiied,  and,  on  the  4ih  Mm*-  ' 
1624,  the   Sudder  Court  decreed  tnai  lbe« 
parties  should  act  up  to  the  terms  enteiti 
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into  by  them  in  the  above  mentioned  instru- 
mems." 

The  Maharajah  Mitterjeet  was  entitled  to 
a  tax  levied  upon  pilgrims  resorting  to  the 
temple  at  Gya.  This  'tax  was  abolished 
by  the  Government  in  the  month  of  January 
1840.  and  a  compensation  was  awarded  to  the 
Maharajah  in  lieu  of  it  in  the  shape  of  a  per- 
petual annual  payment  of  17,212  rupees  9 
annas  5  pies.  The  grant  of  this  compensation 
was  the  subject  of  a  Government  letter  of 
the  1 6th  January  1840,  which,  unfortu- 
nately, is  not  printed  in.  the  proceedings. 

On  the  death  of  the  Maharajah,  his  pro- 
perty, whether  moveable  or  immoveable, 
had  to  be  divided  between  the  sons  accord- 
ing to  the  porportionsof -^ths  and  -j^ths  set- 
tled by  the  agreement  and  decree  of 
1824.  And  the  compensation  tax,  as  part 
of  that  property,  was  divisible  in  these 
proportions.  His  immoveable  property, 
which  was  very  extensive,  consisted  partly 
of  nineteen  mehals  which  were  held  by  him 
in  severalty,  and  partly  of  mehals  which  he 
held  conjointly  with  other  persons.  Dis- 
putes arose  between  his  sons  immediately 
after  his  death.  The  Commissioner  of  the 
district  intervened  and  induced  them  to 
make  a  partition  of  the  immoveable  property. 
Under  his  advice  and  with  his  approbation, 
the  deeds  of  partition  were  executed  on  the 
30lh  December  1840,  and  that  which  was 
executed  by  Modeharain  is  at  page  76  of  the 
record.  It  specifies  the  different  villages 
which  fell  to  the  lot  of  Heetnarain  and  Mode- 
narain  respectively;  and  also  the  sums 
which  each,  as  between  him  and  his  brother, 
was  bound  to  pay  in  respect  of  the  sudder 
Jutntna  or  Government  revenue.  The  parti- 
tion, however,  was  not  made  upon  the  prin- 
ciple of  dividing  each  mehal,  with  the  bur- 
then of  the  public  revenue  assessed  thereon, 
in  the  proper  proportions,  but  of  assigning 
certain  villages  and  parcels  according  to 
their  real  or  supposed  value  to  each  share 

so  as  to  give  to  Heetnarain  -^  ths    in    value, 

and  to  Modenarain  T^-ths  in  value  of  the 
whole  immoveable  property.  In  conse- 
quence of  this  mode  of  division,  in  six  out 
of  the  19  mehals  which  had  been  held 
by  Miticrjeet  Singh  in  severally,  Modenarain 
took  moie  than  a  nine- annas  share  (his  share 
in  some  of  them  being  absolutely  much 
larger^  than  that  of  his  brother),  wiili  the 
liability  of  having  to  pay  a  corresponding 
share  of  the  public  revenue  a-sessed  on 
those  mehals.  This  deecf  of  panition,  which 
was  confined  to  immoveable  property,  made 


no  mention  of  the  compensation  for  the 
pilgrim's  tax  ;  and  the  jumma  or  revenitfe 
stated  therein  to  be  chargeable  on  the  differ- 
ent mehals,  and  to  be  apportioned  between 
the  brothers  as  therein  mentioned,  was  the 
full  amount  of  jumma  assessed  upon  them 
under  the  Perpetual  Settlement.  It  follows, 
then,  that  as  far  as  this  partition  went,  the  • 
compensation  for  the  pilgrim's  tax  was  not 
included  therein,  and  presumably  continued 
to  be  one  of  the  assets  of  Mitterjeet  Singh 
divisible  between  his  sons  in  the  proportion 
of  nine  to  seven  annas. 

In  Mitterjeet  Singh's  lifetime  the  payment 
of  this  annuity  would  have  been  very  sim- 
ple ;  he  had  annually  to  pay  a  very  lar<?e 
sum  (upwards  of  three  lacs  of  rupees)  for 
Government  revenue,  and  would  naturally 
have  retained  the  17,212  rupees  by  way  of 
deduciiun  or  set-off.  It  would  seem,  how- 
ever, that  in  his  lifetime,  or  very  shortly 
after  his  death,  the  Revenue  Authorities  of 
the  district  entertained  the  notion  of  put- 
ting, in  some  way  o>  other,  this  payment 
against  the  sudder  jumma^  in  respect  of  the 
nineteen  mehals  held  by  him  in  severalty, 
distributing  the  whole  sum  of  17,212  rupees 
amongst  the  different  mehals  according  to 
ihQjummas  assessed  upon  them  respective- 
ly. This  appears  from  the  letter  of  the  Ac- 
countant of  the  Revenue  Department,  which 
is  at  page  198  of  the  record,  and  purports 
to  be  in  answer  to  a  letter  from  the  Collector 
of  the  22nd  October  1840,  which  is  not  in 
evidence.  The  Accountant's  letter  is  dated 
the  26th  December  1840,  and  is  in  these 
terms  :  "  I  have  the  honor  to  acknowledge 
the  receipt  of  your  letter  No.  344  of  the  22nd 
October  last,  and,  with  reference  to  the 
seventh  paragraph  thereof,  I  beg  to  acquaint 
you  that,  on  examining  the  items  rateably 
distributed  by  you  among  the  several  mehals 
in  your  statement,  trifling  errors  have  been 
discovered  to  exist  in  almost  every  item.  I, 
accordingly,  transmit  herewith  a  copy  of 
your  statement  with  an  additional  column 
added  to  it,  showing  the  calculations  made 
in  this  Office,  agreeably  10  which  you  will 
have  the  goodness  to  allow  the  remissions  in 
favor  of  the  several  mehals.  I  have  used 
the  term  remissions,  though,  as  far  as  the 
course  of  eniry  is  concerned  which  the  set- 
tlement with  the  Rajah  will  render  neces- 
sary, no  remissions  in  account  will  appear ; 
for  the  compensation  in  question  to  the  Ra- 
jah's heirs,  you  will  be  pleased  to  recollect, 
will  have  to  be  charged  under  *the  head  of 
sayer  compensation,  subordinate  to  pensions, 
the  .charge  being  balanced  by  a  distinct  credit 
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per  contra  '  to  land  revenue '  (the  estates 
'being  in  your  district  towjee).  This  course 
of  entr}'  you  will  observe  will  prevent  you 
frooi  exhibiting  the  transaction  in  account 
as  a  '  remission.''' 

By  a  proceeding,  dated  the  23rd  March 
1 84 1,  the  Collector  directed  that  effect  should 
be  given  to  the  letter  of  the  Accountant,  and 
that  the  17,212  rupees  9  annas  5  pies  should 
be  credited  on  the  ist  April  of  the  current 
and  of  every  future  year  to  the  mouzahs  of 
each  lot,  as  was  specified  in  the  letter  of  the 
Accountant,  that  is,  oTi  the  list  of  mehals 
annexed  to  it;  but  it  appears  that  in  April 
1841,  and  again  on  the  31st  of  March  1842, 
a  warrant  was  written  for  the  whole  sum  of 
17,212  rupees  9  annas  5  pies,  and  this  settle- 
ment of  accounts  was,  therefore,  in  the  nature 
of  a  set-off  of  one  independent  demand 
against  another,  and  did  not  imply  ihe  per- 
manent remission  or  deduction  of  part  of  the 
jumma  originally  assessed  on  the  several 
mehals. 

On  the  6th  June  ^1842,  the  Secretary 
of  the  Government  wrote  to  the  Accountant 
that  the  remission  of  the  17,212  rupees 
9  annas  5  pies  was  to  be  adjusted  by  re- 
duction of  the  jumma.  The  letter  is  in 
the  following  terms :  "  With  reference  to 
the  communication  made  to  your  Office  from 
this  Department,  under  date  the  16th 
January  1840,  I  am  directed  to  inform 
you  that  the  Hon'ble  the  Deputy-Gover- 
nor of  Bengal  has  this  day  been  pleased 
to  determine  that  the  remission  granted  to 
Rajah  Mitterjeet  Singh  shall  be  adjusted 
by  a  reduction  of  the  sudder  jummas  of  the 
estates  recorded  in  his  name  on  the  Behar 
Collector's  toivjee^ '  And  a  letter  to  this 
effect,  of  the  date  of  14th  June  1842,  was 
sent  to  the  Collector  of  Behar.  Whether 
that  Court  was  right  in  this  statement,  their 
Lordships,  not  having  the  letter  of  the 
1 6th  January  before  them,  are  unable  to 
determine. 

This  order  of  June  1842,  for  adjusting 
the  remission  by  a  reduction  of  the  Jumma, 
apparently  rendered  a  change  in  the  mode 
of  stating  the  accounts  necessary ;  but  in 
faft,  no  alteration  was  made  in  them  down 
to  the  year  1850.  This  appears  from  a  letter 
to  the  Collector  of  Behar  of  the  17th  of 
September  1850.  Part  of  that  letter  is 
in  these  terms :  **  As  regards  the  mode  of 
adjusting  the  remission  siill  observed  by 
you,  I  beg  to  remark  that  instructions  from 
this  Office,  based  upon  the  orders  of  Go- 
vernment of  the  6th  of  June  1842,  were, 
under  date  the  14th  idem,  issued  to  you, 


wherein    you '  were    requested    to    accouH 
for   the   remission   by   a    reduction    of  ibe  J 
sudder  ju?nma  of   the   estates    recorded  a 
the  name  of  Rajah  Mitterjeet  Singh  on  toe 
towjee  of  your  district,''  which  in&tructioci 
appaTcntly  set  aside  those  contained  in  la- 
ter  No.  426  of  the  26th  Decenober  1840.    L 
would  seem  that,  after  this  communicatioa,  \ 
the  Government  accounts  w^ere  kept  in  ic- 
cordance  with  the  Government  letter  of  the 
6th  of  June  1842,  which  is  obviously  treai- 
ed  as  having  introduced  a  mode  of  accouDtin^ 
for  the  compensation  for  the  pilgrim's  lai 
differing  from  that  established  by  the  Ac» 
countani's  letter  of  the  26th  of  December 
1840,    in  that  it  proceeded    less   upon  the 
principal  of  set-off,  and  more  directlj  upon 
that  of  remission    of    revenue.    Assuming, 
however,  that  the  order  so  to  deal  with  ibe 
compensation  was  within  the  competence  of 
Government  as  a  direction  to  their  officen 
for  the  more  convenient  mode  of  keeping 
their  accounts,  or  otherwise,  how  could  that 
affect   the   rights  of  Heetnarain  Singh  and 
Modenarain  Singh  inter  se  ? 

The  Government  might  keep  their  ac- 
counts in  any  manner  they  pleased,  bni  ihc 
17.212  rupees  would  still  continue  to  be 
the  property  of  the  brothers  in  the  settled 
proportions,  unless  they  acquiesced  in  the 
course  adopted  by  the  Government,  and  acted 
upon  it  in  such  a  way  as  to  indicate  a  fresh 
agreement  between  them.  Now,  there  is  no 
evidence  that  Heetnarain  Singh  ever  assent- 
ed to  this  arrangement,  or  that  he  ever 
agreed  to  alter  the  proportions  in  which  the 
property  was  originally  divided.  On  the 
contrary,  on  the  15th  April  1843  (and  no 
action  can  have  been  taken  on  the  letter  of 
June  1842,  until  the  ist  of  April  1843),  he 
presented  a  petition  to  the  Collector,  in 
which  he  complained  of  his  being  called  upon 
to  pay  a  larger  sum  than  was  due  from  him 
for  the  jumma,  and  praying  relief.  Thai 
petition  was  rejected.  He  then  a}>pealed  to 
the  Commissioner,  and  the  Commissioner,  is 
refusing  to  interfere,  said :  **  It  appears 
that  the  malikanah  allowance  has  been  ra;e- 
ably  credited  to  the  revenue  of  the  mehals 
of  both  the  parties.  If  there  is  a  diminniioo 
in  their  respective  shares,  as  opposed  to  the 
fixed  allotment  of  share,  let  them  adjust  ibt 
differences  among  themselves  ;  GovernmeBt 
has  nothing  to  do  with  this.  The  Collccur 
is  to  communicate  this  to  both  the  parties. 
Accordingly,  from  the  dale  of  this  ord«r  oatd 
the  commencement  of  these  suiirJ  in  iS>}i 
Heetnarain  coniinwed  to  assert  his  right  »  , 

^  ths  of  the  17,21a  rupees  9  anuas  5  pi^ 
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hj  retaining  so  far  as  he  could,  out  of  the 
sums  which  under  ihe  partition  he  was 
bound  to  pay  as  his  share  of  ihtjumma  as- 
sessed in  the  different  mehals,  his  proportion 
of  the  remission  allowed  in  respect  of  each 
particular  mehal.  The  suit  of  Modenarain 
is  brought  to  recover  the  sums  which,  ac- 
cording to  his  contention,  were  in  this  man- 
ner improperly  retained  by  Heetnarain,  in 
satisfaction  of  his  full  proportion  of  the 
remissions  allowed  in  respect  of  three  of  the 
mehals,  whilst  the  three  suits  of  Heetnarain 
are  for  the  recovery  from  Modenarain  of  the 
diflFerences  between  the  sums  actually  returned 

by  him,  and  his  full   ^^,ths  of  the  remissions 

allowed    in   respect  of   three   other   mehals. 
The  deed  of  partition,  as  has  already  been 
shown,    made  no  alteration   in  the  original 
rights   of  the  parties,  an<i  the   observations 
of   the   Principal  Sudder  Ameen  in  this  re- 
spect  are   perfectly   correct.      It   is    to    be 
observed  also  that  Modenarain  Singh,  in  his 
plaint  filed  on  the  8th  April  1853,  as  to  the 
three   mehals  of  which   Heetnarain  had  re- 
ceived  his     ^gths,   does  not   found    himself 
upon  any  new  agreement  between  them,  but 
upon  the  authority  of  the  Government  order 
of    June    1842.     The    ground   upon    which 
the    Sudder  Court   proceeded    in   overruling 
the   decree  of  the  Principal  Sudder  Ameen 
in    appellant's  favor    was  "that  the    parties 
were  aware  that  the  remission  of  [he  j'umnia 
had  been  made,  and  that  there  was  a  deduc- 
lion  from  certain  specified  mehals,  and  that 
ihe  amount  of  remission  from  each  of  the^e 
mehals  had  been  ascertained  and  determined, 
and    that  it  was  therefore  a  reasonable  in- 
ference  from    the    silence   of   the    deed   of 
partition    on    the    subject    that    the    parties 
believed,  and  were  willing  that  the  amount 
of  remission  on  each  esiaie  should  be  appor- 
tioned  to  the  amount  of  jumma  for  which 
each  of  the  contracting  parties  was  respon- 
sible."    There  is,  however,  not  the  slightest 
proof   that,  when  the  deed  of  partition  was 
in    preparation  (the  consent  to  an  amicable 
a  ijustment  in  which  it  resulted  having  been 
given  on  the  21th  December  1840),  or  even 
at  the  lime  of  the  execution  of  the  instrument 
on    the    30ih    December    1840,    the   parties 
vrere   aware  of  the   mode  in  \yhich  the  Go- 
vernment  accounts   hui    at   that  time  been 
made  out.    The  letter  of  the  Revenue  Account- 
ant  of  the  26th  December  1840  can  hnrdly 
have  reached  the  Coilectorate  of  BeLar  he- 
fore  th^  30th  December,  and  the  proceeding 
of  the  Deputy  Collector,  at  page  197  of  the 
Record,  shows  that  that  Irtter  was  not  taken 
consideration    by    him  until  the  4th 


January  1841,  and  that  no  final  orders  were 
passed  thereon  until  the  23rd  March  1841. 
But  even  if  the  parties,  at  the  time  when  the 
deeds  of  partition  were  executed,  had  known 
of  the  letter  of  the  26th  December  1840, 
thev  would  have  had  no  notice  of  the  de- 
termination  on  the  part  of  the  Government 
to  settle  the  account  by  way  of  reduction 
or  remission  of  jumma.  The  arrangement 
was  effected  by  the  letter  of  Government 
of  the  6th  June  1842,  and  it  is  treated 
throughout  the  proceedings  as  differing  mate- 
,  rially  from  that  contem [elated  in  the  letter 
of  December  1840.  It  is  in  the  letter  of 
1842  that  Modenarain  in  his  plaint  founds 
his  claim,  and  the  sums  which  he  sought 
to  recover  were  those  retained  by  Heetnarain 
after  the  date  of  it. 

The  Sudder  Court  puts  the  case  of  the 
sale  for  arrears  of  revenue  of  one  of  the  lots 
on  which  a  reduction  of  jumma  had  been 
allowed,  and  the  danger  of  the  Government 
revenue  suffering  from  a  doubt  whether  the 
parties  would  consider  themselves  obliged 
to  give  up  so  much  of  a  remission  which  they 
now  enjoy,  or  would  expect  the  Government 
to  submit  to  the  loss  of  revenue  consequent 
on  treating  the  jumma  on  the  mehal  as 
permanently  reduced  by  the  amount  of  the 
remission  now  allowed.  But  it  is  difficult 
to  understand  how,  because  in  a  supposable 
case  the  Government  may  be  thrown  into  a 
stale  of  uncertainty  with  respect  to  the  mode 
of  dealin:,'  with  the  reduction,  this  can  have 
any  influence  on  the  rights  of  the  parties 
between  themselves. 

Their  Lordships  are  of  opinion  that  the 
view  of  the  case  taken  by  the  Sudder  Court 
cannot  be  adopted,  but  that  the  17,212 
rupees  was  divisible  between  the  brothers  in 
the  proportion  of  nine-sixteenths  and  seven- 
s'xteenths.  and  that,  in  whatever  mode  the 
Government  may  think  proper  to  deal  with 
this  sum  with  reference  to  the  jumma,  the 
rights  of  the  parlies  cannot  be  affected 
without  their  consent,  but  will  continue  to 
be  adjusted  according  to  the  proportions 
originally  established. 

Their  Lordships  will,  therefore,  humbly 
recommend  Her  Majesty  to  reverse  the  de- 
crees of  the  Sudder  Court  in  all  the  four  suits, 
and  to  affirm  the  decrees  of  the  Sudder 
Ameen  in  all  those  suits,  and  with  costs. 

I 

j      Mr.  R'At.-  -The  costs  of  the  Couri  lulow 

I  and  the  costs  here  ? 

)      Lord  Ch§lmsford. — All  costs. 
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The  i6ih  December  1865. 

Present : 

Lord  Chelmsford,  Sir  J,  W.  Colvile, 
Sir  E.  V.  Williams,  and  Sir  L.  Peel. 

Limitation  (Punjab  Code)— Admission  of  debt- 
Part  payments. 

Shah  Mukkum  Lai  and  others 
versus 
Nawab  Imtiazood-Dowlah  and  another. 

Under  the  Punjab  Code,  and  before  Act  XIV.  of  1^59 
took  effect  in  Oude,  letters  offering-  to  pay  a  debt  by 
instalments,  and  praying  to  be  excused  from  the  pay- 
ment of  interest,  are  an  ample  acknowledgment  of 
the  debt  to  save  limitation. 

Under  the  same  Code,  payments  made  by  an  agent 
upon  account,  and  continued  monthly  for  several  months, 
ought  to  be  regarded  as  tantamount  at  least  to,  if  not 
correctly  described  as,  a  running  account,  and  are 
therefore  part  payments  which  amount  to  "a  partial 
satisfaction  of  demand,"  whereby  the  period  of  limitation 
is  renewed. 

The  printed  cases  both  of  the  appellant 
and  respondent  assume  that  the  question 
upon  the  appeal  is  to  be  governed  by  the 
new  Law  of  Limitation  in  the  Act  XIV.  of 
1859.  But  the  last  Section  of  that  Act  pro- 
vides that  the  Act  "  shall  not  take  effect  in 
any  Non-Regulation  Province  (to  which  class 
Oude  belongs),  until  it  shall  be  extended 
thereto  by  public  notification  by  the  Go- 
vernor-General in  Council ;  and  that,  when- 
ever it  shall  be  so  extended,  all  suits  within 
such  Province,  which  shall  be,pendingat  the 
date  of  such  notification,  or  shall  be  instituted 
within  the  period  of  two  years  from  the  date 
thereof,  shall  be  tried  and  determined  as  if 
this  Act  had  not  been  passed."  In  a  case 
from  Oude  which  was  recently  before  the 
Judicial  Committee  (the  case-  qf  Saligram 
and  another  z/j.  Mirza  Azim  All  Beg,  decided 
on  the  I2ih  November  1864),  it  appeared 
that  the  Act  XIV.  of  1859  ^^^^  not  extended 
to  Oude  till  July  i860.  As  this  suit  was 
commenced  on  the  13th  January  1862,  it 
falls  within  the  excepjtion,  and  mu§l  be  deter- 
mined as  if  the  Act  had  not  been  passed. 

In  the  case  just  referred  to,  in  which  the 
question  arose  what  Law  of  Limitation  was  to 
be  applied,  it  appeartrd  that,  since  the  annex- 
ation of  the  Province,  various  rules  of  limita- 
tion had  prevailed;  that,  in  1857,  suits  of 
the  nature  of  the  present  one  were  subject 
to  a  limitation  of  six  years,  and  to  the  gene- 
ral provisions  of  ihe  Punjab  Code ;  that,  in 
March  1859,  i^ese  rules  had  been  modified 
by  a  Circular  Order  No.  51,  which  had 
afterwards  been  repealed  by  a  Circular  Order 
No.  104,  dwed  the  4th  July  i860;  and 
their  Lordships  held  that  the  case  before 
them  was  to  be  governed,  by  the  last  men- 


tioned order.  Upon  the  aathority  of  tfas 
decision,  it  appears  that  this  case  must  iafi 
within  the  loth  of  the  Rules  then  proond- 
gated  under  that  order.  This  declares  tfat 
period  of  limitation  to  be  three  years  "in  al 
su  ts  for  money  lent  for  no  definite  period  or 
for  interest  thereon,  unless  there  is  a  vrir- 
ten  engagement,  and  where  Registry-  Offioa 
existed  at  the  time,  such  engagement  wis 
registered  and  signed  by  the  party  to  be 
bound  thereby,  or  by  his  duly-aatborized 
agent." 

The  rules  which  were  promulgated  ander 
this  Circular  Order  were  modifications  of  the 
Punjab  Code  which  previously  existed,  and, 
therefore,  it  may  be  necessary  in  this  case  to 
resort  to  that  Code  for  the  purpose  of  de- 
termining the  lime  from  which  the  period  of 
limitation  is  to  be  calculated,  or  the  circum- 
stances which  will  take  a  particular  case  out 
of  the  operation  of  the  limitation.  Havii^ 
ascertaine^l  the  law  to  be  applied  in  this  case, 
we  proceed  to  consider  the  question  to  be 
decided. 

The  suit  was  instituted  by  the  appellant, 
carrying  on  business  as  a  merchant  st 
Lucknow,  to  recover  a  balance  of  11,178 
rupees  3  anna?,  principal  moneys  and  interest, 
alleged  to  be  due  from  the  first-named  re- 
spondent on  account  of  advances  made  to 
him  for  the  maintenance  of  his  family 
through  his  agent,  the  other  respondent. 
Hajee  Ali. 

The  plaint  was  filed  on  the  1 3th  Jannarr 
1862,  and  the  last  advance  was  in  1858: 
consequently  more  than  three  years  bctoe 
the  commencement  of  the  suit. 

Issues  were  settled  by  the  Judge,  the/rx/ 
of  them  being  "  limitation ;  "  and  the  case 
was  ultimately  decided  upon  the  questios 
whether  the  plaintiff  had  given  sufficient 
evidence  of  an  admission  of  the  debt  by  the 
respondent  to  prevent  ihe' application  of  the 
period  of  limitation  to  his  claim. 

In  order  to  prove  such  an  admission,  the 
plaintiff  produced  three  letters,  marked  re- 
spectively B,  D,  and  F.     B  app>earing  by  to 
own  dale,  and  the  other  two  letters  br  the 
post-marks  upon    their   envelopes,   to  have 
been  written  in  the  vear  i860.     The  letter 
F  purports  to  be  signed  by  the  Nawab,  bot 
has   no   seni.     The   other  two    letters  ht« 
neither  signature  nor  seal ;  but  the  envdape 
of  D  bears  to  have  been  "  despatched  bf 
linliazood-Dowlah  Bahadoor  from   Khnr- 
poor  in  Calcuua."     Letter  F  is  stated  tft  hi* 
been  filed  with  the  plaint,  but  no  aocn^ 
was  made  to  prove^^that  it  was  signed  by  lie  • 
Nawab.    No  other  evidence  was  given  of 
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liie  letters  B  and  D,  except  by  Hajee  All 
who  was  called  by  the  plaintiff,  and  said  **  B 
came  to  the  plaintiff,  not  through  me ;  D 
ditto."  This  was  perhaps  scarcely  sufficient 
to  admit  them  to  proof,  but  the  Judge  re- 
ceived them,  and  then  the  question  arose 
whether,  being  admitted,  they  did  not  carry 
with  them  internal  evidence  of  their  genuine- 
ness. There  can  be  no  doubt  that,  when  the 
Nawab  left  Lucknow,  his  familv  remained 
behind,  and  would  require  to  be  maintained 
daring  his  absence.  Hajee  Ali  was  appomt- 
ed  his  agent  by  a  mookhtearnamah  sealed 
with  his  seal,  in  which  it  is  contemplated  that 
money  would  be  borrowed  from  the  appel- 
lant's firm,  and  Hajee  All,  besides  this 
authority,  was  armed  with  blank  pieces  of 
paper  impressed  with  the  Nawab's  seal,  to 
be  used  when  required.  It  is  not  pretended 
that  the  family  were  maintained  out  of  the 
funds  of  the  Nawab,  and  no  other  source  of 
supply  was  ever  suggested,  except  that  which 
was  derived  from  the  appellant.  Under 
these  circumstances,  the  debt  to  the  appellant 
was  incurred.  His  claim  is  for  noihing  else 
than  advances  made  to  meet  the  wants  of 
the  Nawab's  family,  with  interest  upon  these 
advances.  The  Nawab  was  examined  upon 
interrogatories.  He  denied  all  knowledge  of 
the  appellant.  Asserted  that  he  never  had 
himself,  nor  permitted  any  one  to  have,  any 
money-transactions  with  him.  That  he  was 
not  aware  that  money  had  been  advanced 
bj  the  appellant,  and  that  nothing  was  due 
to  him  for  principal  or  interest.  It  is  im- 
possible not  to  agree  with  the  observations 
of  the  Civil  Judge  upon  these  answers  of  the 
Nawab.  "That  defendant  was  largely  in- 
debted to  plaintiff  through  his  old  Karindah^ 
Hajee  Ali,  there  can  be  no  doubt,  and  there 
is  much  perjury  on  that  score  in  the  defend- 
ant's deposition." 

But  if  the  respondent  was  indebted  to  the 
appellant  through  bis  agent,  is  it  at  all  credi- 
ble that  be  should  have  been  ignorant  of  the 
fact,  and  that,  knowing  that  his  own  funds 
had  not  been  applied  to  the  maintenance  of 
his  family,  he  should  never  have  had  the 
curiosity  to  enquire  from  what  source  the 
snppiies  were  drawn }  U  is  clear  that  he 
must  have  known  that  he  was  indebted  to 
the  appellant  for  the  means  of  support  of 
his  family,  and  it  is  most  improbable  that, 
when  the  debt  had  grown  to  a  large  amount, 
and  his  own  affairs  had  suffered  considerably 
from  the  annexation  of  the  province  of  Oude. 
no  communication  should  have  taken  place 
between  him  and  his  creditor.  Assuming 
the  probability,  in  tbis'sute  of  tilings,  that 
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some! hi ng  would  have  passed  between  them, 
it  will  be  found  that  the  letters  in  question 
are  precisely  those  which  might  have  been 
expected  to  be  written  under  the  circum- 
stances.    They  are  in  the  following  terms : — 

"Translation  of  a  Letter  to  the  address  of 

Sahjee. 

''Suit  No.  77  of  1B62  B. 

"  Dear  Sir, — (After  compliments.)  Jl  beg  to 
inform  you  that  I  have  received  the  ac.count 
throuiih  your  gomashta  (agent),  Lalla  Sham 
Sooiidcr,  and  become  acquainted  with  itscontent. 
But  dear  Sahjee,  it  is  known  to  the-  world  how 
wc  have  been  ruined  ;  and  you  also  are  well 
aware  of  my  circumstances,  that  no  private  pro- 
perty has  been  left  to  me,  and  I  am  obliged  to 
manage  my  expenses  (out  of  the  salary  which  b 
allowed  to  me)  the  best  way  I  can. 

•'  A  friendly  intercourse  and  money-transac- 
tions have  been  carried  on  between  you  and  me 
for  a  long  time,  and  there  never  took  place  any 
disagreement  of  any  kind,  and  even  now,  please 
God,  no  difference  will  arise.  I  am  every  way 
willing  to  pay  off  your  money,  and  have  no  ob» 
jeciion  on  that  head.  But  I  wish  you  will,  under 
present  circumstance^  receive  from  me  the 
principal  due  to  you  by  instalments  ;  my  means 
do  not  enable  me  to  pay  you  the  interest,  and  I 
will  not  be  able  to  pay  it.  1  have  no  hesitation 
or  objection  to  pay  you  the  principal  sum.  I 
shall  suffer  inconvenience,  but,  please  God,  I  will 
pay  you  your  debt  by  instalments  ;  but  I  certain* 
ly  demur  to  pay  the  interest,  because  I  do  not 
know  how  to  pay  it.  Under  such  circumstances, 
ii  becomes  you  also  to  give  up  youf  claim  to 
i  nterest  .because  you  and  iTiavi  ng  been  on  friendly 
terms  for  a  long  time,  it  is  nothing  but  proper 
that  you  should  show  me  sCich  consideration. 
After  the  revolution  that  has  taken  place  in  our 
affairs  may  God  enable  me  to  pay  off  your  prin- 
cipal debt.  1  will  consider  myself  verjr  fortu- 
nate and  thank  God  if  I  succeed  in  liquidating 
it. 

"  Dated  20th  Suffer,  1277  Hijree. 

"  Postscript. — Having  stated  above  that  I  am 
ready  to  pay  you  by  instalments,  I  take  this 
opportunity  to  let  you  know  that  I  can  arrange 
to  liquidate  your  debt  by  monthly  instalments  of 
200  rupees  each,  to  be  paid  to  you,  please  God, 
monthly,  through  your  agent,  when  1  receive 
my  allowance  from  the  British  Government." 

*•  Translation  of  a  Letter  to  the  address  of 
Shah  Makhun  Lal. 

''Suit  No.  77  D. 

"  Dear  Sir, — (After  compliments.)  1  beg  to 
inform  you  that,  before  this,  1  wrote  to  you  that  I 
could  pay  the  principal  by  instalments,  but  that 
you  would  excuse  me  for  the  interest,  but  you  have 
not  yet  sent  me  any  satisfactory  answer.  I,  there- 
fore, write  toyou  ajrain  thai  a  friendly  communica- 
lionand  money-dealings  have  existed  between  you 
and  me  for  a  long  lime,  and  that  no  disagreement 
ever  arose,  nor  did  I  make  any  objection  in  my 
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dealings  with  you.  I  did  whatever  you  told 
me.  But  my  objection  to  pay  you  the  interest 
now  arises  from  my  being  in«^olved  in  ruined 
circumstances;  which  is  known  to  the  world,  and 
even  you  yourself  are  well  aware  that  I  have 
been  robbed  of  all  the  private  property  I  had, 
and  that  nothing  is  left  to  me.  My  salary  was 
stopped  for  a  long  time  ;  but,  as  it  is  now  allowed, 
I  am  ready  to  pay  off  your  principal  without 
any  hesitation,  although  I  shall  suffer  much  in- 
convenience, even  by  paying  your  principal 
money,  because  God  knows  how  I  manage  my 
expenses  in  so  small  a  sum.  Hence,  under  the 
present  state  of  affairs,  when  times  have  been  so 
much  changed,  it  is  nothing  but  proper  that  you 
should  have  a  regard  to  the  friendly  intercourse 
which  has  subsisted  for  a  long  time  between  you 
and  me,  and  not  demand  the  interest.  You 
should  show  me  some  consideration  and  receive 
the  principal  due  to  you  by  instalments.  Pray 
do  not  withhold  your  kindness  in  this  respect, 
and,  under  present  circumstances,  consider  it  a 
booty  if  you  have  your  principal  debt  liquidated. 
I  am  unable  to  pay  the  interest,  and  can  by  no 
means  pay  it.  Otherwise,  I  would  have  made 
no  objection  to  discharge  the  interest,  and  would 
have  paid  it.  You  should  send  me  an  early 
answer." 

"  Translation  of  a  Letter  to  the  address 

of  Shahjee. 

"  Suit  No,  77  F. 

*'  Dear  Sir, — I  wrote  to  you  frequently, 
asking  you  to  return  me  the  whole  of  my 
bonds,  and  to  have  one  drawn  in  lieu  of  them  ; 
that  1  can  pay  you  interest  at  the  rate  of  8 
annas  per  cent. ;  that  you  should  make  up 
your  account,  and  have  one  bond  executed 
for  the  aggregate  sum,  and  that  you  should 
receive  payment  from  me  by  monthly  instal- 
ments of  200  rupees  each,  and  I  told  the 
same  to  your  agent ;  but  I  am  surprised  to  find 
that  neither  you  have  written  to  me  anything  on 
the  subject  up  to  this  time,  nor  has  your  agent 
given  me  any  answer. 

"  I  am,  therefore,  under  the  necessity  of  writ- 
ing to  you  again,  and  request  you  will  send  all 
my  papers,  consisting  of  bonds,  &c.,  which  you 
have  in  your  possession,  to  your  agent  here,  who 
may  return  them  to  me,  and  have  one  bond 
executed  in  lieu  of  all  of  them.  I  also  wish 
that  your  agent  may  be  allowed  to  receive  from 
me  the  instalments  of  200  rupees  a  month  pro- 
mised by  me,  which  I  am  ready  to  pay.  Please 
send  me  without  any  hesitation  an  immediate 
and  complete  reply  as  soon  as  you  receive  this 
letter. 
(Signed)  "  Imtiazood  Dowlah  Bahadoor." 

Assuming,  then,  the  genuineness  of  these 
letters  to  be  thus  established,  the  question 
arises  whether  they  contain  a  sufficient  ad- 
mission of  the  debt  to  prevent  the  applica- 
tion of  the  period  of  limitation  to  the 
appellant's  suit.  As  the  Judges  below 
seemed  to  regard  the  letter  F  as  probably 


not  genuine,  and  some  suspicion  may 
upon   it,   it   will   be   better   to   confine    the 
consideration  of  this  question  to  the  letsess 
B   and   D.     Their  Lordships  entertain  uc 
doubt  that,  if  the  question  were  to  be  tried 
by  the  rules  of  English  Law  before  Lord 
Tenterden's  Act,    these   letters    offering  10 
pay    the    principal    money    by    instalments. 
and  praying  to  be  excused  from  the  payment 
of  the  interest,  would  be  an  ample  acknow- 
ledgment to  take  the  case  out  of  the  Statute 
of  Limitations,  and  they  are  not  aware  of  any- 
thing in  the  Punjab  Code  which  would  lead 
to   a   different    construction.     The    Judges 
in  the  Courts  below  dealt  with  the  questions 
rather  summarily,  and  disposed  of  the  case 
without   affording   the   appellant  an  oppor- 
tunity  of   supplying   any   deficiency    which 
they  found  in  his  proof.     But  if  thej  pro- 
ceeded upon  the  Ad  for  the  Hmitation  cl 
suits.  No.  XIV.  of  1859,  and  both  the  Ovil 
Judge     and     the     Judicial     Commissioner 
thought  that  letter  F  was  out  of  the  ques- 
tion,   their  conclusion  was    right,    because, 
letters   B   and   D   being  without   signature, 
there   was   no  acknowledgment  in    writing 
signed   by   the  party  to   be   charged.     But 
that  Ad  not  being  applicable,  and  an  ad- 
mission of    the    debt    being    all    that    was 
requisite  to  save  the  limitation,  even  if  letter 
F  were   put    aside,    the    letters  B    and  D 
being  before  the  Judges,  they  ought  to  have 
considered   them,  and   determined   whether 
they  were  sufficient  to  prevent  the  plaintiff's 
remedy   being   barred.     To  this  consideia- 
tion  their   minds  were  never  applied,  and, 
in  dealing  with  another  point  which  arose 
in  the  case,  there   seems  to  have  been  a 
miscarriage.-  It   was  proved  by  Hajee  Ali 
that  the  Nawab's  brother,  Hadee  Ah  Khin, 
paid  the  appellant  1,700  rupees  in  two  sums 
after  he   became  agent.     The   Civil  Judge 
appears    to    have    entirely   overlooked    this 
fact.     But  the  Judicial  Commissioner,  deal- 
ing with   the  argument  that  the  period  of 
limitation  should   be  calculated    from    the 
last  of  these  -payments    which    was    made 
on   the   14th  July   1859,  observed    that  "a 
period  of  limitation  cannot  now  be  renewed 
by  a  payment  unless  it  be  made  at  a  tizae 
specifically  conditioned."     It  is  difficuh  to 
understand  to  what  Code  the  Judicial  Com* 
missioner  was  referring  when  he  made  this 
observation.      In    the    Ad    XIV.   of    t85f 
there  seems  to  be  no  provision  giving  tSia 
to  a  payment  on  account  of  partial  sa&s> 
faction.     The  Punjab  Code,  Part  II,  S^tkw 
I,  Clause  6,  limits   suits  to  a  certain  time 
after  the  cause  of  action  shall  have  ariseB,  • 
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unless  (amongst  other  things)  the  complain- 
ant has  ''obtained  an  admission  or  partial 
satisfaction  of  his  demand  from  the  opposite 
party." 

But  from  Clause  7  it  appears  that  it  is  not 
eveiy  part  payment  which  will  amount  to 
**  a  partial  satisfaction  of  demand "  within 
the  meaning  of  the  rule.  It  must  be  a  pay- 
ment according  to  a  regular  and' continuous 
course  of  dealing,  "something  tantamount 
to  a  running  account."  It  was  this  qualifi- 
cation which  the  Judicial  Commissioner 
probably  had  in  his  mind  when  he  made  the 
observation ;  but,  if  he  meant  to  apply  this 
Code,  and  had  turned  to  the  words  of  it,  he 
probably  would  have  thought  that  the  pay- 
ments made  by  the  defendant's  agent  upon 
an  account,  continued  monthly  for  several 
months,  ought  to  be  regarded  as  tantamount 
(at  least)*  to  a  running  account,  if  not  itself 
correctly  described  as  a  running  account. 

The  case  has  not  been  properly  dealt  with, 
nor  fully  and  sufficiently  considered  in  the 
Courts  below,  and  in  their  Lordships*  opi- 
nion it  ought  to  be  submitted  to  further  and 
more  careful  investigation.  They  will, 
therefore,  recommend  to  Her  Majesty  that 
the  decrees  be  reversed,  and  the  case  remit- 
ted to  the  Court  below  for  trial  of  the  issues 
between  the  parties. 


The  22nd  December  1865. 

Present: 

Lord  Chelmsford,  Lord  Justice  Knight  Bruce, 
Lord  Justice  Turner,  Sir  J.  W.  Colvile, 
Sir  E.  V.  Williams,  and  Sir  L.  Peel. 

Compulsory  Arbitration—Appeal— Waivor. 

On  Appeal  from  the  Judicial  Commissioner 

of  Oudh. 

Sheonath  alias  Burray  Kaka 

versus 
Ramnath  alias  Chotay  Kaka 

In  appealing  to  set  aside  an  award  of  arbitrators 
which  the  appellant  contends  is  not  binding  upon  him, 
he  is  not  bound  to  appeal  against  every  interlocutory 
order  which  was  a  step  in  the  procedure  that  led  up  to 
the  award. 

Both  the  Code  of  Civil  Procedure  and  the  Punjab 
Code  requhv  th»  consent  of  the  parties  to  a  reference 
to,  and  the  appointment  of,  arbitrators. 

A  party  by  appearing  before  arbitrators  appointed 
writhout  his  consent,  and  in  spite  of  his  repeated  re- 
monstrances, does  not  forfeit  his  right  to  question  the 
validity  of  their  award. 

Thk  appellant  and  respondent  are  first 
cousins,  and  natives  of  *Lucknow,  and  were 


formerly  jointly  interested  in  certain  ances- 
tral property,  and  in  the  business  of  three 
kotees^  or  firms,  the  styles  of  which  were 
Hurjus  Roy  and  Gungaram,  Gungaram  and 
Juggurnath,  and  Sheonath  and  Ramnath. 
Each  appears  to  have  been  also  possessed  of 
separate  property. 

In  1859,  ^^^y  ^^^6  ^  partidon,  as  far  as 
they  then  could,  of  their  joint  property ; 
and  on  the  i6th  of  September  of  that  year, 
they  interchanged  farighkuttees,  or  instru- 
ments of  mutual  release,  of  which  that  exe- 
cuted by  the  respondent  is  at  page  4  of  the 
record.  This  document,  after  stating  that 
the  two  parties  were  jointly  interested 
in  the  before-mentioned  firms,  and  had  set- 
tled the  accounts  of  them  amicably,  and  bad 
made  an  equal  division  of  the  entire  ances- 
tral property,  moveable  and  immoveable, 
cash,  promissory  notes,  Ac. ;  and  after 
formally  abandoning  all  claims  on  account  of 
the  said  firms  against  the  appellant  and  his 
heirs — contained  this  passage — "  But  I  have 
a  claim  to  an  equal  share  of  such  moneys 
as  may  be  realized  cfk  account  of  debts  due 
to  these  firms  on  this  date,  and  I  also  hold 
myself  liable  for  a  moiety  of  such  sums  as 
may  be  due  by  these  firms  up  to  this  date." 

In  1 861,  there  was  a  dispute,  the  precise 
nature  of  which  is  not  disclosed,  between 
the  cousins  respecting  the  division  of  the 
paternal  estate,  and  the  debts  due  to  or  by 
the  firm  of  Sheonath  and  Ramnath;  and 
they  agreed  to  refer  the  matters  in  dispute 
to  the  arbitration  of  five  persons,  named 
Hyder  Hossein  Khan,  Meer  Wajid  Ali,  Mr. 
Jacob  Johanness,  Sah  Mukhun  Lai,  and 
Gridharee  Lai.  A  written  agreement  to 
this  effect  was  executed  by  each  on  the  8th 
of  May  1 86 1,  and  both  documents  are  in 
ihe  Appendix  ;  but  the  appellant  afterwards 
drew  back  from  his  agreement,  and  refused 
to  have  it  registered ;  and  nothing  came  of 
this  attempt  to  settle  the  dispute  by  arbitra- 
tion. 

In  September  1861,  the  respondent  Ram- 
nath instituted  this  suit  against  the  appel- 
lant. The  plaint  sought  a  general  account 
and  partition ;  it  alleged  that  no  account  had 
ever  been  settled  between  the  parties';  it 
mentioned  the  execution  of  the  farighkuttees, 
but  alleged  that  there  had  been  no  partition 
as  stated  in  them ;  and  that  the  partition  was 
intended  to  take  effect  after  a  settlement  of 
accounts,  when  the  farighkuttees  were  to 
have  been  registered ;  and  that,  in  the  mean- 
time, they  had  remained  with  the  appellant 
as  incomplete  instruments.  It  referred  also 
to  the  agreement  for  a  reference  to  arbitra- 
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tion,  but  only  as   evidence  that  the  whole 
property  still  remained  undivided. 

'Ihc  cause  was  tried  by  the  Civil  Judge 
of  Lucknow,  with  the  -assistance  of  a  Jury, 
and  his  decree  founded  on  the  findings  of 
the  Jury  established  that  there  had  been  an 
actual  partition  and  division  of  the  joint 
property  ;  that  the  fanghkuttees  had  been 
executed  on  the  footing  of  it,  without  taint 
of  fraud  ;  and  that  the  respondent  had  failed 
to  prove  that  he  had  any  interest  in  a  fourth 
firm,  which  the  appellant  carried  on  under 
the  style  of  Rainnath  Rughonath.  It  aUo 
decided  against  the  respondent  a  question  in 
•the  suit  touching  the  profits  made  by  the 
^pellant  by  means  of  sale  and  purchase  of 
Government  Notes  during  the  rebellion. 

The  respondent  appealed  against  the 
decision  to  Mr.  Campbell,  then  the  Judicial 
Commissioner,  who,  by  his  order  of  the  i5ih 
pf  May  1862,  affirmed  it  on  all  the  points 
raised  by  the  appeal.  His  judgment,  how- 
ever, contained  these  passages :  "  But  it 
seems  clear  that  there  is  one  account  be- 
t)veen  the  parties  still  quite  unadjusted,  viz , 
the  division  of  the  outstandings  which  was 
left  open  at  the  time  of  the  division  of 
assets.  I  think  it  would  be  proper  that  a 
sum  in  satisfaction  of  all  claims  on  this 
account  should  be  awarded  to  plaintiff,  so 
as  to  settle  the  matter,  and  I  remit  the  case 
to  the  Judge  to  decide  that  point.  If  pos- 
sible, a  decision  should  be  obtained  from  the 
arbitrators  previously  appointed  by  the  par- 
ties." And  again — "There  was  someihinjr 
very  considerable  to  be  settled,  that  siill 
remains  to  be  settled ;  and  I  trust  that,  in 
accordance  with  my  order,  the  Judge  will 
iKianage,  by  a  successful  arbitration,  to  give 
the  plaintiff  a  fair  equivalent  for  his  share 
in  the  outstandmgs  ot  the  three  firms." 

The  effect,  therefore,  of  this  order  was  con- 
l^lusively  to  Itmit  the  claim  of  the  respond- 
ent to  his  share  in  the  outstandings  of  the 
three  firms ;  and  to  direct,  or  at  all  events 
to  suggest,  that  that  claim  should  be  en- 
£orced,  not  by  taking  the  accounts  upon  the 
fouQling  of  the  farighkuttees  in  the  regular 
way,  but  by  giving  him  a  lump-sum  as  the 
value  of  his  interest  therein,  and  that  such 
value  should  be  fixed  by  the  award  of  the 
arbitrators  to  whom  the  parties  had  formerly 
proposed  to  refer  their  disputes. 

The  cause  being  thus  remitted  to  the 
Civil  Judge,  that  Officer  on  the  7th  of  June 
1862  made  an  order  wherehy  he  referred 
to  four  out  of  the  five  arbitrators  formerly 
named  (the  "filth,  Gridharee  Lai  having 
left  Lucknow)  the  decision  of  the  following 


questions:  firsts  what  accounts  remained 
unadjusted  between  the  parties;  uc0wdiy, 
what  amount  of  outstandings  remained  tkea 
unrealised  and  undivided ;  /hi'rdly,  vbat 
amount  bhould  be  given  to  the  plaintifi  (tbe 
respondent)  as  an  equitable  acquittance  of 
his  share  therein?  He  directed  tbe  arbiin- 
tors  to  file  their  award  within  two  d^ja 
and  empowered  thepi,  should  they  be  equaltf 
divided  in  opinion,  to  elect  an  umpire. 

The  appellant  did  not  acquiesce  in  'Jii* 
order.  On  the  loih  of  June  1862,  he  peti- 
tioned the  Judicial  Commissioner  against  it 
In  his  petition  he  stated  that  he  had  no 
objection  to  the  order  of  the  Appellate 
Court  referring  the  question  of  joint  btil 
divisible  debt  to  arbitration ;  but  that  be 
objected,  on  the  grounds  therein  stated,  to 
the  arbitrators  to  whom  the  Ci%il  Judge 
had  referred  the  case,  and  requested  thit 
other  arbitrators  might  be  selected  by  ibe 
parties,  and  ihat  his  case  be  referred  to 
them.  The  order  of  the  Judicial  Commis- 
sioner on  this  petition  was  in  these  words: 
''It  is  in  the  Judge's  discretion  to  emplor 
the  arbitrators  formerly  named  b}'  the  par- 
lies, or  to  arrange  new  ones  if  he  can.  1 
do  not  think  it  possible  that  a  complicated 
amount  can  be  settled  by  a  Jury.'* 

The  appellant  being  thus  referred  back  to 
the  Civil  Judge,  presented  on  the  13th  of 
June  a  petition  to  that  Officer,  in  which  he 
reiterated  his  objections  to  the  arbitraiofs 
named,  and  begged  the  Judge,  as  authorised 
by  the  Judicial  Commissioner,  to  dismiss 
ihem,  and  to  order  "other  arbitrators  10  be 
named,  composed  of  such*  parties  as  I  and 
the  plaintiff  may  select."  This  applicaiioD 
was,  on  the  23rd  of  June  1862,  rejected  bf 
the  judge,  who  gave  the  following  reason 
lor  his  decision  ;  I  see  no  reason  to  change: 
J  acied  on  the  Judicial  Commissioners 
order,  and  tranefetred  the  case  to  the  old 
punches.  If  their  work,  when  it  comes  n. 
[)rove  open  to  suspicion,  or  is  anywise 
unsatisfactory,  I  shall  not  decide  upoi 
it,  but  I  think  it  desirable  to  have  tbe  fui- 
est  light  they  can  throw  on  the  mattti; 
h  they  are  parti zans,  and  go  in  favx>r  d 
plaintiff  unduly,  they  will  still  have  to  shot 
grounds,  if  they  go  against  the  plaiAOlt 
whose  triends  they  are  said  to  be,  it  will  be 
all  the  more  satisiaciorv  to  the  defendant' 
Against  this  last  order  the  appellant  appd^ 
ed  by  petition,  dated  the  25th  of  June  ibti» 
U)  the  Judicial  Commissioner,  whose  onitf 
thereon  was  in  these  words:  "1  wiM  ^ 
interfere  in  this  stagC;." 
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The  appellant  afterwards,  and  before  any 
award  was  made,  presented  iwo  farther  pe- 
titions to  the  Civil  Judge.  The  firs/  of  them 
is  dated  the  22nd  of  July,  the  o/k^r 
the  19th  of  August  1862.  In  these,  after 
r<sferring  to  his  ineffectual  protests  against 
the  non^ination  of  the  particular  arbitra- 
tors, and  to  the  determination  of  the  Judge 
not  to  change  them  unless  they  proved 
themselves  partial  and  unfair,  he  objected 
to  their  mode  of  proceeding.  And  in  the 
last  petition  he  expressly  asked  that 
their  award  might  be  set  aside,  and  that  new 
arbitrators  might  be  appointed  in  their  ste>ul, 
by  which  means  justice  might  be  done  him. 

The  arbitrators  filed  an  award  about  the 
aotb  of  August  1862,  on  which  day  it  was 
returned  to  them  by  the  Judge  for  amend- 
ment as  to  its  formal  It  was  filed  in  its 
amended  form  on  the  25th  of  that  month. 
Its  effect .  was  that-  the  amount  which  the 
respondent  could  fairly  claim  from  the  ap- 
pellant, in  respect  of  the  outstandings,  was 
66,099  rupees,  bei^ides  one  moiety  of  a 
judgment-debt  which  had  been  recovered  in 
tlie  Civil  Court  of  Cawnpore,  and  was  de- 
scribed as  the  Rusdhan  decree.  On  the  4ih 
of  September,  the  award  was  discussed  before 
the  Civil  Judge.  He  overruled  the  appel- 
lant's objections  to  it ;  observed  that  it  did  not 
'  include  the  sums  due  to  the  firms  on  mort- 
gage, and  that  the  question  to  what  the 
plamtif!  was  entitled  in  respect  of  these  must 
be  referred  back  to  the  arbitrators.  His 
decree  vvas  to  this  effect :  "I  accept  the 
decision  of  the  aibitrators,  awarding  66,090 
rupees  to  plaintiff  as  equivalent  tor  all  out- 
standings except  the  mortgages,  and  half  of 
the  Rusdhan  decree." 

Against  this  decree  the  appellant,  on  the 
i6tli  of  October  1862,  appealed  to  the  Judi- 
cial Commissioner.  The  order  passed  by 
him  on  the  follo^ving  day  was  in  these 
words:  **  Case  is  not  completed.  Appeal 
will  be  beard  when  the  whole  is  complete." 

On  the  20tb  of  December  1862,  the  ar- 
bitrators, to  whom  a  fifth  (ihtimauiood  Dow- 
.  lah)  seems  to  have  been  added,  made  their 
mward  in  respect  of  the  mortgages.  The 
efiect  of  it  was  that  a  further  sum  of  15,000 
ni|>ee:»  should  be  paid  on  this  account  to  the 
i>e$pondent  by  the  appellant. 

On  the  22nd  of  December  1862,  the  Civil 
^udge  adopted  this  finding  in  spite  of  the 
^peUaot's  objections,  and  ordered  that  he 
^ouid  within  tnree  months  make  good  this 
sum,' as  well  as  those  which,  by  the  deciee 
oi  tuc  4ih  of  SepicuitMU*,  he  had  been  ordered 
to  pay-  * 


The  appellant  appealed  also  against  this 
decree  to  the  Judicial  Commissioner.  His 
petition  of  appeal,  which  is  dated  the  16th 
of  March  1 863,  states,  amongst  other  things, 
that  the  arbitrators  had  been  challenged  by 
him  both  in  the  Lower  Court  and  in  the 
Judicial  Commissioner's  Court.  This  appeal, 
and  that  against  the  decree  of  the  4th  of 
September  1862,  of  which  the  consideration 
had  been  postponed,  was  brought  before 
Mr.  Con  per,  who  had  then  become  Judicial 
Commissioner  in  the  place  of  Mr.  Campbell, 
and  he,  on  the  3rd  of  July  1863,  upheld  the 
awards  of  the  arbitrators,  and  affirmed  botii 
the  decrees  of  the  Civil  Judge. 

Against  this  decision  the  present  appeal 
is  brought. 

Their  Lordships  will  assume — and  such  is, 
in  fact,  their  opinion  upon  the  facts  before 
them — that,  if  the  questions  which  the  ar- 
bitrators have  determined  were  properly  re- 
ferred to  them,  no  sufficient  grounds  for 
impeaching  their  award  have  been  establish- 
ed. It  has,  however,  been  wrongly  urged 
at  the  Bar  that  it  w^s  not  competent  to  the 
Judicial  Commissioner,  except  with  the 
consent  of  both  parties,  to  vary,  as  he  did 
vary  by  his  order  of  the  15th  of  May  1862, 
the  rights  of  the  parties  under  \ht  firigh" 
kuiieeSy  and  to  impose  on  the  appellants 
the  obligation  of  purchasing  the  respondent's 
interest  in  the  outstandings  on  a  rough  es- 
timate of  its  value.  Another  objection  to 
the  proceedings — and  it  is  that  on  which  the 
petition  of  appeal  chiefly  insists — ^is  that 
the  nomination  of  the  particular  arbitrators 
by  the  Judge  without  the  consent  and 
against  the  repeated  protests  of  the  appeU 
lant,  was  altogether  irregular,  and  that  their 
award  is,  therefore,  not  binding  upon  him. 

Their  Lordships  do  not  deny  the  force  of 
the  arguments  addressed  to  them  on  the 
firsi  point,  but  they  are  nevertheless  of 
opinion  that  the  determination  of  this  appeal 
must  depend  upon  the  validity  of  the  second 
objection ;  because,  if  the  nomination  of  the 
arbitrators  were  regular,  there  is  evidence 
in  the  petition  of  the  10th  of  June,  and  in 
other  parts  of  the  proceedings,  that  the 
appellant  accepted  the  issue  proposed  by.  the 
Judicial  Commissioner,  and  was  willing  that 
the  accounts  between  him  and  the  respond- 
ent should  be  settled  on  that  principle  and 
by  arbitration. 

That  both  points  are  open  to  the  appel- 
lant, although  he  has  in  terms  appealed  only 
against  the  final  decision  of  the  Civil  Judge, 
and  the  confirmation  of  it  by  the  Judicial 
Commissioner  is,  we  thiols  es^blished  by 
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the  case  of  Maharajah  Moheshur  Sing  vs. 
the  Bengal  Government  (7  Moore's  I.  A., 
p.  302).  The  appeal  is,  in  effect,  to  set 
aside  an  award  which  the  appellant  contends 
is  not  binding  upon  him.  And,  in  order  to 
do  this,  he  was  not  bound  to  appeal  against 
every  interlocutory  order  which  was  a  step 
in  the  procedure  that  led  up  to  the  award. 

Was  it,  then,  competent  to  the  Judge  to 
refer  the  decision  of  this  question  to  arbitra- 
tors selected  by  him  against  the  will  and 
in  spite  of  the  repeated  remonstrances  of 
the  appellant?  When  the  suit  was  com- 
menced, the  powers  and  procedure  of  the 
Courts  in  Oude  were  still  regulated  by  the 
rales  and  ordinances  which  had  been  passed 
by  the  Governor-General  in  Council  in  order 
to  provide  for  the  administration  of  justice 
in  the  province  on  its  first  annexation. 
These  were  substantially  the  same  as  those 
which  had  previously  been  in  force  in  the 
Punjab,  and  were  known  as  the  Punjab 
Code.  Bat  on  the  6th  of  August  1861, 
the  Governor-General  in  Council,  by  a 
notification  issued  undfr  the  385th  Section 
of  Act  VIII.  of  1859,  extended  to  the  Pro- 
vince of  Oude,  the  provisions  of  that  Act 
(which  is  generally  known  as  the  Code  of 
Civil  Procedure),  subject  to  certain  excep- 
tions and  provisions,  as  from  the  ist  of 
January  1862.  The  exceptions  are  only  five 
in  number;  they  are  modifications  of  the 
3rd,  17th,  I  nth,  172nd,  and  205th  Sections 
of  the  Act,  and  none  pf  them  have  any 
bearing  on  the  questions  raised  by  this 
appeal.  At  the  date,  therefore,  of  the 
Judicial  Commissioner's  order  of  the  15th 
of  May  1862,  the  Code  of  Civil  Procedure 
had  thus  been  extended  to,  and  was  in  force 
in  Oude. 

The  388ih  Section  of  that  Code  provides 
that,  from  and  after  the  time  when  this  Act 
shall  come  into  operation  'Mn  any  pare  of 
the  British  Territories  in  India,  the  Procedure 
of  the  Civil  Courts  in  such  part  of  the  said 
territories  shall  be  regulated  by  this  Act, 
and,  except  as  otherwise  provided  by  this 
Act,  by  no  other  law  or  regulation."  The 
only  exception,  as  to  suits  pending  at  the 
time  when  the  Act  shall  come  into  operation, 
is  contained  in  the  preceding  Section,  and 
is  in  these  words :  *'  If  in  any  suit  pending 
at  the  time  when  this  Act  shall  come  into 
operation,  it  shall  appear  to  the  Court  that 
the  application  of  any  provision  of  this  Act 
would  deprive  any  party  to  the  suit  of  any 
right  in  reference  10  the  procedure  of  the 
suit,  whether  of  appeal  or  otherwise,  which, 
but  for  the  passing  of  this  Act,  would  have 


belonged  to  him,  the  Court  shall  proceed 
according  to  the  law  in  force  before  this  Atf 
takes  effect."  There  is  no  expression  npoo 
the  face  of  the  proceedings  of  an  intei!ti(Bi 
on  the  part  of  the  Judges  below  to  suspenl 
or  modify  the  operation  of  Act  VIII.  of  185^ 
by  virtue  of  the  provision  last  quoted,  or 
otherwise.  Mor  is  it  easy  to  see  how  tbe 
compulsory  reference  to  arbitration  which  is 
here  complained  of  could  have  been  brougfat 
within  the  definition  of  a  right  belonging  to 
the  opposite  party.  Moreover,  that  party 
himself  in  the  proceeding,  at  page  61  oiF  the 
record,  appealed  to  certain  Sections  of  the 
Act  as  establishing  the  finality  of  the  award, 
thereby  admitting  that  the  reference  was  to 
be  taken  as  made  under  the  new  procedure. 
Any  larger  powers,  therefore,  which  the 
Judicial  Commissioner  and  his  sabordinaie 
may  have  possessed  under  the  Punjab  Code 
must  be  held  to  have  been  superseded  on  tbt 
15  th  of  May  1862;  and  the  only  question 
is  whether  the  subsequent  proceedings  were 
authorized  by  the  Code  of  Civil  Procednre. 

The  312th  Section  of  the  Act  provides 
that,  if  the  parties  to  a  suit  are  desiroof 
that  the  matters  in  difference  between  them 
in  the  suit,  or  any  of  such  matters,  shall  be 
referred  to  the  joint  decision  of  one  or  moR 
arbitrator  or  arbitrators,  they  may  apply  to 
the  Court  at  any  time  before  final  judgmeat 
for  an  order  of  reference.  The  3  i4.th  Secdoa 
provides  that  the  arbitrator  or  arbitrators  shall 
be  nominated  by  the  parties  in  such  manner  ts 
may  be  agreed  upon  between  theni.  If  the 
parties  cannot  agree  with  respect  to  the 
nomination  of  the  arbitrator  or  arbitratocsi 
or  if  the  person  or  persons  nominated  by 
them  shall  refuse  to  accept  the  arbitratioD.  J 
and  the  parties  are  desirous  thai  iht  nomi^  ' 
nation  shall  he  made  by  the  Court  the 
Court  shall  appoint  the  arbitrator  or  arbi- 
trators. 

These   Sections  clearly  import    that  the 
parties  must  either  name  the  arbitrators  er 
consent  to  the  homination  of  them  by  the 
Court.     They  are  the  only  provisions  whicfc 
bear  upon  the  subject;  and  it  follows tfai( 
the  Code  gives  no   authority    to  the  Cooit 
to  force  upon  a  reluctant  party  the  deciste 
of  any  question  in  the  cause  by  arbitraioif 
selected  at  its  discretion.     It  may  be 
ed  that  the  Punjab  Code,  Part  11., 
2,  Clause  15,  seems  to  require,  as  might  b^ 
expected,   equally  with  the   Code  of  JCM 
Procedure,  the   consent  of  the  parties'ttt' 
reference  to,  and  the  appointment  of,  aiW^ 
trators.  •  ' 
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Their  Lordships  need  hardly  observe  that, 
Lf  the  appointment  of  the  arbitrators  in  this 
case  was  irregular,  the  irregularity  was  in 
no  degree  cured  by  the  fact  that  they  were 
Eour  out  of  five  persons  to  whom  the  appel- 
lant had,  on  a  former  occasion,  agreed  to  refer 
the  matters  then  in  dispute  between  him  and 
the  respondent.  That  agreement  to  refer 
had  proved  abortive;  the  respondent's  suit 
was  not  brought  to  enforce  it,  but  for  the 
determination  of  the  rights  of  the  parties  by 
the  Court;  and  the  question  referred  to  the 
arbitrators  was  an  entirely  new  question 
suggested  by  the  Judicial  Commissioner. 

Again,  the  appeal  having  been  heard  ex 
parUy  their  Lordships  have  felt  bound  to 
consider  whether  this  case  could  be  brought 
virithin  the  principle  of  those  authorities 
i^hich  establish  that  a  defect  in  the  nomina- 
tion of  arbitrators  may  be  cured  by  the 
waivor  implied  from  the  act  of  the  party  in 
going  in  before  them,  and  taking  his  chance 
of  a  favorable  decision.  Their  Lordships 
are,  however,  of  opinion  that  the  appellant 
cannot  be  held  to  have  forfeited  in  this 
manner  his  right  to  question  the  validity  of 
these  awards.  From  what  has  been  already 
stated,  it  appears  that  his  protests  and  ap- 
peals were  frequent,  and  were  repeatedly 
ffejected  as  inadmissible  by  the  Judges, 
whatever  part  he  took  in  the  proceedings 
before  the  arbitrators,  he  must  be  deemed 
to  have  taken  undw  a  continuing  protest, 
and  in  self-defence. 

Their  Lordships,  therefore,  however  much 
they  regret  the  necessity  of  re-opening  this 
litigation,  feel  bound  to  allow  the  present 
appeal. 

•  It  is  not  improbable  that  the  decrees  im- 
peached give  no  more  to  the  respondent  than 
apon  a  proper  adjustment  of  the  accounts 
will  be  found  to  be  his  due.  But  this  re- 
Btilt  has  been  reached  by  referring  a  ques- 
tion which  involves  a  compromise  of  the 
Strict  legal  rights  of  the  parties,  to  arbi- 
trators who  were  not  duly  authorized  to  de- 
termine it.  The  consent  of  the  appellant 
was  essential  both  to  the  form  of  the  issue 
and  to  the  constitution  of  the  tribunal  that 
vras  to  decide  it.  It  was  wholly  wanting  to 
Ihe  one ;  if  given  at  all  to  the  other,  it  was, 
at  most,  a  qualified  consent. 

The  only  remaining  question  is,  with 
what  direction  this  cause  should  be  remitted 
ta  the  Courts  below?  It  will,  of  course, 
t>^  open  to  the  Judge,  if  both  parties  con- 
lent,  to  refer  the  question  suggested  by  the 
order  of  the  15th  of  May  1862,  or  any 
Other  question  directed  td  the  ascertainment 


of  their  respective  rights  in  the  outstand- 
ings, to  arbitrators  duly  appointed  under  the 
Act  of  1859.  But  if  the  parties  do  not  con- 
sent to  any  such  mode  of  settling  their  dis- 
putes, it  will  be  the  duty  of  the  Judge  to 
adjust  the  accounts  still  unsettled  between 
them  in  the  regular  way,  by  taking  an  ac- 
count of  the  debts  which  were  due  to  and 
from  the  three  firms  at  the  date  of  the 
farighkuiUes,  and  of  what  has  been  receiv- 
ed and  paid  in  respect  thereof,  and  by  whom ; 
and  by  enquiring,  whether  any  and  which 
of  the  debts  due  to  or  from  the  said  firms 
remain  outstanding  and  unpaid  respectively, 
and  by  ascertaining  what,  upon  the  result  of 
these  accounts,  is  due  from  either  and  which 
of  the  parties  to  the  other  of  them.  Ad 
VIII.  of  1859,  Section  92,  seems  to  give  to 
the  Court  the  power  of  appointing  a  receiver 
if  one  should  be  necessary. 

Their  Lordships,  therefore,  will  humbly 
recommend  Her  Majesty  to  reverse  the 
decree  of  the  Judicial  Commissioner  of  the 
3rd  of  July  1863,  and  that  of  the  Civil 
Court  of  Lucknow  o^  the  4th  of  September 
1862,  and  to  remit  the  cause  to  the  Judge, 
with  directions  to  wind  up  the  outstanding 
concerns  of  the  three  firms  pursuant  to  the 
/arighkuiiees,  unless  the  parties  shall  con- 
sent to  any  other  mode  of  determining  their 
rights  in  these  outstandings.  Their  Lord- 
ships think  that  the  appellant  is  entitled  to 
the  costs  of  this  appeal,  and  also  to  the  costs 
of  the  order  of  the  15th  of  May  1862,  and 
of  the  proceedings  following  upon  it. 


The  26th  November  1866. 

Present  : 

Lord  Brougham,  Mr.  Baron  Parke,  Mr. 
ustice  Bosanquet,  T.  Erskine,  and  Sir  A. 
ohnston. 

Onus  probandl—Razeenamah—Frand— Duress 

—Evidence. 

On  Appeal  from  Ike  Sudder  Dewanny  A  daw- 

lut  of  Calcutta, 

Motee  Lall  Opudhiya 

versus 

Juggurnath  Gurg. 

Where  an  appellant  alleges  that  a  razeenamah  ^  was 
obtained  from  him  by  duress  or  fraud,  the  onus  is  on 
him  to  prove  his  allegation.  Mere  pd^ibiltiy  or  pro- 
bability that  there  may  have  been  such  an  origin  o£  the 
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Ifansaction,  is  not  sufficient  to  entitle  a  Court  to  set 
aside  tjie  razeenamah. 

Where  also  an  appellant  complains  that  he  had  not 
an  opportuhity  of  eivinp  his  evidence  to  the  Court  below, 
it  is  for  him  to  snow  that  he  had  tendered  evidence 
which  the  Court  had  rejected. 

Lord  Brougham. — We  shall  not  trouble 
the  respondent  upon  this  case.  We  are  of 
opinion,  in  the  first  place,  that  the  onus  of 
proof  lies  clearly  upon  the  appellant ;  the 
affirmative  of  the  question,  was  or  not  this 
razeenamah  obtained  by  duress?  Fraud 
al^  is  mixed  up  in  this  question  of  duress, 
but  it  is  principally  a  question  of  duress, 
whether  or  not  there  was  a  conspiracy  by 
these  persons  to  obtain  from  him  this  release, 
and  we  are  of  opitiion  (as  indeed  there  is 
ho  occasion  to  argue  that  point)  that  the 
9nus  lies  upon  the  appellant  to  satisfy  the 
Court  here,  as  it  lay  upon  him  to  satisfy  the 
Court  below,  that  there  was  such  duress  or 
fraud  through  which  the  razeenamah  was 
obtained.  It  is  not  sufficient  to  say  that 
there  is  a  case  of  doubt;  that  it  is  not 
perfectly  clear  that  the  man  is  a  free  agent ; 
that  there  may  be  suspicions  on  the  conduct 
of  the  other  party ;  that  there  Is  a  possl> 
bility,  and  that  there  may  be  ground  for 
the  conclusion  that  it  was  not  his  own  act. 
That  is  not  sufficient.  Mere  possibility, 
or  even,  to  go  further,  probability,  that  there 
may  have  been  such  an  origin  of  the  trans- 
action, is  not  sufficient  to  entitle  the  Court 
to  set  aside  this  razeenamah.  Now,  we  are 
of  opinion  that  the  evidence  is  not  enough, 
that  there  is  not  sufficient  to  satisfy  us,  and 
ought  not  to  have  satisfied  the  Court  below, 
and,  consequently,  we  think  that  the  right 
conclusion  has  been  come  to. 

The  other  point  that  has  been  taken  is, 
that  the  question  before  the  Court  below, 
and  brought  by  appeal  before  us,  is,  whether 
or  not  there  was  ground  for  further  enqui- 
ry, and  that  the  Court  below  did  not  give 
an  opportunity  to  the  parties  to  adduce  all 
the  evidence  that  they  were  in  possession 
of  ?  Here,  again,  we  are  of  opinion  that  the 
proof  lies  upon  the  appellant,  and  that  he 
complaining  that  he  had  not  an  opportunity 
of  giving  his  evidence  to  the  Court  below, 
it  is  for  him  to  shew  from  these  proceedings, 
that  he  was  ready  to  produce  evidence  and 
offered  that  evidence,  ahd  that  the  Court 
rejected  it.  Now,  we  are  of  opinion  that  he 
has  not  made  out  that,  that  he  has  not 
proved  that  he  made  that  tender,  and  that 
the  Court  rejected  it.  On  the  contrary, 
taking  the  statement  which  we  have  of 
what  took  place  below,  principally  from  that 
en  which  both  paities  laoet  rely,  as  well  as 


upon  the  more  formal  and  distinct  accoon  : 
of  those  proceedings  (namely,  the  statenkct  . 
of  the  third  Judge's  judgment),  it  rather 
appears  that  a  certain  mode  of  enquiry  «ii 
pointed  out;  that  a  certain  mode  of  t<iking  iIk 
evidence  was  suggested  ;  and  that  there  «n 
I  will  not  say,  acquiescence  of  the  panks 
in  that,  for  it  is  not  necessary  in  that  case, 
but  that  there  was  no  objection  by  the  par- 
ties, and  that  there  was  no  evidence  tendereJ 
by  them  which  the  Court  rt^fused  to  hear 
!  Consequently  we  are  of  opinion  that  upas 
that  ground  also  the  appellant  has  failed; 
that  he  has  not  satisfied  us  that  he  teniered 
evidence  which  was  rejected ;  and  that,  upai 
the  whole,  the  trial  of  the  question  wu 
substantially  gone  into,  the  only  oidenoe 
which  he  did  adduce  having  been  examiDed 
by  the  Court,  and  he  having  had  the  benefit 
of  that  examination.  Under  the  circuia- 
stances  of  the  case,  while  we  affirm  ihi 
order  of  the  Court  below  upon  the  gFound 
I  have  stated,  we  do  not  think  that  cosis 
ought  to  be  granted  to  the  parties. 


The  7ih  December  1866. 

Present  : 

Lord  Brougham,  Mr.  Baron  Parke,  Mr. 
Justice  Bosanquet,  T.  Erskine,  and  Su*  A. 
Johnston. 

Evidence  (Test  in  cases  of  conflictiiig) — Regii" 
tration  under  Section  20,  Regulation  XXXVlL, 
1793— Presumption. 

Meer  \5s\id-oo\\z\[  also  called  Sbah 
Chaman 

versus 

Beeby  Imaman,  widow  of  Shah  Khadim 

Hoossain. 


Tliere  is  no  better  criterion  of  the  truth,  00 
rule  for  investigatinj^  cases    of    conflictii^ 
where  perjury  and  fraud  must  exist  on  the  one 
or  the  other,  than  to  consider  what  facts  are 
dispute,  and  to  examine  which  of  the  two  cas< 
accords  with  those  facts,  according  to  theorcSnary 
of  human  affairs  and  the  usual  habits  of  life. 


The  act  of  registration  after  a  proclafnatiou 
Section  20,  Regulation  XXXVIJ.,  179.^,  areooBts  ft 
public,  open,  and  notorious  assertion  of  title  oo  dietfifc 
side,  and  the  omission  to  register,  unexplained  bj 
of  the  ili-heakh  of  the  claimant,  or  absence  tn  a 


country,  or  ignoranct^,  affords  an  equally  stnxnf  b»   . 
sumption  of  the  non-existence  of  any  title  ofi  tlic  ditf-   ■ 

Mr.  Baron  Parke. — Their  Lordsfaifstft 
called  upon  in  this  case  to  pronounce  dMf 
opinion  on  a  single  question  of  tad.  vi 
resipect  to  which,  ho\^  ever,  there  is  I  gi^ 
mass  of  documentary  and  parol  evidcsMXii 
both  sides,  and  conflicting  decisioiia  of  ii«- 
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Provincial  and  Sudder  Dewanny  Courts, 
between  which  we  are  left  to  decide  without 
much  assistance  in  investigating  the  truth 
from  either.  We  must  therefore  determine 
for  ourselves,  in  the  best  way  we  are  able, 
upon  the  evidence,  oral  and  written,  which 
was  adduced  on  both  sides,  and  which  has 
been  laid  before  us  and  very  elaborately  dis- 
cussed. 

The  plaintiff,  the  appellant,  seeks,  by  the 
original  suit  commenced  in  1813,  to  recover 
from  the  defendant  a  property  of  which  he 
was  then  in  poissession.  This  circumstance 
alone  throws  upon  him  the  burthen  of  proof. 
He  was  bound  to  shew  to  the  satisfaction  of 
the  Court  that  he  had  a  just  title  to  the  pos- 
session. The  nature  of  the  property  is  not 
very  clearly  explained,  but  it  is  certain  that 
it  had  the  character  of  real  estate,  being  a 
part  of  the  land-revenue  of  a  certain  district 
originally  granted  by  the  Mogul  Govern- 
ment for  religious  purposes,  or  rather  bur- 
thened  with  a  religious  obligation,  and 
siubject  to  it,  to  be  enjoyed  by  the  grantees 
for  their  own  benefit.  This  property  is 
denominated  a  muddud-mash.  It  had  been 
undoubtedly  in  the  actual  possession  of 
those  under  whom  the  defendant  claimed, 
and  of  the  defendant  herself,  prior  to  and 
since  the  year  1761  down  to  the  commence- 
ment of  the  suit.  The  plaintiff  deduced 
DO  title  to  himself  by  proof  of  any  con- 
ireyance  from  the  original  grantees  of  the 
Moguls,  or  from  any  of  the  persons  who 
had  been  in  possession;  he  was  obliged, 
therefore,  to  claim  on  the  ground  that  the 
possession  of  the  defendant  and  her  prede- 
cessors was  legally  his  own,  and  that  the 
persons  in  the  actual  occupation  or  receipt 
of  the  profits  were  his  agents,  and  received 
them  on  his  account.  The  single  question 
of  fact  was,  in  effect,  the  only  question  in 
*flie  cause,  and  the  plaintiff  was  bound  to 

trove  the  affirmative.    The   course    which 
e  took  for  this  purpose  was,  in  the  first 
instance,    to    prove    by  several    witnesses 

Krments  of  money  by  Meer  Gholam  Kul- 
dar,  who  was  in  possession  prior  to  and 
about  1760,  and  by  Beeby  Zenut,  who  sub- 
sequently occupied.  Those  made  by  her 
were  stated  to  have  been  in  1776  or  1777, 
on  the  occasion  of  the  plaintiff's  marriage, 
also  in  1793  and  1802,  and  such  payments 
in  all  amounted  to  between  ten  and  eleven 
thousand  rupees.  He  also  gave  evidence 
of  tl)e  expenses  of  the  plaintiff's  marriage 
having  been  defrayed  out  of  the  revenue, 
and  that  the  ceremony  was  performed  in 
^7779  when  he  acted  as  Malik  or  owner; 


and  the  like  on  the  occasion  of  the  mar- 
riage of  a  son  (whether  the  same  or  a 
different  one  is  left  uncertain)  in  1793  and 
1 81 2.  One  witness  spoke  to  an  act  of 
ownership  in  the  plaintiff  or  his  father  in 
1783,  Beeby  Zenut  having  restored,  by 
his  order,  the  witness's  fatiber  to  a  house 
from  which  he  had  been  removed;  and  se- 
veral others  deposed  to  declarations  of 
Meer  Gholam  KuUendar  and  of  Beeby 
Zenut  on  different  occasions,  and  particularly 
in  1776  and  1777,  and  even  by  Shah  Khadim 
Hoossain  in  18 12,  that  the  plaintiff  was 
the  real  owner  of  the  mash,  and  the  case 
was  then  closed.  But  in  a  subsequent 
stage,  and  a  very  short  time  before  the 
judgment  was  given,  the  plaintiff  gave 
more  parol  evidence,  and  produced  three 
letters  appearing  to  be  under  the  seal  of 
Beeby  Zenut,  each  recognizing  the  plaint- 
iff's title  and  that  of  his  father,  and  he 
exhibited  six  copies  of  papers » from  the 
Court  of  Bhaugulpore,  one  of  which  pur- 
ports to  be  a  deed  of  relinquishment  from 
Beeby  Boodhun  to  Beeby  Zenut  in  1767,  a 
durkhast  or  petition  from  Beeby  Zenut  for 
the  management,  dated  in  1762,  and  a  grant 
of  the  management  accordingly.  The  last, 
if  genuine,  and  duly  proved,  would  have 
been  decisive  in  the  plaintiff's  favor;  but 
these  six  documents  were  considered  by 
the  Sudder  Court  as  forgeries,  and  upon 
that  assumption  the  decree  of  that  Court 
was  founded.  A  great  suspicion  undoubt- 
edly attaches  to  them.  But  it  is  not  ne- 
cessary to  discuss  the  question  whether 
there  was  sufficient  proof  that  they  were 
actually  forged,  because,  at  all  events,  the 
copies  were  inadmissible,  for  there  was  no 
evidence  of  a  search  for  the  originals. 
These  sue  papers  must,  therefore,  be  alto- 
gether dismissed  from  the  case  for  that 
reason,  and  it  must  rest,  on  the  part  of  the 
plaintiff,  on  the  other  documents  and  the 
oral  testimony. 

On  the  other  hand,  the  defendant  called 
many  witnesses  to  prove  that  she  and  those 
under  whom  she  claimed  acted  and 
were  always  treated  as  the  owners  of  the 
mash,  that  the  plaintiff  and  his  ancestors 
were  never  supposed  to  be  so,  and  several 
deeds  were  put  in,  proving  a  dealing  with 
the  property  from  a  very  early  period. 
There  were  two  mortgages  from  Meer  Gho- 
lam Kullendar  in  1756  and  1761,  shewing 
that  he  was  then  acting  as  owner.  In  1765 
Beeby  Boodhun  mortgaged  the  property.  A 
deed  was  then  put  in  of  the*  date  of  1768, 
dividing  the  whole  between  Beeby  Zenut, 
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to  whom  eight  shares  were  assigned,  and 
Beeby  Noorun,  who  took  seven.  That  both 
were  subsequently  in  possession  was  proved 
by  their  joining  in  a  lease  in  1775,  and  by 
one  leasing  in  1782  her  seven  shares,  and 
the  other  mortgaging  her  eight  shares  in 
1783.  This  possession  of  both  is  shewn  by 
perwannas  to  have  continued  in  1786,  and 
is  said  to  be  an  absolute  possession ;  and 
there  is  parol  evidence  on  the  cross-examin- 
ation of  the  plaintiff's  witness,  Mahto,  and 
the  examination  of  the  defendant's  witness, 
Bux,  that  both  were  at  one  time  in  posses- 
sion, for  the  latter  mentions  that  there  were 
two  cutcherries.  A  conveyance  was  then 
proved  of  Beeby  Noorun's  share  to  Beeby 
Zenut  in  1789;  after  which,  in  1791  and 
1793,  the  latter  leases  as  sole  owner,  and 
conveys  the  whole,  in  1796,  to  Shah  Khadim 
Hoossain,  her  nephew,  of  whose  actual  pos- 
session in  1794  parol  evidence  was  given; 
and  four  leases,  two  of  the  subsequent  dates 
of  1799,  1800,  and  two  of  1805,  were  pro- 
duced, all  purporting  to  be  made  by  Shah 
Hoossain  alone,  and  proving  that  he  acted  as 
owner  from  that  time. 

From  this  outline  of  the  defendant's  case, 
so  far  as  I  have  stated,  and  without  advert- 
ing to  two  important  facts,  which  I  shall  after- 
wards notice,  it  appears  that  a  title  is  de- 
duced from  Beeby  Boodhun  to  the  defendant, 
and  confirmed  by  regular  acts  of  ownership 
exactly  corresponding  with  the  documentary 
title.  On  contrasting  this  case  with  the 
plaintiff's,  several  observations  occur  in 
favor  of  its  truth.  So  far,  indeed,  as  relates 
to  the  acts  of  ownership  of  Beeby  Zenut, 
it  is  not  absolutely  inconsistent  with  the 
plaintiff's  case,  which  admits  her  to  be  in 
possession,  and,  being  so,  she  might  deal 
with  the  estate  by  leasing  and  mortgaging 
it  as  her  own;  but  the  acts  of  owner- 
ship of  Beeby  Boodhun  and  Beeby 
Noorun  are  altogether  inconsistent,  and 
cannot  be  explained  upon  the  plaintiff's 
hypothesis,  and  they  are  very  distinctly  and 
satisfactorily  proved.  Again,  the  admis- 
sions of  title  sworn  to  as  having  been  made 
by  Meer  Gholam  Kullendar  and  Beeby  Zenut 
and  Shah  Khadim  Hoossain  or  Borge,  are 
wholly  at  variance  with  their  solemn  acts; 
for  these  declarations  are  said  to  have 
been  made  about  the  very  times  that  these 
persons  were  actually  conveying  the  pro- 
perty as  their  own,  and  it  is  impossible  to 
suppose  that,  when  they  were  acting  as 
owners,  and  in  their  own  right,  they  should 
be  admitting  *to  witnesses  that  they  had  no 
fight  at  all.     Much  greater  crjedence  is  to^ 


be  given  to  their  acts  than  to  their  alleged 
words,  which  are  so  easily  mistaken  or  mis- 
represented.     As  to  the  proof  of  paymeots, 
their  amount  is  small  compared  to  the  actoal 
revenue;   and    it   may   be   true    that,    coa- 
sidering  the  connection  of  the  families  (for 
the  plaintiff  married  Beeby  Zenuts  niece), 
money  has  been  occasionally  sent  as  an  act 
of  bounty,  and   the  expenses  of  the  mar- 
riage of  the   plaintiff   may  also  have  beta 
defrayed,  in  part  or  in  all,  by  her.     Bat  if 
the  proceeds  of  the  mash  had  really  belong- 
ed  to  and   been   remitted    to  the   plainiif 
down   to  the   commencement   of    the  suit, 
which  the  plaintiff   alleges,   whatever   dif&- 
culty  there  might  have  been  to  have  proved 
such  payments  at  a  more  remote    period, 
there   certainly   would   have   been   none   in 
giving  abundant  evidence,  in  recent  times,  by 
numerous  living  witnesses;  but   the   proof, 
instead  of  growing  stronger,  becomes  weak- 
er, the  nearer  we  approach  to  the  present 
period,   and   no   remittances    whatever   ait 
shewn  to  have  occurred  since  1802. 

The  restoration  of  the  witness  Mabto's 
father  in  1783  by  Beeby  Zenut,  at  the  re- 
quest of-  the  plaintiff's  father,  may  have  a 
foundation  in  truth,  without  leading  to  the 
inference  that  the  father  was  the  mallk; 
and  it  is  to  be  observed  that  it  is  at  variance 
with  a  fact  asserted  by  other  witnesses  of  the 
plaintiff,  namely,  that  in  1776,  seven  yeais 
before,  the  plaintiff  himself  was  the  ovner 
of  the  property. 

I  proceed  to  the  written  evidence.  The 
thrjee  letters  alleged  to  be  from  Beeby  Zeost 
are  open  to  much  observation:  they  were 
brought  forward  late  in  the  case,  after  the 
plaintiff's  vakeels  had  closed  their  cause,  the 
last  of  them  on  the  very  day  of  the  decree, 
when  the  opposite  party  had  no  opportunity 
to  contest  their  genuineness,  and  that  wa« 
not  proved,  except  by  the  similarity  of  the 
impression  of  the  seal  with  that  of  a  sod 
produced  by  the  defendant. 

The  first  of  these  letters,  which,  accordiig 
to  the  testimony  of  a  witness,  named  Golaa 
Hoossain,  was  written  in  1793,  is  addressej 
to  Mahomed  Meer  as  the   malik,   whexew 
it  is   proved   by  several   of    the    plain:ifl'i 
witnesses  that  the  plaintiff  himself  filled  tbtf 
chara^cter  in  1776.     The  second,  dated  1797, 
might,  if  true,  have  been  confirmed  by  ik 
production  of  the  account  therein    reieifel 
to;  and,  if  it  had  been  really   written  If 
Beeby  Zenut  to  the  plaintiff,  it  is  siogalv 
that  after  the  strong  entreaties   it   cohaat 
that  the  pl^ntiff  would  come  over  00  i^ 
count  of  her  age,  ^infirmity,  and  iaiiivt  4  ^ 
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•dight,  he  should  have  permitted  her  still 
to  continue  his  agent  till  her  death,  which 
happened  nine  years  afterwards. 

The  third  letter  is  open  to  no  observation 
peculiarly  belonging  to  it,  but  all  are  very 
inconsistent  with  the  solemn  ads,  leases, 
and  mortgages,  proved  on  the  other  side  on 
corresponding  dates,  a  lease  in  1765  by 
Beeby  Boodhun,  in  1793  by  Beeby  Zenut, 
and  a  conveyance  by  the  latter  in  1796  to 
Shah  Khadim  Hoossain  of  all  his  estate. 

We   should   therefore   feel  little  difficulty 
in  deciding  on  which  side  the  truth  lay,  if 
we  had  nothing  else  to  guide  our  judgment 
than   the   comparison   of    these    conflicting 
adts  and   declarations,    parol    and    written, 
on  one  side  and  on  the  other ;  but  we  are 
.  not  thus  confined.     There  are   some  other 
fads  which  are  established  beyond  all  possi- 
bility of    doubt,    and    there    is    no    better 
criterion  of  the  truth,  no  safer  rule  for  inves- 
ngating  cases  of  conflicting  evidence,  where 
perjury  and  fraud  must  exist  on  the  one 
side  or  the  other,   than  to  consider  what 
fads  are  beyond   dispute,  and  to  examine 
which  of  the  two  cases  best  accords  with 
those  fads,  according  to  the  ordinary  course 
of  human  affairs  and  the  usual  habits  of  life. 

Now,  there  were  two  fads  most  distinctly 
established.    The  first  was,  that,  in  pursu- 
ance of  a  notice  given  according  to  Regu- 
lation  XXXVIL,    1793,   Section   20,    Shah 
Khadim'    Hoossain    in    1797    entered     his 
claim  in  the  public  records  as  the  owner  of 
this   mash,   deriving   his   title   by  grant   or 
tumleek-namah  from  Beeby  Zenut,  dated  in 
1796,  and  no  proof  was  given  on  the  part 
'of  the  plaintiff  that  he  ever  was,  or  claimed 
to  be,  registered  as  the  owner.      The  second 
fa6t  was  that,  although  the  plaintiff's  case 
proceeded  on  the  ground  that  Beeby  Zenut 
and  Shah  Khadim  Hoossain  were  in  pos- 
session as  his  agents,  and  accounted  to  him 
for  the  profits,  yet  he  produced   no  single 
account-current  or  duftar  for  any  part  of 
the   time.      These  two    fads,    then,    being 
undoubted,  we  have  to   consider    whether 
the  case  on  the  part  of  the  plaintiff  can 
be    reasonably    reconciled    with    them.     If 
that   case  were   true,   Is   it  likely  that  the 
claimant,   who    lived    fifty    or    sixty    miles 
from  Patna,  would  have  abstained  to  bring 
forward  his  claim  on  so  important  an  occa- 
sion as  that  which  occurred,  when  the  Go- 
vernment  called   upon   all   persons   having 
title^to  property  of  this  description  to'  ap- 
pear and  enter  it  on  public  Registers,  in 
order  to  prevent  its  b^ing  forfeited   to  the 
Government  ?    This  fact  is  most  important,  I 


not  because  the  Registers  themselves  arc 
at  all  of  the  nature  of  conclusive  evidence 
of  title  (for  the  Regulations  provide  against 
that),  but  because  this  ad  of  registration 
after  a  proclamation  amounts  to  a  public, 
open,  and  notorious  assertion  of  title  on 
the  one  side,  and  the  omission  to  register^ 
unexplained  by  proof  of  the  ill-health  of 
the  claimant,  or  absence  in  a  distant 
country,  or  ignorance,  ^afford  an  equally 
strong  presumption  of  the  non-existence  of 
any  title  on  the  other.  Again,  if  the 
plaintiff  was  for  near  fifty  years  the  owner^ 
having  either  the  whole  of  the  mash  or 
the  surplus  of  its  revenues,  after  satisfying 
the  supposed  religious  purposes  for  which  it 
was  given,  is  it  to  be  believed  that  he  would 
not  have  had  a  regular  annual  account,  at 
all  events  some  occasional  statement,  from 
his  agents,  of  the  receipts  and  disbursements  ? 
and  we  have  the  means  of  knowing,  from 
the  assistance  we  receive  at  this  Board 
from  persons  conversant  with  the  subject, 
that  the  natives  are  particularly  exact  in 
keeping  written  accounts. 

For  these  reasons,  we  are  of  opinion  that 
the  weight  of  evidence  is  in  favor  of  the 
defendant,  and  that  the  claimant  has  by  no 
means  satisfied  the  exigency  of  the  law, 
which  throws  on  him  the  burthen  ef 
proof.  We  therefore  affirm  the  decree  of  the 
Sudder  Dewanny  Adawlut,  and  wc  ane 
of  opinion  that  it  must  be  affirmed  with 
costs. 

Lord  Brougham. — Did  the  appellant  sue 
informd  pauperis  P 

Mr.  Miller. — I  am  not  aware,  my  Lord. 

Judgment  affirmed  with  costs. 

r       .       ■■*■ ■ 

The  17th  December  1836. 
Present : 

Lord  Brougham,  Sir  L.  Shadweil,  Mr. 
Justice  Bosanquet,  T.  Erskine,  and  Sir  A. 
Johnston. 

Evidence^Productios4of  Account-Books. 

Sorab-jee  Vacha  Ganda 

versus 

Koonwur-jee  Manik-jee. 

One  party*  b3r  mertly  produciag  Ms  own  books  M  ac- 
countf  cannot  bind  the  other. 

Sir  L.  Shadweil— Ov  llie  6th  of  April 
1 813,  Koonwur-jee  Manik-jee,  the  respond- 
ent in  this  appeal,  brought  his  plaint  in  the 
Zillah  Court  of  Suract  against  ^un-jee  Bhace 
and  the  respondeat  Sorab-jee,  alleg1n!g  thut 
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they  had  dealings  with  him,  that  their  ac- 
count-current was  regularly  adjusted  by  their 
gomastahs  up  to  i860,  and  that  on  the  9th 
Poos-sood  1862  there  was  a  balance  in  the 
respondent's  favor  of  Rupees  7,132-1-60. 
His  claim  against  the  defendants  was  for 
that  sum,  principal  and  interest,  equal  in  the 
whole  to  Rupees  13,689-0-75;  from  which 
he  deducted  Rupees  2,125  principal,  and 
2,070-3-6  interest,  making  4,195-3-^,  on 
the  acceptance  of  Hormnz-jee  Bheem-jee, 
who,  it  was  alleged,  had  not  paid  the  plaintiff 
a  rea,  leaving  a  balance  against  the  defend- 
ants of  Rupees  9,043-1-69.  The  defendants 
answered  separately.  The  appellant  denied 
having  settled  accounts  with  the  plaintiff's 
gomastah. 

In  support  of  his  case  the  respondent  pro- 
duced an  extract  from  his  own  accounts. 
Two  letters  were  also  put  in  evidence,  and 
some  witnesses  were  examined.  The  infer- 
ence from  the  letters  rather  was,  that  there 
had  been  separate  transactions  between  the 
respondent  and  the  appellant ;  but  there  was 
no  evidence  to  shew  tlyt  the  appellant  was 
privy  to  the  respondent's  accounts.  The 
Zillah  Court,  however,  on  the  24th  of  May 
18 1 5,  decreed  that  the  defendant  should  pay 
to  the  pldntiff  the  sum  of  Rupees  7,132-1-60 
according  to  the  dufters  of  the  plaintiff. 

The  respondent,  on  the  17th  of  October 
181 5,  brought  another  plaint  in  the  Zillah 
Court  against  Mun-jee  Bhaee  and  the  ap- 
pellant, to  recover  the  2,125  rupees  and 
interest,  and  on  the  26th  of  March  18 17,  the 
Court  decreed  that  the  defendants  should 
pay  to  the  respondent  the  2,125  nipees  and 
interest.  The  only  evidence  in  that  suit 
was,  that  the  2,125  rupees  had  not  been 
paid  to  the  plaintiff :  no  additional  evidence 
was  offered  to  shew  that  the  defendants 
could  be  bound  by  the  plaintiff's  accounts. 

The  respondent  appealed  to  the  Provincial 
Court  against  the  decree  of  the  24th  of  May 
1815,  because  interest  had  not  been  allowed 
him  on  the  sum  recovered,  and  the  Provin- 
cial Court,  on  the  loth  November  181 5, 
decreed  the  appellant  and  Mun-jee  Bhaee 
to  pay  the  interest  which  had  been  disal- 
lowed by  the  Zillah  Court,  and  the  costs  of 
the  appeal. 

The  appellant  appealed  to  the  Provincial 
Court  from  the  decree  of  the  24th  of  May 
1815,  but  on  the  23rd  of  July  1816  the  Pro- 
vincial Court  affirmed  the  decree. 

The  appellant  also  appealed  to  the  Provin- 
cial Court  from  the  decree  of  the  26th  of 
March  1817,  but,  on  the  14th  of  April  181 8, 
the  Provincial  Court  afllnned  it. 


Upon  three  distinct  appeals  to  the  Coon 
of  Sudder  Dewanny  Adawlut,  in  two  d 
which  Sorab-jee  was  sole  appellant,  and  it 
the  third  he  and  Mun-jee  Bhaee  were  ym, 
appellants  from  the  three  decrees  of  ifae 
Provincial  Court,  those  decrees  were  affirM»«i 
with  costs  by  three  decrees,  two  of  the  t^\ 
of  March  1818,  and  one  of  the  12th  of  M17I 
1819. 

The  appellant,  Sorab-jee,  has  presented  fauj 
appeal  to  His  Majesty  in  Council  ai 
those  decrees  of  the  Sudder  Dewannyj 
Adawlut.  It  is  observable  that,  if  the 
decree  of  the  Zillah  Court  were  right,  its 
second  decree  might  be  right  also;  for  the 
claim  for  the  sum  of  2,125  nipees  and  in- 
terest rested  on  the  same  ground  as  die 
claim  by  the  first  plaint,  and  if  those  decreet 
were  right,  the  decree  of  the  Provincial 
Court  upon  the  appeal  of  Koonwur-]ee| 
Manik-jee  for  the  interest  disallowed  by  the 
Zillah  Court  might  be  right;  but  if  the 
decree  of  the  Zillah  Court  upon  the  intl 
plaint  were  wrong,  then  that  plaint,  as  we9 
as  the  plaint  in  the  second  suit  in  the  ZiDak 
Court,  and  the  appeal  of  Koonwur-jee  Manik-| 
jee  to  the  Provincial  Court,  should  have 
dismissed  with  costs. 

No  evidence  was  brought  before  the  Pn^l 
vincial  Court  or  the  Court  of  Sadder  De> 
wanny  Adawlut,  which  was  not  befoie  the 
Zillah  Court,  so  that  the  decrees  can  a^| 
be  supported  by  holding  that  one  party, 
merely  producing  his  own  books  of  accoimtj 
can  bind  the  other.    But  such  a  pxopo«il 
is  utterly  untenable ;  and  the  result  is» 
all  the  eight  decrees  are  wrong ;  that 
(hree    decrees    of    the    Sudder    Dewamiyl 
Adawlut  Court  complained  of  must  be 
versed    as    to   the    appellant,    but  wit 
costs ;  and  not  only  must  the  decrees 
the  Provincial  and  Zillah  Courts  be  levefa 
so  far  as  they  direct  the  appellant  Sorab-jeel 
to  pay  principal,  interest,  or  costs,  but  im\ 
two  original  plaints  in  the  Zillah  Court,  sai 
the  respondent's  appeal  to  the    Provincial 
Court,  must,  as  against  the  appellant  SaaB^ 
jee,  be  dismissed  wilh  costs. 
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The  8th  February  1837. 

Present: 

Lord  Brougham,  Mr.  Baron  Parke,  Mr.  Jus- 
tice Vaughan,  T.  Erskine,  Sir  E.  Hyde 
East,  and  Sir  A.  Johnston. 

Limitation  (Section  13,  Regobttion  I.»  x8oo,  Bom- 
iMiy  Code) — Offer  of  Compromise — Residence 
of  Defendant  in  Foreign  Territory. 

On  Appeal  from  the  Sadder  Dewanny 
Adawlut  at  Bombay. 

Bhaee-Chund  and  Koosal-Chund 

versus 
Purtab  Chund. 

The  ofEer  of  a  specific  sum  of  money  by  way  of  com- 
promise, in  no  way  involving  an  admission  of  the  justice 
of  tiie  plaintiff's  demand  further  than  what  may  be  in- 
ferred from  the  offer  of  any  compromise  (an  inference 

'  '  ii  is  never  permitted),  cannot  bring  the  plaintiff 
in  the  exceptions  in  Section  13,  Regulation  I.  of  1800 


which 

within, ^  y.      _ 

of  the  Bombay"  Code,  under  whfch  a^suit  is  barred  by 
limitation  if  not  brought  within  12  years  from  accrual 
ol  cause  of  action. 

The  defendant's  residence  beyond  the  limits  of  the 
E.  I.  Co.'s  Courts  is  not  a  good  and  sufficient  cause, 
within  the  meaning  of  the  same  exceptions,  to  excuse 
the  plaintiff's  delay  in  suing  beyond  the  12  years. 

Right  Horihle  T.  Erskine, — This  was  an 
appeal  from  a  decree  of  the  Sudder  Dewanny 
Adawlut  at  Bombay,  which  formed  the  last 
of  a  series  of  proceedings  in  the  Court  of  that 
province  upon  the  question  now  pending  for 
the  final  decision  of  His  Majesty  in  Council. 

The  first  of  these  proceedings  was  a  com- 
plaint filed  in  the  Zillah  Court  at  Surat,  in 
the  year  1819,  against  Roop  Chund,  since 
deceased;   by  the  present  respondent  Pur- 
tab  Chund,  suing    in  formd   pauperis^    in 
which  he  claimed,  as  heir  of  his  late  uncle 
Pana  Chund,  deceased,  the  sum  of    3,477 
sicca  rupees,  and  an  equal  amount  of  interest 
upon  a  note-of-hand,  alleged  to  have  been 
given  by  Roop  Chund,  in  the  year  1792,  to 
K^oorum  Chund,  the  partner  of  the  respond- 
ent's uncle,  Pana  Chund,  to  secure  the  amount 
of  the  balance  then  due  from  Roop  Chund  to 
the  partnership.    After  several  intermediate 
proceedings  in  the  Zillah  Court  and  in  the 
Sudder  Adawlut,  which  it  is  not  necessary 
to  particularize  (during  which  the  defendant 
Roop  Chund  died,  and  the  present  appellants 
intervened,  and  were  admitted  to  defend  the 
suit),  the  cause  came  on  before  the  Zillah 
Court  for  final  hearing  on  the  14th  of  Febru- 
ary 1823.     The  defence  set  up  during  these 
proceedings  by  Roop  Chiind,  and  afterwards 
by  his  heirs,  was,  first,  that  Roop   Chund 
never   owed    anything  to    Pana  Chund    or 
Koorum   Chund.     Secondly,   that   the    note 
produced   had  been  fiaudulently   obtained 


from  the  widow  of  Koorum  Chund  by  the 
plaintiff,  who  had  no  legal  interest  therein, 
or  right  to  sue  thereon.  Thirdly,  that  the 
supposed  cause  of  action  had  arisen  more  than 
twelve  years  before  the  commencement  of  the 
suit,  and  was,  therefore,  barred  by  the  Regu- 
lations of  the  Company. 

In  reply  to  the  first  defence,  the  plaintiff 
relied  upon  the  production  of  the  books  of 
account  and  the  note.    In  reply  to  the  second 
defence,  it  was  stated  that,  sd[ter  the  death  of 
Koorum  Chund,  and  the  respondent's  uncle, 
Pana  Chund,' he,  the  plaintiff,  came  to  a  set- 
tlement of  the  partnership-accounts  with  the 
widow  of  Koorum  Chund,  who,  having  re- 
ceived from  him  her  dues,  gave  him  a  deed 
of  release,  whereupon  he  took  possession  of 
the  dufter  and  the  note  as  having  the  exclu- 
sive right  to  them.     In  reply  to  the  third 
defence,  he  relied  upon  the  fact  that  the  note 
was  executed  at  Poonah,  where  Roop  Chund 
resided,  and  that  he  had  never  been  at  Surat 
since,  until  just  before  the  commencement  of 
the  suit ;  and,  further,  that  Roop  Chund,  on 
his  arrival  from  Pooqah  in  181 9,  had  admitted 
the  justice  of  his  claim,  and  had  offered  to 
pay  a  sum  of  money  by  way  of  compromise. 
The   widow  of  Koorum  Chund  was  ex- 
amined upon  interrogatories  exhibited  by  the 
direction  of  the  Court,  and  stated  in  sub- 
stance that  the  note  had  no  reference  to  any 
partnership-concern  between  Koorum  Chund 
and  the  plaintiff's  uncle  Pana  Chund,  but 
was  given  for  money  due  to  her  husband 
alone,  and  that  the  release  was  executed  by 
her  without  reading  it,  and  was  intended  to 
relate  only  to  charities  and  other  like  ex- 
penses.   That,  at  the  time  she  executed  it,  she 
did  not  give  the  note  to  the  plaintiff,  but  that 
he  stole  it,  together  with  her  books    and 
papers. 

The  Zillah  Court,  upon  consideration  of 
the  whole  case,  was  of  opinion  that  the 
evidence  of  Koorum  Chund's  widow  was 
fatal  to  the  plaintiff's  claim,  and  also  that 
the  plaintiff  had  not  shown  in  proof  why  the 
Statute  of  Limitations  of  twelve  years  should 
not  bear  upon  his  case,  and,  therefore,  passed 
j  '  igment  against  the  plaintiff,  and  decreed 
tnat  one-half  of  the  fees  of  the  defendant's 
vakeel  should  be  recovered  from  the  de- 
fendant, and  the  remainder  from  any  pro- 
perty that  might  be  found  to  belong  to  the 
plaintiff,  and  the  fees  of  the  plaintiff's  vakeel 
should  also  be  recovered  from  any  property 
found  to  belong  to  the  plaintiff.  The  cause 
was  carried  back  by  appeal  to  the  Sudder 
Adawlut,  before  which  fresh*  evidence  was 
taken,  relative  to  the  several  questions  raised 
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before  the  Zillah  Court,  and  on  the  3rd  of 
June  1833,  the  Second  Judge,  before  whom 
the  cause  was  heard,  recorded  his  view  of 
the  case,  delivering  his  opinion,  for  the 
reasons  therein  stated,  that  the  decision  of 
the  Zillah  Judge  should  be  reversed,  ^and  the 
amount  of  the  note  with  interest  and  costs  in 
both  Courts  should  be  awarded  to  the  plaint- 
iff below  and  their  appellants,  and  referred 
the  case  for  the  consideration  of  the  full 
Court.  And  afterwards,  on  the  26th  of  the 
^me  month,  the  rest  of  the  Court,  after  con- 
sidering the  documents  and  proceedings,  con- 
curred generally  in  the  view  taken  by  the 
Second  Judge,  and  determined  to  reverse 
the  decree  passed  by  the  Zillah  Court  at 
Surat,  and  decreed  that  the  sum  of  6,954 
sicca  rupees  3  annas  be  paid  to  the  appel- 
lant by  the  heirs  of  Roop  Chund,  with  full 
costs  in  both  Courts. 

Against  this  decree  the  present  appeal  has 
been  lodged,  and  the  case  was  argued  before 
this  Board  on  the  7th  of  December  last, 
when  the  Counsel  for  the  appellants  insisted — 
Jirs/,  that  the  responc^nt  had  made  out  no 
right  of  action  against  Roop  Chund  or  his 
heirs ;  secondly,  that,  as  the  supposed  cause 
of  action  had  arisen  beyond  the  jurisdiction 
of  the  Court  at  Surat,  and  as  the  defendant 
Roop  Chund  was  not  resident  within  it  as  a 
fixed  inhabitant,  but  had  only  come  to  Surat 
for  a  temporary  purpose,  the  Zillah  Court 
had  no  jurisdiction  in  the  case ;  and, 
thirdly y  that  ihe  plaintiff's  right  of  action,  if 
it  ever  existed,  had  been  barred  by  the  lapse 
of  time. 

Their  Lordships  intimated  their  opinion 
in  the  course  of  the  argument,  that,  the 
plaintiff's  title  to  sue,  unless  he  had  been 
barred  by  the  lapse  of  time,  was  suflftciently 
established  by  the  evidence,  and  'that  as 
the  heirs  of  Roop  Chund  had  intervened 
in  the  suit,  and  there  was  no  evidence  that 
they  were  resident  at  Surat,  where  Roop 
Chund  had  formerly  lived,  no  objection 
could  be  raised  by  them  to  the  jurisdiction, 
especially  as  no  such  point  was  made  by 
them  in  either  of  the  Courts  abroad,  where 
the  fact  could  have  been  easily  ascertained. 
It  is,  therefore,  unnecessary  to  say  any 
thing  now  upon  those  points,  and  the  less 
so  because  their  Lordships  are  of  opinion 
that  upon  the  third  objection  the  decree  of 
the  Sudder  Adawlut  must  be  reversed,  and 
the  plaintiff's  suit  dismissed.  That  objec- 
tion was  founded  upon  the  first  Regulation 
of  the  Governor  of  Bombay,  confirmed  in 
Council  in  August  1 800,  for  the  institution  of 
a  Court  of  Justice  id  Surat. 


By  the  13th  Article  of  that  Regulaiioft. 
the  Judge  of  that  Court  is  prohibarf 
hearing,  trying,  or  determining  the  mam  \ 
of  any  suit  whatever,  against  any  peraot  ■ 
or  persons,  if  the  cause  of  action  stii 
have  arisen  twelve  years  before  any  suit  sbl 
have  been  commenced  on  account  of  it,  la- 
less  the  complainant  can  show  by  clear  ud 
positive  proof  that  he  had  demanded  die 
money  or  matter  in  question,  and  that  ibe 
defendant  had  admitted  the  truth  of  the 
demand,  or  promised  to  pay  the  money,  or 
that  he  directly  preferred  his  claim  Witha 
that  period  for  the  matter  in  dispute,  to  & 
Court  of  competent  jurisdiction,  to  try  tlie 
demand,  and  assign  satisfactory  reason  to 
the  Court  why  he  did  not  proceed  in  the  sua, 
or  that,  either  from  minority  or  some  other 
good  and  sufficient  cause,  he  had  been  pre- 
cluded from  obtaining  redress.  In  this  case 
the  cause  of  action  arose  twenty-seven  yeas 
before  any  suit  was  commenced.  Unless, 
therefore,  the  respondent  can  bring  himsetf 
within  one  of  the  exceptions  to  this  pio- 
hibition,  the  dismissal  of  the  compUint  Ir? 
the  Zillah  Court  of  Surat  must  be  hcki  to 
have  been  right,  and  the  decree  of  the  Sud- 
der Adawlut  erroneous.  The  respondes 
contended,  and  the  Sudder  Adawlut  decided, 
that  the  case  was  brought  within  two  of  the 
exceptions— 3/frj/,  that  the  defendant  had 
admitted  the  truth  of  the  demand ;  and,  »- 
condlyy  that  the  plaintiff  was  prevented  fcy 
the  defendant's  continued  residence  at  Poo- 
nah,  where  the  note  was  given,  from  procor- 
ing  a  settlement  of  the  bond,  and  that  be 
had  thereby  shown  that  by  a  gi)od  and  suffi- 
cient cause  he  had  been  precluded  fzt>m  ob- 
taining redress. 

The  evidence  upon  which  the  supposed 
admission  by  Roop  Chund  of  the  truth  of 
the  plaintiff's  demand  rests  is  to  be  found 
in  the  depositions  of  Koosul  Chund,  Tarv 
Chund,  and  of  Wugt  Chund,  Juy  Chund, 
taken  before  the  Sudder  Adawlut,  and  prim- 
ed in  the  23rd  and  24th  pages  of  the  Ap- 
pendix D.  But,  when  this  evidence  is 
examined,  it  will  be  found  to  amount  10 
more  than  an  offer  of  a  specific  sum  of 
by  way  of  compromise,  in  no  way  invohriaf 
an  admission  of  the  justice  of  the  plaintifff 
demand  further  than  what  may  be  infenci 
from  the  offer  of  any  compromise,  an  infer- 
ence which  is  never  permitted,  and  vhkb 
in  this  case  would  be  most  unfair,  when  the 
action  was  commenced  while  the  defesdal 
was  absent  for  a  temporary  purpose  from  ha 
usual  place  of  business,  to  which  be 
anxious  to  return.  •  Their  Lordships, 
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■fore,  are  of  opinion  that  the  facts  stated  by 
f;^ose  witnesses  ought  not  to  be  taken  as 
l^proof  of  any  admission  by  the  defendant  of 
|ithe   truth   of   the  plaintiff's  demand,  so  as 

ffo  take  the  case  out  of  the  prohibitory  Clause 
of  the  13th  Article  of  the  Regulation.  The 
^onlv  other  ground  upon  which  the  plaintiff 
^l^eks  to  be  exempted  from  the  effect  of  the 
{prohibition  is  the  continued  residence  of  the 
defendant  at  Poonah.  But  no  evidence  is 
(Id  be  found  in  any  of  the  proceedfngs  to  show 
•Uiat  the  plaintiff  might  not,  by  adopting  pro- 
j>er  steps,  have  obtained  redress  in  the  Mah- 
^atta  Courts  at  Poonah.  It  was  stated, 
indeed,  in  the  course  of  the  argument,  that 
at  was  useless  for  a  poor  man  to  commence 
,aoy  proceedings  against  a  wealthy  opponent 
\in  the  Peishwa's  Court;  but  their  Lordships 
cannot,  in  the  absence  of  all  proof,  judicially 
^assume  this  as  a  fact.  It  was  also  urged 
diat  the  decision  of  the  Sudder  Adawlut 
might  be  taken  as  evidence  of  the  opinion 
I  the  Judges  of  that  Court,  who  must  be 
resumed  to  know  how  Justice  was  adminis- 
red  in  the  Native  Courts,  that  the  plaintiff 
uid  not  have  procured  redress  there  if  he 
bad  attempted  it.  But  the  second  Judge, 
ho  alone  gives  any  reasons  for  the  decree, 
does  not  assign  this  as  the  reason  why  the 
plaintiff  was  prevented  obtaining  an  earlier 
ttlement  of  the  bond  at  Poonah,  and  we 
ave  upon  this  fact  the  opinion  of  the  Zillah 
IJadge  the  other  way.  Their  Lordships, 
Lvierefore,  are  of  opinion  that  they  ought  not 
to  adopt  these  vague  surmises  as  a  substitute 
ox  the  clear  and  positive  proof  required  by 
he  Regulation  in  question. 

If  their  Lordships  had  found  that,  by  a 
txain  of  decisions  in  the  Courts  abroad,  the 
residence  of  the  defendant  beyond  the  limits 
of  jiihsdiction  of  the  Company's  Courts  had 
been  considered  a  good  and  sufficient  excuse 
for  the  complainant's  delay  beyond  the 
twelve  years,  they  would  have  considered 
themselves  bound  by  a  practice  upon  which 
the  plaintiff  might  have  been  fairly  presumed 
to  have  relied,  and  the  case  was  allowed  to 
stand  over  for  the  piu-pose  of  enabling  the 
Counsel  of  the  respondent  to  produce  any 
SQch  decisions,  but  none  can  be  found.  In 
the  absence,  therefore,  of  proof  and  author- 
ity,  their  Lordships  can  find  no  principle 
on  which  they,  can  determine  that  the  resi- 
dence of  Roop  Chund  at  Poonah  afforded 
such  an  obstacle  to  the  plaintiff's  obtaining 
earlier  redress,  as  to  exempt  him  from  the 
effect'  of  the  prohibition  under  discussion. 
The  learned  Counsel  for  the  respondent  re- 
lied vexy  much  upon  a  de<!ision  in  this  country, 


in  the  case  of  Williams  v,  Jones,  13  East 
R.  439.  But  the  point  argued  and  decided 
in  that  case  was  essentially  different  from 
the  question  now  under  discussion.  In 
that  case,  the  plaintiff's  claim  was  clearly 
brought  within  the  express  exception  of  the 
Statute,  but  it  was  contended  that  his  right  of 
action  was  gone,  because  by  the  adoption  of 
the  Statute  of  Limitations  in  India,  where  the 
contract  was  made,  his  remedy  had  been 
barred  there  by  the  lapse  of  time,  and  the 
decision  of  the  Court  proceeded  upon  the 
ground  that,  as  before  the  Statute  of  Limita- 
tions the  plaintiff's  right  of  action  in  this 
country  had  no  limit,  and  as  the  circum- 
stances of  the  case  exempted  it  from  the 
operation  of  that  Statute,  his  remedy  could 
only  be  barred  by  the  extinguishment  of  his 
right ;  and,  as  the  adoption  of  the  Statute  of 
Limitations  in  India  could  only  bar  his 
remedy  there,  but  did  not  extinguish  his 
right,  his  remedy  in  this  country  remained 
unimpaired. 

Here  the  only  question  is,  whether  the 
plaintiff's  case  brings«Jbim  within  the  excep- 
tions; namely,  whether  he  has  shown,  by 
clear  and  positive  proof,  that  either  from 
minority,  or  other  good  and  sufficient  cause, 
he  had  been  precluded  from  obtaining  re- 
dress. 

Their  Lordships  are  of  opinion  that  no 
such  case  has  been*  made  out,  and  will,  there- 
fore, recommend  His  Majesty  to  allow  this 
appeal,  to  reverse  the  decree  of  the  Sudder 
Adawlut,  and  to  affirm  the  sentence  of  the 
Zillah  Court. 


The  8th  February  1837. 

Present : 

Lord  Brougham,  Mr.  Baron  Parke,  Sir 
J.  NichoU,  T.  Erskine,  Sir  E.  Hyde  East, 
and  Sir  A.  Johnston. 

Costs. 

On  Appeal  from  the  Sudder  Dewanny 
Adawlut  of  Bombay, 
Madho  Row  Chinto  Punt  Golay 

versus 

Bhookun-Das  Boolaki-Das. 

Appeal  by  defendant  a^^ainst  whom  the  suit  was 
decreed  in  the  Court  of  hrst  instance,  which  decree 
was  affirmed  on  appeal  by  the  Sudder  Adawlut.  The 
Privy  Council  held  that  the  plaintiff  had  not  made 
out  his  case  below,  and  reversed  the  judgpent,  but 
awarded  to  the  defendant  costs  in  the  first  Court  onl^, 
and  not  in  either  of  the  Appellate  Courts,  on  the  ground 
that  the  plaintiff,  as  respondent^  was  defending  the 
judgment.  • 

Lord  Brougham, — ^Thkir  Lordships  are 
of  opinion  that  the  plaintiff  has  not  made 
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out  his  case  below,  and  that  the  judgment 
must  be  reversed,  ther^  being  no  sufficient 
evidence  to  fix  the  defendant  with  the  sum 
in  question;  and  consequently  the  judgment 
in  the  first  case,  and  the  judgment  in  the 
second  instance  upon  the  appeal  prosecuted 
to  the  Sudder  Adawlut,  must  be  reversed. 
It  will  also  follow  that  the  costs  in  both 
must  be  refunded  if  paid  by  the  present 
appellant. 

Mr,  Baron  Parke, — ^They  will  be  reversed, 
of  course,  without  the  costs  of  the  proceed- 
ings here. 

Lord  Brougham, — Yes,  if  there  is  any 
part  not  paid,  they  must  be  paid;  if  leave 
to  appeal  was  given  upon  security,  there 
will  be  no  costs  to  be  paid;  but  then  the 
question  will  arise,  whether  the  appellant, 
the  defendant  in  the  Court  below  in  the 
first  instance,  and  the  appellant  in  the 
appeal  here,  ought  not  to  have  his  costs? 
Now,  he  ought  to  have  no  costs  of  the  appeal, 
but  he  ought  to  have  his  costs  in  the  first 
Court  where  he  ought  to  have  prevailed; 
he  ought  to  have  his 'costs  in  the  original 
Court,  where  there  ought  to  have  been  a 
non-suit,  or  a  verdict  for  the  defendant. 

Mr,  Baron  Parke. — There  is  no  ground 
whatever  for  the  judgment,  except  the 
observation  of  Mr.  Lloyd,  that  they  ought 
to  have  cross-examined  the  witness; 
but,  if  you  look  at  the  evidence,  it  is  clear  he 
knows  nothing  about  it. 

Lord  Brougham, — If  you  look  at  the 
bottom  of  page  lo,  and  take  the  passage, 
"that  he  was  a  gomastah,''  and  separate  it 
from  what  goes  before  and  after,  you  would 
have  some  case;  but  the  top  of  the  next 
page  shews  he  knows  nothing  about  it. 

Mr,  Sergeant  Spankie, — Yes,  my  Lord, 
that  was  my  case ;  and  I  thought  my 
learned  friehd  Mr.  Lloyd  knew  better  what 
an  examination  in  the  Examiner's  Office 
was,  than  to  talk  of  cross-examining. 

Mr,  Baron  Parke. — No  inference  is  to  be 
drawn  from  not  putting  questions  on  cross- 
examination. 

Mr,  Sergeant  Spankie, — It  is  shooting 
in  the  dark.  We  ought  to  send  out  some 
people  to  instruct  the  agents  there. 

Lord  Brougham, — The  costs  are  consider- 
able; one  cannot  help  feeling  that  a  single 
question  put  by  you  might  have  given  the 
case  an  exceedingly  difiPerent  appearance  if 
that  account  had  been  brought  home  to 
Chinto  Punt. 

Mr,  Justice  Bosanquet, — If  Gopal  had 
said  he  had  Communicated  the  receipt  of  the 
monejTi  there  would  have  been  an  end  of  it. 


Mr.  Baron  Parke. — ^They  seem  to  hw 
proceeded  upon  the  assumption  that  the  iC' 
count  was  sent,  which  is  quite  incorrect. 

Lord  Brougham, — They  should  hsK 
done  what  Mr.  Baron  Parke  has  said ;  te 
there  is  the  report  of  the  bankers,  that  k 
delivered  in  the  account  to  Chinto  Pas^ 
that  is  stated  in  the  judgment,  but  that  is 
only  to  be  found  in  the  report  of  the  bank- 
ers. 

Mr,  Miller. — Nowhere  else. 

Lord  Brougham, — ^It  is  intended  tD 
get  rid  of  the  statement  that  he  lived  ia 
the  house. 

Mr,  Sergeant  Spankie, — Yes. 

Lord  Brougham, — ^We  reverse  the  judg- 
ment without  cost;  but  any  costs  paid 
below  by  the  appellant  to  the  respondent 
to  be  refunded,  and  the  costs  of  the  ^pd- 
lant  in  the  Court  of  first  instance  to  be 
paid  by  the  respondent,  but  no  costs  to  be 
in  the  Court  in  which  the  present  appetlant 
was  the  appellant,  and  the  present  respond- 
ent was  respondent,  because  the  respond- 
ent was  defending  the  judgment. 

Mr,  Sergeant  Spankie, — ^The  costs  to  be 
refunded  in  the  first  Court,  bnt  none  la 
the  second. 

Mr,  Brougham, — Bat  the  present  a{^pel- 
lant's  costs  in  the  first  Court  to  be  paid  bf 
the  present  respondent. 

The  Right  Hon'ble  T,  Erskine.—TYm 
costs  in  the  Zillah  Court  to  be  paid  to  the 
appellant,  but  no  costs  in  the  Sudder  De- 
wanny. 

The  loth  February  1837. 

Present : 

Mr.   Justice  Brougham,  Mr.  Baron 
Mr.  Justice  Bosanquet,   T.  Erskine, 
£.  Hyde  East,  and  Sir  A.  Johnston. 

Appeal  to  Privy  Conndl— ConeolidaHcwi  eff 

8nit& 

On  Appeal  from  the  Sudder  Dewaumy 
Adawlut  in  Calcutta, 

Moofti  Mohummud  Ubdoollah  and  anodier 

versus 

Baboo  Mootechund. 

Upon  the  constnictioD  o£  the  Statute  at  Geo.  IB..  1 
c.  70,  s.  2 1,  it  was  held  that  two  suits  (each  for  Icsa  Ifcii  I 
50,000  rupees,  but  both  for  more  than  that  amowitUw  | 
which  separate  judgments  were  given,  coold  aatli  | 
consolidated  for  the  ^rpose  of  permitting  an  appMl*  1 
the  Privy  G>uncil;  each  judgment,  when  pcoBfMB<&^ 
having  l>een  final  and  conclusive.  ^ 

Mr,  Miller, — ^My  Lords  :  this  is  a  pcdta 
of  appeal  from  Bengal.  With  respect  tt 
the  form  of  this  pe&tion,  there  is  an ^ 
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meat  between  the  parties,  in  consequence  of 
srhicb  it  comes  before  your  Lordships  now 
in  this  form.  This  petition  prays  that  His 
J^^jesty  in  Council  "  will  be  pleased  to  take 
t^ir  3aid  appeal  in  the  said  two  causes  into 
your  most  gracious  consideration/' 

Sighl  Hon'ble  T.  Erskine.—kx^  there 
Uyp  cause3  ? 

4/jr.  Miller. — Yes,  my  Lord. 
*  Mr,  Justice  Bosanquet, — We  understand 
that  the  appellant  in  one  case  is  Mohummud 
UbdooUah. 

Mr,  Miller, — ^Mohummud  Ubdoollah  and 
Moofti  Mohummud  Ismael. 

^ighi  Honhle  T,  Erskine, — There  is  a 
cross-appeal. 

Mr,  Miller, — No;  the  petitioners  are  the 
appellants  in  the  consolidated  cause. 

Mr*  Serjeant  Spankie, — There  were  two 
causes  below.  There  was  one  defendant 
in  oi>e,  and  three  defendants  in  the  other. 

Mr,  Baron  Parke, — Are  yoji  agreed  ? 

Mr,  Serjeant  Spankie, — As  to  that  fact. 

Mr,  Baron  Parke, — But  not  as  to  the 
result  ? 

Mr,  Serjeant  Spankie. — No,  my  Lord. 

Mr.  Baron  Parke, — ^There  are  two  dif- 
ferent cases. 

Mr,  Miller, — Which  were  consolidated 
i^  India. 

Mr,  Baron  Parke, — What  were  those  two 
Afferent  cases  ? 

Right  Hoiihle  T,  Erskine, — It  appears 
lo  be  an  appeal  by  Moofti  Mohummud  Ub- 
doollah against  Baboo  Mootechund,  and  it 
$kppears  to  be  an  appeal  now  by  Mootechund 
against  Ubdoollah;  that  appears  to  be  a 
cross-appeal. 

Mr,  Miller, — It  does  appear  so. 

Mr,    Baron    Parke, — ^Wbere    are    these 

Mr.  Miller, — From  Bengal.  The  peti- 
tion prays  **  that  the  same  may  be  declared 
consolidated,  and  heard  together  as  one 
appeal,  and  that  your  order  of  summons  may 
be  issued  to  the  said  respondent  to  appear 
and  put  iji  his  answer  thereto,  and  that 
aervice  thereof  upon  his  agents  may  be 
deemed  good  service,  and  that  an  early  day 
iJCuy  be  appointed  for  hearing  the  said  appeal, 
and  that  the  said  decrees  of  the  Sudder 
X)ewanny  Adawlut,  in  the  said  two  causes, 
may  be  reversed,  altered,  or  varied,  and  that 
jrour  petitioners  may  have  such  further  and 
other  relief  in  the  premises  as  to  your  Ma- 
jestj,  in  your  great  wisdom,  may  seem 
flieet" 

^r.  Baron  Parke,— Whzi  is  the  amount 
qI  tbp  prpperty  ?  • 

Vol,  V. 


Mr,  Miller, — If  your  Lordship  wj}}  ^ivfr 
me,  I  will  state  the  facts  of  the  case. 

Afr.  Baron  Parke. — Will  you  have  tkp 
goodness  to  answer  that  question  ? 

Mr,  Miller, — The  amQun^  of  the  firtt 
cause  is  10,046  rupees. 

Mr,    Wigram^ — That  is  the  principalf 

Mr,  Baron  Parke.— ^hsX  is  the  wbcijlff 
amount  of  the  principal  and  interest  f 

Mr,  Wigram, — 34,476  rupees,  and  \n  die 
other  cause  it  is  19,046. 

Mr-  Baron  Parke, — ^They  are  both  below 
the  ampunt. 

Mr,    Wigram, — T^ey  are. 

Mr.  Baron  Parke, — But  can  you  conaoji* 
date  so  as  to  give  us  jurisdiction  ^ 

Mr,  Miller, — We  shall  endeavx>ur  to  satis^ 
fy  your  Lordship  of  that;  each  of  the 
suits  separately  i;s  below  the  amount  re- 
quired. 

Sir  A,  Johnston, — There  are  two  suits 
brought  here  by  the  Company  undfx  ithe 

Aa. 

Mr,  Miller* — Yes,  they  are. 

Mr,  Baron  Parke^^^\M  is  the  Statute  ? 

Mr.  Serjeant  Sp<^nkie. — ^The  aist  of  Geo. 
III.,  chapter  70,  section  ai. 

Mr,  Miller,— T\x!^  petition  states  on  the 
24th  of  November. 

Mr,  Baron  Parke, — There  is  a  point  /of 
law  depending  enjtirely  upon  the  construe- 
tion  of  the  ^,  wjthout  knowing  more  of 
the  facts. 

Mr,  Miller-— Theri^  are  certain  facte  in 
this  case  which  are  somewhat  material. 

/^ight  HonhU  T,  Erskine,— ^t  must 
first  be  satisfied  ths^t  we  hav^  powder  to  hear 
it. 

Mr,  Wigram, — In  our  Courts  you  have 
suits,  cross-suits,  and  suppleqieutal  suits, 
apd  at  last  the  Cpurt  acts  upon  them  as  one 
suit.  The  words  of  the  Aft  are,  "  in  civil 
suits,  the  value  of  which  shall  be  jCStQoo." 

Air,  Baron  f^arke- — There  can  be  no  ap- 
peal to  the  King  .in  Council  except  in  suits 
the  value  of  which  is  j^s,ooo. 

Mr.  Miller, — I  shall  satisfy  your  Lord- 
ships that,  before  this  case  came  from  India, 
it  was  one  suit.  The  petitiQn  sets  forth 
that,  on  the  24th  4fiy  of  November  18 18, 
Baboo  Mootechund,  of  the  city  of  Benares, 
merchant  (the  respondent  hereto),  filed  bis 
plaint  in  the  Provmcial  Court  of  Appeal  of 
the  province  of  Bareilly  against  your  peti- 
tioners, and  also  against  Moofti  Gholam 
Umbuyee,  the  lather  of  your  petitioners, 
and  one  Mohummud  Hubeebood-deen,  for  the 
recovery  of  the  sum  of  19,046  rupees;  that 
is  the  first  suit.      It  then  sets  ionh   that 
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Mohummud  Hubeebood-deen  never  appeared 
to  the  said  plaint  or  any  of  the  subsequent 
proceedings  in  this  cause ;  and  your  peti- 
tioners, and  their  said  father,  duly  appeared 
to  the  said  plaint.  It  then  sets  forth  that, 
on  the  2nd  day  of  October  1820,  the  said 
Provincial  Court  made  a  decree.  It  sets 
forth  that  the  second  suit  took  place  be- 
tween the  parties  ;  that  on  the  same  24ih 
day  of  November  1818,  on  which  the  said 
respondent  filed  his  plaint  in  the  said  cause 
No.  152,  he  also  filed  another  plaint  against 
your  petitioner,  Moofii  Mohummed  Ubdool- 
lah  alone,  for  the  recovery  from  him  of  the 
sum  of  1 5,430  rupees.  The  petition  sets  forth 
that  the  said  Provincial  Court,  on  the  same 
2nd  day  of  October  1820,  in  vhich  they 
had  made  their  decree  in  the  said  cause.  No. 
X52,  also  made  their  decree  in  the  said 
cause,  No.  153,  whereby  they  dismissed  the 
claim  of  the  said  respondent  with  c  'Sts. 

With  respeft  to  the  second  suit,  it  sets 
forth  "  that,  on  the  3rd  of  February 
182 1,  the  said  respondent  appealed  from  the 
said  decrees  of  the  s^d  Provincial  Court 
in  both  the  said  causes,  Nos.  152  and  153, 
to  the  Court  of  Sudder  Dewannv  Adawlut 
at  Calcutta,  before  which  additional  evi- 
dence was  taken  in  both  the  said  causes. 
That  on  the  23rd  day  of  August  1823,  the  said 
Court  of  Sudder  Dewanny  Adawlut  made 
their  decree  in  the  cause  which  had  been 
numbered  152  on  the  file  of  the  said  Pro- 
vincial Court,  and  was  then  numbered  as 
2106  of  1821,  on  the  file  of  the  said  Court 
of  Sudder  Dewanny  Adawlut,  whereby  they 
decreed  that  the  said  decision  of  the  Pro- 
vincial Court  should  be  reversed,  and  the 
appellants'  appeal  be  decreed."  And  the 
said  Court  proceeded  in  their  said  decree 
to  direft,  in  the  words  and  figures,  or  to 
the  purport  and  eflfeft  following;  (that  is 
to  say),  "  The  appellant  aforesaid  will  re- 
ceive the  sum  o^  Rupees  19,046-3-3,  the 
principal  amount  of  the  bond,  dated  the  ist 
of  Jamadee  Vassanee,  1222.  Anno  Hejira, 
with  interest  thereon  at  the  rate  of  one 
rupee  per  cent,  per  mensem."  The  re- 
mainder of  that  1  need  not  trouble  your 
Lordship  with.  It  also  refers  to  the  judg- 
ment of  the  Court  of  Sudder  Dewanny 
Adawlut,  on  the  same  23rd  of  August  1823, 
whereby  it  was  ordered  that  the  decree  of 
the  Provincial  Court  should  be  reversed. 

It  then  sets  forth  the  Act  of  Parliament 

passed  in  the  21st  of  George  III.,  Chapter 

70.     In  this  Act  of  Parliament  it  is  slated, 

*'  That  the  s^id  Court  should,  and  lawfully 

'  might  hold  all  such  pleas  and  appeals  in  the 


manner  and  with  powers  as  it  theretofore  bad 
held  the  same,  and  should  be   declared  h 
law  a  Court  of  Record,  and  the  judgmcii* 
therein  given  should  be  final  and  conclasnt. 
except  upon  appeal  to  His  Majesty,  in  cir 
suits  only,   the   value   of  which    should  be 
;^5,ooo   and   upwards.      Though    for    theb 
greater  certainty  as  to  the   contents  of  tbe 
said    Act    of    Parliament,    your    petitionee 
refer  thereto."     The  petition  then  sets  font, 
"  That  a  Regulation  for  the  administration  ci 
justice  in  the  Presidency  of   Bengal,  afore- 
said, No.  XVI.  was  passed  on  or  about  the 
24th  of  November  1797." 

Mr.  Wigram. — They  do  not  dispute  tLc 
calculation  of  interest  and  principal. 

Mr.  Serjeant  i^pankie. — A  man  migb: 
charge  twelve  per  cent,  interest. 

Air.  Baron  Parke. — But  he  must  appeii 
within  a  certain  time. 

Mr.  Serjeant  Spankie. — He  must  appeal 
within  six  months  in  India,  and  wiili'L 
twelve  months  here. 

J<ight  Honble  T.  /Trxy&m/r.— What  arr 
the  facts  which  you  say  make  these  t*o 
suits  one? 

Mr.  Miller. — The  petition  further  sets 
forth,  *'That,  on  the  22nd  day  of  November 
1823,  your  petitioners  presented  a  petition 
to  the  said  Court  of  Sudder  Dewana? 
Adawlut,  praying  that  the  said  two  causes 
might  be  re-heard,  or  that  an  appeal  migis 
be  admitted  from  the  said  decrees  of  tbe 
said  Court  therein,  to  your  Majesty  in 
Council." 

Mr.  Baron  Parke. — Now.  we  want  to 
know  what  the  facts  are  which  make  ihesc 
two  causes  one, 

Mr.   Miller. — I    was    about    to  read  the 
judgment  of  the  Judges  who  decided   ihc 
cause  below  :    *'  That,  on  the    27ih   day   of 
November    1823,   the   said  petition  of  )Out 
petitioners  was   brought  on  before  Counccy 
Smith,  Esq.,  the   Second  Judge  of  the  ^aid 
Court  of  Sudder  Dewany  Adawlut   who  was 
thereupon  pleased  to  refuse   the    praver  of 
your  petitioners  for  a  re-hearing  of  the  saii 
cause  ;  but   with    respect  to  the   prayer  of 
your  petitioners  for  the  admission  of  an  ap- 
peal  to  your  Majesty  in    Council,   he   was 
pleased  to  express  himself  on  the  proceed- 
ings  of  the   said    Court    in    the   followingr 
terms  :    "  On  the  subject  of  the  secon  J  wiafc 
submitted,   it   appears   that     the     appeliuu 
himself,    in    his     petition     submitting    tbe 
grounds  of  appeal  in  suit  Xo.  2ic6,  ^stitei 
as  follows  :     'At  length,  becoming  beipiess* 
with  a  view  to  institute   legal   proceedii^ 
I  forwarded  the  b(3hd  and  the  r> 
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executed    by    the    defendants,    with    copies 
of  the  razenamah  and  khaia  of  the  koihee  of 
Moradabad,    to    mj    mokhlaVy     who,     with 
the  advice  of  the  vakeel y  convened  one  suit 
into  two  suits.'     From  the  tenor  of  which 
quotation  it  would  appear  that  the  appellant 
conceived   these  two  suits  to  be  in  fact  but 
one;  that  the  appellant's  object  was  to  in- 
stitute one  suit,  which  was  over-ruled  by  the 
suggestion  of  the  vakeel.     Moreover,  besides 
this  statement  on  the  part  of  the  appellant, 
it  is  gathered  from  the  general  scope  and 
tenor  of  all  the  papers  filed  by  both  parties, 
and   of   the   orders   passed  thereon   by  the 
Judges  of  both  Courts,  that  the  Judges  of 
both   Courts,  with   the   parties     themselves, 
have   considered   these  two  suits   to   be   in 
fact  but  one.     The  aggregate  of  the  princi- 
pal of  both  suits  is  Rupees  30,475-3-3,  and 
the  date  of  the  decision  in  both  suits  is  one 
and  the  same,  viz,,  the  24th  of  November 
1818  A.  D.,  and  it  is  clear  from  both  the 
decrees  of  this  Court  which  have  awarded 
interest  at  the  rate  of  one  rupee  per  cent, 
per  mensem  on  the  aggregate  sum  of  this 
principal,  that,  calculating  up  to  the  date  of 
the  decision  of  this    Court,   the    aggregate 
amount  of  both  suits  will  exceed  the  sum 
stipulated  as  necessary  for  the  admission  of 
^n  appeal  to  England  by  the  3rd  Section  of 
Regulation    XVI.  of  1797  A.  D.,  and  that, 
moreover,    the    interest    runs   on    until   the 
realization     of     the    amount    decreed.       It 
therefore    seems   to  me   that  the   suits  'are 
appealable  to  England,  and  that  the  appeal 
should  be  permitted  by  the  Court.      And  the 
said  Judge,    in  a  further   part   of   the  said 
proceedings,    was    pleased,    amongst    other 
things,  to  direct  that  the  appeal  to  England 
of  both  suits  should  be  permitted,  and  that, 
when  the  appellant  should,  agreeably  to  Re- 
gulation   XXVI.    of    1 814   A.   D.,    petition 
for  the  execution  of  both  decrees,  and  the 
respondents  should  fulfil  the  conditions  of 
an  appeal  to  England,  an  order  would  be 
passed  for  the  security  being  taken  from  the 
appellant,   and   for   the    execution   of   both 
decrees,   and  that   the    papers   were  to    be 
brought    before    the    Third    Judge    of  the 
Court,   who   was   a   party    to   the    issue  of 
both  decrees,  with  a  view  to  affirmation.^' 

Mr,  Justice  Vaughan, — They  appeal  to 
England  in  both  suits. 

Mr,  Miller, — On  the  23rd  day  of  Decem- 
her  1828,  the  vakeels  of  your  petitioner 
and  the  said  respondent,  being  both  present, 
the  ^aid  petition  of  your  petitioners  was 
brought  before  John  Shakspear,  Esq.,  the 
Third  Judge  of  the  said  Court  of  Su(Jd^r 


Dewanny  Adawlut,  and  he  was  pleased  to 
declare  that,  as  the  appellant  himself  has 
stated  in  his  petition  submitting  the 
grounds  of  appeal  that  his  Mokhtarkar 
ignoranlly  converted  one  suit  into  two, 
therefore  the  amount  of  both  suits  is,  agree- 
ably to  Regulation  XVI.  of  1797,  appeal- 
able to  England ;  it  is  therefore  ordered,  in 
accordance  with  the  opinion  expressed  to 
the  Second  Judg;e,  that  in  case  the  respond- 
ents shall  afford  security  for  the  costs  of 
the  appeal  to  England,  within  a  period  of 
one  month  after  ascertaining  the  sufficiency 
of  the  same,  an  order  will  be  issued,  permit- 
ting an  appeal. 

Mr,  Baron  Parke — If  his  Mokhtarkar 
does  that  to  give  him  some  advantage,  he 
must  purchase  that  at  the  expense  of  an- 
other advantage. 

Mr.  Miller, — Those  are  the  facts.  Now, 
I  submit  to  your  Lordships  that  it  4s  by  no 
means  unsual  in  Courts  that  suits  have 
been  consolidated. 

Mr.  Baron  Parke. — These  never  were 
consolidated  except  for  the  purpose  of  being 
appealed ;  they  neVer  were  consolidated 
during  any  part  of  their  progress. 

Right  HoTible  T.  Erskine. — The  decrees 
had  been  pronounced  before  they  attempted 
to  consolidate. 

* 

Mr.  Miller. — I  will  submit  to  your  Lord- 
ship what  was  to  be  considered  the  nature 
of  the  suits  at  that  time.  The  prayer  was 
in  the  altematNe,  either  that  the  causes 
might  be  re-heard,  or  that  there  might  be 
an  appeal  to  England.  Now,  I  submit  that 
in  substance  the  nature  of  the  order  here  is 
a  judgment  upon  a  re-hearing.  1  submit 
that  is  similar  to  what  takes  place  here  upon 
further  directions.  Supposing  this  cause 
had  been  re-heard,  would  it  not  have  been 
incompetent  for  your  Lordships  to  have  con- 
solidated the  two  causes  if  such  re-hearing 
had  taken  place  ? 

Mr.  Baron  Parke. — They  never  did  con- 
solidate. In  short,  you  have  not  any  ground 
to  go  upon. 

Mr.  Miller. — I  should  be  extremely  sorry 
to  waste  your  Lordship's  time,  but  this  is  a 
point  of  extreme  importance,  inasmuch  as 
there  may  be  several  such  cases. 

Mr.  Baron  Parke. — The  Act  of  Parlia- 
ment is  positive ;  that  we  cannot  entertain  as 
a  suit  that  which  is  of  less  value  than 
;{  5,000;  therefore,  whatever  the  Judge  may 
say,  it  is  impossible  for  us  to  admit  you. 

Right  Honble  T.  Erskine. — If,  in  the 
progress  of  the  suit,  they  hacj  been  consoli- 
dated, and  one  decree  had  been  made  in  the 
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consolidated  suit,  that  would  have  afforded  a 
different  argument. 

Mr,  Miller. — I  am  not  aware  that  there  is 
any  rule  whatever  which  says  that  the  con- 
solidation must  take  place  at  the  comilience- 
ment  of  the  suit,  and  before  any  decree  has 
been  pronounced,  knd  I  think  that  the  con- 
solidation may  take  place  afterwards.  Sup- 
posing that,  instead  of  the  judgments  being 
pronounced  in  the  manner  they  have  here 
been  pronounced,  the  prayer  of  the  petition 
had  been  granted,  and  that  a  re-hearing  had 
actually  taken  place,  and  in  that  Case  the 
suit  was  to  be  consolidated,  I  submit  that 
that  would  have  been  precisely  the  same 
thing  as  what  has  taken  place  in  this  case. 
It  would  have  been  then  perfectly  compe- 
tent for  this  appeal  to  have  been  submitted 
to  your  Lordships  under  the  Act  of  Parlia- 
ment. Then  it  comes  to  this,  whether  your 
Lordships  are  now  to  turn  us  round  mainly 
iA  point  of  form.  There  is  an  observation 
which  was  made — 

Mr,  Baron  Parke, — A  judgment  for  less 
than  ;f  5,000  is  final  and  conclusive.  There 
are  two  judgments  here,  each  of  them  for 
less  than  £^yOOO,  and  therefore  each  of 
them  by  the  words  6f  thfe  Act  of  ParDainent 
is  final  and  conclusive.  If  you  had  got  one 
judgment  of  the  Court  below,  possibly  the 
Court  above  might  have  been  in  a  different 
case;  but  you  have  got  two  judgments,  and 
the  moment  those  judgments  are  pronounced 
by  the  last  Court  in  India,  each  is  a  final 
and  conclusive  one.  Can  you  possibly  come 
here  after  that  ? 

Mr,  Miller, — I  am  ready  to  satisfy  your 
Lordships  as  far  as  I  can,  that  there  can  be 
no  douDt  what  the  substance  of  the  judg- 
ment pronounced  is. 

Mr,  Baron  Parke, — ^There  are  two  tran- 
scripts ahd  two  judgments. 

Mr,  Justice  Bosanquet, — What  is  the 
judgment  that  you  appeal  against  ? 

Mr,  Baroti  Parke, — ^The  judgments  they 
appeal  against  are  the  two  judgments  152 
and  153. 

Mr,  Miller, — I  can  only  say,  looking  to 
thd  evident  meaning  of  what  the  Judges  ex- 
pressed, that  they  intended  to  consolidate 
those  causes. 

Mr,  Baron  Parke, — ^They  had  no  power 
to  do  it. 

Jkr,  Miller, — Then  the  question  is,  whe- 
ther your  Lordships  would  turn  us  round 
upon  what,  I  submit,  is  a  mere  point  of 
form. 

Sir  E,  H,  ^<w/.— The  object  of  the  Act 
U  to  prevtnt  enormous  expense  in  apptoling 


causes  under  a  certain  valu^.  They  fini  fft 
into  a  Court  iti  India  With  tiro  taan, 
encumbering  the  parties  with  ^dditiuiil 
expense,  all  through  the  proceedings  in  Ia£& 
It  is  yiJ^x  yourselves  that  create  the  dWBcatgL 
The  spjrit  of  the  Act  of  Parliament  As 
as  the  letter  is  against  ybtt. 

Mr,  Wigrafn, — I  will    beg    lo    call 
Lordships'  attention  to  one  statement. 
which  is  this:     Supposing  there  were  twt 
suits,  which  had  In  fact  been  consoTidatei, 
then  there   would   be   no  difficulty.     Ko#, 
supposing  two  matters  are  comprised  in 
suit,  which  would  make  that  suit,  In 
mon    larigiiage,   muliifarious,  so  that   fh^ 
might  have  been  separated,  and  the  Cent,  tt 
the  hearing  of  the  cause,  should  say  in 
of  its  proceedings :    ^'  We  will   now 
these  suits.*^     I  apprehend  that  would 
come  within  the  rule,  but  I  am  not 
upon  to  argue  that.     But  here  jroar 
ships  see,  though  it  is  said  in  our  appedi, 
that,  when  the  case  was  appealed  from  the 
Provincial  Court  to  the  Sudder,  theie  w^ 
an  occasion  to  take  further  evidence,  and  the 
Court  then  made  an  order,  by  which  adfr 
tibnal  Evidence  was  taken  in  both  the 
Now,  I  am  told  that  that  was  actnally  ta 
under  the  order  o^  the  Court,  and  tnal 
order  was  made  in  both  catises.     Wbto  ihfSf 
come   to  speak  oi  what  they  have   ddii^, 
in  giving  their  reasons  why  they  conffldtf 
the  two  suits  as  one,  they  say  that  it  is 
gathered  from  the  general  scope  and  teooir 
of  all  the  papers  filed  by  both  parties,  and 
of  the  orders  passed  thereoii  by  the  Ind^ 
of  both    Courts,  that  the  Judges  ol  boti 
Courts,   with  the  parties   tnemselves,  haft 
considered  these  two  suits  to  be  in  ^ct.iNit 
one,  from  the  beginning  to  the  end.     Kotr, 
supposing  it  appears  that  they  had  by  t&it 
Court  been  so  treated  from  the  beginniif 
to  the  end,  then,  in  the  result,  they   coiAe 
to  a  conclusion    which    makes    one    p^^ 
liable,  your  Lordship  sees  it  comes  to  tb^ 
that  in  one  suit  there  is  otie  party  saln^ 
two  parties,  and  only  one  in  another.    The 
litigation  involves  a  sum  of  £1,000  in  tit 
two  suits.     Therefore  there  is,   in  ted,  1 
stake  to  that  amoxihtF    But  does  not  tbk 
further  point  occur,  what  the  paztiesK  mlgM 
have  done  is  this.    It  af^pears  diat  upon  wk 
petition  of  appeal  to  the  Sudder  Adtwtt 
for  leave  either  to  re-heir  the  tense  ak  m 
appeal,  they  say  upon  the  23td  of 
ber  1823,  **  the  Vakeels  of  wur 
and  the  said  respondent,  betng  bodi*|its> 
sent,  the  said  petition  c^  yoar  petitkMi 
was  brooght  before^  Jotei  Sfaakspcar,  Ei|.* 
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Mow,  tbej  allow  the  appeal  to  come  over 
innn  tbe  order  of  the  Sadder  Adawlut,  in  a 
iDrm  in  whleh,  according  to  the  practice 
at  the  Cotut;  there  has  been  consolidation. 
Mow,  if  the  practice  there  is  to  treat  two 
taitd  as  onci  on  account  of  the  position  of 
the  parties,  these  are,  according  to  the  prac- 
tice of  the  Courts,  but  one  suit. 

Mr,  Baron  Parke. — Her*  it  is  twd  differ- 
ent people — One  suit  is  against  one^  and 
|be  other  against  two.  These  are  two  differ- 
ent defendants  in  one  suit;  there  is  a  joint 
4ebt  and  a  several  debt;  We  should  not 
allow  them  to  be  joined  here. 

Mr.  W{gram.-^Wiih\ti  these  two  months, 
beftee  the  ixird  Chancellor,  we  had  a  case 
where  an  infant  had  interest  in  three  several 
properties,  and  there  were  different  trustees 
appointed  to  each  property.  A  bill  was 
filed  against  them  all,  and  I  advised  a  de- 
ntirrer,  upon  the  ground  of  the  suit  being 
nmltifarious ;  but  the  Lord  Chancellor  de- 
cided against  the  demurrer,  upon  the  ground 
Of  whether  multifariousness  exists  or  not, 
ihrays  depends  upon  circumstances.  Now, 
here  it  is  clear  that  the  judgment  of  the 
Court  is,  that  the  two  suits  might  be  con- 
ducted ^  one. 

Mr.  Barvn  Parke. — ^In  the  case  you  put, 
tore  all  ^e  trustees  defendants  ? 

Mt.  WtgrAm, — No;  tfly  demurrer  was 
t^n  the  ground  that  Lord  Sligo,  not  being 
ft  trhstee  except  Ih  one  sdit,  he  had  no  right 
to  be  vexed  with  another  suit.  But  I  use 
h  for  this  purpose;  if,  according  to  the 
practice  oi  the  Courts  in  India,  they  do 
deal  with' two  suits  as  one,  and  are  in  the 
habit  of  making  orders  for  examination  of 
witnesses  in  both  suits  at  once,  and  to  treat 
them  as  one  cause;  if  the  orders  passed  by 
fhe  Judges  of  both  Courts  have  treated  the 
suits  as  one ;  if  the  Judges  of  both  Coiirts 
have  considered  these  suits  to  be  one,  sup- 
pose that  tact  to  be  true  and  unquestionable, 
then — 

Mr.  Bwron  Parke, — ^In  order  to  found 
yotir  argument,  you  must  show  that  there  is 
Only  one  judgment.  If  there  are  two  judg- 
ments, then,  by  the  express  words  ot  the 
Sialttte,  they  are  final  and  conclusive.  **  The 
said  Court  shovld,  and  lawfully  might,  bold 
all  90ch  pleas  and  appeals  in  the  manner 
and  with  powers  as  it  theretofore  had  held 
the  same,  and  should  be  deemed  in  law  a 
Coon  of  Record;  and  the  judgments  there- 
in- gfven  should  be  final  and  conclusive, 
except  upon  appeal  to  His  Majesty  in  Civil 
soiu  only,  the  value  af  whicfa  shouM  be 


;^5,ooo."    £aeh  judgment  for  a  less  suOi 
than  /*5,oo3  is  final  and  conclusivef. 

Mr,  Justice  VaugAan.—Thts^  aW  traited 
as  separate  suits. 

Mr,  Justice  Bosan^uet, — Suppose  a  judg- 
ment against  several  underwriters,  all  de- 
pending upon  thcf  same  point,  and  those 
actions  are  consolidated,  as  we  Ytioif  thejr 
often  are,  the  tneaning  of  which  i$  that  tli^ 
decision  of  one  shall  bind  ho  6ther ;  ih 
those  cases  there  must  be  a  separate  judg- 
ment in  each.  Coufd  a  consolidation  of 
those  cases  givO  a  right  to  appeal  iindei^  suck 
a  Statute  as  this  ? 

Mr.  Baron  Parke. — ^There  the  consollddi- 
tioh  is  of  a  different  kind.  Mere  there  are 
two  decrees,  and  by  th^  express  words  of 
the  Statute,  each  of  those  is  final  and  cori6iu- 
sive.  Vou  have  two  separate  decrees  het^, 
each  of  thein  for  less  than  ;^5,ooo. 

Mr,  iVigram. — ^This  being  an  important 
question,  I  trust  your  Lordships  will  give 
lis  costs. 

Mr.  Serjeant  Spankie — We  thought  it 
better  to  idk&  this  t>oint,  without  going  to 
the  expense  of  all  the  proceedings. 

Mr.  Baron  Parke,, — We  are  now  support- 
ing the  decree  of  the  Judge  below.  It 
ought  to  be  disrats^d  witliont  costs. 


The  loth  February  1837. 
Joint  Family  Property  (Debt  on)— Contribntiqii, 

On  Appeal  from  the  Sudder  Dewanny 
Aaawlut  of  Bengal. 

Domun  Sing  and  others 

versus 

Kaseeram  and  Toolseeram. 

There  being  disputes  ih  a  joint  Hindoo  {amily  with 
respect  to  the  property  acquired  by  the  father,  the 
patties  agreed  to  refer  the  matter  to  arbitration;  ano^ 
whilb  the  arbitration  was  still  pending^,  certairi  ag^r^einents 
were  entered  into  by  which  the  parties  affreed  to  pay  tfaefa- 
equal  proportions  of  a  joint  debt  effected  on  the  common 
family  property,  and  tnat  the  payment  under  this  agree- 
ment snonki  not  be  delayed  by  an jr  divbion  of  tM  nimfly 
property,  or  by  the  settlement  of  tbe  debts  due  to  tie 
family.  Held  that  the  parties  were  bound  by  the 
agreement  to  contribute  towards  payment  of  the  deot 
in  equal  proportions  accbrdinflf  to  Uie  ini^rfest  th^ 
respectively  had  in  the  family  estate. 

Mr.  Baron  Parke. — ^Their  LoftD&HiPS  ave 
of  opinion,  that  the  decree  of  the  Otourt 
below  ought  'to  be  affirmed.  In  this  tase 
the  action  was  founded  upon  an  agHiellleilt 
alleged  to  have  been  made  by  the  appellimtB 
to  pay  their  equal  proportions  of  a  joint 
debt  effected  on  a  common  family  property. 
It  is  clear  that  that  common  family  property 
was  divided  in  1799,  and  it  is  ele^r  thut 
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there  were  then  several  agreements  entered 
into,  and  the  first  question  in  the  case  turns 
upon  the  meaning  of  those  agreements.  If 
it  was  the  meaning  of  them  that  the  Bank- 
ers' claims  were  to  be  paid  by  all  the  five 
persons  in  equal  proportions,  according  to 
the  interest  they  respectively  had  in  the 
family  estate,  and  that  that  was  to  be  done 
by  the  settlement  of  'the  accounts  between 
the  parties,  it  is  clear  that  the  respondents 
were  right  in  bringing  this  action  against 
the  present  appellants  for  four-fifths  of  the 
Bankers'  account,  and  that  question  depends 
upon  the  construction  of  these  agreements 
which  were  entered  into  between  the  parties 
after  the  reference  that  took  place  in  1799. 

Now,  none  of  their  Lordships  have  any 
doubt  upon  the  construction  of  those  agree- 
ments. It  appears  that  there  had  been 
disputes  between  the  family  with  respect 
to  the  property  acquired  by  the  father,  and 
that  all  these  parties  agreed  to  refer  the 
matter  to  certain  arbitrators,  and  while 
this  arbitration  was  still  pending,  it  appears 
that  they  entered  iijk)  two  agreements. 
One  of  those  agreements  is  dated  the  nth 
of  June  1799,  that  is,  the  first  of  those 
agreements  entered  into  between  the  parties, 
and  in  that  agreement  the  five  sons  allege 
that  they  have  made  a  division  of  the  land- 
ed property,  and  they  agree  to  pay  the 
Bankers  in  equal  shares,  that  is,  that  each 
should  pay  one-fifth  of  those  demands.  They 
further  state  that  in  case  any  one  of  them 
should  be  under  an  inability  to  do  so,  and 
his  lands  should  be  sold  in  consequence, 
that  from  their  own  shares  they  would 
make  that  good,  "and  that  they  will  certain- 
"  ly  and  without  fail  liquidate  the  Bankers' 
demands."  Therefore,  those  are  demands 
which  all  parties  agreed  should  at  all  events 
be  liquidated. 

Then  there  comes  a  separate  agreement, 
in  which,  after  alluding  to  the  demands  of 
the  Bankers  upon  which  suits  were  then 
pending,  they  go  on  to  provide,  that  in  case 
there  should  be  other  demands  they  would 
leave  them  to  the  decision  of  the  arbitrators, 
and  they  agreed  to  abide  their  decision  with 
respect  to  their  quota.  That  is  the  provi- 
sion with  respect  to  an  ulterior  demand. 

And  then  comes  the  third  agreement,  and 
they  having  again  provided  that  though 
they  have  divided  the  estates  among  them- 
selves, the  personal  property,  including  cash,  1 
still  remains  in  common,  agree  that  all  the 
debts  which  are  due  to  the  estate  should  be  1 
equally  divided  among  them,  and  they  stipu- 
late   that    the    paymeqt    of     th^    Bankers' 


demand  shall  on  no  account  be  delayed  cni 
the  partition  be  effected.  Therefore  taer 
as  clearly  as  possible  say,  that  the  eng>|e> 
ments  with  respect  to  the  Bankers'  demar^ 
shall  be  carried  into  immediate  effect,  asi 
shall  not  be  delayed  by  any  division  of  !k 
family  property,  or  by  the  settlement  d 
the  debts  which  may  be  due  to  the  faiLi*. 
to  be  divided  between  them. 

That  is  clear  to  their  Lordships  as  in  tk 
agreement  between  the  parties  there  i* 
nothing  to  induce  us  to  come  to  a  difFereot 
conclusion.  That  being  so,  the  respondeat* 
have  clearly  a  right  to  recover  from  tfie 
appellants  four- fifths  of  all  those  Bankeis' 
demands,  unless  the  appellants  can  shov 
some  other  answer  to  this  right. 

Now,  their  first  answer  is,  we  have  a  set- 
off against  the  respondents,  because  Madbo 
Ram  their  father  was  indebted  to  his  brothers 
upon  the  management  of  the  family  concens. 
that  he  received  more  rents  than  he  had 
applied,  and  that  case  it  was  competem  fia 
them  to  make  out ;  but  there  is  not  a  scintil- 
la of  legal  evidence  of  their  having  sock 
a  claim  against  him,  and  when  the  Zilhb 
Court  referred  the  case,  it  is  clear  thai  tter 
never  at  that  time  brought  forward  such  a 
claim ;  and  if  they  have  such  a  claim,  neither 
the  decision  of  the  Court  below  nor  of  this 
Court  will  prevent  them  from  enforcing  i:. 
therefore  their  appeal  must  fail,  on  the 
ground  of  their  not  having  brought  l^al 
evidence  of  this  set-off. 

Another  ground  which  they  set  ap  ia^ 
that  this  was  referred  to  arbitrators.  Now, 
there  is  no  foundation  for  saying  that  it  ws 
so  referred ;  there  is  no  legal  evidence  of 
that,  and  that  also  must  fail. 

With  respect  to  the  last  reason   assigned 
in  the  case  of  the  appellants,  that  the  Cooits 
below  erred  In  directing  a  deduction  of  foar- 
fifths  of  1,912  rupees  instead  of  directing  a 
deduction   of    four-fifths  of    the    differeoct 
between  1,912  rupees  and  the  original  sooi. 
it  is  quite  clear,  1  think,  that  there  is  a  mif- 
take  in  the  wording  of  the  decree  in  thtf 
respect,  and  that  the  sum  was  not  meant  9 
be.  reduced   to   1,912  rupees,   but   redncai 
by  1,912  rupees.     It  was  not  likely  that  sc 
large  a  demand  as  8,000  rupees  should  be 
reduced  to  1,912,  and,  therefore,  we  mast  uke 
it  that  1,912  rupees  were  to  be  struck  of 
from  8,000,  and  then  the  decree  is  perfect)^ 
right   in   giving   credit   to    the    respondeoB 
for  four-fifths  of  all  sums,  and  the  result  vJ   • 
be,  that  the  decree  of  the  Sudder  De^uof 
Adawlut  must  be  affirmed  with  costs.  • 
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Mr,  Miller.— I  trust  as  the  Sudder  De- 
iranny  Ad.awlut  did  not  give  the  oppor- 
tunity— 

Mr,  Baron  Parke. — You  have  that 
opportunity  still ;  if  Madho  Ram  is  indebted 
to  you  upon  the  balance  of  the  account,  you 
may  sue  him.     • 

Mr.  Serjeant  Spankie,— There  is  a  judg- 
ment, on  your  own  shewing,  against  you,  and 
I  allow  you  an  opportunity  of  recovering 
that  demand. 

Mr.  Baron  Parke.— Yon  may,  nolwith- 
Btanding  this  judgment,  sue  him  for  any 
balance  that  is  due. 

Judgment  affirmed  with  costs. 

The  i8ih  February  1837. 

Present : 

Lord  Brougham,  Mr.  Baron  Parke,  Mr. 
Justice  Bosanquet,  Mr.  Justice  Erskine, 
Sir  E.  Hyde  East,  and  Sir  A.  Johnston. 

Sale  of  Land  for  arrears   of  Revenue — Kist- 
bundy  or  Instalment-bond — Surety-bond. 

*  On  Appeal  from  the  Sudder  Dewanny 

Adawlut  of  Bengal, 

Kirt  Chunder  Roy  and  others 

versus 

The  Government  and  Mohunny  Mohun 

Thakoor. 

By  Regulations  XIV.,  1 793,  and  VU.,  i799»  the  Govern- 
or-General  in  Council  may  order  a  sale  for  arrears  of  a 
monthly  instalment  of  revenue  before  the  close  of  the 
year;  but  in  orcler  to  warrant  that  act,  there  must  be  an 
arrear  of  a  previous  year  or  of  a  monthly  instalment. 

The  existence  of  a  written  eng^agement  or  kistbundy 
IS  not  a  condition  precedent  to  the  right  to  enforce  the 
payment  of  the  revenue  by  monthly  instalments,  provid- 
ed the  monthly  instalments  be  fixed  and  determmed. 

*  By  Reeulation  V.,  1S12,  if  there  be  An  arrear  of  the 
annual  assessment  or  of  a  fixed  monthly  kist  or  >nstal- 
ment  of  that  assessment  unpaid  on  the  first  day  of  the 
following  month,  the  Governor-General  in  Council  may 
order  a  sale,  and  the  Board  of  Revenue  may  direct  the 
toAo/^  estate  of  the  defaulting  zemindar  to  be  sold. 

Where  the  monthly  insUlments  are  fixed  and  deter- 
mined, the  Government  docs  not  forego  the  right  of 
selling  the  remindary  on  default  being  made  to  pay 
these  instalments,  by  taking  a  bond  from  sureties  by 
%hich  the  estates  of  the  sureties  also  were  rendered 
iiable  for  the  due  payment. 

Mr.  Baron  Parke, — As  this  case  is  re- 
presented to  be  one  of  great  interest  to  a 
tiumerous  class  of  persons  in  India,  their 
Lordships  were  desirous  of  hearing  both  the 
learned  Counsel  for  the  appellants  before 
they  gave  their  decision.  We  have  now  had 
the  opportunity  of  considering  all  the  argu- 
ments which  could  be  adduced  in  support  of 
the  appeal,  and  of  carAully  examining  the 


pleadings  and  proceedings  in  the  Nativ® 
Courts ;  and  as  we  feel  no  doubt  as  to  th® 
course  we  ought  to  pursue,  we  think  it  un- 
necessary to  trouble  the  Counsel  for  the 
respondents.  We  are  of  opinion  that  we 
must  recommend  to  His  Majesty  to  affirm 
the  decree  of  the  Sudder  Dewanny  Adaw- 
lut. 

The  question  is,  whether  the  sale  by  the 
East  India  Company  to  the  other  respond- 
ents, of  the  zemindar/  of  Edilpore,  was 
legal.  Whether,  if  the  Company  had  a  right 
to  sell,  they  used  unnecessary  harshness  to- 
wards the  appellants  in  the  exercise  of  that 
right,  is  a  point  on  which  it  is  not  within 
our  province  to  form  an  opinion  ;  that  ques- 
tion must  depend  upon  the  general  state  of 
the  revenue  at  the  time,  the  habits  and 
dispositions  of  the  people,  and  a  variety  of 
considerations  which  can  have  no  place  in  a 
Court  of  Justice:  our  duty  is  to  decide 
upon  legal  rights,  and  we  best  discharge 
that  duty  when  we  strictly  confine  ourselves 
to  its  performance. 

The  right  of  the  •fast  India  Company  to 
sell  depends  upon  two  points :  firsts  whether 
there  was  in  this  case  such  an  arrear  of  re- 
venue as  to  authorize  a  sale;  and,  secondly, 
if  there  was,  whether  the  entire  zemindary 
could  be  sold  in  order  to  satisfy  that  arrear. 
The  law  on  this  subject  is  contained  in  the 
Regulations,  and  is  very  clearly  and  dis- 
tinctly expressed. 

The  first  of  these  to  which  it  is  material 
to  advert  is  the  14th  Regulation  of  the  year 
1793.  That  Regulation  recites  the  import- 
ance of  arming  the  Collectors  with  power 
to  enforce  the  discharge  of  the  annual  reve- 
nue without  the  assistance  of  the  Courts  of 
Justice,  making  those  officers  responsible  to 
the  parties  for  the  due  exercise  of  their 
powers.  It  states  that,  as  the  Collectors 
have  in  their  possession  the  engagements  of 
the  proprietors  and  farmers,  specifying  the 
amount  of  the  annual  revenue  they  have 
agreed  to  pay,  with  the  monthly  proportions 
in  which  it  is  to  be  discharged,  the  Collect- 
ors cannot  suffer  by  unjust  prosecutions,  and, 
on  the  other  hand,  the  proprietor  and  farmer 
will  be  able  to  prevent  the  powers  of  the 
Collectors  being  exercised  to  their  detriment, 
by  performing  punctually  the  engagements 
they  have  entered  into  with  the  public.  It 
then  proceeds  to  enact  that,  if  the  whole  or 
a  portion  of  the  kist  or  instalment  payable  in 
any  month  by  a  proprietor  or  farmer  of  land 
shall  remain  undischarged  on  the  first  of  the 
following  month,  the  sum  so  remaining  un- 
paid  shall   be   considered  as  an  arrear  of 


4^ 


Pri^f 


THt  WXULT  gBKUfW. 


Cpuncil. 


[ViLt 


r490^M^,  The  regulation  then  specifies  the 
pp^^rs  with  which  the  Collectors  are  armed 
for  t))e  re^Qvtry  of  arrears,  by  causing  the 
4^auHer  to  be  confined,  and  appointing  an 
4ini^  or  receiver;  and  by  the  13th  Sec- 
tipi^  at  the  end  of  the  year,  if  an  arrear  shall 
r^fioaH^  dH9>  the  Collector  is  to  communicals 
the  amount  to  the  Board  of  Revenue,  who 
are  to  report  to  the  Governor-Geoerai,  and 
rfippmnend  the  sale  of  such  a  portion  of  the 
9^tate  of  the  defaulter  as  may  be  sufficient 
{or  ^e  liqijtidatiQn  of  the  amount ;  but  lands 
are  not  tp  be  sold  in  any  case  without  the 
sanction  0^  the  Governor-General  in  Council. 
3y  S^^ii^  23«  Regulation  VII.,  1799,  if 
the  revenue  due  to  Government  is  in  arrear 
at  the  close  of  the  year,  the  Collector  is  to 
report  to  the  Board  of  Revenue,  and  to  re- 
comn^fsnd  the  sale  of  lands  sufficient  to  make 
fpodi  the  arrear,  and  the  interest  to  the  time  of 
sal^.  B^t  no  pait  of  that  Regulation  is  to  be 
unde^rstood  to  preclude  the  Governor-Gener- 
al in  Cpiuncil  from  ordering  a  sale  of  land 
within  the  current  revenue  year,  in  any 
particular  case  wherein  he  may  judge  it 
propeir  to  or4er  such  sale  within  the  year. 

Ji  the  sa^ljc  of  lands  is  ordered  at  Calcutta, 
s^porily  to  coi^st  the  claim  must  be  given 
tp  the  Collector  eight  days  prior  to  the  day 
fixed  for  tbe  sale,  of  which  day  proclamation 
is  to  Jtxe  made  not  less  than  a  month  before. 

JPjro^  these  Regulations  k  is  clear  that 
the  Governor-General  in  Council  may  legally 
order  a  sale  for  the  arrears  of  a  monthly 
instalment  before  the  clos^  of  the  year,  but 
in  order  Ip  wf^rrant  that  act,  there  must  be 
ah  arrear  pf  a  previous  year  or  of  a  month- 
ly ijotstalment. 

It  19  said  {or  the  appellant  that  there 
can  b^  no  such  monthly  instalment,  unless 
the^  be  a  written  engagement,  or  kistbun«- 
dy,  siigned  or  recognised  by  the  zemindar, 
specifying  such  instalment,  as  well  as  some 
iostaUoient  agreeii^  for  the  annual  amount, 
£^)d  jaiucb  stress  is  now  laid  on  this  objection, 
although  it  was  not  brought  forward  in  the 
Provincial  Co^r^ 

There  is  no  doubt  that  it  is  m^st  desirable 
thsU  the  Collectors  should  take,  in  every 
in^nqe,  a  written  engagement  signed  by 
tbe  p^es  to  be  charged.  It  appears  by 
tbe  recital  in  the  Regulation  of  1793,  that 
it  is  intended  that  he  should  do  so  for  his 
owa  protection .  from  Viexatious  suits  and 
uaqupstionably  he  ought  to  do  it  for  the 
b^efi^  of  ^mindars  also ;  but  ahhougb  such 
an  instrmxient  was  supp<»ed  by  the  Govern- 
or-P^^eral  in  Counoil,  in  enacting  that 
{^eg^la^pn  ,to  be  lU^y  to  eust,  its  eicist- 


ence  is  not  made,  either  ezpressif  er  hv 
implication,   a  condition  precedent   to  ii 
right  to  enforce  the  payment  of  the 
by    monthly    instalments.    If     the 
amount  of  revenue  be  fixed  and  agreed  itt 
by  the  zemindar,  though  not  by  writing,  i| 
be  paid  by  certain  CLscertcUned  monthly  1^ 
stalments,  the  powers  given  by  the  Riqpb- 
tion  attach.     The  kist  or  instalment  in 
case  is  "  payable  monthly'  within   Uie 
visions  of  the  Regulation  <A   1793  ; 
this    point   the    decrees  of   the    ProviacU 
Court  and  the  Sadder  Dewanny  agree.    The 
Judges  of  both  consider  that  the   wam  ef 
a  written  instrument  constitotes  no 
provided  the  monthly  instalment;?   be 
and  determined,  though  the  Courts  differed 
in  opinion  upon  the  facts,  as  to  the  txa/^ 
ence,  in  this  particular  case,  of  that  certaaty 
in  the  amount  of    the    monthly    paymeat, 
which  is  an  essential  requisite  in  order  is 
authorize  a  sale  within  the  year. 

If  that  requisite  be  complied  with,  and  an 
arrear  exist,  the  portion  of  the  ^e^golarioiB 
to  which  I  have  referred  clearly  aothoriaes 
a  sal^  by  the  Governor-General  in  Connci 
within  the  year. 

Does  this  Regulation  authorize  a  sale  nl 
the  whole  zemindary,  or  only  of  sach  a  pent 
as  may  be  reasonably  sufficient  to 
the  arrears;  that  is,  if  more  than 
portion  be  sold,  is  the  sale  invalid,  and 
the  purchaser  acquire  no  title?  A  short 
consideration  of  other  portions  of  the  Cdile 
of  Regulations  will  place  this  point  beyond 
doubt. 

We  have  before  seen  that  tl^  Q^lecton 
are  to  recommend  a  sale  of  sucjia  portion 
only  as  may  be  sufficient  to  raise  the  arrenr. 
By  Regulation  I.  of  1801,  Section  6,  ihn 
unqualified  operation  of  the  rules  as  to  the 
selection  of  such  portion  of  the  land  of  the 
defaulter  as  may  appear  to  be 
is  said  to  have  operated  prejudicially  to 
public  interests  as  well  as  those  of  the 
prietors  themselves;  and  where  the 
does  not  exceed  ^00  rupees,  the  Board 
authorized  to  self  the  entire  estate* 
where  it  exceeds  that  sum,  they  may 
sell  the  whole  when,  from  the  best  ii 
tion  they  can  obtain  of  the  value,  the  siupte 
over  the  auear  is  likely  to  be  inoonsideratde. 

If  the  provisions  of  the  Reflations  jhal 
stopped  here,  it  might  well  have 
doubted  whether  the  intention  was  not 
vest  a  discretion  in  the  Revenue  Board 
capable  of  being  impeached,  by  a  suit  In  dtf 
Courts,  to  set  aside  a  s^  made  by 
and  ij9LVft)i4a^  tt^^ti^e  of  the 
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though  it  seems  to  have  been  the  opinion  of 
ibe  'Court  of  Sadder  Dewanny  in  the  case 
cited  from  3  Macnaghten,  page  5,  that  a 
•ale  effected  before  1812  could  be  set  aside 
on  that  ground.      But   all    doubt  on  this 

Sieslion  is  removed  by  the  enactments  of 
e  Vth  Regulation  of  18 13,  which  express- 
ly declares :  '*  That  the  consideration  of, 
V  and  decision  on  the  expediency  of  selling 
*'  the  entire  estate,  or  of  disposing  in  the 
"first  instance  of  any  particular  part  of  it, 
'*  18  hereby  declared  to  reside  in  the  Board 
"of  Revenue  and  Board  of  Commission- 
••crs  respectively,  subject  to  the  control 
'*  exercised  by  the  Government,  in  its  exe- 
'*  cative  capacity,  in  matters  connected  with 
••the  public  revenue."  Then  it  proceeds 
to  enact  that  **  no  means  existing  by  which 
**  any  certain  or  accurate  computation  can 
"  be  formed  d^  prioriy  of  the  real  value  of 
••  any  estate,  or  portion  of  estate,  which  may 
"be  exposed  to  sale  for  the  recovery  of 
•'arrears  of  public  assessment,  or  of  the 
•'•adequacy  of  the  price  which  may  be  offer- 
••ed  for  such  estate,  or  portion  of  estate, 
it  is  hereby  declared  that  sales  made  at 
public  auction  for  that  purpose  are  not 
^liable  to  be  annulled  by  the  Courts  of 
Judicature,  on  the  ground  that  the  proceeds 
•of  the  sales  have  materially  exceeded  the 
•!aaioant  of  the  arrears  due  from  the  pro- 
•'  prietor  of  the  lands  to  Government.  The 
••  Board  of  Revenue  and  Board  of  Commis- 
sioners will  be  guided  in  cases  of  that 
nature  by  th^r  own  discretion;  subject, 
"  of  course,  to  any  instructions  with  which 
••  they  may,  at  any  time,  be  furnished  by  the 
'*  Governor-General  in  Council." 

It  would  be  difficult  to  find  language 
better  calculated  to  do  away  with  all  objec- 
tion, on  the  ground  of  excess  as  to  the 
validity  of  sales  made  by  order  of  the  Re- 
venue Board,  under  the  sanction  of  the 
Governor-General,  where  an  arrear  existed, 
and  it  is  impossible  to  deny  that  such  a 
provision  is  founded,  on  just  views  of  conve- 
nieiu:e  and  policy;  for  if  sales  were  to  be 
questioned,  and  conveyances  annulled  by 
Courts  of  Judicature,  on  the^  ground  that 
too  much  had  been  ordered  to  be  sold 
according  to  their  view  of  the  value  of  the 
estate,  no  title  would  be  safe,  no  purchaser 
could  be  sure  of  holding  his  estate;  for 
nothing  could  be  more  doubtful  and  uncer- 
VfAXL  than  the  determination  of  questions  of 
probable  value  by  the  Judges  of  the  Adawlut 
Courts.  All  this  mischief  is  obviated  by  the 
Regulation  of  1813,  by  which  the  discretion 
aa   to  quantum  is  vested  in  the  Board  of 

Vol.  V. 


«« 


« 


Revenue,  and  sales  by  public  auction  under 
their  authority  are  rendered  absolutely  secure 
from  all  objection  as  to  excess. 

The  law  therefore  is  clear  that,  if  tljere  be 
an  arrear  of  the  Annual  assessment,  or  of  a 
fixed  monthly  kist  or  instalment  of  that 
assessment  unpaid  on  the  first  day  of  the 
following  month,  the  Governor-General  in, 
Council  may  order  a  sale,  and  the  Board  of 
Revenue  may  direct  the  whole  estate  of  the 
defaulting  zemindar  to  be  sold.  That  this  is 
the  law,  is  distinctly  admitted  by  the  appel- 
lants themselves,  who,  in  their  answers  to 
the  reasons  of  appeal,  pages  80,  81,  acknow- 
ledge that,  if  there  be  a  single  defaulted 
rupee,  the  authorities  may  dispose  of  the 
estate,  provided  always  that  there  be  a  just 
demand  by  the  Government,  and  the  zemin- 
dars refuse  to  answer  it. 

It  remains  for  ^us  to  apply  the  law  to  the 
facts  of  this  case. 

And,  first,  that  a  sale  was  ordered  by  the 
Governor-General  in  Council  is  undoubted. 
This  fact  has  not  been  questioned  in  either 
of  the  Courts  belo%  nor  can  the  point  be 
now  raised,  that  the  Governor-General  ought 
to  have  assigned  some  special  reason  for  the 
sale.  If  such  an  objection  could  be  tenable 
under  any  circumstances,  it  cannot  be  allowed 
at  this  late  stage,  inasmuch  as  if  it  had  been 
urged  in  the  Courts  below,  it  might  have 
been  at  once  disposed  of  by  proof  of  the  fact 
that  there  were  such  reasons,  and  that  th^ 
were  assigned  in  the  order. 

The  only  remaining  question  of  fact  is, 
whether  there  was  an  arrear  of  a  fixed,  annual 
assessment,  or  of  a  fixed  monthly  instalment 
of  such  assessment. 

That  the  zemindary  of  Edilpore  was  as- 
sessed at  the  annual  jumma  of  Rs.  54>996-i5 
is  undoubted.  The  ancestors  of  the  appel- 
lants, at  the  time  of  the  annual  settlement, 
gave  in  a  durkhast  for  that  amount.  The 
appellants  stated  the  same  amount  as  annually 
due  by  a  petition  to  the  Collector  in  181 1, 
and  the  first  fact  asserted  in  the  appellants' 
petition  to  the  Governor-General  is  that  such 
was  the  amount  of  assessment,  and  there  is 
no  contradictory  evidence  or  question  raised 
on  that  head. 

Was  this  payable  by  fixed  monthly  install 
ments? 

It  was  contended  on  the  part  of  the  ap« 
pellants  that,  in  the  absence  of  a  written 
document  (which  in  the  Sudder  Dewanny,  but 
not  in  the  Court  below,  they  insisted  to  be 
necessary),  the  custom  was  for  six  annas  out 
of  each  rupee,  or  three-eighth^  of  the  entire 
annual  revenues  to  become  due  in  the  month 
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of  Bhadoon,  and  that  on  that  supposition 
nothing  was  in  arrear  at  the  time  of  the  sale 
which  took  place  on  the  i6th  November 
1812.  .If  we  assume  this  mode  of  calcula- 
tion, it  appears  still  that  there  was  a  small 
arrear  of  revenue  both  at  the  time  of  the 
proclamation  for  sale,  the  »6th  of  October 
18 1 2,  and  on  the  25th  Kartik,  Qih  November, 
the  last  day  on  which,  according  to  that 
}>roclamation,  the  arrears  were  receivable  at 
the  Collector's  treasury.  The  sum  due  in 
Bhadoon  would,  on  the  six  anna  calculation, 
be  Rupees  20,623-1 3- loj ;  and  it  appears  by 
the  treasury  receipts  that  before  the  25th 
Kartik  20,109  rupees  only  were  actually  re- 
ceived, which  would  leave  a  balaiKe  of  Rs.  514. 
Baton  the  nth  November  there  were  paid 
^,499  rupees,  or,  according  to  the  extracts-of 
books  of  the  Collector's  proceedings,  Rs.  2,400, 
though  the  latter  is  probably  a  mistake,  and 
the  Collector  is  admitted  to  have  had  orders 
from  the  Government  to  receive  cash  for 
arrears,  even  after  the  day  mentioned  in  the 
advertisements;  and  therefore,  if  this  sum 
of  Rs.  2,499  ^*^^  received  in  part  on  account 
of  the  arrears  of  Bhadoon,  it  might  be  very 
questionable,  if  after  that  receipt,  and  the 
notification  of  it  to  the  Board  of  Revenue, 
which  arrived  on  the  i6ih  November,  the 
day  appointed,  the  sale  would  be  legal,  so 
far  as  it  depended  upon  the  arrears  due 
in  Bhadoon  (which,  as  it  will  subsequently 
appear,  it  does  not).  But  if  a  portion  of 
the  Rs.  2,499  is  to  be  applied  to  discharge  the 
arrears  of  the  annual  revenue  due  in  Bha- 
doon, then  another  difficulty  arises;  there 
would  be  an  arrear  of  a  portion  of  the  instal- 
ment for  three  months,  payable  upon  the 
engagement  entered  into  by  the  appellants 
to  the  Grovernment  on  the  14th  of  July 
1804,  and  the  sale  of  the  zemindary  would 
be  lawful  for  this  arrear,  if  the  appellants 
were  bound  by  that  engagement.  It  was 
subscribed  by  them:  it  admitted  the 
arrears  then  due  to  be  102,902  rupees 
3  annas  12  gundas  and  3  quarters:  it  speci- 
fied the  mode  of  payment  from  1 2 1 1  to  1 2 1 9, 
inclusive,  to  be  833  rupees  for  all  the  months 
in  the  year  except  the  last.  These  monthly 
payments  were,  at  all  events,  fixed  and 
ascertained^  and  there  can  be  no  question 
but  that  the  Government  did  not  forego  the 
right  of  selling  the  zemindary,  if  default 
should  be  made  in  paying  these  instalments, 
by  taking,  as  they  did,  a  bond  from  sureties, 
by  -which  the  estates  of  the  sureties  also 
were  rendered  liable  for  the  due  payment. 

Bot  it  is  said,  on  behalf  of  the  appellants, 
that  they  were  not  bound  by  their  engage- 


ment of  July  1804,  because  it  was  obtahied 
by  a  sort  of  duress,  namely,  the  threat  d 
an  illegal  sale  of  the  zemindary,  for  the 
whole  arrear  of  a  lac  and  upwards  due  tf 
that  time.  It  is  unnecessary  to  enter  into 
the  details  of  that  transaction.  If  the  saie 
was  not  legal,  the  zemindars  shonkl  hai« 
questioned  it  at  that  time  in  due  course  of 
law.  They  did  not  choose  to  do  so,  b« 
entered  into  an  engagement  with  the  Go* 
vernment  to  pay  the  arrear  in  ten  years,  b? 
which  they  waived  all  question  as  to  the  arrear 
being  really  due,  in  consideration  <^  a  great 
extension  of  the  time  of  payment,  unac- 
companied by  any  charge  of  interest.  Whii 
that  engagement,  they  complied  for  seven 
years  and  upwards,  and  it  is  quite  impossiMe 
for  any  Court  of  Justice  to  allow  soch  1 
transaction  to  be  now  impeached  and  set 
aside. 

But  independently  of  these  consideration! 
from  which  it  appears  that  there  must  havT 
been  an  arrear  of  revenue  to  authorize  a  sale, 
even  supposing  the  six-anna  custom  of  com- 
putation to  apply,  their  Lordships  have  00 
doubt,  but  that  the  view  taken  of  the  case 
by  the  Sudder  Dewanny  Adawlat  was  cor- 
rect. Although  there  were  variations  in 
the  monthly  instalments  during  the  earij 
part  of  the  time,  in  which  the  zemindazj 
was  under  the  management  of  the  appel- 
lants, namely,  from  1211  to  1219  (180410 
1812),  yet  for  the  seven  last  years  the  son 
demanded  up  to  the  end  of  Bhadoon  vas 
always  Rs.  26,319-12,  and  the  several  monthly 
payments  composing  that  sum,  accordisf 
to  the  towjees,  except  in  the  year  1216, 
corresponded  exactly,  and  the  kistbundy  ia 
the  Government  office  for  that  year  agreed 
with  the  towjees  for  the  other  years,  ao 
that  there  was  ample  proof  of  a  constant 
course  of  uniform  payment  by  fixed  monthiy 
instalments  for  seven  years,  forming  abund* 
ant  evidence  of  an  agreement  between  tbe 
Government  and  the  zemindars,  for  the  pay- 
ment  of  these  instalments. 

On  this  view  of  the  case,  tiiere  was  » 
arrear  of  the  revenue  of  12 19  due  on  Bitt- 
doon,  at  the  date  of  the  proclamation  of  sale, 
of  upwards  of  10,000  rupees,  and  at  the  ihae 
of  the  sale  itself  there  was  still  an  airear 
of  Rs.  6,210-12,  comprising  three  mootiK 
ly  instalments  of  the  old  arrears,  if  thoff 
instalments  are  not  to  be  taken  to  have  ben 
paid  by  the  sum  of  Rs.  2,499  ^°  '^  lathctf 
November,  and  if  they  were,  then  the  ^rtisfc 
of  the  arrev  of  Rs.  6,210-12  was  for  A* 
revenue  of  12 19  up  to  that  month. 
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The  argument  for  the  appellants  ihat  this 
rear  must  be  considered  as  having  been 
lid,  because  the  Collector  received  on  the 

|2th  November  a  security  for  this  sum  pay- 
»le  on  the  28th,  cannot  avail  them.    The 

loty  of  the  Collector  \vas  to  receive  in  cash, 

kd  it  is  clear  frcmi  his  letter  to  the  Board  of 

12th  November  1822,  that  he  understood 

lis  duty,  and  took  the  engagement  subject 
the  approbation  of  the  Board.  If,  as 
^gested,   he  assured  the    zemindars  that 

ley  had  saved  their  estate,  he  went  beyond 

is  authority,  but  it  is  not  improbable  that 

meant  merely  to  hold  out  to  them  the 

>pe  that  the  security  would  be  accepted,  in 

[htch  case  no  sale  would  have  taken  place. 

This,  unfortunately  for  the  appellants,  for 
{ons  into  which  we  cannot  enquire,  the 

Government  declined  to  do. 

Their  Lordships  are  therefore  of  opinion 
that  the  sale  was  in  point  of  law  valid,  and 
the  title  of  the  purchaser  unimpeached,  and 
will  therefore  advise  His  Majesty  to  affirm 
the  decree  of  the  S udder  Dewanny  Adawlut, 
and  with  costs. 

Mr:  Lloyd. — The  East  India  Company  do 
not  ask  for  costs  in  this  case. 

Mr,  Baron  Parke. — You  do  not  ask  for 
costs. 

Dr.  Lushington, — But  I  am  for  the  re- 
spondent, the  actual  purchaser,  and  we 
submit  that  our  costs  ought  to  be  paid. 

Mr.  Baron  Parke.  —  You  will  get  nothing, 
as  they  are  paupers. 

Dr.  Lushington. — No,  but  the  Court  of 
Sudder  Dewanny  Adawlut  reversed  the 
decree  of  the  Provincial  Court,  and  they 
condemned  the  present  appellants  both  in 
the  costs  of  the  East  India  Company  and 
of  the  respondent.  Now,  if  the  East  India 
Company  consent  not  to  take  the  fund  from 
vs,  then  we  shall  have  the  means  of  getting 
our  costs  out  of  the  fund,  because  the  ap- 
pellants, not  being  in  a  condition  to  give 
security  out  of  the  ordinary  fund,  assented  to 
5,000  rupees  of  the  purchase-money  being 
impounded  as  a  security.  Now,  I  think  in 
justice  the  East  India  Company  must  take 
care  that  we  are  not  damnified,  inasmuch 
as  we  could  not  look  at  any  question  of  this 
sort  in  taking  the  title.  We  could  look  at 
nothing  that  was  done  by  the  Company  itself 
as  a  sovereign  power. 

Lord  BrougAam.^—The  judgment  of  the 
ZilJah  Court  was  against  you  with  costs; — 
theiryoii  must  have  back  your  costs. 

Mr.  Baron  Parke. — You  have  got  them 
by  the  decree  of  the  Sudder  Dewanny. 


Mr.  Brougham. — The  Sudder  gave  you 
your  costs  back. 

Dr.  Lushington. — It  did. 

Mr.  Miller. — I  believe  that  they  also 
obliged  us  to  pay  their  costs. 

Lord  Brougham. — The  Sudder  gave  them 
their  costs  against  you, — they  gave  them 
their  costs-  of  the  appeal  that  is  affirhied^* 
my  doubt  is  how  far  the  Zillah  Court  dis- 
posed of  the  costs. 

Mr.  Miller. — ^The  Sudder  Court  not  only 
gave  them  the  costs  paid  to  us,  but  obliged 
us  to  pay  to  them  the  costs  of  the  appeal. 

Lord  Brougham. — The  Sudder  put  itself 
in  the  position  of  the  Zillah  Court,  and  gave 
the  judgment  which  the  Zillah  Court  should 
have  given,  which  was  not  only  that  he 
should  pay  back  the  costs  he  had  got  from 
them  by  the  first  and  erroneous  decree,  but 
that  they  should  get  their  costs  from  you, 
because  the  Zillah  Court  ought  to  haVe  given 
them  their  costs  in  the  first  instance.  And 
then  they  had  to  di^>ose  of  the  costs  of  the 
appeal,  and  they  gave  those  costs  againsl, 
you.  But  they  ought  not  to  have  giveii 
them  those  costs,  bemuse  that  is  making  the 
respondent  pay  for  defending  his  own  decree. 

Dr.  Lushington. — That  is  the  constant 
practice  in  the  Courts  in  India. 

Mr.  Miller. — In  case  of  this  nature,  I 
think  your  Lordships  would  by  no  meafis 
think  it  necessary  to  give  costs  against  us^ 
contrary  to  your  general  rule. 

Lord  Brougham. — We  do  not  know  how 
that  is. 

Mr.  Miller. — I  have  no  doubt  that  it  was 
so. 

Mr.  Baron  Parke  — This  is  the  decree  of 
the  Sudder  Dewanny,  that  the  judgment  of 
the  Court  below  "  be  rendered  null  and  of 
*'  no  effect,  that  a  decree  be  made  out  in 
'*  favour  of  the  appellants,  and  that  the  whol« 
"costs  of  suit  in  both  Courts,  with  the  •>« 
'^ception  of  the  charges  of  the  additional 
**  vakeels  appointed  by  Mohunny  Mohun 
"Thakoor,  one  of  the  appellants,  be  mad* 
"  payable  by  the  respondents." 

Lord  Brougham. — ^Then  it  is  a  Veiy 
extraordinary  course.  It  Is  not  a  colombk 
appeal — we  will  hear  you  upon  that  point 
of  costs  if  you  wish.  If  you  have  any  cauM 
to  shew  why,  in  a  case  of  this  sort,  the  re- 
spondent in  the  Sudder  should  pay  the  eOBta 
of  defending  the  decree  in  hi«  favor,  wlqr 
he  should  be  mulcted  to  .the  amount  of  the 
appellants'  costs  for  not  totally  giving  up 
the  decree  that  he  was  in  possession  by  the 
Zillah  Court,  we  will  hear  you.    .     . 
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Mr.  Lloyd. — I  believe  your  Lordship  will 
find  that  it  is  the  universal  practice  of  the 
Courts  in  India  to  pursue  that  course. 

Lord  Brougham. — It  is  contrary  to  all 
our  principles  in  this  country. 

Dr.  Lushinglon. — I  know  it  is  contrary 
to  the  practice  of  the  House  of  Lords  so  to 
do;  but  I  know  that  in  one  Court  it  is  the 
uniform  practice.  I  know  that  the  High 
Court  of  Delegates  uniformly  have  given 
the  costs  from  the  very  original  Court  in 
which  the  suit  commenced-;  it  is  the  usual 
practice,  and  it  is  so  now  up  to  the  last  time 
they  sat. 

Mr.  Baron  Parke, — The  principle  is  that 
there  has  been  a  wrong  from  the  beginning 
— ^that  there  has  been  a  failure  of  justice. 

Dr.  Lushinglon. — The  principle  is  this, 
that  this  person  had  the  right  upon  his  side 
in  the  first  instance,  and  he  is  not  to  suffer 
in  consequence  of  any  error  that  has  been 
committed  by  any  body. 

Lord  Brougham. — ^That  is  the  Court 
of  Delegates.  We  have  not  adopted  that 
practice  here. 

Dr..  Lushinglon. — No,  I  admit  that  of 
late  years  the  custom  has  not  been  to  do  so 
here,  but  it  was  formerly. 

Lord  Brougham. — Do  you  mean  to  say 
that  the  practice  here  resembled  that  in 
the  High  Court  of  Delegates  ? 

Dr.  Lushinglon. — It  was  frequently  the 
case.  The  argument  I  should  address 
to  your  Lordships  would  be,  that  we  are 
purchasers  at  a  public  sale  under  the  au- 
thority of  the  East  India  Company,  having 
nothing  in  the  world  to  do  but  to  take  the 
title  of  the  property  as  they  give  it  to  us. 
They  had  sovereign  power. 

Mr.  Baron  Parke. — You  took  their 
guarantee  for  having  a  right  to  sell  ? 

Dr.  Lushinglon. — We  had  no  other 
Qieans,  and  therefore  it  would  be  exceed- 
ingly detrimental  to  those  sales  going  on 
with  advantage  to  all  the  persons  concerned, 
if  the  purchaser  turned  out  to  be  subject 
to  every  cost  in  maintaining  his  title. 

Mr.  Miller. — In  a  case  of  this  nature, 
inste$td  of  there  being  anything  to  call 
upon  your  Lordships  to  depart  from  the 
rule  which  has  been  pursued,  I  believe, 
invariably,  I  submit  to  your  Lords,  that  in 
a  case  of  this  extreme  severity  your  Lord- 
ships will  not  visit  the  original  claimant 
who  had  the  judgment  in  his  favour  with 
the  costs. 

Mr,  Baron  Parke. — Nothing  can  be  got 
out  of  the  orijginal  claimant  now,  because 
he  is  a  pauper. 


Air.  Lushinglon. — Nothing.  What  I  mt 
is,  as  against  the  East  India  Compoij. 
to  have  that  5,000  rupees  which  has  be^ 
deposited  set  free  for  my  demand  lor 
costs. 

Mr.  Richards. — ^The  5,000  rupees  is  vitbia 
your  Lordship's  jurisdiction.  That  moac^ 
was  impounded  for  the  purpose  of  being  a|K 
plied  in  any  way  your  Lordships  might 
think  just. 

Mr.  Baron  Parke. — The  East  India 
Company  do  not  claim  any  part  of  it  ? 

Mr.  Lloyd. — They  do  not  claim  any 
part  of  it ;  it  was  deposited  for  the  costs  of 
the  appeal. 

Mr.  Richards. — ^The  purchaser  has  beca 
perfectly  innocent  of  any  blame. 

Dr.  Lushinglon. — All  we  ask  is  that  the 
5,000  rupees  should  go  as  far  as  it  will. 

Mr.  Baron  Parke. — The  East  India  Com- 
pany are  willing  to  remain  as  they  are  ? 

Mr.  Lloyd. — Yes. 

Dr.  Lnshinglon. — All  that  we  ask  is  tint 
these  5,000  rupees  may  go  as  far  as  they 
will  in  the  payment  of  our  costs. 

Mr.  Miller. — I  fear  that  I  cannot 
the  proposal  of  Dr.  Lushington  with 
to  these  5,000  rupees,  provided  that 
falls  short  of  the  sum  that  they  should  pay 
to  us  in  respect  of  the  costs  in  the  Provincial 
Court,  which  I  understand  yonr  LordilBps 
to  be  of  opinion  should  be  paid  to  as  oa  the 
common  principle  of  set-ofif. 

Mr.  Baron  Parke. — First  of  all  we  ma§i 
decide  that  these  costs  are  to  be  set  oi^ 
because,  if  it  is  the  common  practice  of  the 
Court,  we  must  not  break  in  upon  it*  We 
have  done  so  in  some  cases. 

Mr.  Miller. — With  great  submission  to 
your  Lordships,  in  almost  every  instance 
your  Lordships  have  done  so,  and  I  snbnui 
that  in  this  case  of  extreme  bard^ip  joor 
Lordships  will  not  visit  us  with  the  costs  of 
the  other  party  in  opposition  to  the  decree  oC 
the  first  Court. 

Mr.  Baron  Parke. — ^We  do  not  know 
enough  of  the  case  to  pronounce  any  opimoa 
about  that. 

Dr.  Lushinglon. — Your  Lordships  will  fed 
anxious  to  indemnify  the  purchaiser  as  ^ 
as  you  can. 

Lord  Brougham. — Can  you  fornix  as 
with  a  note  of  the  cases  in  which  we  have 
already  done  that  ? 

Mr.  Miller. — I  will  furnish  your  Lcwdships 
with  that. 

Lord  Brougham. — And  whether  the  oats 
in  the  Zillah  and  in  the  Sadder  have  beea 
paid  below.  « 
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Dr,  Lushingion, — With  deference  I  should 
7  this»  that  whateyier  might  be  the  nature 
the  precedent,  or  whatever  determination 
ou  might  come  to,  supposing  you  were  to 
J  that  you  would  reverse  the  decree  of 
like  Sudder  as  regards  the  Company,  you 
nrould  not  reverse  it  with  regard  to  us,  we 
wand  in  a  different  predicament.  At  any 
iMtte  we  should  have  it. 

Mr,  Baron  Parke  (to  Mr,  Clarke). — You 
ve  seen  a  great  number  of  these  cases. 
Is  it  the  constant  practice  to  give  the 
ijjosts  where  they  reverse  the  decree  in  the 
tillah  Court? 

Mr,  Clarke, — The  costs  always  follow 
ike  original  decree ;  but  if  the  judgment  in 
ippeal  reverses  the  original  decree,  the 
costs  generally  go  with  it. 

Zjord  Brougham, — If  the  Zillah  Court 
decides  for  you,  and  you  go  to  the  Sudder, 
you  pay  the  costs  of  the  appellant  in  the 
Sadder,  because  the  decree  is  reversed  ? 

Mr.  Clarke, — That  is  the  common  prac- 
tice in  India. 

Dr.  Lushington. — And  in  most  of  the 
ColonieSy  I  believe. 

Mr.  Miller, — If  your  Lordships  will  allow 
me  I  will  endeavour  to  furnish  you  with 
cases  upon  that  point. 

Dr,  Lushington. — In  the  appeals  from 
the  Admiralty  Courts  abroad,  it  was  the 
aniversal  practice.  Lord  Stowell  always 
gave  the  costs  when  he  reversed  the  decree ; 
I  remember  one  very  important  case  of  a 
Lieutenant,  who  had  made  a  seizure  in  the 
Island  of  Antigua,  where  the  seizure  was  held 
to  be  illegal,  and  his  claim  to  the  forfeiture 
was  annulled  with  costs.  Lord  Stowell  re- 
versed the  whole,  and  gave  the  costs  in  both 
Courts,  that  is  a  reported  case. 

Lord  Brougham. — Mr.  Miller,  when  shall 
you  be  able  to  give  a  note  of  these  cases } 

Mr,  Miller, — If  there  are  any  cases  with- 
in a  few  days. 

Lord  Brougham. — It  must  be  before 
Wednesday  morning. 

Mr,  Baron  Parke, — Then  it  will  stand 
in  that  way,  that  the  respondents  have  their 
costs  of  this  appeal  out  of  the  5,000  rupees, 
and  that  will,  be  subject  to  the  question, 
whether  they  are  to  refund  the  costs  they 
have  received  in  the  Sudder  Adawlut.  The 
East  India  Company  pay  their  costs,  and 
the  purchaser  is  to  have  the  costs  of  the 
appeal,  subject  to  the  question  whether  he 
is  to  refund  any  part  of  Ihe  costs. 


The  1st  February  1866. 

Present  : 

Lord  Chelmsford,  Sir  J.  T.  Coleridge,  Sir 
J.  W.  Colvile,  Sir  E.  V.  Williams,  and 
Sir  L.  Peel. 

Mortgagee — Law  of  Foredosiire  in  Bengal — 
Conditional  Sale — Benamee  Lease — Produc- 
tion of  Accounts — Mesne  Profits — Plaint 
(Error  in—not  to  bar  relief  really  sought) — 
Remand — Interlocutory.order— Appeal. 

On  Appeal  from  the  late  Sudder  Dewanny 
Adawlut  of  Calcutta. 

A.  J.  Forbes 

versus 

Ameeroonissa  Begum  and  others. 

Exposition  of  the  Law  of  Foreclosure  as  established 
by  the  Regulations  and  the  practice  of  the  Courts  in 
Bengal. 

Plaintiff  purchased  a  property  from  defendant's  late 
husband  under  a  deed  of  conditional  sale  and  an  ikrar. 
On  the  day  before  the  date  of  the  Bill  of  Sale,  defend- 
ant's husband  granted  a  beneficial  lease  of  the  mortgag- 
ed premises  benamee  to  the  plaintiff's  son,  but  realhr 
to  plaintiff  who,  under  color  of  it,  obtained  possession 
of  the  mortgaged  premises.  Plaintiff,  although  in  pos- 
session of  the  mortgaged^premises,  sues  for  possession 
and  mesne-protits. 

Held  (i)  that,  as  the  real  object  of  the  suit  was  to 
perfect  plaintiff's  title  as  absolute  owner  of  the  property, 
he  was  not  debarred  from  that  relief,  if  he  was  other- 
wise entitled  to  it,  because,  undef  an  erroneous  view  of 
the  effect  of  the  lease,  he  had  asked  for  it  by  his  plaint 
in  a  somewhat  different  form,  and  with  something  to 
which  he  was  not  entitled. 

(a.)  That,  while  the  lease  did  not  save  the  plaint^ 
from  the  liabilities,  at  the  same  time  that  it  gave  him 
the  advantages,  of  a  mortgagee  in  possession,  still  less 
could  it  be  taJcen  to  modify  the  terms  of  the  condi* 
tional  sale. 

(3.)  That  it  was  not  necessary,  either  that  the  mort- 
gagee's demand  should  be  for  a  specific  sum  ultimately 
ascertained  to  be  due,  or  that  the  accounts  of  a  mort- 
gagee in  possession  should  be  produced  in  the  prelimi- 
nary proceedings  in  which  they  could  not  be  investigated, 
but  that  the  obligation  to  produce  the  accounts  depends 
on  the  circumstances  of  the  case  and  the  nature  of  the 
issues  raised. 

(4.)  That  the  Sudder  Court's  order  remanding  the 
plaintiff's  suit  for  retrial  on  the  production  of  the  ac- 
counts, was  an  interlocutory  one,  and  that  plaintiff's 
omission  to  appeal  against  it  did  not  preclude  nim  from 
now  insisting  that  the  remand  for  the  production  of 
the  accounts  wa<t  erroneous,  or  that  the  cause  should 
have  been  decided  in  his  favour,  notwithstanding  the 
non-production  of  the  accounts. 

(5.)  That  the  production  of  the  accounts  was  not 
necessary  in  a  case  in  which  there  was  no  plea  nor 
proof  that  the  usufruct  had  liquidated  prinapal  and 
mterest,  and  no  deposit  had  been  made  to  cover  tho 
balance  admitted  to  be  due. 

(6.)  That  plaintiff  was  entitled  to  possession  of  the 
mortgaged  premises  as  ab^lute  owner  by  virtue  of  the 
conditional  sale  which  had  been  duly  made  absolute* 
but  not  to  roesne-proBts. 

On  the  13th  of  March  1850,  Shah  Ally 
Reza,  the  late  husband  of  the  present  re- 
spondent, executed  an  instrument  which* 
upon  the  face  of  it,  purported  to  be  an  abso- 
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lute  bill  of  sale  of  ihe  talook  and  lands 
therein  described  to  the  appellant,  in  consi- 
deration of  the  sum  of  39,500  rupees.  On 
the  same  day  the  appellant  executed  to  Shah 
Ally  Reza  an  ikrar  or  agreement,  importing 
that,  on  payment  of  the  sum  of  39,500  rupees, 
with  interest  at  *  2  per  centum  per  annum  on 
the  13th  March  1851,  the  sale  should  be 
void;  but  that  in  the  event  of  the  sellers 
not  paying  the  principal  and  interest  accord- 
ing to  his  engagement,  the  ikrar  was  to 
be  null  and  void,  and  the  purchaser  (the 
appellant)  was  to  become  the  absolute  pro- 
prietor of  the  property. 

The  effect  of  these  two  instruments  was 
simply  to  secure  the  repayment  of  the  sums 
lent  by  the  appellant  to  Shah  Ally  Reza, 
with  interest  on  the  day  named,  by  means 
of  that  kind  of  mortgage  which  is  known  in 
India  as  bye-bil-wufa,  or  conditional  sale. 

The  transaction  between  the  parties, 
however,  included  something  more.  On  the 
12th  of  March,  the  day  before  the  date  of 
the  bill  of  sale.  Shah  Ally  Reza  had  granted 
a  lease  of  the  mortgaged  premises  for  three 
years  ostensibly  to  m-  Alexander  Deme- 
trius Forbes,  the  son  of  the  appellant,  and 
had    taken    the    corresponding    kubooleut 

from  him. 

The  latter,  which  is  at  page  45  of  the  re- 
cord, shows  that  the  lessee  had  bound  him- 
self, after  paying  the  Government  revenue 
and  other  charges  on  the  lands,  to  pay  to 
the  lessor,  by  way  of  rent  for  the  Bengali 
year  1258,  the  sum  of  2,000  rupees;  for  the 
year  1259,  2,332  rupees  9  annas  6  pie;  and 
for  the  year  1260,  2,399  rupees  2  annas 
6  pie. 

And  it  appears  on  the  face  of  the  ikrar, 
that  Shah  Ally  Reza  had  given  an  order  to 
the  lessee  to  pay  by  instalments  out  of  this 
rent  to  the  appellant  the  sum  of  2,101 
rupees  in  part  satisfaction  of  4«740  rupees, 
which  would  become  due  on  the  13th  of 
March  1851,  for  one  year's  interest  on  the 
39,500  rupees. 

It  has  been  proved  as  a  fact,  and  is  not 
now  disputed,  that  the  grant  of  this  bene- 
ficial lease  was  what  is  called  in  India  a 
benamee  transaction;  that,  though  taken  in 
the  name  of  his  son,  it  was  really  a  lease  to 
the  appellant,  who,  under  color  of  it,  ob- 
tained possession  of  the  mortgaged  premises. 

In  April  1851,  the  lime  fixed  for  the  re- 
payment of  the  mortgage-money  having  ex- 
pired, the  appellant  commenced  the  pro- 
ceedings, which  must  be  taken  in  order  to 
foreclose  a  n\prtgage  of  this  kind,  and  make 
the  conditional  sale  absolute^ 


And  the  question  on  this  appcml  is  «!»> 
ther  these  proceedings  have  been  ^■^'^■^^-^m 
or  whether  his  suit  has  been  properly  dtt^ 
missed'  by  the  decree  of  the  Ztlioh  Jndgcv 
confirmed  by  that  oi  the  Sadder  De^ 
AdawluU 

So  many  points  touching  the  regnlviCF  d 
these  proceedings  have  been  raised  ai  tbe 
Bar  that  it  is  desirable,  before  goin^  lunbec, 
to  state  what,  in  their  Lordships'  appr< 
sion,  the  law  of  foreclosure,  as  establtsbed 
by  the  Regulations  and  the  practice  of  the 
Courts  in  Bengal,  is. 

Up  to  the  year  1806,  the  rights  of  tlK 
holder  of  a  bye-bil-wufa  were  enforceable 
according  to  the  strict  terms  of  the  contrKL 
It  was  necessary  for  the  mortgagee,  if  be 
wished  to  save  his  estate  from  forfeiture,  10 
tender  the  amount  due,  or  to  pay  it  imo 
Court,  pursuant  to  the  provisions  of  Kegii* 
lation  I.  of  1798,  within  the  stipulated  pefiod 
for  the  repayment  of  the  loan. 

Regidation  XVII.  of  1 806,  first  introduced 
a  modification  of  the  strict  rights  giveo  ksf 
the  contract  analogous  (o,  though  by  ao 
means  identical  with,  that  which  Courts  at 
Equity  have  long  imposed  on  mortgagees  m 
this  country.  The  7th  Section  of  that  JRe^ 
gulation  extended  the  period  within  which 
the  mortgagor  might  redeem  to  any  tixne 
within  one  year  from  and  after  the  appBci^ 
tion  of  the  mortgagee  to  the  ZiUah  Court 
under  the  following  Section. 

And  that  Section,  being  the  Bth,  provided 
that  a  mortgagee,  desiroas  of  foreclos^g 
the  mortgage,  and  rendering  the  sale  cooda- 
sive  on  the  expiration  of  the  sCipalated 
period,  or  at  any  time  subsequent  before  ibe 
sum  lent  was  repaid,  should,  after  demasd*- 
ing  payment  from  the  borrower  or  his  ic» 
presentatives,  apply  for  that  purpose  by  a 
written  petition  to  the  Ztllah  Judge,  who 
should  cause  the  mortgagor  to  be  furnished 
with  a  copy  of  the  application,  and  noliff 
to  him  that,  if  he  did  not  redeem  the  propeitj 
in  the  manner  provided  by  the  precediiy 
Section  within  one  year  from  the  date  of  iIk 
notification,  the  mortgage  would  be  finally 
foreclosed,  and  the  conditional  sale  made  ab- 
solute. 

Hence,  when  these  proceedings  have 
had,  it  becomes  incumbent  on  the 
to   take  within  the  year  the  steps  cowaiA 
redemption  which  are  prescribed  by  the  Tti 
Section. 

Within  that  period  he  must  either  par  flt 
tender  (and  the  proof  of  such  payment  m 
tender  will  lie  on  him)  the  sum  lent,  or  tit 
balance  due  if  any«piirt  of  the  principai  ta 
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been  discharged,  and  also  in  the  case  in 
which  the  mortgagee  has  not  been  put  into 
possession  of  the  mortgaged  property,  any 
Interest  that  may  be  due;  or  (and 'this  is 
the  alternative  cbmmonly  adopted)  he  must 
make  a  deposit  pursuant  to  Section  2  of 
Regulation  I.  of  1798. 

TThat  enactment,  of  which  the  object  was 
to  relieve  mortgagors  seeking  to  redeem, 
from  the  difficulties  of  proving  a  tender,  by 
toabling  them  to  pay  the  proper  amount 
Into  Court,  thus  prescribes  what  the  deposit 
Is  to  be  :  *'  When  the  lender  has  not  obtain- 
ed possession  of  the  lands,  the  deposit  is  to 
be  the  principal  sum  lent  with  the  stipulated 
interest  ihereon  ;  but  if  the  lender  has  held 
possession  of  the  land,  the  principal  sum 
borrowed  need  only  be  deposited,  leaving 
the  interest  to  be  settled  on  an  adjustment 
el  the  lender's  receipts  and  disbursements 
during  the  period  he  has  been  in  possession. 
In  either  of  these  cases  the  deposit  preserves 
to  the  borrower  his  full  right  of  redemption, 
and  entitles  him  to  immediate  possession  of 
the  lender,  if  that  is  in  the  possession  of 
the  lender,  subject  to  the  adjustment  of  the 
accounts/'  A  third  case  is  then  provided 
for  as  follows :  "  If  the  borrower  in  any 
case  shall  deposit  a  less  sum  than  above 
reqaired,  alleging  that  the  sum  deposited  is 
the  total  sum  due  to  the  lender  for  principal 
and  interest,  after  deducting  the  proceeds 
of  the  lands  in  his  possession,  or  otherwise, 
soch  deposit  shall  be  received,  and  notice 
given  to  the  lender  as  above  directed, 
and  if  the  amount  so  deposited  be  admitted 
by  the  lender,  or  be  established  on  investi- 
gation to  be  the  total  amount  due  to  him, 
the  right  of  redemption  shall  be  considered 
to  have  been  fully  preserved  to  the  borrower, 
who  will  not,  however,  in  such  cases  be  en- 
titled to  the  recovery  of  the  lands  until  it  be 
ad  milted  or  established  that  he  has  paid  the 
fttU  amount  due  from  him.  The  3rd  Section 
prescribes  the  manner  in  which  the  lender 
is  to  account  in  those  cases  in  which  an  ac- 
count shall  be  necessary. 

The  general  effect  of  these  Regulations 
is,  that  if  anything  be  due  on  the  mortgage 
and  the  mortgagor  makes  an  insufficient 
deposit,  and  dTfortiori  if  he  makes  no  deposit 
at  all,  the  right  of  redemption  is  gone  at  the 
aspiration  of  the  year  of  grace.  The  title 
of  the  mortgagee,  however,  is  not  even  then 
complete.  It  was  ruled  by  the  Circular 
Order  of  the  22nd  of  July,  1813,  No.  37, 
and  has  ever  since  been  settled  law,  that 
the  functions  of  the  Judge  under  Regulation 
XVIL  of  1806,  Section  %^  are  purely  minis- 


terial, and  that  a  mortgagee,  after  having 
done  all  that  this  Regulation  requires  to  be 
done  in  order  to  foreclose  the  mortgage  and 
make  the  conditional  sale  absolute,  must 
bring  a  regular  suit  to  recover  possession  if 
he  is  out  of  possession,  or  to  obtain  a  de- 
claration of  his  absolute  tide  if  he  is  in 
possession. 

In  that  suit  the  mortgagor  may  contest 
on  any  sufficient  grounds  the  validity  of 
the  conditional  sale,  or  the  regularity  of 
the  proceedings  taken  under  the  Regulation 
in  order  to  make  it  absolute.  He  may  also 
allege  and  prove,  if  he  can,  that  nothing 
is  due  or  that  the  deposit  (if  any)  which 
he  has  made  is  sufficient  to  cover  what 
is  due;  but  the  issue,  in  so  far  as  the 
right  of  redemption  is  concerned,  will  be 
whether  anything  at  the  end  of  the  year 
of  grace  remained  due  to  the  mortgagee,  and 
if  so,  whether  the  necessary  deposit  had 
been  then  made.  If  that  is  found  against  the 
mortgagor,  the  right  of  redemption  is  gone. 

It  has  been  stated  that  the  appellant 
commenced  his  proceedings  to  foreclose  un- 
der the  Regulation  *on  the  5th  of  April 
1 85 1.  On  the  31st  of  August  1852,  the 
Principal  Sudder  Ameen  of  the  Zillah,  in 
whose  Court  these  proceedings  had  been 
had,  made  an  order  which,  after  stating  all 
that  had  taken  plaCe,  including  the  claims 
of  certain  third  parties,  concluded  thus: 
*'  Forasmuch  as  the  term  of  one  year  has 
expired  from  the  date  of  the  issue  of  notice, 
and  the  mortgagor  has  not  deposited  the 
amount  of  the  mortgage,  and  that  the  plea 
of  the  before-mentioned  third  parties  is  not 
cognizable  in  this  miscellaneous  case,  there- 
fore, considering  that  Regulation  XVII.  of 
1806  has  been  complied  with,  it  is  ordered 
that  this  suit  be  decided,  and  that  the  papers 
of  the  case  be  forwarded  to  the  Judge's 
Court." 

Upon  this,  on  the  28th  of  January  1833, 
the  appellant  commenced  this  suit  in  order 
to  complete  his  title  under  the  foreclosure. 
Treating,  however,  the  lease  to  his  son  as 
a  subsisting  lease  to  that  person,  and  him- 
self as  out  of  possession,  he  asked  to  have 
possession  decreed  to  him,  together  with 
mesne-proiits  from  the  13th  of  March  185 1, 
calculated  upKDn  the  rent  reserved  by  the 
lease. 

The  answer  of  Shah  Ally  Reza,  after 
raising  a  question  touching  the  sufficiency 
of  the  stamp,  which  it  is  not  necessary  to 
consider  here,  alleged  by  way  of  defence 
that  the  appellant,  before  filjng  his  peti- 
I  tion  for  foreclosure  in  the  Zillah  Court,  bad 
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not  made  the  demand  required  by  law  ;  and 
after  stating  the  circumstances  under  which 
the  lease  was  granted,  insisted  that  by 
virtue  thereof  the  appellant  had  fraudulent- 
ly held  possession  of  the  mortgaged  proper- 
ty in  his  son's  name.  And  in  order  to  show 
what  was  the  value  of  this  possession,  the 
answer  contains  a  passage  which  after  stat- 
ing the  gross  revenue  of  the  various  por- 
tions of  the  mortgaged  property,  amounting 
in  all  to  9,601  rupees  7  annas  2  pie,  and  the 
charges  thereon  amounting  in  all  to  3,931 
rupees  9  annas  4  pie,  proceeds  thus:  "There 
remains  5,666  rupees  13  annas  10  pie  as 
annual  profit.  Out  of  this  amount,  deduct- 
ing 4,740  rupees  as  interest  due  on  the 
principal,  the  remaining  sum  of  ()2b  rupees 
13  annas  10  pie  must  have  been  annually 
received  by  the  plaintiff  on  account  of  the 
said  amount  of  principal."  The  answer 
also  insisted  that  the  appellant,  was  bound 
to  render  an  account  in  conformity  with 
Sections  10  and  11  of  Regulation  XV.  of 
1793,  and  that  the  bye-bil-wufa  had  been 
vitiated  by  the  faft  of^his  having  realized 
the  whole  of  the  inter^t  as  well  as  a  por- 
tion of  the  principal  from  the  profits  of  the 
mortgaged  property  ;  and  that  the  appellant 
was  bound  to  render  an  account  in  order 
that  the  Court  might  be  satisfied  how  much 
was  due,  and  from  whom. 

The  material  issues  settled  by  the  Judge 
were  : — 

ist.  Whether  the  plaintiff  had  performed 
the  considerations  prescribed  by  Section  8 
of  Regulation  XVII.  of  1806,  and  was  en- 
titled to  possession. 

2ndly,  Whether  plaintiff  was  or  was  not 
in  possession. 

jrdly.  Whether  the  claim  for  mesne- 
profits  was  correct. 

4ihly.  Whether  the  receipt  by  plaintiff 
of  interest  on  the  purchase  money  invalida- 
ted the  bye-bil-wufas. 

The  cause  was  tried  by  Mr.  Loch,  the 
Civil  Judge  of  Purneah,  on  the  i8lh  Decem- 
ber 1054. 

The  principal  point  contested  on  the  first 
issue  was  whether  there  had  been  a  suffi- 
cient demand,  and  this  issue  was  found  in 
the  plaintiff's  favor.  On  the  third  and  the 
last  issues  the  Judge  found  that  the  lease 
was,  in  fad,  taken  by  the  plaintiff,  who 
must  be  taken  to  have  been,  under  colour 
of  it,  in  possession  of  the  mortgaged  pro- 
perty ;  but  that  inasmuch  as  it  was  not 
attempted  to  show  that  the  collections  rea- 
lized by  the  j)laintiff  covered  the  principal 
and  interest  of  the  debt,  and  it  was,  in 


fact,  admitted  that  when  the  notice  tuiff 
Section  8  of  Regulation  XVII.  of  iSol 
was  filed,  a  balance  was  due,  and  that  tbc« 
was  nothing  to  show  that  the  defeD<ktt 
had  paid  any  part  of  it,  the  bye-biUvub 
was  not  invalidated,  and  that  the  plain:^ 
was  then  absolutely  entitled  to  the  pn>- 
perty.  On  the  fourth  issue  he  found, 
erroneously  and  inconsistently  with  hs 
finding  on  the  question  of  possession,  dar 
the  claim  for  mesne-profits  was  conedL 
The  decree  was  for  possession  with  i^ 
mesne-profits  claimed. 

The  defendant.  Shah  Ally  Reza,  appeil- 
ed  to  the  Sudder  Dewanny  Adawlut.  Tint 
Court  by  its  order,  dated  the  22nd  of 
January  1857,  held  that  the  Judge  had  been 
wrong  in  decreeing  wassil^t^  or  mesne-pnK 
fits;  and  further,  that  as  the  appellant  had 
been  found  to  have  been  in  possession,  \m 
was  bound,  before  he  was  entitled  to  have 
his  conditional  sale  made  absolute,  to  m- 
der  accounts,  and  to  show  that  the  loan  had 
not  been  liquidated  with  interest  from  the 
usufruct  of  the  property,  and  it  remandei 
the  cas^,  in  order  that  the  Judge  migbt 
call  upon  the  plaintiff  for  his  accounts,  and 
then,  with  reference  to  the  above  remarks, 
decide  the  case  according  to  the  resoki 
shown  by  them. 

The  case  went  back,  the  plaintiff  produced 
accounts,  in  which,  he  charged  himself,  oat 
with  the  gross  collections,  but  with  the 
rents  reserved  by  the  lease.  The  thea 
Acting  Judge  (Mr.  Brodhurst)  held  thai 
these  accounts  were  insufficient,  and  tbM 
the.  proper  accounts  not  having  been  pro- 
duced he  was  precluded  from  deciding  as 
to  the  balance  due  to  the  plaintiff,  and 
accordingly  by  his  decree,  dated  the  agtfa 
of  March  1859,  dismissed  the  suit. 

Against  this  decree  the  appellant  appealed 
to  the  Sudder  Dewanny  Adawlut,  but  that 
Court  by  its  order  of  the  21st  of  April  1862, 
dismissed  the  appeal  with  costs  ;  refosb^ 
to  remand  the  cause  again,  in  order  to  gi^ 
the  appellant  an  opportunity  of  producing 
the  proper  accounts. 

He  afterwards  applied  for  a  review  d 
judgment  on  affidavits  directed  to  show  ibit 
he  had  tendered  the  proper  accounts  in  the 
Court  below,  but  this  appHcation  was  abo 
rejected  with  costs,  on  the  21st  of  Jaoaaiy 
1863. 

The  present  appeal  is  from  the  decrees 
dismissing  the  suit. 

The  learned  Counsel  for  the 
ent  in  the  course  of  their  able 
maintained  die  pro(>rie^  of  this  disaiiaii 
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llpon  various  grounds,  of  which  some  do 
and  some  do  not  directly  arise  upon  the 
decrees  now  under  appeal.  And  it  ^eems 
convenient  to  consider  the  latter  in  the  first 
Instance. 

Mr.  Rolt  insisted  that,  inasmuch  as  it 
had  been  conclusively  found  that  the  ap- 
pellant was  in  possession  of  the  mortgaged 
premises,  and  the  plaint  was,  nevertheless, 
for  possession  and  mesne-profits,  the  form 
of  the  suit  was  of  itself  a  sufficient  ground 
for  its  dismissal.  Such,  however,  was  not 
the  view  taken  in  the  Courts  below.  If  it 
be  granted  that  this  point  is  raised,  and  it 
is  not  very  clearly  raised  by  the  answer, 
U  does  not  appear  to  have  been  among  the 
grounds  of  the  respondent's  appeal  from 
Mr.  Loch's  decree;  which,  though  not  set 
out  in  exienso  in  the  record,  are  noticed  by 
the  Sadder  Court  in  its  judgment  of  the 
22nd  of  January  1857.  The  objection, 
if  made,  was  certainly  not  treated  as  a  valid 
one  by  the  Sudder  Court,  which  did  not 
dismiss  the  suit,  but  remanded  it  for  re-trial 
on  the  production  of  the  account.  That 
remand  implied  that  the  appellant  might 
succeed.  The  real  object  of  the  suit  is  to 
perfect  his  title  as  absolute  owner  of  the 
property;  and  iheir  Lordships  do  not  see 
why  he  should  not  have  that  relief,  if  he 
be  otherwise  entitled  to  it,  because,  under 
an  erroneous  view  of  the  lease,  he  has  asked 
for  it  by  his  plaint  in  a  somewhat  different 
form,  and  with  something  to  which  he.  is 
not  entitled. 

It  was  also  urged  that  the  bye-bil-wufa, 
the  ikrar,  the  lease,  and  the  kubooleut,  must 
be  taken  together  as  one  transaction ;  that 
the  effect  of  the  two  latter  so  qualified  that 
of  the  two  former  that  the  mortgage  must 
be  taken  to  have  been  in  its  inception  one 
for  the  term  of  three  years,  and  that,  until 
the  expiration  of  the  term,  the  appellant 
was  not  at  liberty  to  take*  any  step  towards 
foreclosure.  Their  Lordships  have  to  ob- 
serve that  this  was  not  one  of  the  issues 
in  the  cause,  and  that  the  point  is  not  even 
raised  on  the  pleadings,  nor  do  they  think 
that  this  defence  could  have  been  successfully 
raised.  The  respondent  cannot  both  repu- 
diate the  obligations  of  the  lease,  and 
claim  the  benefit  of  it.  That  transaction 
.  has  been  held,  and  properly  held,  not  to 
affect  that  for  which  it  was  probably  de- 
signed, viz.,  to  save  the  appellant  from  the  lia- 
bilities, whilst  it  gave  him  the  advantages  of  a 
mortgagee  in  possession.  Still  less  can  it 
be  taken  to  do  what  it«wafl  never  meant  to 
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do,  m.,  modify  the  terms  of  the  conditional 
sale. 

It  was  further  urged  that  the  proceedings 
in  the  Sudder  Ameen's  Court  under  Section 
8  of  Regulation  XVII.  of  i8o6  were  irregu- 
lar, both  by  reason  of  the  insufficiency  of 
the  demand,  and  the  non-production  of  the 
accounts  in  the  course  of  those  proceedings. 
One  of  the  issues  in  the  cause,  when  it  was 
before  Mr.  Loch,  was  whether  the  plaintiff 
had  performed  the  conditions  prescribed  by 
the  Regulations,  and  that  issue  was  found 
in  his  favor.  As  far  as  appears  from  the 
printed  record,  the  respondent  did  not  ap- 
peal from  that  finding.  He  had  undoubted- 
ly raised  in  the  Zillah  Court  the  question 
whether  there  had  been  a  sufficient  demand, 
and  the  fact  had  been  found  against  bim. 
He  had  not  taken  the  point  that  the  accounts 
ought  to  have  been  produced  in  the  prelimi- 
nary proceedings.  Their  Lordships  are  dis- 
posed to  think  that,  upon  the  true  construc- 
tion of  the  Regulations,  and  of  the  Circular 
Order,  it  is  not  necessary  either  that  the 
demand  should  be  for  the  specific  sum  ttlti- 
mately  ascertained  l!b  be  due,  or  that  the 
accounts  of  a  mortgagee  in  possession  should 
be  produced  in  these  preliminary  proceed- 
ings, in  which  they  cannot  be  investigated. 

The  questions  which  really  arise  upon  the 
decrees  under  appeal,  and  on  which  the  de- 
termination of  this  appeal  depends,  are 
these  : — 

I  St,  Whether  the  Sudder  Court  was  right 
in  requiring  the  appellant  to  produce  his 
accounts,  and  in  remanding  the  cause  for 
re-trial  on  the  production  of  those  accounts 
by  its  order  of  the  22nd  of  January  1857. 

2ndly:  Whether,  if  it  were  wrong  in  so 
remanding  the  cause,  the  appellant  is  not 
now  bound  by  that  decree,  against  which  he 
did  not  appeal. 

jrdly.  Whether  the  Zillah  Judge  and 
the  Sudder  Court  were  right  in  dismissing 
the  suit,  because  the  appellant  had  not 
produced  the  proper  accounts,  or  whether 
they  ought  to  have  given  him  further  time 
ior  so  doing. 

Their  Lordships,  considering  the  first 
question  independently  of  the  authority  of 
decided  cases,  are  of  opinion  that,  upon  the 
true  construction  of  these  Regulations,  there 
was  no  necessity  for  calling  for  the  produc- 
tion of  the  accounts,  and,  consequently, 
that  the  order  for  the  remand  was  wrong. 
The  issue  upon  which  the  determination  of 
the  cause  depended,  and  upon  which  even 
by  the  order  of  remand  it  wa^  made  to  de- 
pend, was  whether  the  loan  had  been  liqai- 
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dated,  with  interest,  from  the  usufruct  of 
the  proeprty.  Now,  not  only  was  there  no 
allegation  on  the  pleadings,  or  issue  raised 
in  the  cause,  to  the  effect  that  the  loan  had 
been  thus  liquidated,  but  there  was  an 
express  admission  on  the  face  of  the  defend- 
ant's answer  that,  even  on  his  mode  of  stating 
the  account,  the  principal  sum  of  39,500 
rupees  had,  when  the  foreclosure- proceed- 
ings were  commenced,  and  when  he  ought 
to  have  made  the  requisite  deposit,  been 
reduced  by  no  more  than  927  rupees.  It 
was  therefore  clear,  upon  the  face  of  the 
proceedings,  that  the  question  to  be  tried 
could  be  answered  only  in  one  way,  and 
that  in  favor  of  the  appellant.  And  the 
order  of  remand  can  be  supported  only  on 
the  principle  that,  in  all  cases,  it  is  impera- 
tive upon  a  mortgagee  who  has  been  in  pos- 
session to  produce  his  accounts.  For  this 
position  their  Lordships  can  find  no  grounds 
in  the  Regulations.  The  words  of  the  3rd 
Section  of  Regulation  I.  of  1798,  from  which 
(if  at  all)  an  inflexible  obligation  to  produce 
the  accounts  must  be  JInf erred,  are,  "  In  all 
instances  wherein  the  lender  on  a  bye-bil- 
wufa  may  have  been  put  in  possession  of  the 
lahd,  and  an  adjustment  of  accounts  may 
consequently  become  necessary  between  him 
and  the  borrower,  the  lender  is  to  account," 
&c.  Two  conditions  are  expressed,  the  pos- 
session of  the  mortgagee,  and  the  necessity 
of  an  account.  And  a  comparison  of  this 
with  the  preceding  Section,  and  with  Re- 
gulation XVII.  of  1806,  shows  that  that 
necessity  arises,  and  need  only  arise,  iirsty 
when  the  mortgagor  has  deposited  the  prin- 
cipal, leaving  the  question  of  interest  to  be 
settled  on  an  adjustment  of  the  account; 
smdly^  when  he  has  deposited  all  that  he 
admits  or  alleges  to  be  due ;  jr^/y,  when  he 
pleads,  and  undertakes  .to  prove,  that  the 
.  whole  of  the  principal  and  interest  has  been 
liquidated  by  the  usufruct  of  the  property. 

It  remains  to  be  seen  whether  the  pro- 
position that  the  mortgagee,  who  has  been 
in  possession,  must  in  all  cases  produce  his 
accounts,  has  been  conclusively  established 
by  the  authority  of  decided  cases. 

The  cases  cited  by  the  Sudder  Court  in 
its  judgment,  and  now  relied  on  by  the 
respondent,  are  reported  in  the  decisions 
of  the  Sudder  Dewanny  Adawlut  of  Bengal 
for  1852,  pp.  678  and  1063.  The  transac- 
tions out  of  which  these  cases  arose  were 
not  mortgages  by  way  of  conditional  sale, 
but  mortgages  of  a  different  character,  and 
governed  bydifiFerent  rules.  Neither  author- 
ity,   therefore,   seems    to    touch    the  point 


now  under  consideration.  On  the  dkf 
hand,  in  a  more  recent  case,  which  is  repo& 
ed  amongst  the  decisions  of  the  same  Coid 
for  1859,  at  p.  492,  the  Court  held  tkt 
there  being  no  averment  in  the  answers  tkl 
the  plaintiff  had  paid  himself  by  the  usofrad 
of  the  property,  the  objection  that  tk 
mortgagee  had  not  produced  his  acooomi 
could  ^not  be  entertained  on  the  appeal* 

The  question,  therefore,  cannot  be  ssfil 
to  have  been  concluded  against  the  appci* 
lant  by  authority ;  and  their  Lordships  faaic 
already  intimated  their  opinion  that  upoe 
principle  the  obligation  to  produce  the  ac- 
counts should  depend  on  the  circumstance 
of  the  case  and  the  nature  of  the  issiiei 
raised. 

Upon  the  question  whether  the  appeliaat 
is  so  bound  by  the  order  of  the  22nd  cf 
January  1857,  against  which  he  did  not 
appeal,  that  he  cannot  impeach  the  correa- 
ness  of  the  remand,  their  Lordships  have  10 
observe  that  the  order  was  an  interiocutoiy 
one ;  that  it  did  not  purport  to  dispose  ii 
the  cause ;  and,  consequently,  that  upon  the 
principle  laid  down  by  this  Committee  in 
the  case  of  Maharajah  Moheshur  Sing  v. 
the  Bengal  Government  (7  Moore's  Indian 
Appeals,  p.  283),  upon  which  their  Lord- 
ships have  very  recently  acted  in  a  ca$e 
from  Oude,  the  appellant  is  not  now  pre- 
cluded from  insisting  that  the  remand  for 
the  production  of  the  accounts  was  ern> 
neous;  or  that  the  cause  should  ha\-e  bees 
decided  in  his  favour,  notwithstanding  tk 
non-production  of  the  accounts.  In  Xrdk, 
the  learned  Judges  of  the  Sudder  Comt, 
by  their  judgment  of  the  21st  of  April  1862 
(App.,  p.  82,  line  30),  treated  the  htser 
point  as  still  open  to  the  appellant,  althoogh, 
upon  grounds  which  appear  to  their  Lord- 
ships to  be  unsatisfactory,  they  detenniaed 
it  against  him. 

The   view  which    their    Lordships  have 
taken  of  the  questions  already  considered 
renders  it  unnecessary  to  determine  vheiiier 
the  appellant  ought  to  have  been   alloved 
further  time,  or  a  second  opportanitj  far 
the  production  of  the  accounts  required  froa 
him.    Their  Lordships  will  only  say  opon 
this  point  that  the  affidavits  filed   by  hia 
on  the  application  for  a  review  are,   wfaes 
contrasted   with  his  grounds  of  appeal  tf 
page  'J^  of  the  record,^ extremely  unsatisfac- 
tory,  and   that  he  appears  to    have    dooe 
little  to  entitle  him   to  the    indulgence  of 
the  Court. 

They  are  therefore  not  prepared   to  saf 
that,  if  the  productibn  of  the  accoonls 
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had  been  necessary,  those  delivered  were 
ifficient;  or  that  in  that  case  there  would 
|ave  been  any  such  improper  exercise  of 
le  discretion  of  the  Court  below  as  their 
^rdships  would  have  interfered  with.  But 
ly  think  that  the  error  of  the  Court  below 
is  in  the  dismissal  of  the  suit,  on  the 
isumption  that  the  production  of  any  ac- 
mnts  was  necessary  in  a  case  in  which 
xxt  was  neither  plea  nor  proof  that 
usufruct  had  liquidated  principal  and 
fterest  and  no  deposit  had  been  made  to 
rer  the  balance  admitted  to  be  due. 

Their  Lordships  on  the  whole  case  are 

opinion  that  this  appeal  should  be  allow- 
[,  and  they  will  humbly  recommend  Her 
[ajesty    to    reverse   the   decrees    appealed 

linst,    and    also    the    order    of    remand 

the  22nd  of  January  1857,  and  10  vary 

[e  decree  of  the   i8th  of  December  1857, 

declaring  that  the  appellant  was  entitled 

the  possession  of  the  mortgaged  premises 

absolute  owner  by  virtue  of  the  condi- 
mal  sale  which  had  been  duly  made  abso- 
|te,  but  was  not  entitled  to  a  decree  for 
\y  mesne-profits.     Their  Lordships  think 

Lt  the  appellant  is  entitled  to  the  costs  of 
appeal,  and  also  to  all  costs  of  the  suit 
tlow,  up  to  and  including  the  costs  of  the 

ler  of  the  32nd  of  January  1857. 

jConsidering  that  he  might  have  appealed 
[ainst  that  order,  and  that  his  conduct  in 
subsequent  proceedings  in  the  Court 
{low  has  not  been  satisfactory,  their  Lord- 
jips  are   not  disposed  to  recommend  that 

should  have  the  costs  of  those  proceed- 
against  the  opposite  party.     He  will, 

course,  be  entitled  to  a  refund  of  the 
ns  (if  any)  which  have  been  paid  by  him 
Ider  any  of  the  decrees  reversed. 


The  i6th  May  1837. 

Present : 

Lord  Wynford,  Lord  Brougham,  Mr.  Justice 
Bosanquet,  Mr.  Justice  Erskine,  Sir  £. 
Hyde  £ast,  and  Sir  A.  Johnston. 

Bvidence  (Alterations  in  instminent) — Practice 
of  Privy  Council  (in  cases  of  appeal  from  con- 
current judsnnents) — Statement  of  a  fact  by  a 
Court  conclusive. 

On  Appeal  from  the  Sudder  Dewanny  Adaw- 

lut  of  Bombay. 

Petamber  Manikjee 

versus 

Moteechuncf  Manikjee 

If  an  instrument  on  which  a  case  depends  should 
appear  to  have  been  alterei^  it  cannot  be  received  in 


evidence  or  be  acted  upon  till  it  is  most  satisfactorily 
proved  by  all  the  subscribing^  witnesses  at  the  least  and 
other  evidence  that  the  alteration  was  made  antecedently 
to  the  signature. 

The  Privy  Council,  in  cases  depending^  upon  facts 
which  have  received  the  concurring  judgfments  of  two 
Courts  in  India,  will  not  set  aside  the  last  judgment 
unless  it  can  see  very  clearly  that  that  judgment  is 
wrong. 

When  a  Court  of  Justice  states  a  fact,  that  fact  is 
conclusive  in  the  case. 

Lord  Wynford, — ^This  is,  in  fact,  an 
appeal  against  two  judgments:  the  judg« 
raent  of  the  Zillah  Court  confirmed  by  the 
Sudder  Adawlut,  the  latter  Court  making 
no  observations,  but  merely  confirming  the 
judgment  given  by  the  Court  below. 

The  question  depends  entirely  upon  facts, 
and  in  a  case  coming  before  this  Court,  de- 
pending upon  facts  which  have  received  the 
judgments  of  two  Courts  in  India,  this  Board 
ought  not  to  set  aside  the  last  judgment, 
unless  it  can  see  very  clearly  that  that  judg* 
ment  is  wrong.  It  must  be  most  completely 
satisfied  it  was  wrong  and  inconsistent  with 
the  justice  of  the  caje,  and  against  the  facts. 
So  far  from  that  behig  the  case  in  the  pre- 
sent case,  I  believe  their  Lordships  in  ge- 
neral are  of  opinion  that,  if  those  facts  had 
been  presented  to  us  in  the  first  instance, 
we  should  have  pronounced  the  same  judg- 
ment pronounced  by  the  two  Courts  in 
India.  This  case  depends  upon  an  instru- 
ment I '  will  read  :  "  I,  Motee  Chund  Ma- 
*'  nikjee,  pass  this  writing  to  you,  Petamber 
"  Manikjee.  In  the  money-transaction  for 
''the  district  of  Petlad  with  the  Patcls 
''Jeybhaee,  Samulbhaee,  and  Wastabhaee 
*'£shwandas,  the  persons  mentioned  below 
''have  shares  as  follows.  Bhut  Tricumjee 
''Wussunjee  has  five  and  a  half  annas,  of 
"which  Jumnadas  Sunkurlal  and  Bechur 
''Joeta  have  shares.  Rutunjee  Kahandas, 
"  who  has  a  shop  at  Ahmedabad,  two  annas 
''  in  the  rupee.  You  have  ^^t  and  a  half  annas 
*'  in  the  rupee,  of  which  I  have  a  fourth 
''share  with  Jumnadas  Sankurlal  and 
"  Bechur  Joeta.  The  remaining  three  annas 
"in  the  rupee  belong  to  Nursaibhaee  Pe- 
"tamberdas's  house,  in  which  Rutunjee 
"  Kahandas  has  half  (one  and  a  half),  and 
"  you  have  half,  of  the  remaining  three  annas 
"  and  a  half,  and  I,  the  other,  being  three- 
"  quarters  of  an  anna  each.  In  this  house  I 
"  have  a  fourth  share.  As  is  above  stated, 
"sixteen  annas  or  one  rupee  among  four 
"  persons."  On  the  back  of  this  agreement 
a  paper  was  posted,  containing  an  endorse- 
ment in  the  handwriting  of  the  respondent : 
"  Was    divided    whatever    sum    have    been 
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"received,  each  partner  taken  his  share, 
"  Besides  this,  three  thousand  five  hundred 
"  rupees  (3,500)  is  due  to  you  by  the  house 
"  at  Dahoor,  which  you  can  take  when  the 
"  money  comes  from  Poona,  but  this  money 
**  is  entered  in  another  book.  Until  the 
"  money  arrives  from  Poona,  I  shall  give 
"you  interest  at  the  same  rate  as  I  usually 
« do."— (Signed)  Paruk  Moteechund  Ma- 
oikjee. 

It  appears  to  be  subscribed  by  the  re- 
spondent in  this  case,  and  it  appears  to  be 
witnessed  by  the  Pundit  Hurry  Narain, 
and  it  is  enough  for  us  to  say  he  has  given 
evidence  to  prove  the  signature  was  formerly 
.affixed  to  it. 

It  is  further  witnessed  by  other  parties, 
but  Hurry  Narain  is  the  only  one  who  says 
he  saw  the  defendant  execute  that  deed; 
none  of  the  other  witnesses  say  that.  It  is 
enough  to  refer  to  the  judgment  of  the  Court 
below,  without  going  through  the  circum- 
stances of  the  case,  for  when  a  Court  of 
Justice  states  a  fact,  t^at  fact  is  conclusive 
in  the  case ;  if  a  Judge  at  nisi  prius  states 
a  fact,  the  Court  above  will  not  suffer  that 
fact  to  be  enquired  into.,  but  takes  it  upon  his 
statement. 

Let  us  see  what  the  Zilla  Court  says 
upon  the  subject :  "  On  examining  this  pa- 

^per  it  appears  that  part  of  the  original 
"paper  has  been  cut  off,  and  four  lines  just 
"above  the  signature  written  on  the  back 
"  of  it ;  these  four  lines  and  the  signature 
"  are  written  in  a  different  handwriting  from 
the  fir^  part  of  the  document.  The 
Court,  in  order  to  have  this  point  well 
"ascertained,  thinks  it  necessary  to  shew 
"  it  to  some  bankers,  and  a  question  is  put  to 
"the  following  bankers."  But  I  beg  to 
observe  that  the  Court  found  that  instru- 
ment had  been  mutilated  in  the  manner 
stated  upon  their  own  view  of  it  without  the 
assistance  of  the  bankers :  and  that,  in  my 
opinion,  gets  rid  of  the  objection  made  to 
these  persons  being  called  in,  for  we  get  the 
fact  here  stated  that  the  instrument  had  been 
mutilated  in  the  manner  mentioned,  by  cut- 
ing  off  a  part  of  the  paper,  and  writing 
upon  it,  the  paper  containing  the  four  lines 
as  it  is  stated  at  the  back;  but  as  it  is 
printed  at  the  bottom  of  this  paper,  it  is 
most  material  that  we  should  take  notice 
that  only  one  subscribing  witness  saw  this 

signed,  the  other  three  witnesses  did  not. 
I  put  the  Pundit  Hurry  Narain  out  of  the 
question.    If  you  attend  to  his  statement,  it 


« 
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is  clear  he  did  not  see  it.  But  I  do  not  giic 
much  effect  to  that,  as  it  is  not  on  oath ;  bit 
of  the  four  witnesses  only  one  of  them  su 
this  paper  signed,  and  putting  that  witooil 
out  of  the  question,  why  may  not  some  vey 
important  lines  have  been  cut  off  from  thi 
original  document.^  cutting  the  papcf  o£| 
entirely,  so  that  the  signature  'which 
the  bottom  of  the  first  paper  might  be  ad{ 
by  introducing  another  paper  with 
four  lines  upon  it,  and  the  genuine  signa 
applicable  to  a  different  transaction 
appended  to  this  paper,  which  is  in  thi 
state,  and  but  for  the  evidence  of 
one  witness  there  is  no  testimony  in 
cause  which  goes  the  length  of  disproi 
that  circumstance.  Now,  is  there  any  C( 
in  the  world  that  would  receive  such 
instrument  cut  in  the  manner  that  this 
without  more  satisfactory  evidence  than 
been  produced  ?  If  a  plaintiff  produces 
bond  in  this  country,  or  any  other  \\ 
ment  which  appears  to  have  been  alter( 
the  Court  will  not  receive  it  or  act  q{ 
it  till  it  is  most  satisfactorily  proved  by 
the  subscribing  witnesses  at  the  least, 
other  evidence,  that  that  alteration 
made  antecedently  to  the  signature ; 
is  no  such  evidence  here,  and  this  is 
whole  of  the  case  of  the  plaintiff  below. 

There  is  a  circumstance  I  onght  to 
notice  of:   an  Ameen  of  Police    says 
defendant  admitted  he  was  a  partner  in 
house,    but    I   cannot    admit    that    that 
sufficient  to  buoy  up  an  instrument  that 
beaten  down  by  all  the  facts  that  appear. 

Under   these    circumstances,    the 
so  far  from  thinking  they  have  that 
factory  evidence  that  will  enable  tbea 
reverse  two  judgments  in  India,  where 
Judges  had  an  opportunity,  not  only  of 
ing  the  witnesses,  which  is  a   great  ad^ 
tage  they  have  over    us    in    that    res] 
and    where    they    had    an    opportunity 
seeing  this  instrument,  for  though   an 
glish  Judge  might  not  have  understood 
writing,  the  manner  in  which  these 
tions  were  made  might  have  given  us 
reasons  for  forming  a  conclusion  with 
spect  to  this  matter,  but  under  these  cii 
stances  the  Court  is  of  opinion  that  the 
peal  must  be  dismissed,  and  as  this  case 
the  view  we  have  taken  of  it  is  founded 
forgery  at  least,   and   most   likely    for^ 
supported  by  perjury,  we  think  it  oo^ltf 
be  dismissed  with  costs. 

Appeal  dismissed. with  costs. 
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The  lOth  February  1866. 

Present : 

Lord  Chelmsford,   Sir    J.   W.   Colvile,   Sir 
E.  V.  Williams,  and  Sir  L.  Peel. 

Mttlttfariottsttess— Misjoinder  of  causes  of  ac- 
tion—Suit for  possession  and  rent,  and  con- 
firmation of  title—Birt — Evidence. 

On    Appeal    from    the     Sudder    Dewanny 
Adawlut  of  Calcutta, 

Maharajah  Rajendur  Kishwar  Sing 

versus 
Sheopurshon  Missur. 

A  suit  by  a  zemindar  for  possession  of  lands  and  for 
arrears  of  rent  of  those  lands  under  a  kubooleut  given 
by  the  defendant,  and  to  set  aside  a  summary  award  of 
a  Deputy  Collector,  and  to  have  it  declared  tnat  a  bha- 
kee  hirt  tenure  set  Up  by  the  defendant  is  a  fabrication 
and  void,  is  not  multifarious  or  bad  on  the  ground  of 
niisjoiader  of  causes  of  action.  In  such  a  case  all  the 
distinct  portions  of  the  plaintiff's  claim  flow  from, 
support,  and  have  a  relation  to  and  connexion  with  his 
proprietary  title,  which  he  seeks  to  confirm,  and  which, 
^md  fac\€y  entitles  him  to  the  collections. 

The  consideration  of  a  case  upon  evidence  can  seldom 
be  satisfactory,  unless  all  the  presumptions  for  and 
against  a  claim  arising  on  all  the  evidence  offered,  or  on 
proofs  withheld,  on  the  course  of  pleadings,  and  tardy 
production  of  important  portions  of  a  claim  or  defence, 
oc  viewed  in  connexion  with  the  oral  or  documentary 
proof  which  ptr  se  might  suffice  to  establish  it. 

This  is  an  appeal  from  a  decision  of  the 
late  Sudder  Dewanny  Adawlut  of  Bengal, 
which  reversed  a  decision  of  the  Zillah  Court 
in  favor   of  the   appellant,  the   plaintiff   in 
the  suit.     The  decision  of  the  Sudder  Court 
proceeded  solely  on  the  ground  of  misjoinder 
of  causes  of  action   in  the  plaintiff's  suit. 
That  objection  had  been  raised  in  and  over- 
ruled by  the  Court  below.     It  is  necessary 
for  the  due  consideration  of  this  objection  to 
ascertain  carefully  what   are  the  causes  of 
action  which  are  stated  in  the  plaint.     The 
plaint  states  them   with  sufficient  precision 
in  the  first  paragraph.     It  alleges  that  the 
plaintiff   sues,   not   summarily,    but   in    due 
form,    for  possession    of   certain   mouzahs, 
which  it  describes  by  names  and  boundaries, 
and  which  it  alleges  to  be  his  hereditary  pro- 
perty ;  and  also  to  recover  certain  arrears  of 
rent,  amounting  to  1,030  rupees  9^  annas  for 
1260  Fuslee,  for  which  a  summary  suit  was 
pending;  and  2,305  rupees  13  annas  2  pice, 
the  rent  for    1261    Fuslee   inserted    in    the 
kubooleut,  dated  5th  of  the  month  of  Assin 
1258  Fuslee,  by  the  annulment  of  a  sum- 
mary award  of  the  Deputy  Collector  of  the 
disuict  of  Chumparun,  dated  29lh  May  1S54, 
and  by  the  cancellation  of  a  letter  affirming 


month  of  Assin  1232.  This  specification  of 
the  causes  of  suit  is  accompanied  with  state- 
ments of  the  falseness  of  the  claim  to  the 
birt  tenure,  of  the  danger  which  the  plaintiff 
apprehends  to  his  proprietary  title  from 
the  summary  decision  above  mentioned,  that 
its  annulment  is  impossible  without  a  regular 
suit,  and  he  concludes  the  paragraph  by 
stating  that  he  sues,  therefore,  for  the  re- 
versal of  the  summary  award,  the  confirma- 
tion of  his  proprietary  interest  and  possession, 
and  the  refutation  of  the  allegations  of  the 
defendant  respecting  the  bhakee  birt. 

The  case,  then,  as  alleged  in  the  plaint,  if 
the  plaint  be  regular,  must  be  brought  within 
the   principles   stated  in    Mr.  Macpherson's 
book  on  Civil  Procedure,  page   in,  third 
edition,  where  he  says :  "  A  plaint  may  have  an 
appearance  of  doubleness  when  it  prays  not 
only  for  possession,  but  that  the  transactions 
upon  which  the  defendants  are  supposed  to 
found  their  title  may  be  set  aside ;  but  the 
latter  prayer  is  merely  subsidiary  to,  and  in 
fact  forms  part  of,  the  former,  because  pos- 
session cannot  be  given  without  first  remov- 
ing the  existing  imf)edimenis."     This  ques- 
tion is  distinct  from  any  that  relates  merely 
to  defect  of  proof  or  error  in  law,  in  a  plaint- 
iff's view  of  his  case  in  the  whole  or  part. 
That  may  warrant  a  dismissal  at  the  hearing 
wholly    or    in    part.      The    question    here 
relates  to  unity  of  title,  and  connection  and 
dependence  between  the  claims  of  the  plaint- 
iff.    In  this  suit  the  plaintiff's  title  is  one ; 
it  is  his  proprietary  right  as  zemindar.     We 
must  look  to  the  plaintiff's  admitted  title  as 
zemindar,  and  to  the  interference  with  such 
title  by  an  established  tenure  of  this  kind,  to 
learn  what  is  meant  by  the  term  "  posses- 
sion."    The  mouzahs  are  part  of  the  plaint- 
iff's zemindary  ;  the  plaintiff  is  the  assessed 
proprietor  under  the  Decennial  Settlement. 
The  dependent  claims  that  which  would,  if 
established,    be    a    dependent    tenure,    the 
zemindar  being  his  immediate  superior  in  the 
holding.     It  is  not  a  ryotwary  tenure  at  all, 
and  no  question  as  to  ryots'  titles  to  occu- 
pancy can  arise   in  this  dispute.     All   the 
distinct  portions  of  the  plaintiff's  claim  flow 
from,  support,  and  have  relation  to,  and  con- 
nexion   with,    his    proprietary    title,    which 
primd  facie  entitles  him  to  the  collections. 
The    farming    lease   supports    it,   the    rent 
payable  under  that   lease   supports  it,   and 
the  removal  of  the  adverse  title  would  con- 
firm it. 

If  this  tenure  be  not  interposed  between 
the  zemindar  and  the  cultivators,  the  ordi- 


the  bhakee  birt  tenu(^,  dated   17th  of  the  |  nary  relation  between  him  and  them  exists; 
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but  if  it  be  interposed,  the  zemindar's  gene- 
ral proprietary  title  to  ihe  collections  is  gone, 
and  in  lieu  of  it  he  is  -simply  entitled  to  some 
jumma  from  the  mesne  proprietors.  It  is 
obvious,  then,  that  the  assertion  of  such  a 
title  is  a  serious  prejudice  to  a  zemindar, 
and  may  materially  interfere  with  his  suc- 
cessful management  of  his  zemindary.  Such 
an  intermediate  tenure  cuis  off  the  posses- 
sion, that  is,  the  zemindar's  title  to  the  rents 
and  profits  immediately  derived  from  the 
cultivators.  In  this  sense,  the  term  posses- 
sion is  used  in  this  plaint.  Now,  this 
injury,  supposing  the  claim  to  the  birt  tenure 
to  be  groundless,  is  not  the  less  a  wrong 
requiring  a  remedy,  when  it  is  put  for>x*ard 
by  one  in  possession  under  a  title  to  an 
inferior  right  derived  from  the  zemindar  ;  as. 
for  instance,  by  a  farmer  of  a  portion  of 
the  zemindary.  If  such  a  claim  were  pre- 
ferred by  a  person  having:  such  an  interest, 
it  would  certainly  be  competent  to  the 
zemindar,  if  the  claim  amounted  to  a  repu- 
diation, or  worked  a  forfeiture  of  the  existing 
interest,  to  sue  for  the  Kstoration  of  posses- 
sion and  the  quieting  of  the  claim  also ; 
because  the  limitation  of  his  demand  to  that 
of  possession  would  keep  alive  an  adverse 
claim,  and  would  also  multiply  suits. 

A  zemindar  or  landlord  may  waive  a 
forfeiture,  and  may  treat  a  tenancy  or  in- 
terest as  continuing,  which  his  tenant  re- 
pudiates, or  in  respect  of  which  he  has 
incurred  a  forfeiture.  Consequently,  the  mere 
inclusion  of  a  claim  for  rent  in  a  suit  of  this 
character  cannot  make  the  suit  multifa- 
rious, unless  it  could  be  treated  as  multifa- 
rious if  it  insisted  on  the  repudiation  or 
forfeiture. 

If  the  birt  tenure  be  valid,  the  plaintiff 
has  no  title  to  possession  in  the  sense  in 
which  he  uses  that  term.  He  might  have 
a  right  to  rent  for  a  time  on  the  footing  of 
contract,  or  estoppel,  even  from  a  birt  tenant, 
if  the  latter  accepted  a  lease ;  but  that 
would  rest  on  special  grounds,  and  would 
not  flow  from  his  general  proprietary  title. 
Until  this  claim  to  a  birt  tenure,  therefore, 
be  removed,  the  plaintiff  cannot  have  the 
"  possession  "  which  he  seeks,  since,  in  some 
way  or  other,  the  defendant  stands  be- 
tween the  plaintiff,  as  owner  of  the  primd 
facie  proprietary  right  and  the  cultivators. 
Had  the  defendant  admitted  the  tenancy 
under  the  kubooleut,  the  plaintiff's  title 
to  the  rent  would  have  been  e.stablished  ; 
but  that  admission,  unless  qualified,  would 
also  have  reaioved  those  impediments  to 
the   plaintiff's    proprietary    title    which    be 


desires  to  have  removed ;  but  as  the  dde^ 
ant  repudiates  that  tenancy  altogether^  fa^ 
at  least,  when  the  plaintiff  fails  to  prove  i, 
cannot  urge  it  against  the  plaintiff's  tilk. 
See,  in  the  case  of  Rajah  Oodit  Parkaah 
Singh  against  MartindeM  and  another  (4 
Moore's  Indian  Appeals,  p.  444).  \jnA 
Kingsdown's  judgment  in  affirmance  of  the 
general  principle. 

l*his  lease  being  removed  (the  plaintiff 
having  failed  to  prove  it,  and  the  defendaat 
renouncing  it),  what  bar  is  there  to  the  as- 
sertion of  the  proprietary  right  to  the  col- 
lections, unless  the  bin  tenure  interpose 
one  ?  On  that  bar  the  defendant  does  rdy, 
and  unless  it  be  removed,  the  plaintiff  can 
scarcely  expect  to  lease  or  otherwise  manage 
his  zemindary  with  effect.  It  is  an  impedi- 
ment in  the  way  of  his  posses<ion.  vhtdk 
the  suit  is  instituted  to  remove.  The  reasoiB 
alleged  in  the  Sudder  Ameen's  Coun  for 
overruling  the  objection  seem  to  be  unsatis- 
factory ;  for  as  the  title  to  mesne-ptofisi 
supposes  a  wTong,  and  the  title  to  rem  pio- 
ceeds  on  contract,  the  union  of  such  causes  of 
action  would  be*  contrary  to  principle.  Bat 
as  these  Courts  have  the  divi  led  jurisdiction 
of  a  Court  of  Law  and  a  Court  of  Equity 
substantially  united  in  one  Court,  a  ctaim 
for  rent  in  arrear,  and  a  claim  to  remove 
clouds  on  the  title  to  demise  raised  by  the 
tenant,  seem  to  be  unobjectionable,  and 
authority  was  cited  to  support  the  ohj 
In  truth,  the  claim  to  rent  under  the  farming 
lease  supports  the  proprietary  title. 

No  inconvenience  can  resuh  from  the  in* 
elusion  of  these  suhj  cts  in  one  suit,  siaoe 
the  defence  to  the  claim  for  rent  in  fact  raised 
them  all,  and  they  were  dealt  with  wichoot 
confusion  or  difilculty. 

Their  Lordships  think,  therefore,  that  the 
Sudder  Court  should  have  heard  the  appeal 
upon   the    merits.     Their  Lordships  ought, 
upon   general   principles,   to   give   now  the 
decision  which  the  Sudder  Court  should  have 
given ;  but  a  difficulty  has  been  interposed 
in  the  Court  of  the  Sudder  Ameen,  which 
renders  a  decision  on  the  birt  tenure  impos^ 
sible  by  this  Board.     The  question  of  ilii 
bin  tenure  has  not  been  adjudicated  upoa 
in  the  Court    below.    The  Sudder  Ameea 
should  have  allowed  the   defendant  to  gel 
his  documents  stamped,  and,  if  necessaif, 
should  have  adjourned  the  hearing  for  diit 
purpose.    The    Court,    however,    exdodei 
them  from   evidence,  as  unstamped,  and  M 
documents  which  were  inadmissible  dnkfli 
stamped.     The  plaintiff  ought   not  in  aif 
way  to  be  prejudiced  by  this  neglect  dk  An 
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lefendant:  and  to  allow  the  defendant  to 
(e-agitate    these    questions    as  to    the    birt 
inure  in  another  suit  would  be  a  serious 
ijustice  and  wrong  to  the  plaintiff.     Tkie 
proper  course,   then,   to   be   adopted    is   to 
averse  the  decisions  of  the  Sudder  Court 
ind  of  the  Sudder  Ameen,  and  to  remand  the 
lause  to  the  Lower  Court,  not  for  the  pur- 
pose of  taking  further  evidence,  or  of  hearing 
le  casue  on  fresh  materials  other  than  the 
imped    documents,    but    to    enable    the 
lefendant  to  get  the  instruments  stamped, 
^he  Inferior  Court  should  then  decide  on  the 
ridence  already  taken  in  the  cause,  and  on 
lose  documents,  if  stamped,  with  reference 
all  the  Issues  raised  on  the  cause,  giving 
complete   decision  on  them   all.     Their 
rdships  will  forbear  from  expressing  any 
nnion  upon  the  validity  of  the  bin  tenures, 
the  evidence  in   its  present    imperfect 
ite;  but  they  think  it  proper  to  observe 
lat,  if  the  birt  tenure  be  displaced,   that 
isplacement  will  tend  considerably  to  fortify 
le  plaintiff's  proof  of  the  kubooleut ;   for 
le  defendant's  possession  would  then  have 
apparent  title,  unless  one  derived  from  a 
^ase  from  the  zemindar,  the  sole  prop:  ietor ; 
person  (on  that  hypothesis)  iniervening 
aween  the  cultivators  and  the  proprietary 
[le  of  the  zemindar. 

This  order,  for  remanding  the  cause  to  be 
ms  re-heard,  will  entitle  the  plaintiff  to 
Lve  the  matter  of  his  appeal  to  the  Sudder 
the  kubooleut  re-opened.  It  is  in  favor 
his  appeal  so  far  as  to  subject  the  de- 
Ision  against  the  kubooleut  to  review  upon 
le  re-consideration  of  the  whole  case  upon 
\e  merits.  The  consideration  of  a  case  upon 
ridence  can  seldom  be  satisfactory,  unless  all 
ie  presumptions  for  and  against  a  claim  aris- 
ig  on  all  the  evidence  offered,  or  on  proofs 
lithheld,  on  the  course  of  pleading,  and 
rdy  production  of  important  portions  of 
claim  or  defence,  be  viewed  in  con- 
^xion  with  the  oral  or  documentary  proof 
Vhich  per  se  might  suffice  to  establish  it. 
This  caution  is  more  particularly  necessary 
in  India,  where  fabrication  of  seals  and  docu- 
ments is  so  common  and  so  skilfully  con- 
ducted. 

Their  Lordships  will  recommend  to  Her 
Majesty  that  the  decrees  of  the  Sudder 
Court  and  of  the  Sudder  Ameen  be  re- 
versed ;  that  the  appellant  should  have  the 
costs  of  the  appeal;  that  the  cause  be 
remanded  to  the  High  Court,  with  directions 
to  ^nd  the  cause  back  to  the  Zillah  Court 
for  re^-trial  on  the  issue  of  the  existence  of 
the  birt   tenure,  givinf  the  respondent  an 


opportunity  of  having  the  unstamped  docu- 
ments stamped  if  he  shall  be  so  advised,  but 
making  him  liable  for  the  costs  of  the  first 
trial,  which  his  omission  to  have  those  docu- 
ments stamped  has  made  abortive. 


The  23rd  June  1837. 

Present : 

Lord  VVynford,  Lord  Brougham,  Mr.  Justice 
Bosanquet,  Mr.  Baron  Parke,  Mr.  Justice 
Erskine,  Sir  E.  Hyde  East,  and  Sir  A. 
Johnston. 

Practice  of  Privy  Council  (in  case  of  appeal  from 
concurrent  Judgments). 

On    Appeal  from    the    Sudder    Dewanny 
Adawlut  of  Bombay, 

Khoorshedjee  Manikjee 
versus 
Mehrwanjee  Khoorshedjee  and  another. 

The  rule  upon  which  the  Privy  Council  universally 
acts  in  the  case  of  an  appeal  h-om  concurring  judg- 
ments of  the  Courts  below  is  to  affirm  the  last 
judgment,  unless  they  see  that  it  is  clearly  wrong. 

Mr,  Baron  Parke, — ^This  case  comes 
before  their  Lordships  on  an  appeal  against 
a  decree  of  the  Sudder  Adawlut,  afilrming 
a  decree  of  the  Provincial  Court,  which 
decree  of  the  Provincial  Court  affirmed  the 
decree  of  the  Zillah  Court.  We  have  there- 
fore three  concurring  judgments  of  the 
Courts  below,  upon  which  we  are  called 
upon  to  advise  Her  Majesty. 

The  rule  upon  which  the  Board  has  uni- 
versally acted  is  to  aflSrm  the  judgment, 
unless  they  see  that  the  judgment  is  clearly 
wrong.  In  this  case,  their  Lordships,  after 
looking  at  the  evidence,  and  taking  great 
pams  upon  the  subject,  cannot  pronounce 
an  opinion  that  these  decrees  are  wrong; 
and  the  result  will  be  that  these  decrees 
are  to  be  affirmed. 

One  question  made  in  the  argument  to- 
day was,  whether  the  will  or  codicil,  or 
either  of  them,  were  sufficiently  proved. 
Upon  that,  their  Lordships  pronounce  no 
opinion ;  they  do  not  know  that  they  are 
agreed  upon  that  part  of  the  case;  and,  if 
the  question  was  to  depend  upon  this, 
whether  there  was  proof  0^  the  will,  it 
would  be  necessary  to  take  a  little  time  to 


.1 


5» 


Pyivy  • 


THE  WSSKLY  RIPORTXIt. 


Council.' 


[VoL?. 


consider  that  part  of  the  case.  The  ground 
npgn  which  the  Courts  have  proceeded  is 
that,  taking  the  will  and  codicil  to  be 
proved,  the  plaintiff  has  no  right  to  insti- 
tute a  suit  to  be  let  into  possession  of  the 
unad ministered  effects  of  the  testator;  and 
the  ground  upon  which  they  appear  to 
have  proceeded  is  that,  according  to  their 
notion,  when  the  sons  were  let  into  posses- 
sion, there  was  an  end  of  the  right  of  the 
executors  to  interfere.  That  appears  to 
have  been  the  ground  upon  which  the  Court 
proceeded,  that  it  was  not  a  power  of  con- 
trol, to  be  exercised  by  the  executors  from 
time  to  time,  according  to  the  conduct  of 
the  children ;  but,  if  they  shewed  a  disposi- 
tion to  amend,  it  was  for  them  to  consider 
whether  they  would  let  them  into  the  shop ; 
and  if  they  did. let  them  into  the  shop,  all 
their  powers  ended ;  and  that  seems  not 
to  have  been  an  inconvenient  notion,  that 
their  admission  to  the  management  was 
to  be  dependent  upon  the  conduct  of  the 
children ;  but,  if  they  were  once  let  into  the 
possession  of  the  concewi,  the  power  of  the 
vakeel  was  at  an  end*  and  the  Court  of 
Sudder  Adawlut  did  not  see  any  sufficient 
reason  to  differ  from  the  opinion  of  the 
Zillah  Court,  but  followed  the  decree  of 
the  Provincial  Court  in  that  respect. 

If  that  be  the  true  construction  of  the 
will,  it  becomes  a  mere  question  of  fact, 
whether  this  executor  did  let  the  sons 
into  possession  of  the  shop  and  the  manage- 
ment of  the  concern.  There  appears  on 
the  part  of  the  defendants  a  certain  quan- 
tity of  proof  given  of  their  having  continu- 
ed to  act  as  in  the  administration  of  the 
estate  of  the  testator;  that  they  continued 
to  manage  the  concern ;  that  they  sued  for 
debts  and  paid  debts;  that  is  the  positive 
evidence  given  by  the  defendants ;  and  then 
Hormuzjce  is  examined  by  the  plaintiff, 
and  gives  not  very  clear  or  satisfactory 
evidence  upon  that  subject.  According  to 
the  account  he  gives,  he  appears  to  have 
said  that  the  plaintiff  so  far  continued  in 
the  management  of  the  concern  that  he 
would  not  suffer  access  to  the  chest  except 
in  his  presence  ;  and  when  he  is  examined  as 
to  the  part  that  the  defendants  took, 
and  whether  the  plaintiff  himself  really 
•  acted  as  vakeel  or  executor,  he  answers 
"  No."  "  You  and  the  plaintiff  became 
Koorshcdjee's  vakeels;  did  you  then  pay 
his  debts,  recover  his  claims,  and  manage 
his  affairs  ?  "—and  he  says,  "  No  ; "  and  that 
shews  that  th^  sons  were  permitted  by  the 
"executor  to  do  it.    Thehi  in  another  part 


of  the  same  examination,    in    answer  to  i 
question    put    by    the     Court — "  Was  the 
business  which  Dada  fihaee  and  Mehrvu- 
jee  managed  for  a  period  of  four  years  rigk 
and   proper }  '* — he  cannot   deny   that  lir 
were    in    the    actual    management    of  ike 
business — he    gives     an     evasive    answer* 
*'  They  do  not  at  present  manage  busnea 
properly.''      The    result     that     the     ZiUak 
Court  came  to  was  that  the  sons  had  beea 
admitted  completely  to  the  managemeat  tf 
the   concern;   that   is   one   of   the   gixHuds 
they     allege     for     their     judgment;     andj 
this  Court  cannot  see  that  the  Ziilah  Coon,! 
who  were  the  proper  Judges  of  the  mattal 
of  fact  upon  the  testimony  produced,  hairc|| 
come  to  a  wrong  conclusion  in  that  respect 
On   that  ground,   their  Lordships  are  pre- 
pared to  advise  Her  Majesty  that  the  decree 
of  the  Zillah  Court,  and  the  other  decreet 
that  follow   it,    should    be    affirmed.    Thi* 
becomes  a  mere  question  of  fact,  whetlier 
the  vakeels  named  in  the  will,  admitting  it 
to  have  been  properly  proved,  admitted  the 
sons  to  take  the  actual  management ;  and  oi 
that  we  are  of  opinion  that  permission  wa 
given ;   and    if  they   have   once   given  thit 
permission,  their  coptrol  becomes  at  an  end. 
Upon  these  grounds,  their  Lordships  thiok 
the  judgment  below  shoul  i  be  affirmed ;  bitf 
in  consequence  of  the  difficulties  in  the  case» 
and    the  great  obscurity   of   the  will  itself, 
they  think  the   decree   should    be   affirmed 
without  costs. 

Decree  affirmed  without  costs. 


The  5th  December  1837. 
Present  : 

Lord  Brougham,  Mr.  Baron  Parke,  Mr.  J 
tice  Bosanquet,  and  Mr.  Justice  Erskine. 

On  Appeal  from  the  Sudder  Dewanny  Adar^ 

lut  of  Bombay. 

Judgment  for  part  of  claim— Admuwiedtmci^ 

of  Defendant. 

Eduljee  Framjee,  Representative  of  Fyx-odia 
Khan  Azum  Khan,  deceased, 

versus 

AbdooIIa  Hajee  Cherak. 

Where  an  action  is  brought  for  a  certain  soos  m 
failure  of  plaintiff  to  prove  his  entire  claim*  jndf*^ 
may  be  given  for  a  smaller  amount  in  accordance  wdh 
the  acknowledgment  of  the  defendant. 

Bosanquety  J. — This  suit  was  commenced 
for  the  purpose  of  recovering  Rapees  3r4f<- 
A  judgment  has  boen  given  £or  a 
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sum.  The  judgment  given  by  the  Zillah 
Court,  which  has  been  subsequently  con- 
firmed, was  for  Rupees  2,207,  ^i^^  interest 
upon  it.  The  plaint  begins  by  saying  :  *'  I 
'*have  claim  against  Fyzoolla  Khan, 
*'amounthigto  Rupees  3,481,  principal  and 
''interest,  on  an  account  the  particulars  of 
"which  are  written  below."  And  after 
9t«ting  several  circumstances,  the  particu- 
lars are  stated  below  in  seven  items,  amount- 
ing to  the  sum  claimed,  to  Rupees  3,481. 
The  whole  of  that  was  not  proved,  and  there 
was  a  defect  of  proof  of  the  circumstances 
Uiat  are  mentioned  in  the  plaint,  but  there 
was  proof  of  the  acknowledgment  on  the 
part  of  the  defendant,  that  a  sum  amounting 
to  Rupees  2,701  was  due  from  the  defendant 
to  the  plaintiff,  provided  the  evidence  that 
was  given  of  a  paper  that  was  brought  to 
the  Moofti,  and  on  which  he  gave  evidence, 
and  of  which  he  said  he  made  a  copy,  and 
of  which  he  professed  afterwards  to  produce 
tf  copy,  was  evidence  in  the  case. 

Now,  with  respect  to  the  testimony  of  the 
Moofti  itself,  there  does  not  appear  to  be  any 

f-otind  for  imputing  any  discredit  to  it. 
he  only  real  objection  which  is  now  made 
in  this  case  is  an  objection  that  was  not 
taken  at  all  in  any  of  the  Courts  below.  It 
was  assumed,  apparently  upon  those  pro- 
ceedings, from  the  beginning  to  the  end,  by 
the  parties,  and  by  all  the  Courts  through 
which  this  cause  has  passed,  that  the  paper 
which  is  set  out  in  the  Appendix  is  the 
paper  that  was  spoken  to  in  the  evidence  of 
the  Moofti,  when  he  stated  that  the  parties 
came  before  him,  and  agreed  that  a  paper 
should  be  drawn  up,  and  acknowledged  that 
he  was  entitled  to  the  amount  in  question. 
There  is  not  one  word  in  any  one  of  those 
petitions  of  appeal,  or  any  observations  of 
any  one  of  the  Judges,  that  throws  any 
doubt  upon  the  identity  of  that  paper.  It 
does  therefore  appear  to  their  Lordships, 
that  being  the  case,  it  being  quite  clear  that 
.the  parties  have  taken  this  paper  to  be  the 
paper  spoken  to,  that  we  must  consider  that,  as 
the  paper  which  was  acted  upon  in  the  cause, 
and  which  was  the  paper  spoken  to  by  the 
Moofti  in  his  evidence.  Then,  if  so,  that  is  an 
acknowledgment  that  the  amount  of  Rupees 
2,701  was  due  by  the  present  appellant,  upon 
"which,  of  course,  interest  follows.  One  Judge 
thought  it  was  necessary  that  there  should 
b'e  a  deed  amounting  to  a  compromise  for 
the  sum  in  question,  and,  that  being  incom- 
plete,* it  was  not  able  to  be  supported  as 
Mch;  but  the  Superior  Court  appears  to 
have  (feated  it  as  I  tbidk  they  were  botmd 
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to  treat  it,  namely,  as  an  acknowledgment 
by  the  patty  who  agreed  to  the  contents  of 
that  paper,  that  he  did  owe  the  present  re» 
spondent  that  amount;  and  it  is  a  com- 
mon and  ordinary  course  that  an  action  Is 
brought  for  a  certain  sum,  and  judgment  is 
given  for  a  smaller  amount.  As  this  is  a 
case  in  which  the  judgment  of  the  Sudder 
Adawlut  must  be  affirmed,  and  as  this  judg^ 
ment  has  already  been  affirmed  by  two 
Courts,  their  Lordships  are  of  opinion  that  it 
must  be  affirmed  with  costs. 

Judgment  affirmed  with  costs. 


The  5  th  December  1837. 

Practice    of   Privy  Council— Costs— Appeal- 
Section  7,  Regulation  IL,  z8oo,  Bombay  Code. 

On  Appeal  from  the  Sudder  Dewanny  Adauh 

lut  of  Bombay. 

Mussumat  Keemee  Baee 

versus 
Luchmun  Das  Narain  Das. 

Where  a  discretion  is  vested  in  a  Court  as  to  costs, 
the  Privy  Council  will  not  allow  any  appeal  against 
the  exercise  of  that  discretion,  because  no  appeal  lies 
aeainst  a  mere  decree  as  to  costs.     ^ 

But  where  a  Court  has  no  discretion  to  exerase  in 
the  matter  (as  where  a  suit  was  instituted  by  parties 
who  had  no  right  to  institute  it,  as  the  person  on  whose 
name  and  on  whose  behalf  they  instituted  it  was  dead  at 
the  time),  costs  must  follow  the  decree,  according  to 
Section  7,  Regulation  II.,  1800,  of  the  Bombay  Code. . 

The  Right  Hon'hle  T.  Erskine.— It 
will  not  be  necessary  to  hear  the  Coun- 
sel on  the  part  of  the  respondents  in  this 
case  after  what  has  been  said  with  respect 
to  the  amount  of  costs ;  the  main  question 
arises  upon  the  registration  of  1800;  the 
Ilnd  Regulation,  Section  7,  which  enacts 
"  that,  after  the  parties  in  a  suit  have  beeA 
"  heard,  and  witnesses  and  exhibits  examin- 
"ed  and  considered,  the  Judge  is  to  give 
"judgment  according  to  justice  and  right, 
'*and  is  to  order  costs  to  be  paid  to  the 
"party  in  whose  favor  the  decree  should 
"be  made."  There  are  subsequent  Regu- 
lations which  are  applicable  to  cases  where 
the  parties  may  elect  to  proceed  m  their 
cause,  or  where  the  defendant  absconds  and 
does  not  appear. 

In  this  case,  the  action  was  brought  by 
two  of  the  clerks  of  a  person  of  the  name  of 
Permanunddas,  for  injury  supposed  to  have 
been  sustained  to  the  reputation  and  the 
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trade  6f  their  master  by  the  conduct  of  the 
defendant.  But  it  appeared  in  the  course 
of  the  cause  that  the  master  had  died  before 
this  action  had  been  commenced,  and 
therefore,  although  there  appeared  to  have 
been  some  injury  sustained  by  the  plaintiffs 
.themselves,  inasmuch  as  they  rejected  that 
as  the  ground  of  their  suit,  but  rested  it 
entirely  upon  the  right  that  their  master  had 
to  recover  damages  for  injury  sustained  by 
him,  the  Court  thought  that  the  suit  would 
not  be  further  proceeded  in,  and  proceeded  to 
adjudge  the  costs  of  the  suit,  and  then, 
considering,  upon  looking  into  the  proceed- 
ings, that  the  defendants  had  misconducted 
themselves,  instead  of  following  the  terms 
of  this  Regulation,  they  proceeded  to  direct 
that  the  defendants  should  pay  their  own 
costs,  and  the  plaintiffs  their  costs;  that  is, 
that  each  party  should  pay  their  own  costs. 
-  Now,  if  there  had  been  a  discretion 
vested  in  the  ^illah  Court,  their  Lordships 
would  not,  I  think,  have  allowed  an  appeal 
against  the  exercise  of  that  discretion,  be- 
cause no  appeal  agai^t  a  mere  decree  as 
to  costs  would  be  allowed ;  biit  the  question 
here  is,  whether  the  Zillah  Court  had  any 
discretion  to  exercise  or  not,  and  whether 
they  were  not  bound  by  the  terms  of  this 
Regulation.  Upon  the  appeal  by  one  of  the 
defendants  against  their  decision,  the  Pro- 
vincial Court  and  the  Sudder  Dewanny 
Adawlut  Court  were  both  of  opinion  that 
the  Zillah  Court  had  na  discretion  to  exer- 
cise, and  therefore  that  they  ought  to  have 
awarded  the  costs  to  be  paid  by  the  plaint- 
iffs in  that  suit  to  both  the  defendants ; 
but,  inasmuch  as  the  appeal  there  was  only 
by  one  of  the  defendants,  they  could  not 
reverse  the  sentence  against  the  other 
defendant  who  had  not  appealed,  but  gave  the 
£0St8  which  had  been  incurred  by  the  appeal 
;to  the  defendant,  to  be  paid  to  him  by  the 
plaintiff.  Their  Lordships  are  of  opinion 
that  the  judgment  of  the  Provincial  and 
Sudder  Dewanny  Adawlut  Court  is  correct ; 
that  the  Zillah  Court  had  no  discretion  to 
exercise  upon  the  subject,  because  the  ground 
of  the  decision  of  the  Zillah  Court  appears 
to  have  been  that  this  was  a  suit  instituted 
by  parties  who  had  no  right  to  institute  it, 
for  the  person  in  whose  name  and  on  whose 
behalf  they  instituted  it  was  dead  at  the 
time,  and  therefore,  having  no  right  to  in- 
stitute it,  the  judgment  was  upon  the  merits, 
and  therefore  that,  the  whole  case  being  be- 
fore them  according  to  this  provision  in  the 
Regulation,  they  must  give  the  costs  accord- 
ing to  the  result  of  the  suit. 


A  case  has  been  cited  from  Borradaikj 
Reports,  in  which  the  Court  appears,  in  m 
action  under  very  peculiar  circumstaooa 
to  have  given  a  most  extraordinary  deci^a. 
First  of  all,  in  deciding  that  the  defendiao 
should  pay  the  costs  to  a  plaintiff  who  dil 
not  succeed,  and  then,  when,  that  faillBg. 
plaintiff  appealed,  •  in  two  stages,  to  odx: 
Courts,  and  failed  also  in  appeal,  in  gifai 
the  costs  in  like  manner  against  the  respood- 
ents,  who  in  all  three  of  the  procecMimgs 
had  succeeded.  This  is  rather  too  strong  i 
case,  their  Lordships  think,  to^be  cited  as 
an  authority;  and  there  appears  to  have 
been  no  objection  made  by  the  parties,  vo 
appeal  from  the  decision  of  the  Coart  beknr 
as  to  costs,  and  therefore  the*  point,  ne^er 
having  been  raised,  cannot  be  cited  as  sn 
authority. 

Again,  it  has  been  said  that  there  has  bees 
a  Regulation  passed  in  the  year  1827,  after 
the  decree  in  question  was  made,  and  dot 
we  must  look  at  that  Regulation,  not  mer^ 
as  declaring  what  should  take  place  fn» 
the  year  1827,  but  as  recognizing  the  pne* 
tice  of  the  Courts,  which  is  supposed  to 
have  prevailed  from  the  time  of  the  passi^f 
of  the  Regulation  of  1800  down  to  that  day; 
but  there  is  nothing  in  the  Regulatioii  of 
1827  which  is  declaratory,  or  which  sfaon 
any  recognition  of  any  such  practice  Im 
their  form;  they  are  evidently  prospec- 
tive only;  and,  inasmuch  as  this  decree 
was  pronounced  before  that  Regulation  w 
made,  we  must  decide  this  case  without  anf 
reference  to  those  provisions.  Their  Lord- 
ships, therefore,  are  of  opinion  that  the  judg- 
ment of '  the  Court  of  Sudder  Dewanof 
Adawlut  must  be  affirmed,  as  far  as  tbe 
same  applies  to  the  appellant's  own  propor- 
tion of  the  costs,  which  amount  to  1,298 
rupees  in  the  Zillah  Court,  and  the  whole  di 
the  costs  in  the  Courts  of  Appeal  from  the 
Zillah  Court. 

Mr,  Miller, — My  Lords,  I  dare  say  we 
shall  agree ;  if  your  Lordships  will  per* 
mit  us,  we  shall  enter  into  commaoicatioi 
with  respect  to  the  amount  if  your  Lordshl))i 
desire  to  fix  them. 

Lord  Brougham, — ^There  is  no  difficulty 
about  that;  it  is  1,298  rupees  in  the  Zillaii 
Court  and  the  costs  of  the  Appeal  Courts 
and  if  any  costs  are  to  be  deducted,  tiuj 
must  be  refunded,  and  also  there  will  be  ifae 
costs  of  this  appeal. 

Mr^  Miller. — 1  hope.  • 

The  HorHble  T,  Erskine.—Tht  judgiaa* 
must  be  affirmed,  wtth  costs,  of  course. 
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J^ord     Brougham. — If     the     respondent 

tave  been  paid  enough  to  repay  it,  then  he 
ill  refund  the  costs  in  the  Zillah  Court 
l^hich  have  been  improperly  paid  him. 
\  Mr,  Miller, — I  hope  your  Lordships  will 
kiot  decree  costs  of  the  appeal,  against  us, 
|>ecaase,  when  we  come  here,  we  shew  that 
ifaere  is  an  error  in  the  decree  of  the  Court 
pelow  with  respect  to  these  very  costs. 

Mr,    Baron    Parke, — That    is    not    the 
ound  upon  which  you  appeal. 
The   Right   Hon'ble    T,   Erskine,—1\iZX. 
I^ppears  to  have  been  an  evident  mistake. 
Mr,  Serjeant  Spankie, — Yes,  my  Lord. 
Lord  Brougham, — ^And,  if  you  have  been 
aid  enough  to  repay,  you  will  deduct  in 
rder  to  make  repayment. 
Mr,   Serjeant  Spankie, — ^The   12,000  ru- 
es is  carried  forward  improperly;  it'is  the 
IfFerence  between  1,298  and  4,000  rtipees 
nd  odd,  which  we^have  to  repay. 

The    Right    Hon'ble    T,    Erskine,— The 
ecree  will  be  affirmed  as  to  all  the  appel- 
nt's  own  costs,  the  decree  being  confined 
the  appellant's  own  costs. 
Mr.  Justice  ^osanquet, — ^Tbere  is  1,298 
pees  in  the  Zillah  Court;  all  the  rest  is 
ght. 
Mr,  Serjeant  Spankie. — ^There  is  the  sum 
f  4,000  rupees  carried  forward,  and  that  is 
rried  forward  as  the  sum  of  4,000  instead 
f  being  1,298  rupees. 

The    Right    Hon'hle     T,    Frskine,—Re' 

ucing   the   costs   in   the   Zillah    Court   to 

,298  rupees. 

Mr,  Serjeant  Spankie, — ^The  respondent 

be  entitled  to  any  costs  subsequent  to  that 

riod,  including  the  costs  of  this  appeal. 

hat  is  the  substance  of  it. 


The  7th  December  1837, 

Present : 

Ix>rd  Brougham,  Mr.  Baron  Parke,  Mr. 
Justice  Bosanquet,  Sir  J.  Nicholl,  Mr. 
Justice  Erskine,  and  Sir  £.  Hyde  East. 

le  of  Mog^uUm  Dues  (by  Mahomedan  Widow). 

On  Appeal  from  the  Sudder  Dewanny  Adaw- 

lut  0/  Bombay, 

Bomanjee  Muncherjee 

versus 

Syud  Hossain  AbdooUah. . 

A  sale  of  Mogfulan  dues  by  a  Mahomedan  widow 
annulled  as  made  without  proof  of  power  to  sell. 

Lord  Broughafn, — This  suit  was  brought 
by  a  party  whose  title^  if  it  canqot  be  dis- 


placed by  the  title  assumed  to  be  given  to 
the  purchaser,  stands  unimpeached  and  ad* 
mitted,  but  the  suit  is  for  the  purpose  of 
setting  aside  that  title,  which  was  given,  or 
pretended  to  be  given,  by  the  Head ji  Begum 
to  the  purchaser,  the  then  defendant,  that  is, 
the  defendant  below  in  the  first  instance 
before  the  Native  Court;  and  the  appellant 
here  originally  brought  the  suit  for  only  ity 
rupees,  for  the  one  year's  income  of  the 
moghulall  dues ;  it  afterwards,  by  an  order 
allowing  a  supplemental  petition  to  be  pre- 
sented, became  a  suit  for  the  purpose  of  dis- 
posing of  the  whole  question  as  to  the  right 
to  sell,  that  is,  as  to  the  title  obtained  by  the 
purchaser,  and  the  validity  of  the  sale  so 
pretended  to  be  made  by  the  Headji  Begum 
to  the  appellant;  we  are  therefore  now 
assuming — (and  the  parties  will  attend  to  this 
for  a  moment  to  see  whether  there  is  any 
mistake  in  our  assumption) — we  are  assum- 
ing that  this  decree  below,  reversing  the 
judgment  of  the  Zillah  Court,  which  judg- 
ment reversed  the  judgment  of  the  Court  of 
the  first  instance,  in  which  the  decree  had 
originally  been  given  against  the  sale,  and 
for  the  present  respondent,  that  the  decree 
of  the  Zillah  Court  disposes,  not  merely  of 
the  question  which  was  first  brought  before 
the  Court  of  the  first  instance,  touching  the 
one  year's  income  of  the  mogulan  dues,  but 
that  it  disposes  of  the  other  question,  of  the 
validity  of  the  sale,  as  well  as  the  right  to 
those  227  rupees  for  the  one  year>  dues; 
we  are  assuming  it  disposes  of  that  question 
by  the  decree,  containing  a  declaration  that 
the  Headji  Begum  had  no  power  to  sell,  and 
further,  annulling  the  sale  contended  for 
below. 

Mr.  Lloyd,— 'It  leaves  that  open. 
Lord  Brougham, — The  stamp  having  been 
increased  from  40  rupees,  which  would  hav^ 
been  sufficient,  had  the  amount  sought  to  b^ 
recovered  been  the  value  of  one  year's  in- 
come to  100  rupees,  the  amount  required,  if 
it  had  been  the  10  years'  income,  calculated 
in  order  to  prgtect  the  revenue,  in  case  of 
the  whole  value  of  the  estate  being  in  suit, 
and  not  the  year's  dues,  we  assume  that — 
Mr,  Lewis.— y^e  assume  that  to  b^  th^ 

case. 

Mr.  Lloyd.— It  leaves  the  question  open 
as  against  the  widow. 

Lord  Brougham.— It  leaves  the  question 
open,  in  what  way  one  does  not  exactly  see» 
except  that  not  having  covenanted  for  titlc> 
yet  nevertheless  it  is  understood ;  it  seemn 
to  be  taken  for  granted  that  the.purchaser  who 
has  obuined  a  bad  title  has'a.  jright  to  sue 
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her  at  law  for  damages  for  having  conveyed 
that  bad  title,  or  for  recovering  the  purchase- 
money  ;  we  are  assuming  that — 

Mr^   Serjeant  Spankie, — All  those   ques- 
tions have  been  reserved. 

Lord  Brougham, — We  have  considered 
this  case  very  minutely  during  the  long  and 
most  able  argument  on  both  sides,  and  (so 
far  as  an  argument  can  be  satisfactory  upon 
questions  involving  great  difficulty)  the  verj' 
satisfactory  argument  on  both  sides;  we 
have  also  considered  the  matter  since  the 
close  of  that  argument,  and  we  are  of 
opinion  that,  though  the  case  on  neither 
side  is  free  from  doubt,  and  though  it  is  very 
probable  the  evidence  produced  on  both  sides 
is  not  entitled  to  entire  credit,  and  though 
there  appears  certainly  to  be  the  production 
of  one  document,  respecting  the  authenticity 
of  which  there  is  much  doubt  upon  the 
minds  of  the  Court,  1  mean  the  copy  of  the 
power  of  attorney  in  page  9,  produced  by 
the  present  respondent,  the  plaintiff  below, 
oevertheless.we  do  not  see  sufficient  grounds 
for  reversing  the  decisfbn  come  to  in  the 
first  instance  by  the  Native  Commissioner's 
Court,  declaring  that  the  Headji  Begum 
was  not  armed  with  sufficient  power  to  deal 
with  this  property  by  way  of  sale  after  the 
death  of  her  husband,  and  that  the  sale 
must  be  annulled  which  she  assumed  to 
make. 

It  is  unnecessary  to  go  into  the  particulars 
0f  this  case  further  than  to  state  that  such 
ts  our  opinion  that  we  cannot,  under  these 
oircumstances,  reverse  the  decree  of  the 
Sudder  Adawlut  Court ;  and  upon  the  whole 
of  the  case,  we  think  the  judgment  come  to 
by  that  Court,  reversing  the  decree  of  the 
2llkth  Court,  must  be  affirmed,  and  the  conse- 
quence will  be  that  the  sale  will  be  annulled. 
The  only  observation  arising  upon  that 
decree  Is,  that  there  is  a  certain  inaccuracy 
of  expression  in  the  reason  assigned  for  the 
reversal,  which  is  stated  to  be,  not  the  want 
of  power  by  the  Headji  Begum  to  make  the 
sale,  not  the  non-existence  de/acio  of  a  suffi- 
cient power  of  attorney  to  enable  her  to  sell 
the  absent  brother's  property,  the  share  of 
die  moghulall  dues,  but  the  non-production 
of  that  power  of  attorney ;  that  is  inaccurate- 
If  stat^.  It  is  not  the  non-production  of 
^  power  that  is  the  ground  of  the  decision 
against  the  validity  of  the  sale,  or  against  the 
Headji  Begum's  power  to  make  that  sale, 
b«t  it  IS  the  non-pioduction  of  that  power, 
or  of  any  clroumstances  proved  which  might 


have    enabled    the    Court    to    presume  6e 
existence  of  that  power.     It  follows  thai  ik 
Zillah   Court  was  not  right  in  the  seoaA 
instance,  in  holding  that  the  Headji  Ben 
had  that  power,  and  obliges  the  Court  of  the 
last  resort,  the  Sudder   Adawlut    Court,  a 
decree  that  she,  not  having  that  power,  hii 
sold  property  she  had  no  right  to  coo^, 
and,  therefore,   annulled  the    same ;   there- 
fore the  decree  must  be  affirmed,  and  ife 
decree  having  given  the  plaintiff  below,  tkc 
present    respondent,    his    costs     id    all  the 
three  stages,  that  is,  affirmed  like  the  leai. 
and  is  parcel  of  this  affirmance;  bat  under 
the    circumstances   of   the    case,    and   wiih 
reference  to  the  conduct  of  the  parties,  we 
are  not  of  opinion  that  the  respondent  dxwld 
have  his  costs  of  this  appeal ;  we  think  ii 
quite  right  that  he  should  have  his  costs  in  sfl 
the  stages  below,  and,  among  other  reasons, 
for  this,  that  before  the  Native  Commissioner, 
after  the  point  had  been  made  and  stated  bf 
the   Court,    and    distinctly    brought    to  ^ 
knowledge   of   the   present   appellant's  va- 
keel,  that  the  production  of  the   power  d 
attorney  under  which  the  sale  was  mad^ 
or  assumed  to  be  made,  was  necessary  for 
this  case;  that  time  after  time  the  Conn  ef 
the  first  instance  adjourned  first  for  sewa 
days,  then  for  three  days,  and  then  forr»0 
days ;  in  addition  to  those,  twenty  days'  tittt 
was  afforded  for  the  production  of  that  bh 
strument,  and  not  only  was  it  not  prodoced. 
which  might  be  because  he  had  not  got  it  to 
produce,  but  that  no  statement  was  ever  madt 
by  him  (when  thus  pressed  by  the  Court  so 
frequently)  of  the  fact,  which  he  now  asserts, 
that  he  had  not  got  it,  until  on  the  tTth  d 
July,  two  days  after  the  25th  (upon  which 
25th  it  is  to  be  observed  Headji  Begum's 
evidence  had  been  open  to  the  Court),  notice 
was  given  that  she  was  entitled  to  be  examin- 
ed, and  an  order  for  her  examination,  she 
being  a  Mahomedan  woman,  at  her  ova 
residence,  having  been  obtained,  then,  and 
then  only,   it  was  that  the  vakeel   of  the 
present  appellant  for  the   first   time   stated 
that  he  had  not  got  possession   tA  that  m 
strument,  which  of  itself  would  justify  the 
Court  below  in  pur  opinion  in  giving  the 
costs  of  all  those  proceedings;   but,  wbea 
we  take  into  consideration  the  conduct,  ia 
other  respects,  of  the  respondent,  paniculir- 
ly  with   respect  to   the   production  of  tiist 
instrument,   the  alleged  copy  of    which  » 
in  pajre  9,  we  are  of  opinion  he  is  noi  e»* 
titled  to  his  costs  of  this  appeal. 

Judgment  of  the  Sudder  Adawlut  Coat 
confirmed,  • 


.] 


Privy 


THE  WUKLT  RXPOMTXB. 


Caftncil. 


63 


The  36th  February  1866. 

Present  : 

Justice   Knight  Bruce,    Lord   Justice 
urner,  Sir  J.  W.  Colvile,  Sir  E.  V.  Wil- 
Hams,  and  Sir  L.  Peel. 


^oonmnd  for  trial  on  proper  issues  on  the  merits — 
Diit^  of  Lower  Coprts  to  pronounce  their 
opinion  on  all  important  points — Estoppel  (un- 
successful application  to  intervene)— Costs  of 
A.ppeal  to  Privy  Council— Inclusion  of  un- 
necessary documents  in  printed  transcripts 
mmnt  from  India. 

On  Appeal  from  the  Sudder  Dewanny 
A  daw lut  of  Bengal, 

Tarakant  Bannerjee 

versus 

Puddomoney  Dossee  and  others. 

Case  remanded  for  trial  on  the  proper  issues  on  the 
merits,  the  merits  not  having  been  entered  into  in  the 
Ooorts  below  so  as  to  enable  the  Privy  Council  to  dis- 
pone of  the  suit.  In  appealable  cases  the  Courts  below 
s|M>uld,  as  far  as  may  be  practicable,  pronounce  their 
c>piTiions  on  all  the  important  points ;  whereas  by  for- 
bearingf  from  deciding  on  all  the  issues  joined,  they  not 
Onfrequently  obliged  the  Privy  Council  to  remand  a 
case  which  might  otherwise  be  finally  decided  on 
sppeal. 

A  party  whose  application  to  intervene  in  a  suit  has 
en  refused  is  not  tx)und  by  the  decree  in  that  suit. 
In  taxing  the  costs  of  an  appeal  from  India,  the 
rivy  Council  will  disallow  all  such  costs  and  expenses 
aa  may  have  been  uivnecessarily  occasioned  by  the  in- 
clusion in  the  transcript  sent  from  India  of  matters 
vrhich  have  been  improperly  introduced  therein. 

The  attention  of  the  courts  in  India  drawn  to  the  fre- 
ifuent  inclusion  of  voluminous  papers,  accounts,  and 
Teceipt$t  in  the  transcripts  printed  in  India,  and  sent  over 
ro  that  form  to  the  Pnvy  Council. 

This  is  an  appeal  from  a  decree  of  the  late 
Sodder     Dewanny     Adawlut     of     Bengal, 
affirming  a  decision  of  the  Zillah  Court  at 
I>acca,   which  dismissed  the  plaintiff's  suit. 
The  suit  of  the  plaintiff  was  instituted   on 
the    28th    day    of    August    1856.    It    was 
'  brought  to  recover  1,384  beegahs  14  cottahs 
of  land,  described  as  jote,  set  out  by  fixed 
boundaries,  and  situate  in  certain  mouzahs 
or  kismuts  called   respectively    Narainpore, 
Khoondkarkandee,  Goonerkandee,  and  Kud- 
dampoor ;  and  also  to  reverse  a  summary 
order  of    the    Sudder   Dewanny    Adawlut, 
bearing    date    iSth    November    1845,    and 
made  in  a  miscellaneous  or  summary  suit  in 
that    Court.     The   Zillah   Court    dismissed 
this  suit  of  the   plaintiff  on  two  grounds : 
first,  that  it  w^  barred  by  the  Law  of  Limi- 
tation, and,  secondly^    that  the   matter  had 
beeiy   decided    adversely  to  the    plaintiff's 
claim  in  a  former  suit,  by  which  the  Court 
adjudged  him  to  be  bou^d.    The  Su(ider 


Court,  on  appeal  by  the  present  appellant, 
decided  the  case  against  him  on  the  Law  of 
Limitation  only,  and  expressed  no  opinion 
on  any  other  point.  The  decision  of  the 
Sudder  Court  on  the  Law  of  Limitation 
proceeded  on  a  different  ground  from  that 
on  which  the  Lower  Court  had  founded  Mts 
decree,  dating  possession  under  the  adverse 
title  from  a  time  later  than  that  which  the 
Zillah  Court  had  fixed  for  its  commence- 
ment. The  appellant  reckoned  the  time  of 
his  dispossession  from  the  i8th  November 
1845,  the  date  of  the  decree  for  the  reversal 
of  which  his  suit  is  brought.  If  he  is  right 
in  this  view  of  the  subject,  his  suit  was 
brought  in  time.  The  Sudder  Court  carried 
the  adverse  possession  back  to  an  earlier 
order  of  the  Court,  bearing  date  the  nth 
April  1844;  and  counting  the  time  of  ad- 
verse possession  from  that  last  date,  it  held 
the  suit  to  be  barred  by  effluxion  of  time. 
The  Zillah  Court,  in  their  judgment,  had 
carried  the  time  still  further  back  to  the 
year  1841,  considering  that  the  plaintiff's 
dispossession  was  effected  by  possession, 
ha\'ing,  as  the  Court  considered,  been  at 
that  time  delivered  to  the  plaintiff  in  an- 
other suit,  to  which  we  shall  presently 
refer,  by  one  Ramgotee  Rae,  the  Ameen 
delegated  by  the  Court  to  execute  the  de« 
cree  in  that  suit.  The  case  is  somewhat 
complicated  by  reason  of  the  long  continu- 
ance of  litigation  between  different  parties, 
and  the  conflict  of  claims  in  two  different 
concurrent  suits.  It  is  necessary,  therefore, 
to  state  the  nature  of  this  litigation  and  the 
titles  of  the  appellant  and  of  the  principal 
original  respondent  Rasmoney  Dossee,  in 
order  to  clear  the  subject  of  possession  from 
some  confusion  in  which  it  has  become 
involved. 

The  jote  tenure  is  a  dependent  tenure 
within  and  part  of  a  zemindary  called  Per- 
gunnah  Taleehate  Ameerabad.  In  the  month 
of  February  in  the  year  18 14,  a  litigation 
commenced  between  the  zemindar  and 
three  persons  named  Reazooddeen  Mahomed, 
Fj'zooddeen  Mahomed,  a^d  Mahomed  Cos- 
sim,  termed  the  moonshees  (a  description 
which  for  the  sake  of  brevity  it  will  be  con- 
venient to  adopt).  The  moonshees  com- 
plained that  they  had  been  dispossessed  by 
the  zemindar  of  their  jote  tenure,  including 
the  lands  claimed  in  this  suit ;  the  zemindar 
denied  that  inclusion,  and  claimed  them  as 
part  of  his  zemindary.  At  this  time,  the 
moonshees  were  possessed  of  a  talook  called 
Ooiurnarainpore,  paying  revehue  direct  to 
Government ;  and  throughout  their  litigation 
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with  the  zemindar,  during  their  claim  to 
the  one  property  and  concurrent  possession 
of  the  other,  they  insisted  that  these  lands 
were  included  in  their  jote  tenure,  and  made 
no  claim  to  them  as  included  in  the  talook  ; 
proof  of  this  inclusion  in  the  talook  would 
have  been  a  complete  answer. to  the  claim 
of  the  zemindar,  and  would  have  freed  them 
from  dependence  on  his  title  and  the  risks 
attendant  on  a  subordinate  tenure. 

The  moonshees  succeeded  in  that  litiga- 
tion, and  the  decree  in  their  suit  declared 
the  lands  to  be  part  of  the  jote  tenure, 
and  limited  the  zemindar's  claim  to  a  title 
to  assess  them  for  rent.  The  zemindar 
appealed  against  this  decree,  which  was 
however  affirmed,  and  By rubch under  Baner- 
jee,  an  Ameen,  was  ordered  to  give  posses- 
sion of  the  lands  to  the  moonshees.  This 
was  done  in  conformity  to  the  decree,  and 
possession  was  given  in  the  usual  way  by 
the  Ameen,  by  taking  kubooleuts  from  the 
cultivators,  and  by  fixing  bamboos  to  mark 
the  boundaries.  The  ^Ameens  report  to 
this  effect  was  in  evideace  before  the  Court. 
There  is  no  evidence  of  any  subsequent  dis- 
claimer on  the  part  of  the  moonshees,  of  this 
tenure  so  pleaded,  proved,  and  adjudged, 
nor  of  any  attempt  to  withdraw  any  part 
of  the  lands  from  the  jote  tenure,  on  the 
ground  of  mistake  or  otherwise,  and  to 
ascribe  them  to  the  talook  title  before  the 
time  of  the  judicial  sale  which  is  now  about 
to  be  stated.  The  rent  of  the  jote  tenure 
fell  into  arrear,  the  zemindar  sued  the 
moonshees  for  rent,  recovered  in  the  suit, 
and  caused  the  jote  tenure  to  be  sold  in 
satisfaction  of  the  debt  due  under  this 
decree.  This  sale  took  place  on  the  loth  June 
in  the  year  1836,  and  one  Juggutchunder  Rae 
was  the  purchaser.  The  appellant's  title 
is  derived  from  him  under  two  intervening 
private  sales,  one  by  Juggutchunder  to  one 
Ramdhone  Sircar,  and  the  other  by  the 
sons  and  heirs  of  Ramdhone  to  the  appel- 
lant. By  this  purchase,  Juggutchunder  ob- 
tained the  right,  ^itle,  and  interest  of  the 
moonshees  in  the  jote  tenure.  He  became, 
by  force  of  this  purchase,  in  the  same  re- 
lation to  the  zemindar  in  which  the  moon- 
shees before  stood.  As  against  the  moon* 
shees  themselves  afid  the  zemindar,  the 
title  of  the  purchaser  was  that  which  the 
moonshees  had  had  adjudged  to  them  in  their 
suit  against  the  zemindar.  The  possession 
given  to  the  purchaser  was  co-extensive 
.with  that  given  to  the  moonshees,  and  it  was 
.in  strict  conformity  to  the  law  which  obtains 


in  those  Courts.     The  tenants  were  profcrij 
directed   to   attorn,    and    properly    atloraed 
to  that  title.     It  is  important  to    keep  ib&  *' 
origin  of  the  possession  clearly  in  view. 

The  moonshees  appear  to  have  dispaied. 
at  that  time,   the   title   of  the    auciion-poi- 
chaser  to  have  these  lands  included  in  his 
purchase ;   they   claimed   them    then  as.  in- 
cluded in   their  talook.     It   is  the   practice 
of  those  Courts,  arid  it  is  one  perfectly  con- 
sistent with  reason  and  justice,  not  to  gife 
possession  under  a  judicial  sale  by  remonng 
the  possession  of  one  who  is  in  possesska 
under  an   apparent  bond  fide  tide.     If  the 
debtor  can  assert  his  title  to  possession  by 
suit  only,  the  new   owner  of   his   tide  can 
have  no  higher  claim.     The  Court,  therefore, 
leaves   the   purchaser  to  assert    his  title  bj 
regular    suit.     In    this   case,    however,    the 
moonshees,  the  debtors  under   the    decree, 
were  themselves  in  possession.     The  decree 
was  for  rent  of  the  jote  tenure;  the  zemin- 
dar caused  the  tenure,  including  these  lands, 
to  be  put  up  to  sale ;  the  moonshees,  in  claim- 
ing these  lands,   had   pleaded  this   tenure, 
and   it  was   adjudged  in   their  favor   by  a 
suit  which  bound  both  them  and  the  zemin- 
dar.    The  suit  for  rent  was  against   tbea 
as  jote  tenants,  for  rent  due  under  that  ver 
tenure,  and  the  demand  included  the  rem 
of    these    lands;    consequently,    the    Comt 
which  directed  the  execution  of  the  decree 
was  perfectly  justified    in   acting   on    their 
own  pleaded  and  by  them   admitted    title, 
and  by  putting  the  decree-purchaser  in  pQ»> 
session.    This    was    done    in    the    regular 
mode  by  taking  kubooleuts  except  as  to  one 
small  part,  as  to  which  however  possession 
was  also  given,  and  the  purchaser  was  thus 
put  in  complete  possession  of  these   lands 
under  the  jote  tenure.     This  appears  from 
the  report  of  the  Ameen,  pp.  105-109  of  the 
Record.     Unless  this  possession  wtis  changed 
at  some   intermediate   peiiod   between   the 
5th  August  1839,  the  date  of  the  delivery 
of  the  possession  above  stated  and  the  i&h 
November  1845,  the  date  of  the  order  of  the 
Sudder  Court  which  is  sought  to  be  reversed, 
the  objection  that  the  suit  is  barred  by  limi- 
tation of  time  is  groundless.     If  that  posses- 
sion was  displaced,  in  fact,  it  would  be  un- 
important whether  the  disturbanbe  took  place 
in   a  suit  to   which  the    purchaser  was  a 
stranger,  or  in  one  to  which  he  was  a  party, 
the  possession  being  alike  adverse  on  eiihfi^ 
supposition.     In   considering  this   question 
it  IS  not  necessary  to   state  minatel>^  all 
the  intermediate  steps  before  the  delivety 
of  possession  .  by  jjie.  Ameen    Ranci£oiue  . 
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on  which  the  Zillah  Court  relied.  That 
Ameen  was  acting  in  the  execution  of 
a  decree  in  another  suit  which  had  been 
pending  between  the  moonshees  and  their 
mortgagee  of  their  talook. .  A  dispute  had 
arisen  between  them  of  this  nature:  the 
•mortgagor  had  mortgaged  the  talook,  but,  as 
he  contended,  excepting  these  lands  from  it, 
as  to  which  he  was  carrying  on  a  litigation 
with  the  purchaser  of  the  jote  tenure.  The 
mortgagee,  on  the  other  hand,  insisted  thai 
these  lands  were  included  in  the  mortgage. 
The  suit  was  decided  in  favor  of  the  mort- 
gagee, and,  as  between  him  and  the  moon- 
shees, these  disputed  lands  were  adjudged  to 
be  within  the  talook ;  but  as  the  jote  tenant 
was  not  a  party  to  that  suit,  the  decision  in 
it  did  not  bind  him.  The  mortgagee  obtained 
execution  of  that  decree,  and  it  was  under 
this  proceeding  the  Zillah  Court  considered 
that  the  appellant  was  dispossessed  and  the 
possession  given  to  the  mortgagee  in  the* 
year  1841.  The  proceedings  and  the  de- 
cree, however,  are  not  in  evidence  in  this 
cause.  In  the  execution  of  that  decree  a 
conflict  arose  between  the  purchaser  of  the 
jote  tenure  and  the  mortgagee  as  decree- 
holder,  each  party  claiming  the  same  lands, 
but  the  jote  tenant«being  in  possession. 


If  this  title  of  the  mortgagee  could  be  suc- 
cessfully asserted  against  the  purchaser  of 
the  jote  tenure,  it  could  be  asserted  legally 
in  no  other  mode  than  by  a  regular  suit  in- 
stituted for  that  purpose,  for  such  a  possession 
as  I  hat  of  the  jote  tenant  could  not  be 
changed  merely  in  proceedings  to  execute  a 
*^cree.  This  appears  to  have  been  entirely 
overlooked,  both  by  the  Ameen  Ramgottee 
and  by  the  Zillah  Court  in  the  consideration 
of  his  acts.  It  appears  that  Ramgottee  did, 
in  effect,  attempt  to  disturb  the  possession  of 
the  jote  tenant,  and  that  he  took  fresh  kuboo- 
leuts  from  the  cultivators  who  had  before 
attorned  to  the  jote  tenant  under  the  direc- 
tion of  the  Court.  The  Court,  however,  on 
the  complaint  of  the  jote  tenant,  set  that  [ 
matter  right,  and  directed  in  substance  the 
cancellation  of  the  new  kubooleuts.  The 
legal  effect  of  this  order  of  the  Court  was 
to  set  up  the  original  kubooleuts,  and  to  re- 
store or  confirm  the  jote  tenant's  possession. 
Now,  there  is  not  only  no  evidence  of  any 
subsequent  change  of  possession  before  the 
decree  of  the  Sudder  Court  of  the  i8th  of 
November  1845  pronounced  by  Mr.  Reid, 
but  the  very  language  of  that  judgment 
conflicts  with  such  a  supposition,  for  by  that 


judgment,  which  was  adverse  to  the  jote 
tenant,  the  possession  was  ordered  to  be  re- 
stored by  him  to  the  talookdars.  It  is  plain 
that  ihere  is  no  error  in  the  language  of  the 
judgment;  it  is  language  perfectly  consis- 
tent with  the  order  of  the  Court  directing 
the  second  set  of  kubooleuts  to  be  brought  in, 
and  it  is  also  consistent  with  the  course  of 
practice  in  executing  decrees.  It  is  plain, 
therefore,  that  both  Courts  have  fallen  into 
error  on  the  point  of  possession,  and  that  the 
appellant  is  perfectly  correct  in  maintaining 
that  he  was  dispossessed  only  by  virtue  of 
the  decision  which  he  seeks  to  reverse. 
The  act  of  the  Court  which  directs  the  cul- 
tivators to  attorn  is,  of  course,  not  designed 
to  expose  them  to  risk  of  forfeiture  ;  their 
simple  obedience  to  the  act  of  the  Court,  in 
pursuance  of  the  mode  in  which  it  executes 
a  decree,  could  not  be  attended  with  that 
consequence ;  and  when  the  Court  corrected 
its  error,  it  meant  to  restore,  and  did  in  law 
restore,  the  old  possession.  As  their  Lord- 
ships think  that  the  possession  was  not  in 
fact  disturbed  unttl  within  the  period  of 
twelve  years  from  the  institution  of  this  suit, 
it  becomes  unnecessary  to  consider  whether 
the  claim  would  have  been  kept  alive  through 
the  whole. time  by  the  litigation  as  to  the 
execution  of  the  decree. 

The  other  point  on  which  the  Zillah  Court 
decided  against  the  appellant  was  that  the 
matter  was  already  adjudged  in  a  suit  by 
which  "he  was  bound.  It  has  been  stated 
that  the  original  purchaser  at  the  auction- 
sale  of  the  jote  tenure  sold  to  one  Ramdhone 
Sircar.  Before  this  sale,  he  had  instituted 
proceedings  against  the  decree-holders  under 
the  title  of  the  talook.  Ramdhone  Sircar 
purchased,  therefore,  pendente  Hie,  He  ap- 
plied to  be  substituted  in  the  suit  in  lieu  of 
Juggutchunder,  which  application  was  grant- 
ed. I'his  litigation  terminated  in  the  Zillah 
Court  in  favour  of  Ramdhone,  the  jote 
tenant.  From  that  decision  Rasmoney  Dos- 
see  appealed.  On  her  appeal  the  Sudder 
reversed  the  decision.  This  was  the  decree 
of  Mr.  Reid  of  the  i8ih  of  November  1845, 
which  this  suit  seeks  to  set  aside. 

On  this,  Ramdhone  Sircar  instituted  a 
regular  suit  against  Rasmoney  Dossee  and 
others,  claiming  in  substance  the  same  relief 
which  is  sought  by  this  suit.  Pending  that 
suit  Ramdhone  died,  and  his*  three  sons, 
Mohemachunder  Sircar,  Anundchunder  Sir- 
car, and  Greeshchunder  Sirca;,  were  substi- 
tuted In  his  place  on  the  record.    Pending 
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with  the  zemindar,  during  their  claim  to 
the  one  property  and  concurrent  possession 
of  the  other,  they  insisted  that  these  lands 
were  included  in  their  jote  tenure,  and  made 
no  claim  to  them  as  included  in  the  talook  ; 
proof  of  this  inclusion  in  the  talook  would 
have  been  a  complete  answer. to  the  claim 
of  the  zemindar,  and  would  have  freed  them 
from  dependence  on  his  title  and  the  risks 
attendant  on  a  subordinate  tenure. 

The  moonshees  succeeded  in  that  litiga- 
tion, and  the  decree  in  their  suit  declared 
the  lands  to  be  part  of  the  jote  tenure, 
and  limited  the  zemindar's  claim  to  a  title 
to  assess  them  for  rent.  The  zemindar 
appealed  against  this  decree,  which  was 
however  affirmed,  and  By rubch under  Baner- 
jee,  an  Ameen,  was  ordered  to  give  posses- 
sion of  the  lands  to  the  moonshees.  This 
was  done  in  conformity  to  the  decree,  and 
possession  was  given  in  the  usual  way  by 
the  Ameen,  by  taking  kubooleuts  from  the 
cultivators,  and  by  fixing  bamboos  to  mark 
the  boundaries.  The  ^Ameens  report  to 
this  effect  was  in  evideace  before  the  Court. 
There  is  no  evidence  of  any  subsequent  dis- 
claimer on  the  part  of  the  moonshees,  of  this 
tenure  so  pleaded,  proved,  and  adjudged, 
nor  of  any  attempt  to  withdraw  any  part 
of  the  lands  from  the  jote  tenure,  on  the 
ground  of  mistake  or  otherwise,  and  to 
ascribe  them  to  the  talook  title  before  the 
time  of  the  judicial  sale  which  is  now  about 
to  be  stated.  The  rent  of  the  jote  tenure 
fell  into  arrear,  the  zemindar  sued  the 
moonshees  for  rent,  recovered  in  the  suit, 
and  caused  the  jote  tenure  to  be  sold  in 
satisfaction  of  the  debt  due  under  this 
decree.  This  sale  took  place  on  the  loth  June 
in  the  year  1836,  and  one  Juggutchunder  Rae 
was  the  purchaser.  The  appellant's  title 
is  derived  from  him  under  two  intervening 
private  sales,  one  by  Juggutchunder  to  one 
Ramdhone  Sircar,  and  the  other  by  the 
sons  and  heirs  of  Ramdhone  to  the  appel- 
lant* By  this  purchase,  Juggutchunder  ob- 
tained the  right,  ^itle,  and  interest  of  tlje 
moonshees  in  the  jote  tenure.  He  became, 
by  force  of  this  purchase,  in  the  same  re- 
lation to  the  zemindar  in  which  the  moon- 
shees before  stood.  As  against  the  moon* 
shees  themselves  aAd  the  zemindar,  the 
litle  of  the  purchaser  was  that  which  the 
moonshees  had  had  adjudged  to  them  in  their 
suit  against  the  zemindar.  The  possession 
given  to  the  purchaser  was  co-extensive 
with  that  given  to  the  moonshees,  and  it  was 
.in  strict  conformity  to  the  law  which,  obtains 


in  those  Courts.     The  tenants  were 
directed   to   attorn,    and    properly 
to  that  title.     It  is  important  to 
origin  of  the  possession  clearly  in  view 
The  moonshees  appear  to  have  di 
at  that  time,   the   title  of  the   auctio 
chaser  to  have  these  lands  included  ia 
purchase ;   they  claimed   them   dkcn  as, 
eluded  in   their  talook.     It   is  the 
of  those  Courts,  arid  it  is  one  perfetahr 
sistent  with  reason  apd  justice,  not  to  ^ 
possession  under  a  judicial  sale  by  remcii 
the  possession  of  one  who  is   in 
under  an   apparent  bond  fide  title.     If  it 
debtor  can  assert  his  title  to  possession  If 
suit  only,  the  new  owner  of    his  title  ca 
have  no  higher  claim.     The  Coun,  therefoi^ 
leaves  the  purchaser  to  assert   his  title  !f 
regular    suit.     In    this    case,    however,  dit 
moonshees,  the  debtors  under    the  decrei; 
were  themselves  in  possession.     The 
was  for  rent  of  the  jote  tenure ;  the  21 
dar  caused  the  tenure,  including*  these  laad( 
to  be  put  up  to  sale ;  the  moonshees,  in 
ing   these   lands,   had   pleaded   this 
and   it  was  adjudged  in  their  favor  bj  a 
suit  which  bound  both  them  and  the 
dar.     The  suit  for  rent  was   against 
as  jote  tenants,  for  rent  due  under  ihax  le^ 
tenure,  and  the  demand  included  ihe  nl 
of    these    lands;    consequently,    the   QaA 
which  directed  the  execution  of  the  decnt 
was  perfectly  justified    in    acting    on  tltar 
own  pleaded  and  by  them   admitted  tiik^ 
and  by  putting  the  decree -purchaser  in  ya^ 
session.     This    was    done    in    the    icgultf 
mode  by  taking  kubooleuts  except  as  to  one 
small  part,  as  to  which  however  posscsac 
was  also  given,  and  the  purchaser  was  xlw 
put  in  complete  possession  of  these  bodl 
under  the  jote  tenure.     This  appears  hiNi 
the  report  of  the  Ameen,  pp.  105-109  of  tk 
Record.    Unless  this  possession  was  changed 
at  some   intermediate   period    between  tbc 
5th  August  1839,  the  date  of  the  delivoT 
of  the  possession  above  stated  and  the  iSa 
November  1845,  the  date  of  the  order  o£ik 
Sudder  Court  which  is  sought  to  be  reverse^ 
the  objection  that  the  suit  is  barred  by  Uoi* 
tation  of  time  is  groundless.     If  that  posse*- 
sion  was  displaced,  in  fact,  it  would  be  \» 
important  whether  the  disturbance  took  pUce 
in   a  suit  to  which  the    purchaser  was  a 
stranger,  or  in  one  to  which  he  was  a  padf, 
the  possession  being  alike  adverse  on  eickr 
supposition.     In  considering  this  quesdoo, 
it  is  not  necessary  to   state   minntelj^  iB 
the  intermediate  steps  before  the  deliveiy 
of  possession   by.  )iie,  Ameen    Ramgom 
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The  3 1st  May  1831. 
Onus  probandi— Partition— >Hiiidoo  Law. 

On  Appeal  from  the  Sudder  Dewanny  Adaw- 

lui  of  Bombay,    ^ 
Luximon  Row  Sadasew 
versus 
Mullar  Row  Bajee. 

The  onus  of  proof  is  on  the  party  seekingf  to  except 
any  property  from  the  general  rule  of  partition  accord- 
in^  to  Hindoo  Law. 

The  Lord  Chancellor, — ^Their  Lordships 
baving  taken  this  case  into*  their  full  con- 
sideration, in  the  course  of  the  argument 
yesterday  as  well  as  to-day,  do  not  see  any 
ground  upon  "which  they  can  reverse  or  in- 
terfere with  the  decision  come  to  below. 
They  desire  it,  however,  to  be  distinctly  un- 
derstood, on  account  of  the  importance  of 
the  question,  if  it  had  ever  been  raised, 
which  it  does  not  appear  to  have  been,  with 
respect  to  the  general  principle  of  adoption 
and  the  consequences  following  from  that 
principle,  that  they  give  no  opinion  what- 
ever, in  the  slightest  degree  interfering  with 
the  acknowledged  principles  of  the  Hindoo 
Law  as  regards  that  relationship. 

There  is  a  passage  in  ^  letter  from  the 
Chief  Secretary,  Mr.  Chaplin,  dated  Poonah, 
April  the  nth,  1821,  which  looks  as  if  he, 
in  an  untechnical  and  somewhat  popular 
yiew  of  the  merits  of  the  decision  which  he 
is  then  discussing,  had  taken  into  his  con- 
sideration the  circumstance  of  the  party 
having  stood  in  the  relation  merely  of  an 
«,dopted  son,  and  not  being  a  lineal  descend- 
^  ant  of  the  deceased  Bhow  Munkeswur. 
He  says,  "  It  must  also  be  considered  that 
"  he  is  merely  an  adopted  son,  and  not  the 
**  lineal  descendant  of  the  deceased  Bhow, 
''  and  that  his  own  immediate  ancestor  con- 
*^  tributed  in  no  respect  to  the  acquisition  of 
"  the  property." 

The  relationship  of  adoption,  the  rights 
belonging  to  that  relationship  when  establish- 
ed, and  the  law  that  gives  the  right  to  the 
adopted  son,  independent  of  his  being  a 
stranger  in  blood,  and  independent  of  the 
fact  of  his  own  ancestor  having  had  no  share 
in  the  acquisition  of  the  property,  are  by  no 
tneans  touched  by  the  decision  that  Mr. 
Mountstuart  Elphinstone  came  to  that  is  now 
appealed  from,  and  which  alone  is  affirmed 
by  their  Lordships'  present  decision. 

The  grounds  upon  which  Mr.  Elphinstone 
app^rs  to  have  come  to  his  decision  are,  that 
the  proof  lies  upon  the  party  seeking  to  ex- 
cept any   property   from   that   principle  of 
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partition  known  to  the  Hindoo  Law,  and  that 
the  appellant  not  having  sufficiently  proved 
that  it  is  unnecessary  to  go  further;  that 
he  not  having  brought  forward  proof  that 
this  property  is  within  those  exceptions,  the 
general  rule  of  partition  must  prevail. 

It  appears  from  a  case  thrown  out  in  the 
course  of  the  argument  that  the  exceptions 
themselves  form  a  case  thrown  out  in  the 
course  of  the  argument,  that  the  exceptions 
themselves  form  a  sufficient  ground  for  assum- 
ing that  the  proof  is  upon  the  party  who 
would  seek  to  bring  himself  within  it.  They 
are  very  minute  in  their  conditions;  and  in 
one  instance,  that  inference  appears  to  be 
furnished  by  the  rules  of  the  Court  restoring 
property  to  the  operation  of  the  principle 
after  it  shall  have  been  brought  within  the 
exceptions.  For  instance,  learning  Is  one 
of  the  undeniable  exceptions;  and,  if  that 
shall  be  proved,  it  brings  the  property  within 
the  exception.  But  it  is  added,  if  it  shall 
be  shewn  there  was  equal  learning  possessed 
by  the  other  parts  of  the  family,  that  gives 
them  a  claim  to  it  jiotwithstanding  the  cir- 
cumstance of  its  bding  brought  within  the 
exception.  So  that  here  one  proof  brings  it 
within  the  rule,  and  another  throws  it  back, 
notwithstanding  the  exception.  This  is  one 
illustration,  among  many  others,  which 
might  be  given.  I  mentioned  another  in  the 
course  of  the  argument,  as  to  the  clothes  of 
a  party  incapacitated  by  nature  or  by  acci- 
dent from  procreating  children,  which  appear 
by  the  Hindoo  Law  to  be  excepted.  AH  these 
details  shew  that  the  proof  must  be  upon 
the  party  seeking  to  bring  it  within  the' 
excepted  case. 

Now,  it  appears  here  very  doubtful  in 
what  way,  and  indeed  there  is  no  evidence 
in  what  way,  this  man,  though  we  may  sus- 
pect it  from  what*is  stated — there  is  no  proof 
in  the  cause  that  shews  how  this  property 
was  acquired ;  but  it  is  perfectly  clear,  as  it 
appears  to  their  Lordships,  that  there  was 
some  family  property  in  which  the  Bhow 
shared,  although  not  large,  and  that  that  pro- 
perty was  never  abandoned,  hut  taken  to  by  the 
Bhow,  who  was  enjoying  the  more  splendid 
fortune  of  the  Durbar  at  Poonah;  and  he 
left  his  brother,  it  appears  by  the  corre- 
spondence between  him  and  Bajee  Row  Man- 
keswur,  in  the  82nd  and  83rd  folios  of  the 
Appendix,  in  some  sort  of  charge  of  the 
property,  and  always  appeared  to  take  an 
interest  in  it,  and  to  report  Respecting  the 
management  of  it,  though  his  agent  com- 
plains of  not  having  received  any  orders 
from  the  Bhow*    His  brother'  says,  when  he 
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was  getting  ready  to  proceed  to  the  appoint- 
ment '  which  had  been  provided  for  him, 
"  You  have  quite  suddenly  provided  this 
ior  me,  as  for  six  years  you  have  merely 
employed  me  in  the  charge  of  the  fields, 
&c.,  at  home;"  and  there  are  other  letters 
from  Row  Mankeswur,  which  show  that  the 
Bhow  was  still  connected  with  the  property. 
-It  cannot,  therefore,  be  said,  there  is  no 
property,  though  it  is  very  small;  nor  can 
it  be  said  he  gave  it  up.  He  maintains  a 
more  immediate  connection  with  it  than 
would  be  supposed  natural  to  a  man  placed 
in  a  much  higher  situation  and  separated  from 
it  by  local  circumstances. 

Upon  the  whole,  viewing  this  as  a  ques- 
tion of  Hindoo  Law,  upon  which  it  is  impos- 
sible to  speak  with  any  great  confidence, 
and  the  question  appearing  to  their  Lord- 
ships to  be  decided  upon  right  grounds, 
throwing  the  proof  upon  the  right  party, 
and  that  proof  not  being  given,  it  is  the 
opinion  of  their  Lordships  that  this  decree 
appealed  from  must  be  affirmed. 

With  respect  to  the  costs,  we  take  for 
granted  that  the  respondent,  in  a  large  pro- 
perty of  this  kind,  will  make  no  application 
for  costs;  and  it  would  not  be  an  unfit 
thing  (I  do  not  know  what  the  Court  below 
have  done)  to  suggest  that  it  would  be 
.proper  that  the  costs  of  the  whole  pro- 
ceeding should  be  paid  out  of  the  estate. 
It  is  a  very  large  property. 

Mr.  Adam, — We  make  no  objection,  if 
that  is  the  impression  of  your  Lordship's 
mind. 

The  Lord  Chancellor, — It  is  a  very 
large  property.  The  question  is  whether 
it  is  /"aoOjOOO  or  a  larger  sum. 

Mr.  Miller. — There  njay  be  difficulties 
in  it. 

Tbt  Lord  Chancellor.— VJt  shall  hear 
no  more  of  it.    We  call  your  attention  to  it. 


The  4th  January  i 
.    Limitation—Maintenance. 

On  Appeal /ram  the  Sudder  Dewanny 
Adawlut  of  Bengal. 

George  James  Gordon,  Executor  of  Futteh 

Yab  Khan, 

•  versus 

Khajeh  Aboo  Mahomed  Khan. 

Thtnullum  <#7w/i«  Clause  of  Section  3,  Regulation  II„ 
*  t«05,  does  not  apply  to  a  case  where  the  occupant  was 


not  a  mortgagor  or  depositary  otherwise  thao  asB 
was  subject  to  pay  a  portion  of  the  proceeds  cite 
property  to  another  dunng  her  life-time. 

The  Vice- Chancellor. — In  this  case  lim 
Lordships  are  of  opinion  that  it  is  not 
cessary  to  hear  Counsel  for  the  respondoft. 
Their  Lordships  are  all  of  opinion  that  m 
any  way  of  putting  the  case,  the  appeOatfi 
are  barred  by  length  of  time,  having  regad 
to  those  Regulations.  If  the  appelkaa 
think  that  their  claim  has  been  mzdt  ott 
by  virtue  of  what  is  called  the  Mahomedai 
law  of  inheritance,  independently  of  it 
decree  of  1777,  then  it  appears  that  Nadiza 
Begum  died  in  the  year  1798,  and  there  ii 
no  reason  whatever  why  they  might  noc,  is 
the  heirs  of  Nadira  Begum,  have  brougli 
their  suit  prior  to  the  year  1777.  Bat,  M 
it  is  put  upon  the  circumstance,  that  by  te 
decree  of  1777  she  is  to  be  considered  s 
having  acquired  a  right  to  a  foarth  pan, 
you  must  look  to  the  terms  of  the  decne 
of  1777. 

Now,  the  decree  of  1777,  as  it  is  set 
forth  in  the  printed  papers,  directs  dos, 
**  as  to  the  altumgha  mehals,  Behadnr  Kfan 
"  shall,  on  the  part  of  Aulem  Beg-,  hold  tti 
'*keep  possession  and  occupation  of  tfaci^ 
"and  shall  annually  give  to  Mnssunrt 
"  Nadira.  Begum,  during  her  natural  Hfe, 
"  three  shares  of  twelve,  as  aforesaid, 
"  the  produce  of  them."  And  it  is 
able  that,  in  looking  at  the  report  by  Mac- 
naghten  of  the  suit  between  Omar  Eina 
and  Aboo  Mahomed  Khan  and  otbai, 
which  was  a  cause  between  the  beii^  of 
Aulem  Beg,  there  seems  to  be  a  tianslatioi 
of  that  very  proceeding  of  1777,  which  n- 
presents  that  the  altumgha,  according  s 
custom,  was  to  be  delivered  over  to  the 
charge  of  Behadur  Khan,  who  was  to  hold 
and  keep  possession  for  her  maintenance. 

Their  Lordships  are  therefore  of  opiniao 
that,    upon    the    true   construction  <^  tba 
decree  of  1777,  Behadur  Khan  wzs  to  be 
considered    merely    as    the    depositary  or 
agent  for  Aulem  Beg,  who  was  the  heir  of 
the  deceased  party,  the  husband  of  Nadia 
Begum,  liable  only,  to  the  obligation  to  par 
to  her,   for  her  life  only,  the  produce  d 
one-fourth    of    the    inheritance;    and  it  if 
plain,  upon  looking  to  what  took  place  ia 
the  case  of  the  dispute  between  the  hetcs  d 
Aulem  Beg,  that  any  right  on  the  part  d 
Aulem  Beg  or  her  heirs  to  inherit  after  the 
expiration  of  her  life  never  was  in  2m  iQf 
acknowledged.  ^ 

Their  Lordships  are  of  opinion,  tbeK£ait»  ' 
that  the  Regulatioif  of  1 793  directly  appBcs  } 
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this  case;  and  it  is  impossible  to  say 
this  case  caa  be  brought  within  the 
;tl:iird  Section  of  the  Government  Regulation 
ll.  of  1805,  because  it  cannot  be  truly  said 
tliat  Behadur  Khan  was  a  mortgagor  or 
^depositary  only  for  Nadira  Begum,  other- 
Wise  than  as  he  was  subject  to  pay  to  her 
[^tone-fourth  of  the  proceeds  during  her 
life :  and  their  Lordships  being  of  that 
'opinion,  the  consequence  is  that  the  decree 
^f  the  Court  below  must  be  affirmed.  But, 
^'ixiasmuch  as  it  does  appear  that  there  was 
^SOme  variance  as  to  the  opinions  and  the 
^reasons  upoB  which  the  judgment  proceed- 
^'ed,  I  think  it  should  be  affirmed  without 
;*costs. 

Mr,    Serjeant  Spankie, — Your  Lordships 
,  axe   aware  that  in  this  case  the  East  India 
\  Company  came  forward  upon  the  application 
of  the  respondent. 

The  Vice-Chancellor, — Yes,  we  are  aware 
of  that. 

f  Mr.  Serjeant  Spankie, — The  reason  of 
rxay  mentioning  it  is,  that  I  am  not  sure 
i:^rbether  this  case  falls  under  the  Aft  of 
h  Parliament.  The  East  India  Company  came 
t'ixi  upon  the  desire  of  the  party,  in  obedience 
hto  the  wish  of  the  Privy  Council ;  so  that 
r^bere  seems  reason  for  saying  that  they 
nt-ongbt  to  be  paid  their  jcosts  by  the  respond- 

•  *«nt. 

--•  The  Vice-Chancellor,— T\itTi  I  think  you 
^'bad  better  present  a  petition,  stating  the 
^  circumstances. 

'        Mr,  Serjeant  Spankie,-s-We  will  do  so. 

The  6th  January  1834. 

"'X^ms:  possession  prima  facieCevidenctf  of  title — 

*  Adoption  in  BareiUy— Title  of  third  person. 

On  Appeal  from  the  Sudder  Dewanny 
Adawlut  of  Bengal, 

Rajah  Haimun  Chull  Sing 

versus 

Koomer  Gunsheam  Sing. 

Uninterrapted  and  undisputed  possession  for  a  long 
period  of  time  constitutes  sufficient  pHmd  facie  evidence 
of  title  ;  but,  if  this  possession  is  admitted  to  be  under 
an  adoption,  it  will  avail  nothing-  if  the  adoption  fails. 

In  the  district  of  Bareilly  the  authority  of  the  hus- 
t>and  is  essential  to  the  validity  of  an  adoption. 

So  much  of  the  Sudder  Court's  decision  as  determined 
the  question  of  title  of  a  third  person,  which  was  not 
the  Question  in  the  cause,  was  reversed. 

Mr.  Justice  J,  Parke, — This  case  comes 
before  their  Lordships«on  an  appeal  from  a 


decree  of  the  Sudder  Dewanny  Adswlut  of 
Bengal,  in  a  suit  originally  brought  by  the 
appellant,  in  the  month  of  December  1810, 
in  the  Provincial  Court  of  Bareilly,  against 
Rany  Bhuddorun,  for  the  recovery  of  the 
zemindary  or  talooka  of  Rohroh.  The  ap- 
pellant claimed  as  the  adopted  son  of  the 
deceased  Rajah  Koosul  Sing,  proprietor  of 
that  talooka,  who  died  about  1775.  He 
claimed  by  virtue  of  an  adoption  which  was 
made  about  1778  or  1779,  when  the  appel- 
lant was  two  years  old,  by  one  or  both  of  the 
deceased  Rajah's  widows,  Rany  Chunder 
Bunse-  and  Rany  Bhuddorun.  He  also  al- 
leged that  he  had  been  in  possession  of  the 
zemindary,  and  ackpowledged  as  the  Rajah 
or  zemindar,  from  that  time  till  the  occupa- 
tion by  the  British  Government^  in  1801  or 
1802,  of  the  Ceded  Provinces,  of  which  this 
formed  a  part.  He  stated  that  the  first 
triennial  settlement  was  formed  with  him  in 
that  character  in  1803,  and  that  on  its  ex- 
piration the  original  defendant,  the  Rany, 
fraudulently  acquired  possession  and  obtain- 
ed the  subsequent  settlements. 

The  defendant  disputed  the  fact  of  the 
alleged  adoption,  and  denied  its  validity  if 
true,  and  insisted  that  the  appellant  never 
had  the  possession  of  the  zemindary  in  his 
own  right. 

Evidence  was  given  on  both  sides  in  the 
Provincial  Court  as  to  the  fa6b  (but  none 
in  support  of  the  fraud  suggested  by  the 
claimant),  and  the  opinion  of  the  Pkindit 
of  the  Zillah  Court  was  obtained  upon  the 
law  ;  and  on  the  12th  of  April  1813  a  decree 
was  pronounced  against  the  claim  of  the 
appellant.  From  that  decree  an  appeal  took 
place  to  the  Sudder  De^^'anny  Adawlut  in 
January  181 5.  Pending  the  proceedings 
in  that  Court,  and  in  the  course  of  the  same 
year,  the  original  defendant  died,  and  a  pro- 
clamation was  made  for  her  heirs  to  come 
in  and  defend  the  suit. 

On  the  8th  July  1817,  the  present  re- 
spondent who  claimed  to  be  die  heir  of 
the  deceased  Rajah  as  his  son  by  a  Gundarpy 
marriage  to  a  seventh  wife,  and  Ruttun 
Sing  who  claimed  as  the  son  of  the  daugh- 
ter of  Rany  Chunder  Bunse,  were  admitted 
as  acting  for  the  deceased  respondent.  In 
the  meantime,  the  Collectors  of  the  district 
appear  to  have  put  the  appellant  into  pos- 
session of  a  moiety  of  the  malikana  rights 
oi  the  zemindary  in  question  during  the  life 
of  the  Rany  Bhuddorun,  and  after  her 
death,  in  October  18 15,  into  the  excloshre 
possession  of  the  whole  ;  and  this  possession 
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appears. to  have  continued  until  the  deter- 
mination of  the  suit. 

The  Pundits  of  the  Sudder  Court,  and 
also  the  Pundit  of  the  Provincial  Court  of 
Bareilly,  were  afterwards  consulted.  Some 
precedents  were  referred  to,  which  form 
a  part  of  the  printed  Appendix,  and  the 
Court  pronounced  its  final  decree  on  the 
1 2th  August  1817,  by  which,  in  the  first 
place,  the  decision  of  the  Provincial  Court 
disallowing  the  claims  of  the  appellant  was 
confirmed,  and  in  the  second  it  was  finally 
and  fully  ordered  that  the  property  in  dis- 
pute should,  in  right  of  succession,  de- 
scend to  Gunsheam  Sing,  the  son  of  the 
Rajah  Koosul  Sing,  as  the  proprietor ;  that 
the  claim  of  Ruttun  Sing  should  be  dis- 
allowed, and  Gunsheam  Sing  is,  in  effect, 
directed  to  be  put  into  possession  of  the 
disputed  zemindary. 

From  this  decree  an  appeal  has  been  made 
to  the  King  in  Council,  and  the  case  has 
.been  argued  with  great  talent  on  both  sides. 

The  two  parts  of  this  decree  require  a 
distinct  consideration,  ^s  to  the  first,  the 
cmly  question  is,  whethtr,  upon  the  evidence 
adduced  by  the  appellant  and  the  Rany,  he 
has  established  a  right  to  the  zemindary  as 
agsdnst  her  ;  and  in  deciding  that  question, 
the  alleged  title  of  the  now  respondent 
(which,  if  true,  would  have  prevented  the 
adoption  altogether)  must  be  wholly  omitted. 
It  has  never  been  proved  as  a  fact  in  the 
cause  for  decision,  as  between  the  appellant 
and  the  Rany,  nor  indeed  for  any  purpose, 
that  the  deceased  Rajah  had  a  child,  the  pre- 
sent respondent. 

Upon  the  evidence,  the  whole  question 
turns  on  the  fact  of  the  alleged  adoption, 
and  its  validity  according  to"  the  Hindoo  law. 

Their  Lordships  by  no  means  question  the 
doctrine  contended  for  by  the  learned  Counsel 
for  the  appellant,  that  uninterrupted  and  un- 
disputed possession  for  a  long  period  of  time 
constitutes  suflicient  primd  facie  evidence  of 
title.  That  is  a  recognized  rule  of  our  law, 
and  upon  general  principles,  for  the  sake  of 
the  security  of  property,  seems  to  be  appli- 
cable to  that  of  other  countries,  where  the 
iaw-giver  has  not  specially  established  a 
different  provision.  Nor  is  it  disputed  that 
such  a  possession,  even  for  a  less  period  than 
that  which  elapsed  between  the  years  1778 
or  1779,  when  the  alleged  adoption  took 
place,  and  1805  or  1806,  when  the  Rany 
obtained  th^  settlement  of  the  talooka, 
would  have  been  sufficient  to  have  thrown 
the  burthen  of  disproving  the  title  of  the 
claimant  on  the  opposite  party. 


Whether,  in  this  case,  such  a  possewE 
has  been  proved  on  the  part  of  HaimB 
ChuU  Sing  is  very  doubtful  ;  but  their  Lofd- 
ships  think  it  wholly  unnecessary  to  co- 
mine  the  evidence  of  it  in  detail,  becaase, 
assuming  that  the  possession  was  proved,  t 
is  perfectly  clear,  upon  the  plaintiff's  o«i 
shewing,  that  such  possession  is  referable  10 
his  alleged  title  by  adoption,  and  to  ihit 
alone.  If  there  was  no  title  by  adoption^  ^ 
possession  avails  nothing. 

Of  the  fact  of  an  adoption  by  the  senior 
widow  no  reasonable  doubt  can  be  enlcr- 
tained  ;  and  therefore  the  question  is  re- 
duced; upon  this  branch  of  this  case,  to  tJus 
single  point :  Whether  that  adoption  was 
valid  in  point  of  law,  or  not  ? 

It  may  also  be  admitted,  on  the  assaiD|h 
tion  of  the  proof  of  undisputed  possessioc 
for  a  long  space  of  time,  that  every  presump- 
tion of  fact  should  be  made  in  favor  of  ibe 
validity  of  the  act  by  virtue  of  which  it 
took  place,  and  that  the  onus  of  profria; 
those  circumstances  which  render  it  invalid 
in  point  of  law,  if  the  nature  of  the  caie 
requires  such  proof,  ought  to  lie  on  tlic 
other  side. 

Does  it  then*  appear  that  this  adoptioi 
was,  by  the  Hindoo  law  in  force  in  tMs 
district,  invalid  ?  It  must  be  first  determined 
what  the  provisions  of  that  law  are. 

On  the  part  of  the  appellant  it  is  insisted 
that  a  widow  (and,  if  there  be  more  than  one, 
the  senior  widow)  may  make  a  valid  adop* 
tion  of  a  relative  of  the  deceased  husbaiM. 
provided  it  be  done  with  the  consent  of  the 
nearest  relatives  of  that  husband,  who  are 
the  widow's  natural  guardians ;  and  that, 
if  an  only  or  eldest  son  be  given,  such  gift 
may  be  made  without  guilt  in  the  giver,  if 
made  in  the  particular  form  called  dawq^a- 
mushy  ay  ana^  and,  if  not,  is  nevertheless  valid 
when  made. 

On  the  part  of  the  respondent  it  is  in- 
sisted that  the  authority  of  the  husband  b 
absolutely  essential  to  the  validity  of  the 
adoption,  and  that  a  gift  of  an  only  or  eldest 
son,  unless  in  the  above-mentioned  form,  is 
not  merely  a  violation  of  the  law  in  the  giver, 
but  is  absolutely  void. 

The  Court  of  Bareilly  pronounced  against 
the  appellant,  on  the  ground  that,  thaqgli 
the  widow  might  make  an  adoption,  she 
could  not  do  so  without  the  consent  ol  her 
own  relations,  which  was  not  given.  Thp 
Sudder  Dewanny  Adawlut  confirmed  *tiMtf 
decision  on  a  different  ground;  namcllV 
that  by  law  the  authority  of  the  husband  wtL 
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essential,  and  that  such  authority  was  want- 
ing in  this  case. 

Their  Lordships  are  now  to  decide  whe- 
ther that  position  is  correct;  and  they  must 
decide  with  the  means  of  information  with 
which  their  Lordships  have  been  supplied, 
partly  from  the  Native  authorities  in  the 
several  Courts  below,  and  partly  from  the 
text-books  which  have  been  cited  in  the 
course  of  the  argument.  They  are  bound 
to  act  according  to  the  usual  practice,  and 
not  to  advise  the  reversal  of  the  decree  of 
the  Court,  unless  they  are  satisfied  that  the 
decree  is  wrong ;  and  more  especially,  in  a 
case  in  which  the  Judge  of  that  Court,  from 
his  education  and  habits,  must  necessarily 
have  more  information  on  the  subject  than 
most  of  their  Lordships  now  present  can  be 
supposed  to  possess.    . 

Upon  a  full  consideration  of  these  author- 
ities,   their  Lordships   are    of  opinion   that 
they  cannot  come  to  the  conclusion  that  the 
decision  of  the  Court  below  is  wrong.     Ac- 
'.cording  to  the  Native  text-writers  it  seems 
40  be  clear  that  the  ancient  law  of  Hindoos- 
•lan  required  the  authority  of  the  husband ; 
but  it  is  also  clear  that  the  strictness  of 
that  law  has  been  in  many  districts  relaxed 
.or  modified  by  local  usage ;  and  the  opinion 
(ipf  the  Sastries,  as  published  in  Mr.  Borra- 
dalle's  Bombay  Reports,   is  very  strong  to 
gghew  that  in  the  Mahratta  States  to  the  west 
a  the  Peninsula,  the  law  does  not  require 
lUky  such  authority  to  render  the  act  valid. 
But  that  such  relaxation   has  extended   to 
this  particular  district  is  not,  in  their  Lord- 
'diips'   judgment,   established;  on  the  con- 
tmiy,  the  weight  of  the  authority  is  in  favor 
the  opposite  conclusion.     The  opinion 
the  Pundits  of  the  Sudder  Court,  both 
this  case  and  the  case  of  Shumshere  Mull 
ij[Appendix,  p.  83),  and  that   of  the  Pundit 
lif  the  Provincial  Court  of  Appeal  of  Bena- 
jpes  in  the  latter,   appearing  to  be  entitled 
to  .more   credit  than  those  of  the   Pundits 
of    the    Zillah    and    Provincial    Courts    of 
'Stawah  and  Bareilly  and  of  the  City  Court 
idi  Benares. 

Without  pretending  to  decide  what  is 
the  law  in  other  districts  of  India,  their 
Lordships  feel  bound  to  say,  that  in  this 
particular  district,  upon  the  authorities 
brooght  forward  in  this  particular  case,  they 
mnst  pronounce  that  the  law  requires  the 
direction  of  the  husband  in  ordet*  to  the 
Validity  of  an  adoption :  at  all  events, 
-0iey*  cannot  say  that  it  does  not ;  which 
iSbfsy  must  do  in  order  to  reverse  the  judg- 
t  in  this  case.       .  * 


Then,  was  there  such  an  authority  given 
in  this  case  ?  It  is  clear  from  all  the  eri- 
dence  that  it  was  not.  There  is  no  evi- 
dence of  any  kind  leading  to  the  supposition 
that  it  was.  The  interval  of  four  years 
which  elapsed  between  the  Raja's  death  and 
the  adoption  raises  a  strong  presumption 
that  his  authority  was  not  given ;  for,  if 
it  had  been,  a  direction  so  important  in  a 
religious  point  of  view  would  naturally 
have  been  carried  into  effect  much  sooner 
after  his  death ;  and  besides,  no  one  plead* 
ing  or  document  on  the  part  of  appellant, 
at  any  stage  of  the  case,  suggests  that 
such  an  authority  was  given. 

Their  Lordships,  therefore,  think,  upon 
this  view  of  the  law,  that  upon  the  evidence 
in  this  case  it  clearly  appears  that  the  adop- 
tion was  invalid,  and  the  title  which  rests 
on  that  adoption,  and  was  the  foundation 
of  the  suit,  being  for  this  reason  invalid, 
the  appellant  must  fail  in  that  suit,  and  so 
much  of  the  judgment  as  affirms  the  decree 
of  the  Court  below  must  be  itself  affirmed. 

It  is  unnecessary;  to  determine  whether 
the  other  objections  to  the  adoption  were 
well  founded :  probably  they  were  not. 

The  second  part  of  the  decree,  which 
establishes  the  right  of  the  respondent,  and 
in  effect  directs  him  to  be  put  in  possession 
of  the  zemindary,  cannot,  in  the  judgment 
of  their  Lordships,  be  supported. 

It  was  contended  that  the  appellant  had 
no  interest  in  that  part  of  the  decision, 
and  could  not  be  heard  to  complain  of  it. 
But,  in  truth,  he  had  an  interest;  at  least, 
it  is  not  clear  that  he  had  not  some  interest. 
If  he  had  acquired  no  right  to  the  posses- 
sion subsequent  to  that  right  upon  which 
he  founded  his  plaint,  he  could  perhaps 
have  had  no  ground  to  complain  of  a  deci* 
sion  which,  after  negativing  his  claim, 
affirmed  that  of  another :  but,  as  he  certainly 
acquired  a  possession  of  some  sort  by 
lawful  authority,  if  the  Collector's  stater 
ment  in  evidence  in  the  cause  be  correct,  by 
a  grant  by  the  Executive  Government  after 
the  Rany's  death,  that  title  should  not 
have  been  disturbed  by  the  decree  of  the 
Sudder  Court  establishing  the  right  of 
another,  who  was  not  for  this  purpose  a 
party  to  the  cause,  but  the  appellant 
should  have  been  allowed  to  retain  posses- 
sion, as  far  as  that  Court  was  concerned, 
and  the  Executive  Government,  which  gave 
the  title,  should  have  been  left  free  to 
allow  it  to  continue  or  to  be  taken  away,  as 
it  thought  fit. 
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That  title  was  not  given  upon  the  fooling 
of  any  preceding  decree  which  was  re- 
versed, but  probably  was  bestowed  because 
the  appellant  was  supposed  by  the  Govern- 
ment to  be  the  adopted  heir;  and  the  lan- 
guage of  the  Collector's  report  is  in  favor 
of  that  supposition.  It  may  possibly  have 
been  given,  because  the  zemindary  was 
deemed  a  bonam  vacans,  and  the  appellant 
was  thought  a  fit  person  to  receive  .the 
grant.  In  the  former  case,  it  was  for  the 
Government  to  rectify  the  mistake,  by 
withdrawing  the  grant  after  the  affirmance 
of  the  decree  of  the  Provincial  Court,  and 
granting  to  whom  it  pleased.  In  the  latter, 
the  appellant  ought  to  have  been  permitted 
to  continue  in  possession,  subject  to  be  dis- 
possessed by  any  one  shewing  a  title  not  bar- 
red by  lapse  of  time.  But  the  Court  of  Sud- 
der  Dewanny  Adawlut  has  no  right  at  all  to 
determine  the  question  of  title  of  a  third 
person,  for  it  was  not  the  question  in  the 
cause,  and  that  part  of  their  decree  which 
has  this  effect  their  Lordships  will,  recom- 
mend to  His  Majesty  i%  reverse,  and  after 
that  reversal  the  Executive  Government  will 
deal  with  the  possession  as  it  thinks  fit. 

Mr,  Miller, — Do  your  Lordships  intend 
that  reversal  to  be  with  costs } 

Mr,  Justice  J.  Parke, — No,  without  costs. 
It  is  partly  affirmed  and  partly  reversed,  with- 
out costs. 

Mr,  Miller, — And  we  are  to  be  put  in 
possession,  as  we  were  at  the  time  of  the 
grant? 

Mr,  Justice  J,  Parke, — We  leave  it  to 
the  Executive  Government  to  deal  as  they 
think  fit  with  the  possession. 

The  Vice-Chancellor, — On  the  part  of  the 
East  India  Company,  do  you  make  any  appli- 
cation as  to  costs?  The  Company  have 
brought  forward  the  case. 

Mr,  Serjeant  Spankie, — Yes,  my  Lord. 

The  Vice-Chancellor, — There  is  a  sum 
raised  by  the  zemindar  and  deposited  in  the 
hands  of  the  Company  for  the  costs. 

Mr.  Serjeant  Spankie, — That  was  in  lieu 
of  security. 

Mr,  Justice  Bosanquet, — As  to  the  costs 
disbursed  on  account  of  the  appellant,  the 
appellant  is  personally  liable  to  repay  the 
Company  such  costs  as  have  been  incurred  by 
them  in  carrying  on  the  cause. 

Mr,  Serjeant  Spankie, — Will  your  Lord- 
ships make  ^hat  a  separate  order,  or  will  it 
accompany  the  other  ? 

Mr,  Justice  Bosanquet, — It  will  accom- 
pany the  other.  You  have  seen  the  order  of 
the  King  in  Council. 


Mr.    Serjeant   Spankie,— -XtL 
That  one  made  at  Brighton  1 
It  directs  that  the  costs  arc  to  be 
such  persons,  and  in  such  mioDer. 
the  Company  should  have  such 
Judicial     Committee     should 
terms  must  be  inserted  in  the 
is  the  first  case  of  the  kind,  and 
sirable  it  should  be  drawn  up  vith 

Mr,    Miller. — If  your  Lordships 
objection  to  it,  the  order  can  be 
with  liberty  for  the  parties  to 
it  is  finally  passed. 

Mr.  Justice  J.  Par^t^.— There  is 
culty    in    drawing    up    the    ordo-    if 
understand  the  principle. 

The     Vice- Chancellor. — If  yau   ^nl 
the   tro.uble   of   drawing  up  between 
selves  some  order  regarding  the  cotts, 
then  let  their  Lordships  see  it,    iher 
make  such    alterations  as    thej    thii^ 
pedient. 

Mr,    Justice   J,   ParM.— The 
upon  which  it  will  be  to  be  settled 
that  the   East   India   Company 
their  remedy  ags^jnst  the  responde&t  for 
costs,  and  take  their  remedy  against  ^\ 
pellant  for  such  costs  as  they  have  n 
upon  his  part  upon  the  sum  deposited  r 

^Mr,    Serjeant   Spankie. — We    shaD 
a  lien  upon  the  sum  deposited. 

Mr,  Justice  J,  Parke. — Yes ;  and  if 
sum  remains,  that  is  to  be  returned. 

Mr,    Lloyd. — The    way    your   Lor< 
dealt  with  it  in  the  cases  compromisei 
this:  that  the  costs  of  the  Company 
paid   out  of  the  fund   deposited,  and 
a  remedy  over  on  behalf  of  the 
against  the  appellant.     Whether  you 
that   should   be   carried   into  effect  ia  #| 
case,  your  Lordships  will  say. 

Mr,  Justice  J,  Parke  — No ;  it  wonU 
hard  to  make  the  appellant  pay  the  cojtt'j 
the  respondent  in  this  case. 


The  8ih  January  1834. 

Loan  for  Zemindaij — Suit  a^fainst  ZtaSttbt 
for  Debt^ReguUtioiu  of  1781  mad  1767* 

On  Appeal  from  the  Sudder  Drd'«»»y 
A  dawlut  of  Bengal. 

Gopee  Mohun  Thakoor  and  others 

versus 

Raja  Radhanat, 

Where  money  was  borrowed  to  pay  the  «*••*?! 
from  a  zemindary  and  paid  to  the  GovemiBert <* ff 
account>  the  bond  given^by  the  Vakeek  asd  Ki** 
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■^JW  ^  of  the  zemindary  to  the  trustee  for  the  lenders  in 
uyjf .  .JEnglish  form  for  the  purpose  of  enabling  them  to 
,     /irce  the  personal  engagements  of  the  Vakeels  and 
^  ^3|U^rs  in  the  Supreme  Court,  was  held  not  to  dei)rive 
KJaiiKtlenders  of  their  right,   under  the  law  prevailing 
,- j^.JHig  the  natives,  in  matters  of  contract,  to  sue  the 
'  ^' ikidar  in  the  Courts  of  the  Mofussil. 
Om^  Ibld  also  that  the  laws  of  17S1  and  17S7  w^re  repeal- 
be  m^y  ^^  i^^^  ^^  '  79^>  when  this  action  was  brought, 
.  ^r there  was  nothing  in  those  two  former  Regulations 
^^*^-fch  made  it  illegal  for  the  zemindar  to  contract  a 
I'lifefat,  or  for  any  other  native  to  take  an  obligation  from 
-Nf^imfau*,  without  the  consent  of  the  Officers  of  Reve- 
.  ■      »;  but  that  such  an  obligation,  if  founded  on  a  valuable 
'ttKCuJderation,  wotild  be  equally  binding  upon  the  con- 
)r  ikz^'K^  ^^  ^^^  zemindar,  and  the  demand  and  the  pay- 
!    ipt  would  be  equally  legal,  as  if  such  consent  had  been 
*-    bined  and  registered,  though  no  Court  of  Justice 
J.hwbi  have  jurisdiction  to  enforce  the  right. 

Mi^Mr,  Justice  Bosanquet. — In  this  case  a 
F^flt  was  commenced  in  the  year  1796  in  the 
^'^'fcah  Court  of  Dinagepore  by  the  appel- 
sR^fcts,  representing  Durp  Narain  Takoor  and 
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arassey  Ghose,  who  were  money-lenders 
Calcutta,    against  the    zemindar,  Rajah 
Ihanat,  to  recover  a  large  sum  of  money, 
ounting  to  80,150  rupees,  alleged  to  have 
n  advanced  by  them  in  1780  for  the  use  of 
zemindary,  during  the  minority  of  the 
lindar,  to  two  persons  named  Janikiram 
ig  and  Sudanund  Sirkar,  who  were  the 
ully  appointed  managers  and  vakeels  of 
zemindary. 
The  principal  part  of  this  sum  was  said 
have  been  advanced  for  thfe  purpose  of 
abling  those  persons  to  pay  the  kist  then 
ie  from  the  zemindar  to  Government,  and 
I  have  been  actually  received  by  Govern- 
icnt,  in  discharge  of  the  kist. 
To  secure  the  money  thus  advanced,  in 
86  a  bond  in  the  English  form  was  given 
Sudanund  Sircar,  the  Vakeel  at  Calcutta, 
an  English  gentleman,  as  a  trustee  for  the 
ndecs;  and,  the  amount   not  being  paid. 
Bother  bond  was  given  for  the  same  amount, 
ith  interest,  in   1787,  by  Janikiram  Sing 
nd  Sudanund  Sircar,  to  the  same  trustee, 
ho  in  each  case  signed   a  declaration  of 
■  trust  in  favor  of  the    lenders.      The  first 
:  "bond  was  not  put  in  suit,  having  been  given 
up ;  but,  the  money  not  being  paid,  the  two 
obligors  in  the  last  bond  were  sued  upon 
K  in  the  Supreme  Court  and  taken  in  exe- 
cution, and  Janikiram  Sing  died  in  jail. 

The  Zillah  Court  dismissed  the  suit 
against  the  zemindar.  On  an  appeal  from 
tba  decree  of  the  Zillah  Court  to  the  Pro- 
vincial Court,  much  evidence  was  given 
which  had  not  been  laid  before  the'  Zillah 
Court.  The  former  decree  was  reversed 
witb  costs,  and  the  Provincial  Court  deter- 
mined that  the  zemindar  was  liable  to  pay 
the  sum  of  60^300  rtipees,  the  amount  for 
which   the  bond  was  giveni  together  with 
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interest  equal  to  the  whole  principal,  making 
together  1,20,600  rupees,  the  amount  of  the 
penally  of  the  bond,  that  Court  being  of  opi- 
nion that  whatever  loan  borrowed  in  the 
time  of  Janikiram  Sing  or  of  any  other 
Surburakar  of  the  zemindary  should  be 
proved  to  have  been  actually  paid  into  the 
Treasury,  was  payable  by  the  zemindar  from 
the  zemindary;  and  being  also  clearly  of 
opinion  that  60,300  rupees  paid  by  the 
money-lenders  was  received  into  the  treasury 
on  account  of  the  zemindary.  The  sum  of 
300  rupees,  in  addition  to  the  60,000  rupees, 
the  amount  of  the  loan,  appear  to  have  been 
the  expenses  attending  the  transaction,  be- 
ing just  one-half  per  cent,  upon  the  loan; 
and  the  Provincial  Court  seems  to  have 
treated  the  account  of  the  obligee  upon 
the  zemindar  as  commensurate  with  the  pe- 
nalty of  the  bond. 

On  appeal  to  the  Sudder  Dewanny  Adaw- 
lut,  the  decree  of  the  Provincial  Court  was 
reversed,  and  that  of  the  Zillah  Court 
affirmed. 

The  only  reasoi\^for  this  reversal,  which 
is  distinctly  expressed  by  the  Judges  of  the 
Sudder  Dewanny  Adawlut,  is  founded  upon 
the  latter  part  of  Article  20  of  the  Regula- 
tions of  July   1 78 1  and   1787,  which,  they 
say,  was  overlooked  by  the  Provincial  Court 
when  referring  to  that  Article,  which,  after 
prohibiting  the  Courts   of  Justice  from  de- 
termining   any  suit   against  any  zemindar, 
talookdar,  chowdry,  or  other  holder  of  land 
being  malguzary,  unless  it  should  be  proved 
to  the  satisfaction  of  the   Court  that    the 
money  originally  lent,   arising    from    such 
other   valuable  consideration,  was  for   the 
service  of  the  zemindary,  talookdary,  chow- 
dry, or  other  land,  and  actually  paid  to  the 
Government  as  part  of  the  revenues  thereof, 
proceeds  expressly  to  prohibit  the   Courts 
of  Justice  from  passing  any  decree  in  any 
suit  against  a  zemindar  or  other  landholder 
of  malguzary  lands,  concerning  any  debt, 
contract,  bond,  or  other  engagement,  con- 
cluded by  them  after  the  ist  of  August  1781, 
unless  proved  to  have  been  contracted  with 
the  previous  sanction   and  consent  of  the 
Committee  of  Revenue,  and  that  a  note  or 
memorandum,  specifying  such  consent,  has 
been  registered  in  the  Sudder  Kanoongoe's 

office. 

The  Judges  of  the  Sudder  Dewanny 
Adawlut  do  not  express  any  opinion  upon 
the  effect  of  the  evidence,  or  any  dissatisfac- 
tion with  the  conclusion  drawn  from  it  by 
the  Provincial  Court,  but  foriAed  their  decree 
of  reversal  upon  the  Clause  of  the  Regula- 
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tions  which  had  not  been  noticed  by  the 
Provincial  Court;  and  they  state  no  parti- 
cular objection  to  the  principle  of  the  deci- 
sion of  the  Provincial  Court,  but  they  sim- 
ply add  a  remark  (possibly,  and  I  think  most 
probably,  in  allusion  to  the  effect  of  the 
Clause  supposed  to  offer  an  insuperable  im- 
pediment to  the  suit)  that  the  suit  was  not 
instituted  until  Janikiram  Sing  had  died  in 
jail,  where  he  was  confined  on  account  of  a 
decree  obtained  against  him  in  the  Supreme 
Court  for  the  amount  of  the  bond,  the  sub- 
ject of  the  present  action;  and  that  the 
natural  inference  to  be  drawn  from  this  fact 
is,  that  the  respondents  in  that  Court  did  not 
at  that  time  conceive  that  they  could  main- 
tain any  suit  at  law  on  account  thereof 
against  the  appellant.  The  case  has  been 
argued,  both  upon  the  effect  of  the  evidence 
and  upon  the  law.  The  evidence  is  alleged 
by  the  respondent  to  be  insufficient  to 
support  the  conclusion  of  the  Provincial 
Court,  and  the  appellants  insist  that  the 
Clause  of  the  Regulations  relied  upon  by  the 
Sudder  Dewanny  AdawlW  was  rescinded  at 
the  time  when  the  suit  \^as  commenced,  and, 
consequently,  that  the  appellants  were  at 
liberty  to  pursue  their  remedy  as  if  the 
Clause  never  had  existed. 
-  Their  Lordships  are  of  opinion  that  the 
evidence  laid  before  the  Provincial  Court 
sufliciently  established  that  the  sum  of 
60,000  rupees  was  advanced  by  the  persons 
whom  the  appellants  represent,  by  means  of 
a  hoondy,  or  bill  of  exchange,  drawn  on  the 
house  of  Gunness  Doss  of  Calcutta  in  favor  of 
the  Collector  at  Moorshedabad,  and  received 
into  the  treasur)'  of  the  Government  on  ac- 
count of  the  kist  due  from  the  zemindary  of 
Raja  Radhanat,  and  paid  when  due  ;  and 
they  are  also  of  opinion  that,  upon  the  evi- 
dence, this  sum  must  be  taken  to  have  been 
advanced,  not  to  Janikiram  and  Sudanund 
Sircar,  or  either  of  them,  in  their  individual 
characters  or  upon  their  own  account,  but 
.  advanced  to  them  as  manager  and  vakeel  of 
the  zemindary,  and  consequently  according 
to  the  law  prevailing  among  the  natives  of 
India,  became  the  subject  of  demand  upon 
the  zemindar  for  whose  benefit  it  was  ad- 
vanced. The  hoondy  was  given  by  the 
Shroffs  or  money-lenders  at  Calcutta  to 
Sudanund  Sircar,  who  was  the  Vakeel  of 
the  zemindary.  Both  the  money-lenders 
went  with  him  to  the  Khalsa  or  Treasury  to 
see  the  hoondy  delivered  to  the  proper  officer 
of  the  revenue,  and  the  Vakeel  alone,  in 
the  first  instance,  gave  any  bond  by  way  of 
security  to  the  lenders.   The  payee  in  the  bond 


was  an  English  gentleman,  a  mere  trustee  to 
the  money-lenders,  whose  name  was  intro* 
duced  for  the  purpose  of  enabling  the  panics 
interested  to  sue  in  the 'Supreme  Court,  and 
the  omission  of  the  Rajah's  name,  and  of 
any  mention  of  the  zemindary  in  the  bond, 
as  well  as  the  omission  to  obtain  and  register 
the  consent  of  the  Committee  or  Board  of 
Revenue,  may  well  be  accounted  for,  from 
the  apprehension  that  the  introduction  of 
any  matter,  apparently  relating  to  the  re- 
venue, might  prejudice  the  right  to  sue  in 
that  Court,  and  consequently  retard  the 
remedy  there  of  a  judgment  on  the  bond. 

It  has  not  been  suggested  that  the  mone? 
was  advanced  on  the  personal  account  of 
Sudanund  Sircar,  the  Vakeel,  nor  is  it  likely 
that  it  should  be  so  advanced  ;  and  if  it  was 
to  be  so  advanced  for  the  personal  benefit 
of  Janikiram,  it  is  very  improbable  that  the 
bond  should  have  been  taken  from  the 
Vakeel  of  the  zemindary  only.  The  bond 
not  having  been  discharged,  another  bond 
was  required  in  the  following  year,  from 
both  Janikiram  and  Sudanund  Sircar.  Bat 
the  question  to  be  determined  relates  to  the 
money  advanced  in  1786;  for  it  the  money 
then  supplied  was  advanced  on  account  d 
the  zemindary,  the  joint  and  several  bond 
given  as  a  security  in  the  ensuing  year,  will 
not  vary  the  nature  of  the  loan  or  discharge 
the  liability  of  the  zemindar. 

No  evidence  was  adduced  on  the  part  ot 
the  respondent  to  rebut  the  inference,  that 
the  money  so  advanced  to  the  Vakeel,  with 
which  the  kist  of  the  zemindary  was  ac- 
tually discharged,  was  advanced  for  the 
benefit  and  on  account  of  the  zemindary  . 
and,  though  it  has  been  remarked  that  the 
delay  of  the  m)Dney-lenders  to  commence 
any  suit  against  the  zemindar  after  the  death 
of  Janikiram^  affords  reason  to  suppose  that 
they  thought  that  they  had  no  right  to  do 
so,  we  do  not  know  when  the  Rajah  came 
of  age,  or  what  was  the  condition  of  the 
zemindary,  from  that  time  to  the  commence- 
ment of  the  suit  by  the  appellants  in  1706. 
about  four  years  after  the  death  of  Janic- 
ram,  or  what  was  the  state  of  the  famibei 
of  the  lenders,  who  died  between  the  time 
of  the  loan  and  the  commencement  of  tbe 
suit,  or  how  soon  the  parties  were  apprised 
that  they  might  sue  the  zemindar  with  t 
prospect  of  success,  in  consequence  of  the 
impediment  to  their  suit,  which  existed  c 
the  time  of  the  transaction,  being  remottd 
The  real  question  is,  whether  the  nftoef 
was  expressly  advanced  for  the  use  ol  die 
zemindary,  or  generallj  for  the  ose  of  tfaflU 
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who  received  it,  to  be  applied  as  they  might 
think  fit ;  and  tlieir  Lordships  are  of  opinion 
that  the  circumstances  which  accompanied 
the  loan,  in  the  first  instance,  when  the  only 
security  required  was  that  of  the  Vakeel 
of  the  zemindary,  a  person  of  very  inferior 
station  compared  with  that  of  Janikiram, 
the  uncle  of  the  zemindar,  and  the  pre- 
caution taken  by  the  money-lenders  of  ac- 
companying Sudanund  Sircar  to  the  Khalsa 
to  see  the  hoondy  delivered  to  the  proper 
officer  of  Revenue,  are  sufficient  to  decide 
this  question,  and  to  shew  the  transaction  to 
have  been  of  the  former  character. 

If,  then,  the  circumstances  of  the  case 
establish  that  the  money  was  borrowed  on 
account  of  the  zemindary,  and  was  paid  to 
the  Government  on  that  account,  the  bond 
given  by  Sudanund  Sir':ar  to  a  purchaser 
for  the  lenders  in  the  English  form,  for  the 
purpose  of  enabling  them  to  enforce  the  per- 
sonal engagement  of  the  Vakeel  in  the 
Supreme  Court,  will  not  deprive  the  lenders 
of  their  right,  under  the  law  prevailing 
among  the  Natives  in  matters  of  contract, 
to  sue  the  zemindar  in  the  Courts  of  the 
Mofussil. 

The  remaining  point  to  be  considered  is, 
whether  the  Government  Regulation  of  1781, 
which  was  in  force  at  the  date  of  the  loan, 
and  that  of  1787,  by  which  it  was  continued 
until  1790,  had  the  effect  of  depriving  the 
appellants  of  their  right  to  sue  the  respond- 
ent in  1796. 

If,  according  to  the  true  intent  and  mean- 
ing of  the  Regulation  of  178 1,  it  operated  as 
a  prohibition  of  any  such  loan  as  that  upon 
which  the  suit  is  founded,  without  the 
consent  of  the  Committee  or  Board  of  Re- 
venue registered  as  therein  mentioned,  the 
loan  itself  was  illegal,  and  the  subsequent 
repeal  of  the  Regulation  would  not  give  a 
right  to  sue  upon  it ;  but,  if  it  amounted  to 
nothing  more  than  a  restriction  upon  the 
jurisdiction  of  the  Court  over  transactions 
of  this  description,  unless  sanctioned  and 
registered  as  above  mentioned,  the  repeal 
of  the  restriction  will  open  to  the  parties 
the  right  to  seek  any  remedy  in  the  Court, 
which,  according  to  the  general  principles 
of  the  law,  would  be  applicable  to  their 
case. 

There  Is  nothing  in  the  Regulations  of  1781 
or  1787  which,  either  in  the  terms  or  the 
spirit  of  them,  appear  to  their  Lordships 
to  make  it  illegal  for  a  zemindar  to  contract 
a  debt,  or  for  any  other  native  to  take  an 
obligation  from  a  zemindar,  without  the  con- 
sent of  the  officers  o|  Revenue;   such  an 
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obligation,  if  founded  on  a  valuable  considetr. 
ation,  would  be  equally  binding  upon  the. 
conscience  of  the  zemindar,  and  the  demand, 
and  the  payment  would  be  equally  legal,  as 
if  such  consent  had  been  obtained  and  regis- 
tered, though  no  Court  of  Justice  might 
have  jurisdiction  to  enforce  the  right. 
Whatever  may  have  been  the  notions  of 
public  policy,  upon  which  the  Native  Courts 
were  for  some  time  restrained  from  taking! 
cognizance  of  such  transactions,  those  no- 
tions have  not  been  deemed  upon  experience 
to  be  well  founded,  since  that  part  of  the 
20th  Article  of  the  Regulation  of  1781  and 
1787  upon  which  the  Court  of  Sudder 
Dewanny  Adawlut  rely  have  been  expressly 
rescinded  by  the  Regulation  of  the  29th 
October  1796. 

The  title  of  a  Regulation  passed  in  1793 
(No.  XXXVIII.)  has  been  referred  to,  which 
commences  in  the  terms:  '*A  Regulation 
''for  re-enacting,  with  modifications,  sucB 
"  part  of  the  rule  passed  on  the  27th  June, 
"  1787,  as  prohibits  Covenanted  Civil  SeN 
"  vants  of  the  Company  employed  in  the  ad- 
''  ministration  of  ju^ice  or  the  collection  o^ 
''the  public  revenue,  lending  money  to  ze-r 
"  mindars,  independent  talookdars,  or  othet 
"  actual  proprietors  of  land."  The  languagd 
of  this  title  appears  to  treat  the  restrictions 
contained  in  the  Regulation  of  the  27th  June 
1 783  as  amounting  to  prohibitions ;  and,  in 
a  popular  sense,  the  law  which  deprives  a 
creditor  of  his  remedy  may  be  considered  a^ 
prohibiting  him  from  taking  an  obligation  t6 
pay  him ;  but,  unless  such  be  the  true  construe-^ 
tion  of  the  Regulation  itself,  that  sense  can- 
hot  be  imposed  upon  it  by  the  language  of  ^. 
subsequent  Regulation  not  expressly  def- 
claratory ;  much  less  by  the  title  of  a  Re- 
gulation only.  The  Regulation  of  1793, 
in  modifying  that  of  1787,  prohibits  in  er- 
press  terms  whatever  is  intended  to  be 
forbidden:  then,  if  1781  and  1787  are  only 
restrictive  of  jurisdiction,  and  if  they  were 
construed  as  amounting  to  prohibitions,  the 
extent  of  transactions  which  they  embrace 
would  lead  to  consequences  highly  incon- 
venient and  unjust. 

.  Their  Lordships,  therefore,  are  of  opinion, 
that  a  report  should  be  made  to  His  Majesty 
by  the  Judicial  Committee,  recommending 
that  the  decree  of  the  Sudder  Dewanny 
Adawlut  Court  be  reversed,  and  that  the 
Court  of  Sudder  Dewanny  Adawlut  be  direct- 
ed to  affirm  the  decision  of  the  Provincial 
Court;  but  without  costs,  as  a  difference  of 
opinion  has  prevailed  among  the  Courts  be- 
low; and  thati  for  the  same  reasoki,  Mah 
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pArty  should  bear  his  own  costs  of  this  |  settled  without  an  inspection  of  the  joirt- 
abpeal.  The  brder  tniist  provide  for  the  concern  papers  of  the  Calcatta  kothec 
reimbursement  of  the  costs  iricurred  by  the  There  was  some  dispute  on  the  quesdon 
East  India  Company  in  prosecuting  and  whether  the  original  books  should  be  brottgfcl 
defending  the  appeal:  froth  Calcutta ;  and  shortly  before  ihe  PrtK 

I  vinci^l  Court  pronounced  its  decree,  copitf 
of  the  books  were  sent  from  Calcatta  to 
Benares,  but  they  were  not  proved  to  be  cor- 
rect copies.     The  Court,  without  allowing 
time  to  verify  the  copies  or  directing  that  tfci 
originals  should   be  brought,  proceeded  » 
make  its  decree  Supplemental  (Appendix,  |>. 
40) :    "  Ordered,    &c.     The  defendant  hu 
the   option  of  suing  the   plaintiff  on  the 
four  objections  she  has  advanced  in  ihii 
"cause."    The  defendant,  after  the  dca« 
had  been  pronounced,  procured  the  origiiul 
books  to  be  brought  to  Benares,  and  on  ihc 
5th  December  1817  presented  a  petition  for 
a  review,  stating  the  fact  that  the  original 
papers  had  arrived,  but  the  Court  declared 
there  was   no   ground    on   which  to  alk)* 
a  review  of  ihe  case.     On  the  5th  May  1851 
the  defendant  presented  a  petition  of  ap- 
peal  to  the  Court  of  Sudder  Dewanny  Adaw- 
lut,  calling  the  attention  of  the.  Court  to  ib« 
fact  that  the  arbitrators'  report  noticed  tlie 
objections,  and  that  the  original  papers  had 
been  sent  to  Benares  before  the  petition  cf 
review  was    presented,    and    pointing  oal 
that,   by  the   decree,   liberty   was  given  to 
the  defendant  tosue  the  plaintiff  in  respect 
of  the  four  items  which  constituted  the  objec- 
tion;  but  the   Court  of  Sudder   Dcwiney 
Adawlut,  on  the  4th  of  July  182 1,  affirmed 
the  decree,  and  on  the  17th  of  November 
1821    rejected   the  defendant's    petition  d 
review. 

Upon  the  face  of  the  report  of  the  11^ 
trators,  it  appears  thfit  the  accounts  had  fid 
beert  fully  taken,  and  could  only  be  trfrtt 
by  inspecting  the  original  books  which  vcrc 
at  Calcutta,  or  verified  copies  of  them.  The 
Provincial  Court  ought  to  have  postpoaed 
making  its  decree,  until  either  the  copies  bid 
been  verified  or  the  originals  had  been  pro- 
duced, unless  by  some  means  it  could  have 
been  satisfied  that  there  was  no  N-alidity  what^ 
ever  in  the  objections.  But  the  Court  •!• 
not  satisfied  there  was  no  validity  in  the  ob- 
jections, for,  by  its  decree,  it  reserves  a  T\f^ 
to  the  defendant  to  recover  what  ^he  cow 
upon  the  objections.  It  did,  ihercfiow.  i« 
e^ect,  decide  that  a  sum  should  be  paid  • 
the  balance  of  accounts,  although  it.1*- 
mitted  that  the  sum  to  be  paid  might  not  le  i 
the  balance,  and  that,  in  substance,  ^^ 
of  it  might  be  due  at  all.  Whether  the  F^ 
vincial  Court  could* have  admitted  the  1^ 


The  8th  February  1834. 

Balslice  of  t'ltrtn^rship  actounts—Evidence— 
Section  i<^  Regmation  VI.^  1793. 

On  Appeal  from  ihe  Sudder  Dewanny  Adaw- 
lut of  Bengal. 

Mussamut  Seetul  Bdhoo 

versus 
Baboo  Hurkishen  Doss. 

A  suit  having  beep  l)roueht  in  Benares  for  a  sum 
ihe^ed  to  be  due  oh  the  balance  o!  partnership-Ac- 
counts, the  parties  agreed  by  bond  to  refer  the  accounts 
16  arbitrators,  according  to  whose  award  a  given 
sum  was  found  (iue  on  balance  of  accounts  to  the 
plaintifF  subject  \o  certain  objectiotts  which  could  not 
M  settled  without  the  inspection  of  the  joint-concern 
plq^rs  of  th&  Calcutta  kothee.    The  Proviticial  Court 

Sugtit  to  have  postponed  mak}tig  its  decree  until  either 
fi'e  t!0))ie%  h^d  been  verifred  #-  the  originals  had  been 
pMiducfed,  nnleSd  it  could  have  been  satisfied  that  there 
was  no  validity  in  the  objections.  But  the  Court  was 
not  satisfied  that  there  was  no  validity  in  the  objections, 
for,  by  its  decree,  it  reserved  a  right  to  the  defendant  to 
VtbDVter  what  she  coold  u^xAi  the  objections.  Whether 
the  Provincial  Court  could  have  admitted  the  use  of  the 
original  books  upon  a  review  of  the  decree,  it  was  held 
that  the  Sudder  Cotkrt  ought,  \inder  Section  16,  Regula- 
tion VI.,  1/931  to  have  used  the  evidence  to  be  supplied 
by  the  original  books,  or  to  have  ascertained  that  the 
sum  mentioned  as  ihe  balance  due,  subject  to  the  ob- 
jections, was  a  bafaace  due  without  objection,  instead 
«f  mdrdy  aflfimiing  the  decree  of  the  Provincial  Court. 

The  Vfce-Chancellor, — It  appears  in  this 
tase  that  a  pattnership  had  beeti  carried  on 
between  Hutkisheh  DOss,  Dwarika  Doss,  and 
another  person,  as  bankers  at  Calcutta,  which 
1^  transactions  in  vatious  parts  of  India. 
The  t)artnership  was  dissolved  about  1797. 
Dwarikk  Doss  died  before  t8o6,  and  on  the 
sntd  of  October  1806  ah  action  was  commenc- 
fed  ^n  the  City  Court,  which  was  afterwards 
irenaoved  to  the  Provincial  Court  of  Benares, 
by  Hurkishen  Doss  against  the  widow  of 
Dwiirika  Doss,  who  seems  to  have  been  then 
resident  at  Benares,  and  to  have  represented 
tor  deceased  husband,  for  a  sum  alleged  to 
be  d«e  on  the  balance  of  the  partnership-ac- 
tounts.  On  the  24th  of  May  1808,  the 
parties  kgreed  by  bond  to  refer  the  accounts 
ttt  arbitraton.  After  some  intermediate  pro- 
^oeedings,  the  arbitrators  made  their  final 
lepoft  kbou^  March  18 14,  which  in  effect 
stated  a  given  sum  to  be  due  on  balance  of 
flfconmts  to  the  plaintiffs,  subject  to  certain 
9bjectiotiB,  wiMch,  it  was  stated,  couid  not  be 
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pi  the  original  books  upon  a  review  of  the 
decree,  it  is  not  necessary  to  determine; 
but  it  is  clear,  from  the  Regulation  VI.  of 
'793'  Section  i6,  that  the  Court  of  Sudder 
Dewanny  Adawlut  might  have  used  the 
evidence  to  be  supplied  by  the  original  books. 
But  it  did  not  do  so ;  nor  did  it  ascertain 
that  the  sum  mentioned  as  the  balance  due, 
subject  to  the  objections,  was  a  balance  due 
without  objection,  but  affirmed  the  decree  as 
i(  originally  stood. 

Their  Lordships  are  therefore  of  opinion 
that  the  decree  must  be  reversed,  and  that 
the  Court  of  Sudder  Dewanny  Adawlut 
must  proceed  to  ascertain  what,  if  anything, 
was  really  due  from  the  defendant  to  the 
plaintifiF,  having  regard  to  the  objections 
noticed  by  the  arbitrators. 


The  nth  February  1834. 

8«it  hf  Mahajnn  or  Native  Banker— Practice  of 
PriTj  Council  (as  to  judgments  from  Courts  in 
India) — Costs. 

On  Appeal  from  the  Sudder  Dewanny 
Adawlut  of  Bengal, 

Baboo  Ulruk  Sing 

versus 

Bcny  Persad. 

Suit  by  Mahajun  or  Native  Banker.  The  Sudder 
Court,  after  having  examined  all  the  accounts  and  evi- 
dence,  having  come  ultimately  to  the  same  conclusion 
that  thQ  Provincial  Court  had  done,  and  the  Privy 
Council  being  unable  to  see  anv  clear  distinct  point  upon 
which  it  could  be  said  that  the  decision  of  the  Courts 
below  was  wrong,  affirmed  the  decision  of  the  Sudder 
Court.  As,  however,  there  was  delay  in  suing,  and  as 
the  case  was  attended  with  a  considerable  degree  of 
suspicion,  the  Privy  Council  refused  to  the  respondent 
liefore  it  all  costs,  and  decreed  further  that  the  cost^ 
of  the  appeal  to  the  Sudder  Court  should  also  be 
aisallowed. 

Mr,  Justice  Bosanquet, — In  this  case 
their  Lordships  are  of  opinion  that  the  de- 
cree of  the  Sudder  Dewanny  Adawlut  should 
t>e  affirmed. 

The  case  has  been  put  upon  two  grounds : 
firsts  upon  the  merits  of  the  case ;  and,  se- 
£ondly^  upon  the  law.  The  point  of  law 
which  was  taken  upon  the  original  appeal, 
l^at  the  demand  of  the  plaintiff  did  not 
iaM  within  the  time  limited,  has  been  given 
up  as  ^  matter  of  law ;  but  the  delay  which 
occarred  b<efore  the  commencement  of  the  suit 
tlfi^  t^eo  insisted  upoi^  as  an  ingredient  in 


the  merits  of  the  case;  and  it  is  io^possibte 
to  look  at  this  case  without  seeing  that  |t  is 
attended  with  a  considerable  degree  pf  sus- 
picion. At  the  same  time,  though  it  is  at- 
tended with  a  considerable  degree  of  suspi- 
cion, as  well  owing  to  the  length  q(  (ip^^ 
as  the  death  of  a  number  pf  parties  in  the 
case,  and  the  difficulty  of  making  out  this 
transaction  which  took  place  between  Soob- 
bunslal,  the  agent  of  Roop  Sing,  the  zemin- 
dar, and  the  banker  empl6y^d  on  his  behalf, 
still,  upon  the  whole,  the  Provincial  Courf, 
as  well  as  the  Court  of  Sudder  Dewanny 
Adawlut,  having  had  the  evidence  beforp 
them  that  appears  upon  these  papers,  haye 
come  to  the  conclusion,  in  point  of  fact,  that 
the  demand  of  the  plaintiff  has  been  satis- 
factorily established. 

Now,  the  question  does  not  rest  only  uppp 
the  written  accounts,  but  there  is  parol  tes- 
timony, by  which  the  demand  of  the  plaint- 
iff is  in  some  material  points  supported. 

The  Court  of  Sudder  Dewanny  Adawlut, 
in  giving  their  judgment,  state  this:  ^*It 
''appears  to  the  (•ourt  that,  although  no 
'^  books  of  any  MahUjun  can  be  considered 
**  good  and  suflficient  to  prove  the  claim  6f 
''a  Mahajun  bringing  an  action,  without 
"  the  genuineness  of  them  be  established  by 
''the  testimony  of  him  who  kept  the  books, 
"  or  by  that  of  the  Accountant  to  the  kothee, 
"or  without  there  are  strong  presumptioiis 
"in  their  favor,  yet  as,  upon  a  perusal  of 
"  the  extract  from  the  books  of  the  ^othee  of 
"Gokool  Doss  and  Golaub  Doss  for  the 
"Sumvit  year  1856,  whose  proprietor  W48 
"  Mooteechund,  it  is  in  proof  that  dakhila 
"  transactions  on  account  of  the  pergunna&s 
"  Zuhoorabad,Shadeeabad,&c.,didexistliithe 
"  said  kothee  of  Soobunslal  and  Muthra  Doss. 
"  It  is  clear  that  the  sum  of  3,51,071  rupees 
"  4  annas,  on  account  of  the  dakhila  of  tl)e 
"  pergunnahs  in  question,  was  paid  from  the 
"kothee  of  Seeta  Ram,  the  father  of  the 
"  respondent,  and  that  of  that  amount  the 
"  sum  of  1,95,275  rupees  2  annas  and  9 
"  pies  was  recovered ;  also  that  the  sum  of 
"  55,796  rupees  i  anna  and  3  pies  (which 
"  agrees  with  the  principal  claimed  by  die 
"  respondent)  is  due.  Hence  no  suspiden  or 
"  doubt  can  attach  to  the  bopks  exhibited 
"  by  the  respondent."  The  Court  of  Sudder 
Dewanny  Adawlut  therefore  proceeded,  not 
simply  upon  the  books  of  the  plaintiff  himteify 
but  upon  a  comparison  of  those  books  with 
the  books  of  Soobunslal,  the  agent  of  the  de* 
fendant,  Roop  Sing,  and  also  with*  the  books 
of  Mooteehund;  and  it  appears  alto  fai 
another  part  of  the  case  that  the  books  cxf 
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the  treasurer  of  the  Rajah  of  Benares  were 
also  examined,  to  see  how  far  ihey  corre- 
sponded, and  therefore  an  opportunity  was 
afforded  of  looking  into  all  those  books,  to 
see  if  they  made  out  that  these  were  fair 
transactions. 

Now,  taking  the  account  as  it  appears  in 
^the  books  of  the  plaintiff,  there  appear  to 
be  "  Debtor "  and  "  Creditor  "  on  the  one 
side  and  the  other ;  and  the  result  of  that 
debtor  and  creditor  account,  supposing  it  to 
!be  fair,  brings  out  the  balance  claimed  in 
.this  suit.  And  nobody  can  doubt,  if  they 
]look  at  the  two  sides  and  compare  the  two, 
.that  they  show  the  balance  the  plaintiff  has 
[recovered  in  this  case,  and  upon  which,  ac- 
cording to  the  Regulation  in  Bengal,  interest 
has  been  given  equal  in  amount  to  the  prin- 
cipal. 

But,  in  corroboration  of  this  account,  inde- 
pendent of  its  agreement  with  the  other 
accounts,  there  are  certain  circumstances 
deposed  to  in  the  parol   evidence   that  all 

,very  materially  tend  to  corroborate  the  case, 
notwithstanding  the  ^spicion  that  it  ex- 
cited, notwithstanding  the  delay  in  bringing 

;;forward  the  transaction,  and  its  not  having 
been  brought  forward  till  after  the  death  of 
certain  parties. 

In  the  first  place,  it  appears  that  Soobuns- 

lal   was  the  agent  for   money  transactions 

of  the  zemindar :   he    was   what  you   may 

-call  his  general  steward.    It  appears,  before 

.these    transactions    took    place    with    Seeta 

r  Ram's  house,  a  banker  was  always  employ- 

.ed  to  pay  the  money  due  to  the  Rajah  of 

■  Benares.     The  banker  immediately  preced- 

1  ing  Seeta  Ram  was  Mooteechund,  and  there 

.  are  two  other  bankers  mentioned  as  preceding 

him.    The  transactions  were  carried  on  by 

.paying  these  assessments  into  the  treasury 

tof  Benares,  through  the  medium  of  a  banker, 

:  notwithstanding    the    Rajah   had    his  stew- 

.  ard  or  agent  whose  duty  it  was  to  conduct 

his  money-affairs.      It  then  appears,  at  the 

-time  when  Mooteechund  ceased  to  be  the 

banker  of  the  zemindar  Roop  Sing,  by  the 

parol  evidence,  though  not  very  precisely  that 

there  was  a  sum  of  between  forty  and  fifty 

.  thousand   rupees,    corresponding,   therefore, 

•  in  that  respect,  with  the  sum  paid  to  Moo- 

.teechund,  and  the  debt  that  was  due  from 

Roop  Sing  to  Mooteechund.     Further  than 

that,  it  appears  that  there  was  that  conver- 

-sation  depoSed  to  in  the  Courts  below,  who 

had  much  belter  opportunities  than  we  have 

of  deciding  ypon  the  credit  due  to  these 

;  witnesses,  though    there  are  circpmstances 
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in  the  parol  evidence  much  open  to 
ment ;  but  it  appears,  upon  the  evidence  \aoi 
before  them,  there  was  a  conversation,  acaxd> 
ing  to  that  testimony,  in  which  Roop  Sia| 
applies  to  Seeta  Ram,  and  requests  that  m^ 
will  pay  the  debt  to  Mooteechund . 

Then  the  allegation  on  the  pait  of 
appellant  is  to  account  for  these  sums, 
rather  the  principal  sum ;  that,  in  order 
pay  that  sum,  he  produced  twenty 
dollars,  and,  I  think,  49,000  rupees  in 
This  sum  in  dollars  was  produced  at 
different  times  (the  sum  of  10.000  and  io,ooc: 
and  then  the  sum  for  which  those  dG 
were  sold  is  stated  ;  and  the  allegation  is, 
he  gave  those  dollars  to  a  person  who  was 
agent  of  Roop  Sing,  to  sell  those  dollars 
order  that  the  produce  of  those  dollan, 
gether  with  the  sum  of  rupees  in  specie  whicb 
he  had  advanced,  should  be  paid  Into  ifae 
Treasur)-  of  the  Rajah  of  Benares.  Of  those 
two  sums  of  10,000  dollars,  one  was  sold  for 
the  sum  of  21,431  rupees  4  annas,  whidi, 
with  the  4,900  rupees  being  added,  will  make 
26,330  rupees  and  a  fraction :  the  other  10,0x3 
dollars  produced  the  same  sum,  which  alto- 
gether amounted  to  47,762  rupees ;  and  that 
is  said  to  have  been  paid  into  the  Treasoiy  of 
the  Rajah  of  Benares.  Now,  that  that  sum 
was  paid  in,  appears  from  the  accounts  o£  die 
Treasury.  But  was  it  paid  in  by  SoobuDsU, 
the  agent  of  Roop  Sing,  he  being  the  crediior 
of  Roop  Sing,  or  was  it  paid  in  by  Seeta  Rim, 
he  being  the  creditor  of  Roop  Sing?  Tfatt 
appears  to  be  the  substantial  question  betwecs 
the  parties. 

It  is  alleged  by  the  plaintiff  that  be  fitf- 
nished  that  money.  Now,  that  he  famished 
the  money  in  dollars,  appears  to  be  raacie 
out  by  the  parol  evidence  upon  that  subjccx 
also ;  because  the  parol  evidence  states*  sot 
only  an  application  made  to  Seeta  Ram  10 
do  it,  but  it  states  that  sums  of 
were  brought  in  bags,  apparently 
sponding  to  this  amount,  from  the 
of  Seeta  Ram.  That,  of  course,  is 
dered  as  corroborative  evidence  upon  the 
subject.  It  appears  clearly  that  Seeta  Rim 
continued  to  be  the  banker  of  the  Raja.  Jx 
appears  that  there  were  accounts  beiweea 
them,  debtor  and  creditor;  and  it  rs  ndt 
denied  that  the  dakhilas  were  made  on  tfct 
part  of  this  house  of  Seeta  Ram,  and  tte 
Raja  is  answerable  for  those. 

Then   it   is   alleged   that   it    in   fact    hs 
been  paid  off.     We  have,  upon  that  su 
the  evidence,  in  addition  to  that  whiclt 
laid   before  the  Provincial   Court,   of 
Kishen  Doss.    His*  attention   was 
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[0  these  accounts,  and  no  doubt  he  does 
:e  upon  himself  to  say,  looking  at  these 
iccounts,  upon  the  result  of  these  accounts, 
|hat  the  debt  has  been  paid  off.  But  is 
lat  evidence  that  Sree  Kishen  Doss  has 
^ven,  evidence  of  facts  to  which  he  speaks ; 
^r  is  it  not  a  commentary  upon  the  accounts 
rhich  are  laid  before  him,  from  which  he 
Iraws  the  inference  that  the  money  has 
^een  reimbursed  to  Seeta  Ram?  This  evi- 
lence  of  Sree  Kishen  Doss,  as  well  as  all 
le  accounts  from  these  different  houses  and 
ill  the  parol  evidence,  was  brought  .up 
ind  laid  before  the  Court  of  Sadder  De- 
ranny  Adawlut.  I  am  not  prepared  to  say 
lat  there  may  not  be  doubts  in  this  case, 
that  there  may  not  be  suspicions,  but  the 
*ourt  of  Sudder  Dewanny  Adawlut,  after 
javing  examined  all  these  accounts  and  all 
lis  evidence,  came  ultimately  to  the  same 
inclusion  that  the  Provincial  Court  had 
lone;  and  we  ought  to  be  able  to  say  that 
k  can  see  clearly  there  is  some  point  in 
rhich  that  Court  was  wrong,  before  we  can 
tke  upon  ourselves  to  reverse  that  decree, 
leir  Lordships  are  of  opinion  that  they 
re  not  able  to  see,  in  the  circumstances 
rought  before  them,  that  there  is  any  clear 
istinct  point  upon  the  merits  (and  it  is  a 
lestion  turning  upon  the  facts  and  merits) 
>on  which  they  can  lay  their  hands,  and 
iy  that  the  decision  of  the  Court  below  is 
Irong;  because,  after  examining  all  that 
>idence,  the  Court  of  Sudder  Dewanny 
lawlut  has  come  to  that  conclusion,  and 
leir  Lordships  see  nothing  to  induce  them 
reverse  it  Great  stress  has  been  laid 
the  admission  of  Soobunslal  and  Muthra 
>ss  to  participate  in  the  profits  of  these 
tnsactions;  but  they  were  not  partners  in 
house  of  Seeta  Ram;  and,  if  that  house 
was  employed  by  Roop  Sing  as  his  bankers, 
an  agreefhent  between  the  house  and 
certain  other  persons,  that  the  profits  of 
particular  transactions  should  be  shared 
between  them,  would  not  form  an  objection 
to  a  suit  by  Seeta  Ram  to  recover  the  balance 
due  from  Roop  Sing  to  his  house. 

The  opinion  of  their  Lordships  therefore 
is,  that  the  decree  of  the  Court  of  Sudder 
Dewanny  should  be  affirmed,  as  far  as  regards 
the  principal  and  interest  which  they  have 
decreed  to  be  due  to  the  plaintiff  in  the 
suit,  but  without  the  costs  of  the  appeal 
to  the  Sudder  Dewanny,  and  it  should  also 
be  jvithout  the  costs  of  the  present  appeal. 

Judgment    below    affirmed,    but    without 


The  nth  February  1834. 

Practice  of  Priyr  Council  (as  to  judgfments  from 

Courts  in  India). 

On  Appeal  from  the  Sudder  Dewanny  Adaw^ 

lui  0/  Madras. 

Raja  Row  Vencata  Niladry  Row 

versus 

Enoogoonty  Sooriah  and  Ramaniah. 

The  Privy  Council  will  not  interfere  with  a  judgment 
gfiven  by  the  Courts  in  India  in  a  case  where  the  cir- 
cumstances are  extraordinary,  and  where,  by  reason  of 
the  contradictory  evidence  on  both  sides,  it  is  difficult 
to  come  to  a  satisfactory  conclusion  one  way  or  the 
other,  and  where  the  party  appealing  was  the  party 
upon  whom  the  ontis  of  proof  lay,  and  who  has  fai^  to 
make  out  his  case  to  the  satisfaction  of  those  who  had 
to  decide  it,  and  who  could  have,  if  he  liked,  produced 
fresh  evidence  before  the  Appellate  Court,  or  at  least  the 
evidence  of  those  witnesses  he  had  himself  dispensed 
with  in  the  Court  of  first  instance. 

Sir  Thomas  Erskine, — Thk  question  that 
has  been  raised  in  this  case  appears  to  be  one 
entirely  of  fact,  depending  not  upon  infer- 
ences to  be  drawn  from  circumstances,  upon 
which  the  judgments  of  men  may  vary,  and 
from  which  a  persoa  at  a  distance  may  draw 
a  different  conclusion  from  the  person  who 
hears  the  cause,  but  it  is  a  question  depend- 
ing upon  the  testimony  of  witnesses,  upon 
facts  to  which  they  positively  depose. 

The  plaintiff  sought  to  recover  property 
which  he  said  was  abstracted  by  the  defend- 
ants. He  called  nine  witnesses  to  prove 
his  case;  some  of  which  actually  asserted 
that  they  saw  each  individual  article  carried 
away  by  the  defendants  themselves.  Other 
witnesses  were  called  for  the  defendants,  who 
positively  swore  that  they  saw  the  defend- 
ants go  away,  and  that  they  did  not  carry 
away  with  them  the  things  they  are  charged 
with  carrying  away.  The  whole  question 
must  depend  upon  the  credit  given  to  these 
witnesses,  the  known  character  of  those 
witnesses,  and  the  mode  in  which  they  gave 
their  testimony.  Upon  these  circumstances 
a  tribunal  sitting  at  a  distance  cannot  be  so 
competent  to  decide  as  the  tribunal  who 
heard  the  evidence  and  saw  the  witnesses. 

Now,  here  the  Provincial  Court  Judges, 
who  mu§t  be  taken  to  have  had  these  cir- 
cumstances  in  view,  gave  no  credit  to  the 
witnesses  who  deposed  on  the  part  of  the 
plaintiff,  and  gave  credit  to  the  witnesses 
on  the  part  of  the  defendants. 

When  the  case  was  so  determined,  the 
plaintiff  took  it  by  appeal  to  the  Court  of 
Sudder  Dewanny  Adawlut.  He  knew  the 
ground  of  the  decision  in  the  Provincial 
Court,  for  the  ground  upon  .which  the  case 
had  been  decided  against  him  is  given  in    ' 
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very  minute  detail  by  the  Judge.  He  knew 
there  were  two  other  witnesses  whom  he  had 
'not  examined,  with  whose  examination  he 
had  himself  dispensed  ;  and  he  might,  when 
he  took  his  appeal  to  the  Court  of  Adawlut, 
have  said,  ''I  am  not  satisfied  with  the  case 
"I  made  before  the  Provincial  Court.  I 
"have  other  witnesses.  I  will  satisfy  you 
"  my  case  was  true."  When  he  went  before 
the  Sudder  Dewanny  Adawlut,  his  case 
might  have  received  fresh  evidence ;  he  was 
not  concluded  by  the  case  made  before  the 
provincial  Court.  It  is  not  like  the  Courts 
in  this  countr)',  where  a  case  is  called  on  at 
Nisi  PriuSy  and  the  whole  cause  is  tried  in  a 
few  hours.  The  party  says,  "  1  had  no  idea 
"my  witnesses  would  have  answered  as 
'*they  did;"  or  "I  was  taken  by  surprise, 
"  and  I  wish  to  have  a  new  trial."  But  the 
case  was  depending  three  years  before  the 
Provincial  Court,  and  afterwards  carried 
before  the  Sudder  Dewanny  Adawlut;  but 
^111  the  case  was  left  as  originally  proposed 
to  the  Provincial  Court,  and  two  years  after 
the  judgment  of  the  Cpurt  of  Adawlut  was 
pronounced  upon  the  s%me  witnesses  and  the 
ss^me  documents. 

The  circumstances  are  very  extraordinary, 
and  it  is  difficult  to  come  to  a  satisfactory 
conclusion  one  way  or  the  other.  But  that 
IS  a  reason  why  this  Court  should  be  cauti- 
ous of  disturbing  the  judgment  given  by  the 
Courts  in  India,  where  the  party  now  ap- 
pealing was  ibe  party  upon  whom  the  onus 
of  proof  lay,  and  who  has  failed  to  make  out 
his  case  to  the  satisfaction  of  those  who  had 
to  decide. 

On  these  grounds  their  Lordships  are  of 
opinion  they  ought  not  to  disturb  the  judg- 
ment given  below;  the  judgment,  therefore, 
will  be  affirmed  wi/h  costs. 

By  an  arrangement  between  the  parties 
i^  the  subsequent  appeal,  it  was  agreed  that 
the  judgment  below  in  this  case  should  be 
affirmed  without  costs. 


The  27th  June  1834. 

Onus  Probandi — Suit  1^  purchaser  at  sale  for 
arrears  of  Revenue  u>r  rents  and  profits  of 
uncuitiyated  land  brought  into  cultivation. 

On  Appeal  from  the  Sudder  Dewanny 
Adawlut  of  Madras, 

Sree  Raja  Row  Vencata  Niladry  Row 

versus 
Vutchivoy  Vepcataputty  Raz. 


Suit  by  purchaser  of  a  mootah  at  a  sale  for  aimn 
of  revenue  for  the  rents  and  profits  of  a  hamlet  coosist- 
ing  of  lands  which,  when  uncultivated*  was  j^ivtaby 
the  then  zeipindar  to  the  defendant  (rcspoodeBtj. 
Plaintiff  allejred,  and  defendant  denied,  that  the  Uaik 
were  included  in  the  assets  upon  which  the  permanrot 
assessment  was  fixed.  Plaintiff  beinp  unable  to  prove 
that  the  hamlet  in  question  was  ioduded  in  the  Pena^ 
ncnt  Settlement,  his  suit  was  dismissed. 

The  Chief  Judge  of  the  Bankrufkf 
Court  (Mr,  Erskine), — ^This  was  an  appeal 
by  Sree  Rajah  Row  Vencata  Niladry  Row, 
against  a  decree  of  the  Sudder  D^wanDV 
Adawlut  at  Madras,  confirming  a  decree 
of  the  Provincial  Courts  of  the  Nortbcni 
Division. 

The  subject  in  dispute  is  the  title  to  the 
rents  and  profits  of  a  hamlet  called  Jugga- 
putty-nagarum,  consisting  of  one  hundred 
and  seventy-seven  vissums  of  land,  locally 
situated  within  the  mootah  of  Kirlumpody, 
which  was  formerly  part  of  the  zemindaiy 
of  Peddapoor,  within  the  zlUah  of  Raja- 
mundry. 

In  the  year  181 8  the  revenue  payable  by 
the  zemindar  of  Peddapoor  having  fallen  in 
arrear,  the  mootah  of  Kirlumpoodv  was  sold 
by  the  Collector  to  satisfy  the  arrears.  The 
appellant  became  the  purchaser,  but  ia 
1819  re-sold  the  mootah  to  his  nephew, 
Cotaghery  Niladry  Row,  who  thereby,  as 
correctly  stated  in  the  appellant's  case,  w«s 
substituted  for  the  zemindar  of  Peddapoor: 
he  would  be  liable  to  the  Government  for  all 
future  assessments  upon  the  mootah,  aad 
would  be  entitled  to  receive  from  the  rjots 
all  the  rents  which  .at  the  time  of  the  sale 
were  payable  to  the  zemindar  of  Peddapoor. 
The  mootah  originally  consisted  of  two 
villages  only,  Kirlumpoody  and  Chillungy. 
About  the  year  1784,  a  jungle  lying  beiweei 
the  two  villages,  partly  situated  in  one  and 
partly  in  the  other,  was  cleared  and  brouglit 
into  cultivation,  and  formed  into  a  distiaet 
hamlet,  under  the  name  of  juggapat^- 
nagarun).  This  hamlet  was  at  the  time  of 
the  sale,  and  had  been  for  some  time  (bol 
for  how  long  wa^  a  matter  of  dispute),  in  the 
occupation  of  the  respondent  (Vutchaior 
Vencataputty  Raz),  who  had  received  aad 
appropriated  to  his  own  use  the  rents  and 
profits  of  the  land.  Cotagher}'  Niladry  8a» 
conceiving  that  he  was  entitled  10  the  resli 
of  this  hamlet  as  parcel  of  the  mootah  d 
Kirlumpoody,  which  he  had  purchased^  fikd 
his  plaint  in  the  Provincial  Courts  in  tk 
Northern  Division  against  the  responcM 
and  claimed  the  rents  received  since  the dit 
of  the  sale,  amounting  to  6,466  sicca  n^Btf 
and  \  anna  and  3  pies.  The  respondent 
the  claim,  and  defended  his  right  to  tbei 
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by  virtue  of  a  grant  made  in  1778  by  Rajah 
Sree  Vutchavoy  JuggapuUy  Raz,  the  then 
zemindar  of  Peddapoor,  by  which  the  Rajah 
declared  that  he  had  given  to  the  respond- 
ent, as  manyam,  one  hundred  and  eighty 
Yissums  of  land  which  had  never  been  culti- 
vated, and  which  was  overrun  with  wood, 
situated  between  the  two  villages  of  Chil- 
]angy.and  Kirlumpoody,  appertaining  to  the 
talook  of  Kirnmoor,  and  that  the  respondent 
was  to  cut  down  the  jungle  on  that  ground, 
and  build  ihereon  a  village  bearing  the 
Rajah's  name.  The  plaintiff  insisted  that  the 
semindar  had  no  right  ta  alienate,  as  many- 
am,  any  land  upon  which  the  permanent 
assessment  of  the  revenue  to  Government 
had  been  fixed,  and  that,  as  the  permanent 
settlement  had  been  fixed  on  the  talook  of 
Peddapoor  on  the  basis  of  the  Circuit  Com- 
mittee accounts,  and  as  these  lands  were 
included  in  those  accounts,  the  respondent 
had  ho  right  to  the  rents  of  lands  which 
formed  part  of  the  mootah,  and  had  been 
conveyed  to  him  by  virtue  of  the  public  sale 
of  the  zemindar's  rights  therein. 

Upon  the  hearing  of  the  pleadings  read, 
the  Provincial  Court  required  that,  amongst 
other  things,  the  plaintiff  should  prove  that 
the  lands  he  claimed  were  strictly  jeroyetty 
lands  at  the  period  of  the  permanent  settle- 
ment with  the  zemindar  of  Peddapoor. 

The  plaintiff  accordingly  produced  ex- 
tracts from  the  accounts  of  the  Circuit  Com- 
mittee for  the  villages  of  Kirlumpoody  and 
Chilltingy,  and  other  documents,  with  a 
view  to  establish  that  fact,  and  to  shew  that 
the  revenue  had  been  actually  collected  from 
the  hamlets  of  Juggaputty-nagarum  as  part 
<A  the  mootah  of  Kirlumpoody :  and  he  also 
txamined  several  witnesses  with  a  view  to 
I>rove  tlie  same  fact,  and  also  to  shew  that 
the  revenue  had  been  collected  from  the 
lands  in  Juggaputty-nagarum  for  the  Go- 
vernment, and  that,  till  within  a  very  few 
J^ears,  the  zemindar,  and  not  the  respondent, 
had  received  the  rents  of  the  hamlet. 

The  respondent,  in  his  defence,  produced 
the  pottah,  or  deed,  of  1778,  the  substance 
of  which  I  have  already  stated,  by  which, 
•as  he  alleged,  the  Rajah,  Juggaputty  Raz, 
conveyed  to  him  the  land  in  dispute,  pur- 
porting to  be  signed  by  the  Rajah,  but  with- 
out any  attestation.  And  he  examined 
^veral  witnesses,  one  of  whom  deposed  to 
his  having  himself  written  the  pottah  in  the 
year  1778,  and  seen  Rajah  Juggaputty  Raz 
tign*and  seal  it;  and  two  other  witnesses 
twore  that  they  were  also  present  and  saw  it 
j^fmcMoA.    Sofne  of  his»witnesses  also  swore 


to  the  land  having  been  jungle  and  uncul- 
tivated at  the  time  of  the  grant,  and  that  the 
respondent  brought  it  into  cultivation  and 
built  a  tank,  and  had  enjoyed  the  profits  o( 
it  ever  since.  Some  of  them  also  swore  that 
the  land  of  Juggaputty-nagarum  was  not 
included  in  the  accounts  of  the  Circuit  Coltt* 
mittee,  and  that  it  had  never  paid  any  rent 
or  revenue  to  the  zemindar  or  the  Govern- 
ment ;  and  for  the  purpose  of  satisfying  the 
Court  that  the  land  in  dispute  was  not  in- 
cluded in  the  admeasurement  specified  in  the 
accounts  of  the  Circuit  Committee,  the  re-' 
spondent  petitioned  the  Court  to  have  the 
lands  measured,  and  to  compare  the  actual 
admeasurements  with  the  quantities  specified 
in  the  accounts  of  the  Circuit  Committee* 
The  Court  declined  to  delay  the  judgment 
for  the  purpose  of  admeasurement,  and,  on  the 
i8ih  day  of  November  1822,  pronounced  its 
decree  in  favour  of  the  respondent,  dis- 
missing the  plaintiff's  suit  with  costs,  upon 
the  ground  that  the  pottah  set  up  by  the 
defendant  was  sufficiently  proved  by  his 
witnesses,  and  was* not  impeached  by  the 
evidence  on  the  oth*  side ;  and  that  it  was 
clearly  proved  by  all  the  evidence  that  the 
respondent  had  been  in  possession  of  th^ 
land  some  years  before  the  sale,  and  that  Xht 
plaintiff  had  failed  to  make  out  that  the 
lands  in  question  were  either  included  in  the 
Circuit  Committee  accounts,  or  that  it  formed 
part  of  the  jeroyetty  land  of  the  Peddapoor 
zemindary  when  the  permanent  assessment 
was  fixed,  and,  therefore,  that,  if  the  lands 
were  held  by  an  invalid  title,  it  was  for  the 
Collector,  and  not  the  zemindar,  tQ  call  it  in 
question. 

Pending  the  proceedings,  the  plaintiff, 
Cotaghery  Niladry  Row,  died,  and  an  ap- 
peal having  been  preferred  by  his  widow 
before  the  Sudder  Dewanny  Adawlut,  the 
present  appellant  was  admitted  as  joint 
appellant  with  her,  and  on  the  5th  of 
May  1825,  the  Sudder  Dewanny  Adawlut 
pronounced  its  decree,  concurring-  in  the 
judgment  of  the  Provincial  Court  and  dis- 
missing the  appeal.  Against  these  decrees 
the  present  appeal  has  been  made  to  His 
Majesty  in  Council ;  and  the  appellant  con- 
tends that  those  decrees  should  be  reversed, 
for  the  reasons  stated  in  his  case  of  appeal. 
And  it  was  pressed  with  great  ability  in  the 
argument  that,  as  lands  primd  facie  are 
subject  to  the  payment  of  revenue  to  the 
Government,  and  as  these  lands  were  ad- 
mitted to  be  locally  situated  within  the 
mootah  of  Kirlumpoody,  and  to  have  appec- 
taiaed  to  the  villages  of  Kirlumpoody  and 
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Chillungy,  the  land  must  be  assumed  to  have 
been  included  in  the -permanent  assessment 
until  the  contrary  be  proved.  That  the 
Provincial  Court,  therefore,  was  wrong  in 
casting  the  onus  of  proof  on  the  plaintiff 
below,  and  that,  as  the  defendants  had  not 
made  out  any  legal  exemption,  the  plaintiff 
was  entitled  to  recover  the  rents  he  claimed, 
or,  at  all  events,  to  have  his  case  reconsider- 
ed; but  that,  if  the  burthen  of  proof  had 
been  properly  cast  on  the  plaintiff,  that 
evidence  proved  that  the  lands  in  question 
were  included  in  the  permanent  assessment 
as  jeroyetty  lands  in  1818. 

Without  entering  into  the  question  whe- 
ther the  Provincial  Court  was  right  in  call- 
ing upon  the  plaintiff  to  prove  that  the  land 
in  question  was  jeroyetty  land  included  in 
the  permanent  assessment  of  1802,  or  whe- 
ther the  plaintiff  below  might  have  been 
justified  in  resting  his  claim  upon  the  primd 
facie  case,  which  he  now  contends  would 
have  been  sufficient  to  cast  upon  the  defendant 
the  burthen  of  making  out  his  exemption,  it 
is  enough  to  remark  that  the  plaintiff,  in 
his  plaint,  rested  his^case  upon  the  fact 
that  the  lands  in  question  were  included  in 
the  permanent  settlement  as  jeroyetty  lands  ; 
that,  when  the  Provincial  Court  required 
him  to  establish  that  fact  in  proof,  he  made 
no  objection  to  the  course  prescribed,  but 
produced  documentary  and  oral  testimony  to 
establish  the  fact  alleged  in  his  plaint,  which 
was  met  by  contradictory  evidence  on  the 
other  side ;  and  that,  although  the  decree  of 
the  Provincial  Court  rested  mainly  upon  the 
negative  ground  that  the  plaintiff  had  failed 
to  prove  the  fact  alleged,  yet  that  the  objection 
now  taken  formed  no  part  of  the  complaint 
upon  appeal  to  the  Sudder  Dewanny  Adaw- 
lut,  but  that  the  ground  relied  upoti  was 
that  the  plaintiff  below  had  clearly  proved 
that  the  lands  in  question  were  included  in 
the  Circuit  Committee  accounts.  But  the 
most  conclusive  answer  to  this  objection  is 
found  in  the  judgment  of  the  Sudder  Dewan- 
ny Adawlut,  which  proceeded  upon  the  opi- 
nion of  that. Court,  that,  upon  the  whole  of  the 
evidence  before  them,  the  hamlet  of  Jugga- 
putty-nagarum  was  not  included  in  the  per- 
manent settlement,  and  that  the  defendant 
had  made  out  in  proof  his  title  to  the  rents 
which  the  plaintiff  might  recover.  Unless, 
therefore,  it  can  be  shown  that  the  Sudder 
Dewanny  Adawlut  formed  an  erroneous  judg- 
ment uponlhat  head,  it  will  be  unnecessary 
to  enquire  whether  the  burthen  of  proof 
rested  upon  the  plaintiff  or  defendant. 

The  pottah  under  which  the  defendants 


claimed  was  sworn  to  by  three  witnesses 
present  at  its  execution,  and  was  only  id* 
peached  by  inference  drawn  frooi  disputed 
facts,  and  both  the  Provincial  Court  and  ihc 
Sudder  Dewanny  Adawlut  considered  tbe 
instrument  satisfactorily  proved  to  b« 
genuine.  That  the  defendant  had  been  in 
possession  of  the  disputed  land  for  some  time 
prior  to  the  sale,  was  admitted  even  by  tht 
evidence  produced  by  the  plaintiff  himself: 
that  he  had  occupied  it  from  the  date  ol  the 
poitah  in  1778,  had  cleared  it  and  brought 
it  into  cultivation,  and  had  always  held  k 
clear  of  rent  and  revenue,  was  directly  swe^m 
to  by  several  witnesses,  whose  evidence, 
though  opposed  by  conflicting  testimony,  was 
C/'edited  by  the  Court  below. 

Now,  although  the  date  of  the  potuh 
would  be  an  ans>\er  at  once  to  anv  claim  set 
up  against  the  Government,  whose  right  to  se: 
aside  the  grant  is  clearly  reserved  by  the 
Regulations  of  1802,  yet,  as,  at  the  date  of 
the  grant,  the  lands  are  admitted  to  have 
been  waste  and  uncultivated,  it  was  per- 
fectly competent  for  the  zemindar  to  alienate 
them;  and  in  the  letter  from  the  Board  of 
Revenue,  upon  which  the  plaintiff  relied  in 
his  plaint,  it  is  admitted  that  the  zemindar 
has  no  interest  in  any  lands  excluded  from 
the  assets  upon  which  the  permanent  assess- 
ment was  fixed. 

The  permanent  revenue  was  assessed  apoo 
the  lands  included  in  the  accounts  ol  the 
Circuit  Committee.  The  respondent  alleges 
that  the  lands  in  question  are  not  included 
in  those  accounts,  and  therefore  that  thcr 
were  not  included  in  the  permanent  settle- 
ment. The  accounts  are  produced:  tbe 
hamlet  is  not  specified  by  name,  but  an  ex- 
planation is  given  and  evidence  produced  to 
shew  that  these  lands  were  included  in  the 
jeroyetty  lands  of  the  villages  of  Klrlnai- 
poody  and  Chillungy.  The  Provioctal 
Court  thought  that  the  evidence  did  not 
make  out  that  fact :  the  Sudder  Dewanay 
Adawlut  were  of  opinion  that,  upon  the 
whole  evidence,  they  were  not  included  in 
the  settlement. 

And  their  Lordships  are  of  opinion  that 
they  ought  not  to  disturb  the  jadgment  of 
the  Court  below,  unless  they  are  satisSei 
thfit  their  conclusion  upon  this  fact  is  enooe^ 
ous.  They  have  examined  the  evidence  m 
both  sides  with  much  attention,  and  ban 
applied  to  it  the  observations  urged  dana{ 
the  argument;  and,  although  I  am  noc 
thorized  to  say  that  the  evidence 
their  Lordships  that  the  lands  in 
were  excluded  front  the  Circoil 
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accounts,  I  am  directed  to  express  their 
Lordships'  unanimous  opinion  that  there  is 
nothing  in  the  case  which  enables  them  to 
decide  that  the  Sudder  Dewanny  Adawiut 
was  wrong  in  coming  to  that  conclusion. 

Their  Lordships  therefore  feel  it  to  be 
their  duty  to  advise  His  Majesty  to  dismiss 
the  appeal  with  costs. 


The  r7th  March  1866. 

Present : 

Lord  Justice  Knight  Bruce,  Lord  Justice 
Turner,  Sir  J.  Colvile,  Sir  E.  V.  Williams, 
and  Sir  L.  Peel. 

Mortg^age — Sale  for  arrears  of  Government  Re- 
▼enue— Section  24,  Act  I.  of  1845— Fraud  of 
mort^ag^ee — Redemption— Pleading^. 

Nawab  Sidhee  Nazir  Ali  Khan 

versus 

Ojoodhyaram  Khan. 

The  effect  of  a  Foreclosure  Decree  in  the  Supreme 
Court  in  a  itiortgag'e  suit  between  Hindoos  is  equivalent 
to  a  decree  estabhshing  proprietary  right  in  the  Mofus- 
sil  Courts,  on  similar  suits  on  the  like  instruments. 

The  mortg^jEfee  in  possession  and  another  having^ 
soug^ht  to  depnve  the  mortgagfor  of  his  title  to  redeem 
by  means  of  a  secret  purchase  of  the  mortgaged  estate 
between  them,  including  the  fraudulent  device  of  a  sale 
by  auction  for  arrears  of  revenue,  such  arrears  being 
designedly  incurred  by  the  mortgagee  in  possession, 
it  was  held  that  a  suit  for  redemption  and  for  pos- 
session instituted  many  years  after  the  sale  for 
arrears  was  not  b-irred  by  Section  24  of  Act  I.  of  1845. 

If  a  mortgagee  in  possession  fraudulently  allows  the 
Government  revenue  to  fall  into  arrears  with  a  view 
to  the  land  being  put  up  to  sale  and  his  buying  it  in  for 
himself^  and  he  does  in  fact  become  the  purchaser  of 
it  at  the  Government  sale  for  arrears,  such  a  purchase 
will  not  defeat  the  equity  of  redemption. 

The  mere  pendency  of  a  suit  in  the  Supreme  Court 
does  not  operate  as  a  bar  to  the  prosecution  of  a  suit  in  a 
Zillah  Court  intended  to  be  simply  in  furtherance  of,  and 
supplemental  to,  the  suit  in  the  Supreme  Court. 

Where  a  plaintiff  on  certain  alleged  facts  seeks  relief, 
and  is  unable  to  obtain  a  trial  of  the  facts  by  reason  of 
certain  conclusions  of  law  which  the  Judge  forms  on  the 
case  in  its  then  condition,  the  Courts  are  bound  to  proceed 
upon  the  facts  as  they  are  stated  by  the  plaint  and  upon 
the  assumption  of  the  truth  of  those  facts. 

This  is  an  appeal  from  two  decrees  of  the 
High  Court  of  Judicature  at  Fort  William 
in  Bengal,  bearing  date  respectively  the  ist 
January  1863,  and  the  12th  January  1864, 
made  by  Mr.  Justice  Bayley  and  Mr.  Justice 
Campbell  in  a  Divisional  Branch  of  the 
Court.  The  last  of  these  decrees,  which 
was  made  on  a  review  of  the  former,  affirmed 
it  with  some  slight  variation  which  it  is 
unnecessary  to  specify.  The  first  decree  re- 
versed a  decision  of  the  Court  of  first  in- 
stance, the  Zillah  Court  of  Midnapore,  made 
in  a  suit  in .  which  the  present  respondent 
was   the  sole  plaintiff.  'It  was  a  suit  for 
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redemption  and  possession  brought  by  faiih 
as  mortgagor  against  the  defendants,  who 
were,  is/ly,  the  representatives  of  the 
original  mortgagees,  deceased,  vtB.,  Aushoo- 
tosh  Deb  and  Promothonauth  Deb  respective- 
ly ;  2ndly^  a  receiver  of  the  Estate  of  Pro- 
mothonauth Deb;  ^rdly^  the  executors  (rf 
one  John  Compton  Abbott,  deceased ;  ^ihly^ 
one  Alexander  M' Arthur;  ^thlyy  the  Na- 
wab Nazim;  6thly,  the  executrix  of  a  de- 
ceased Mahomedah  servant  of  the  Nawab 
Nazim  ;  and,  lastly y  the  appellant.  The  con- 
nection of  these  parties  respectively  with 
the  redemption-suit  of  the  plaintiff  will  be 
more  particularly  explained  hereafter. 

The  decision  of  the  Judge  of  the  Zillah 
Court  dismissed  the  suit  of  the  plaintiff,  the 
now  respondent,  with  costs,  on  certain  ob- 
jections on  points  of  law  which  will  be  sub- 
sequently stated,  and  which,  in  the  opinion 
of  the  Judge  of  that  Court,  interposed  a 
bar  to  the  further  prosecution  of  the  suit. 
The  plaintiff  was  not  permitted  to  go  into 
proof  of  his  case  on  the  merits.  From  this 
decision  the  plaintiff  appealed  to  the  High 
Court;  and  that  Court,  differing  in  opinion 
from  the  Court  below  on  the  legal  points 
on  which  it  had  proceeded,  reversed  the 
decision^  and  remanded  the  cause  for  triaL 
The  present  appeal  is  brought  froAi  that 
decision. 

The  suit  in  the  Zillah  Court  was  brought 
for  redemption  and  possession  consequent 
on  redemption  of  certain  valuable  estates, 
particularly  described  in  the  plaint,  con"^ 
stituling  the  plaintiff's  ancestral  zemindary. 
The  title  asserted  was  that  of  a  mortgagor 
seeking  to  redeem  against  mortgagees  repre- 
sented by  their  representatives  in  estate, 
and  against  subsequent  alienees  of  the  ze- 
mindary taking  subsequently  to  the  mort-» 
gagees,  and,  as  the  plaintiff  contended,  taking 
derivatively  from  them,  and  subject  to  his 
title  to  redeem  thetn. 

One  of  the  points  which  was  urged  upon 
the  argument,  and  which  will  be  considered 
hereafter  in  its  order,  is  whether  the  plaint 
sufficiently  connects  the  present  appellant, 
whom  it  states  to  be  in  possession  of  the 
property,  with  that  mortgage- title  originally 
in  the  Debs,  the  mortgagees,  so  as  to  show 
a  primd  facie  case  for  including  him  in  this 
redemption-suit. 

The  suit  was  stated  by  the  respondent's 
Counsel  to  be  supplemental,  in  its  nature  and 
objects,  to  one  in  the  Supreme  Court  for 
redemption  of  the  same  property,  brought 
by  the  same  plaintiff  against  the  Debs 
I  originally,  and  by  amendment  against  John 
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Compton  Abbott.  It^  was  further  stated  by 
the  respondent's  Counsel  on  this  appeal 
that,  as  some  of  the  defendants  against  whom 
-relief  was  asked  in  this  suit,  viz.y  the  parties 
above  enumerated  after  Alexander  M'Arthur, 
were  not  subject  to  the  jurisdiction  of  the 
Supreme  Court,  thei9laintif!  had  sued  in  the 
Zillah  Court  of  Midnapore  by  reason  of  that 
defect  alone. 

The  plaintiff,  as  the  eldest  son,  was  the 
head  of  a  Hindoo  family  of  distinction.  A 
litigation  had  arisen  between  him  and  other 
members  of  his  family  to  provide  funds,  for 
which  he  had  become  a  borrower  from  the 
Debs.  Their  advances  were  secured  by 
mortgages  taken  at  different  time«,  one  of 
which  is  stated  to  have  been  a  Bengalee  mort- 
gage; the  nature  of  the  others  does  not 
appear.  The  mortgagor  and  the  mortgagees 
were  Hindoos.  The  mortgagees  obtained  on 
the  25ih  May  1847  a  decree  of  foreclosure 
in  the  Supreme  Court  against  the  mortgagor. 
This  decree  was  irregularly  obtained,  and 
was  subsequently  set  aside.  Whilst  this 
decree  for  foreclosure  ^as  in  force,  viz.,  on 
the  loth  June  1847,  "^^  Debs  sold  the  ze- 
mindary  to  John  Compton  Abbott.  He, 
after  his  purchase,  in  execution  of  the  de- 
cree of  forcelosure,  which  he  had  also  pur- 
chased, dispossessed  the  plaintiff.  It  does 
not  appear  that  the  mortgagees  had  been 
in  possession.  The  contrary  may  be  infer- 
red. The  possession,  then,  was  first  ac- 
quired, whilst  the  foreclosure-decree  was  in 
force,  by  John  Compton  Abbott  as  owner, 
and  not  in  privity  with  the  mortgage-title. 

The  effect  of  a  foreclosure-decree  in 
the  Supreme  Court  in  a  mortgage-suit  be- 
tween Hindoos  is  equivalent  to  a  decree 
establishing  proprietary  right,  in  the  Com- 
pany's Courts,  on  similar  suits  on  the  like 
instruments. 

On  the  2nd  February  1848,  the  plaintiff 
filed  his  Bill  of  Complaint  on  the  Equity 
side  of  the  Supreme  Court,  to  set  aside  this 
foreclosure-decree,  and  to  redeem  the  ze- 
mindary.  The  Bill  was  originally  filed 
against  the  Debs  only ;  but  on  its  appearing, 
by  their  answer,  that  they  had  sold  to 
Abbott,  he  was  made  a  party  to  the  suit. 
After  he  was  made  a  party  to  the  suit,  he 
entered  into  an  agreement,  bearing  date  the 
15th  April  1848,  with  Alexander  M'Arthur, 
which  agreement  was  filed  with  the  plaint, 
in  the  suit  now  under  appeal,  and  is  set  out 
at  page  5  of  the  Appendix.  This  agreement, 
after  reciting  that  Abbott  is  well  seized  of 
or  otherwise 'entitled  to  the  zemindary,  that 
the  same  was  in  arrear  for  revenue,  and  was 


advertised   for   sale   of   arrears  of  revenue, 
proceeds  to  stipulate,  as  between  these  two 
persons,  that   M'Arthur  shall    purchase  the 
zemindar^'  for  the  sum  of  three  lacs,  in  case 
the   estate   does   not   sell   for   more  al  the 
revenue-sale;   that  he  will  pay  10  the  Go- 
vernment, if  he  be  declared  the  purchaser, 
the  sum  for  which  the  estate  may  be  sold; 
and  that  he  will,  within  a  certain  time  aher 
he  shall  be  declared  the  purchaser,  and  shall 
have  obtained  the   usual  and  due  ceni6ca% 
of  title,   pay  to  Mr.    Abbott   the   difference 
between  three  lacs  and  the  sum  for  which 
the   estate   shall   have  been   sold.     At  ibis 
time  the  suit  of  the  plaintiff  in  the  Supreme 
Court    for    setting    aside    the    foreck)sare- 
decree,  and  for   redemption,  was   pending. 
The   Court,   by  its  decree,  dated  the  iblh 
November    1852,   set    aside   the   decree  of 
foreclosure,  and  thereby  made  the  zemin- 
dary in  the  possession  of  Abbott,  under  his 
title  from  the  Debs,  subject  to  the  right  of 
redemption  by  the  plaintiff.     This  right  mw 
expressly  declared  by  the  judgment  in  ihe 
following   passage :    "  We    think,    therefcwe, 
that  there  must  be  some  decree  for  redemp- 
tion against  Mr.  Abbott,  who,  if  the  objec- 
tions  arismg  upon  the  form   of  the  record 
be  answered  (which   objections    the    CwA 
had   overruled),   can  stand  upon   no  better 
footing    than    the     Debs,,   whose     title  he 
purchased." 

This  judgment,  then,  in  effect  placed  ihe 
possession  of  Abbott  upon  the  footing  at 
that  of  a  mortgagee  in  possession,  an4  fro« 
that  time  his  above  declared  title  and  bil 
possession  were  in  privity  wiih  the  mail- 
gdge-title,  and  no  longer  constituted  as 
adverse  possession.  By  the  reversal  of  tht 
irregular  foreclosure-decree,  the  mortgagor 
was  restored  to  his  original  and  legal  id»- 
tion  to  the  mortgage-title. 

After  Abbott  had  been  made  a  party  10 
the    redemption-suit,    Promothonauth   Deh 
one  of  the  defendants,  died,   and   the  srft 
was  revived,  and  other  parties   were  maJe 
defendants  by  a  Bill  of  Revivor  and  Suj^  j 
ment.     The  personal  representatives  of  P»- 
mothonauth  Deb  were  made  parties,  tc^cthff 
with   the   said   M'Arthur  and  one    Georp' 
Lindsay  Young,  and  the  Nawab  Nazim  aii ; 
the  representatives  of  Sauduck   Ally  Kh* 
out  of  the  jurisdiction  of  the   Court  w* 
also  named  as  defendants.     These  psratf 
were  stated  by  Mr.  Leith  to  have  beia  it- 
trod  uced  as  defendants  in   consequeqpc  ■, 
some  discovery  which  had  been  obtained  If  j 
the  answers  previously  put  in.     The  H^^J 
ment,  however,  between  Abbott  and  Jfi^ 
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thur    previously    mentioned,    of    the     15th 
April  1848,  was  then  unknown  to  the  plaint- 
iff, and  the  new  defendants  above  mention- 
ed were  made  parties  upon  allegations  that 
at  the  sale  for  the  arrears  of  revenue  refer- 
red to  in  the  agreement,  M'Arthur  had  pur- 
chased benamee  for  Abbott  and  the  Debs,  and 
that  they  had  sold  to  Sauduck  Ally  Khan, 
who  had  purchased  benamee  for  the  Nawab 
Nazim.     It    would    swell    the    narrative    of 
the   fafts   of  the   case   which  preceded  the 
present  suit  to  an  unnecessary  length,  if  the 
precedent  litigation  were  followed  minutely 
through   all   its   stages.     It   will    suffice   for 
the    purpose    of    explanation    to    state   that 
Sauduck  Ally  Khan  and  the  Nawab  Nazim 
did  not  appear  to  the  Bill,  and  that,  upon 
M'Arthur's  answer  coming  in,  and  it  appear- 
ing by  'it  that  he  had  conveyed  to  Sauduck 
Ally  Khan  benamee  for  the  Nawab  Nazim, 
he  was  dismissed  from  the  suit,  and  a  decree 
for  redemption  was  made  against  the  other 
parties  who  bad  appeared  in  the  suit.      This 
decree  bears  date  the  6ih  November  1852. 

It  is  set  out  in  extenso  in  the  Appendix. 
This  decree,  together  with  the  agreement  of 
the   15th  of  April   1848,  and  another  docu- 
ment, are  annexed  by  the  plaintiff  to  his  plaint 
in  the  suit  now  under  appeal.     The  decree 
declared  that  the  "plaintiff,  as  between  himself 
smd  the  defendant  in  those  suits,  was  entitled 
to  redeem  the  mortgaged  premises  in  the  bill 
mentioned,   notwithstanding    tbe    said    final 
foreclosure  order."     The  title  to  redeem  was 
ieclared  as  to  all  the  mortgaged   premises, 
ind  not  simply  as  to  those  which  could  be  re- 
:overed    in    that    suit,    though    the    decree 
nrould   of  course  bind  those  only  who  were 
parties  to  the  suit  at  the  time  when  it  was 
>ronounced,  and  at  that  time  M'Arthur  had 
:eased  to  be  a  party  to  the  suit.     In  a  sub- 
sequent  part   of   the   decree  it  was  further 
ordered  **  that  the  Master  should  enquire  and 
itate     to    the    Court    what    portions    of    the 
nort^aged  premises  had  been  sold  since  the 
ame     came   into   the    possession   of    John 
3ompton  Abbott  for  arrears  of  Government 
avenue,   or   otherwise,    and    to    whom    the 
ame  respectively  had  been  sold ;  and  if  he 
faould  find  that  any  had  been  so  sold,  he 
v'as  to  take  an  account  of  all  moneys  which 
lad  been  received  by  or  come  into  the  hands 
»f  the  said  defendant,  John  Compton  Abbott, 
r  any  person  or  persons  by  his  order  or  for 
is    use  in   respect  of  the   purchase-money 
rising  from  such  sales,  or  of  the  surplus 
joceeds  of  such  Government  sales,  if  any, 
r    'wiiich,  but  for  his  or  their  wilful  default, 
ligriit  have  been  received,"    This  portion  of 


the  decree  furnishes  one  of  the  grounds  on 
whicb  the  Judge  of  the  Zillah  Court  pro- 
ceeded in  his  dismissal  of  the  plaintiff's  suit 
The  decree  also  directed  certain  enquiries 
in  the  Master's  office  ;  and  in  the  due  prose- 
cution of  those  enquiries,  M'Arthur  was 
subsequently,  viz.^  on  the  17th  of  August 
1854,  examined  before  the  Master.  His 
examination  is  stated  at  length  at  pp.  18 
and  19  of  the  Appendix.  This  examination 
first  disclosed  to  the  plaintiff  the  existence 
and  contents  of  the  agreement  between 
M'Arthur  and  Abbott  of  the  15th  of  April 
1848.  M'Arthur's  examination  further  dis- 
closed that  there  was  an  agreement  between 
him  and  Abbott,  that  the  latter  should  suffer 
the  revenue  to  fall  into  arrear,  in  order  that 
the  estate  might  be  sold  for  arrears  of  reve- 
nue ;  and  further  that  he,  Abbott,  should  not 
bid  for  the  estate.  M'Arthur  explained 
that  his  reason  for  wishing  Abbott  not  to 
bid  was  to  prevent  its  going  above  the  three 
lacs. 

This  discovery  seems  to  have  led  to  the 
institution  of  the  present  suit.  The  plaint 
in  this  suit  was  filea  on  the  30th  of  May 
i860.  In  the  plaint  it  is  stated  that  posses- 
sion was  given  to  M'Arthur  under  the  cer- 
tificate of  title,  consequent  on  the  sale  for 
arrears  of  revenue,  on  the  ist  of  June 
1848.  The  expression  is  somewhat  con- 
fused, but  this  seems  to  be  the  sense  of  the 
plaint. 

The  plaint  is  for  redemption  and  posses- 
sion, that  is,  for  possession  consequent  upon 
redemption.      The   relation  to  this   suit   of 
the   several   parties   whom   we    have   above 
mentioned  to  have  been  made  defendants  to 
it,   sufficiently    appears  by   what  has  been 
already  stated,  except  that  it  must  be  added 
that    the    defendant    Sidhee    Nuzzur    Ally 
Khan  Bahadoor,  the  appellant,  is  described 
as  in  posses«5ion,  collusively  with  the  Nawab. 
The  plaintiff  in  his  plaint  alleges  with  re- 
spect to  all  the  parties  whose  interests  arose . 
upon  and  after  the  sale  for  arrears  of  reve- 
nue, that  is,  from  the  Nawab  Nazim  inclu- 
sively  down  to   and   including  the  present 
appellant,   that  they  took  fraudulently  and 
collusively.     It  was  objected  for  the  appel- 
lant, that  the  plaint  does  not  connect  him 
with  that  charge  of  fraud  and  collusion,  but 
the   following    words    in    the    plaint,    »is., 
"the    collusive,    fraudulent,    and    fictitious 
auction-sale   like   a    private  sal9,''  evidently 
refer  to  that  sale  which  the  plaintiff  treats 
as   the  fraudulently   interposed   bar    to   his 
redemption,   viz^y   that    at  wMch    M'Arthur 
was  declared  the  purchaser ;  for  in  a  subset 
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engrafts  on  that  general  rule  this  exception, 
that  a  fraudulent  purchase  at  such  auction- 
sale  by  a  mortgagee  will  not  defeat  the  equity 
of  redemption.  The  subject  is  treated  in 
Mr.  Arthur  Macpherson's  book  on  Mort- 
gages, at  page  91,  who  there  quotes  a  prior 
decision,  Kelhall  v.  Freeman,  of  the  same 
Supreme  Court  to  -the  same  effect.  The 
author,  now  a  Judge  of  the  High  Court  at 
Calcutta,  expresses  a  simitar  opinion,  and  as 
his  book  is  one  well  known  and  frequently 
consulted  in  India,-  the  decision  under  review 
cannot  be  regarded  as  unsettling  a  previously- 
settled  state  of  the  law,  and  as  raising  for 
the  first  lime  "an  exception  to  the  general 
protection  which  this  legislative  title  affords 
to  purchasers.  In  support  of  this  view  we 
may  refer  to  other  authorities  In  the 
celebrated  opinion  of  C.  J.  De  Grey  in  the 
House  of  Lords  in  the  Duchess  of  Kingston  s 
case,  he  says,  *  But  if  it  was  a  direct  and 
decisive  sentence  upon  the  point,  and,  as  it 
stands,  to  be  admitted  as  conclusive  evi- 
dence upon  the  Court,  and  not  to  be  im- 
peached from  within ;  yet/p  like  all  other  acts 
of  the  highest  judicial  authority,  *it  is  im- 
peachable from  without ;  although  it  is  not 
permitted  to  show  that  the  Court  was  mis- 
taken, it  may  be  shown  that  they  were 
mislead.''  "  Fraud,*'  his  Lordship  proceeds  to 
state,  is  an  extrinsic,  collateral  act,  which 
vitiates  the  most  solemn  proceedings  of 
Courts  of  Justice.  Lord  Coke  says  it  avoids 
all  judicial  acts,  ecclesiastical  or  temporal." 
The  Chief  Justice  then  proceeds  to  state 
that  fines  and  recoveries  may  be  avoided  for 
covin  by  strangers,  and  gives  other  illustra- 
tions of  the  same  principle.  The  case  of 
Collins  v.  Blantern,  2  Wils.  341,  is  an 
authority  to  show,  if  any  were  needed,  that 
a  Court  will  strip  off  all  disguises  from  a  case 
of  fraud,  and  look  at  the  transaction  as  it 
really  is.  In  addition  to  these  authorities, 
it  may  be  observed  that  the  principle  em- 
bodying this  distinction  pervades  the  law. 
Under  sales  in  market  overt,  the  pui chaser 
acquired  a  title  against  all  the  world ;  but 
this  protection  did  not  extend  to  a  fraudu- 
lent buyer  who  knew  that  the  seller  had  no 
real  authority  to  sell.  If  the  t^ief  who  sold 
in  market  overt  repurchased  the  article,  the 
defrauded  owner  could  then  assert  his  title 
against  such  re-acquisition.  See  Viner's 
Abridg.  tit.  Market  Overt.  In  Bacon's 
Abridgment,  tit.  Fraud,  p.  768,  Gwillim 
and  Dodd's  edttion,  it  is  said,  "  If  goods  are  , 
sold  in  market  overt  by  covin  between  two, 
on  purpose  to  l}ar  him  that  has  right,  this 
shall  not  bar  him  thereof.  2  Inst.  713.  Cro. 


Eliz.  86."  The  same  principle  applies  to 
bills  of  exchange  and  other  negotiable  in- 
struments, made  or  whith  become  payable  10 
bearer,  and  pass  by  deliver}'. 

Again,  a  title  by  estoppel  is  a  well-knovn 
title.  The  doctrine  that  a  man  cannot  take 
advantage  of  his  own  wrong,  as  nsed  and 
applied  by  Mr.  Justice  Bayley  to  this  title 
to  redeem,  is  a  correct  application  of  thai 
doctrine,  if  the  facts  support  him.  Assum- 
ing, as  we  must,  the  agreement  to  be 
proved,  was  this  sale,  as  between  Abbott  and 
M* Arthur,  really  meant  to  be  a  sale  nnder 
the  revenue-laws  for  arrears  of  revenue, 
or  was  it  a  device — part  of  the  machinerr, 
as  it  were — to  effect  a  fraud  ?  Under  a 
private  conveyance,  in  the  state  of  ihe  title 
and  of  these  parties,  the  estate,  if  conveTcd 
by  Abbott  to  M'Arthur,  would  have  beea 
redeemable  by  the  plaintiff.  If  the  sale 
were  intended  to  have  been  a  real  sale 
under  the  Revenue  Laws,  what  would  have 
been  Abbott's  interest?  His  estate  woald 
have  been  extinguished,  and  all  that  he 
would  have  been  entitled  to  would  have  been 
a  mortgaa^ee's  interest  in  the  surplus  of  the 
money  realized  by  the  sale  over  the  arrears. 
Would  a  real  vendor  seek  to  redace  that 
surplus?  The  price  was  a  fixed  sum  of 
three  lacs;  the  parties  contemplated  a  sale 
under  that  sum  by  the  auction-proceeding: 
and  it  may  be  well  to  repeat  that  it  vas 
Abbott's  interest  to  cause,  as  far  as  be 
could  cause  it.  that  the  auction-price  should 
he  low,  since,  though  the  auction- sale  was 
public,  his  agreement  was  not  known  to  the 
mortgagor.  What,  then,  if  the  sale  ^rorc 
to  be  real,  could  be  the  consideration  which 
M'Arthur  was  to  receive  for  the  excess  <s 
the  three  lacs  over  the  auction-price?  The 
estate  would  have  passed  to  him  for  the 
lesser  sum.  This  suffices  to  show  that,  as 
between  them,  the  sale  was  meant  to  be 
under  the  terms  of  the  agreement  in  ibe 
case  that  has  happened,  which  was  a  case 
contemplated  by  Abbott  at  least.  These 
parties,  therefore,  are  estopped  or  precluded 
by  their  acts  from  setting  up,  as  against  a 
third  person,  the  mortgagor,  the  object  erf 
their  fraud  and  a  stranger  10  the  agreemeDC 
the  illegality  of  the  agreement  itself.  The 
plaintiff  is  entitled  to  say,  this  agreement 
is  the  real  contract.  Two  cases  decided  br 
the  House  of  Lords  upon  the  effect  of  the 
Encumbered  Estates  Ad  for  Ireland,  Rooki 
V.  Erring  ton,  7  Ho.  Lds.  617,  and  /'«rfl' 
V.  Reeves,  10  Ho.  Lds.  645,  were  referfef 
to  by  the  appellant's  Counsel,  in  support 
of  the  appellant's  cast,  but  it  is   suffideo 
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;  to  say  that  these  were  not  cases  of  a  fraud- 
ulent use  of  the  provisions  of  an  Aft  of 
Parliament  for  effecting  a  fraudulent  pur- 
pose. They  do  not  appear  to  their  Lord- 
ships in  any  way  to  affect  the  present  case. 

The  various  questions  that  have  been  put 
in  the  course  of  the  argument — of  notice, 
of  knowledge,  of  purchase  by  an  innocent 
principal  through  a  fraudulent  agent — need 
not  here  be  answered.  They  do  not  arise 
on  the  facts  before  us.  Those  facts  may  not 
be  the  real  facts.  Any  opinion  expressed 
upon  these  points  would  be  not  merely  an 
obiier  dictum^  it  would  be  by  anticipation 
an  opinion  hazarded  on  supposed  facts,  and 
evidence,  if  the  cause  be  still  untried  might 
be  made  to  fit  them. 

This  decision  proceeds  entirely  upon  the 
ground  that,  as  between  these  parties,  the 
sale  must  now  be  considered  as  a  private 
sale.  The  decision  has  no  application  to 
interest  derived  under  a  real  auction-sale. 
The  opinion  of  their  Lordships  upon  this 
point  disposes  of  the  first  bar  of  limitation 
by  effluxion  of  time  under  Act  L  of  1845. 

The  questions  remaining  for  consideration 
are,  whether  the  pendency  of  the  suit  in  the 
Supreme  Court,  or  the  nature  of  the  decree, 
or  any  acting  under  that  decree,  present  a  bar 
to  the  prosecution  of  the  suit,  which  the  de- 
cree under  appeal  has  remanded  for  trial  on 
the  facts.  The  mere  pendency  of  the  suit 
cannot  operate  as  a  bar,  since  the  suit  in  the 
Zillah  Court  was  intended  to  be  simply  in 
furtherance  of  and  supplemental  to  it.  The 
nature  of  the  decree  requires  more  considera- 
tion. Had  that  decree  ueen  one  which  could 
not  have  been  niouified  or  wui^d  by  further 
proceedings  in  the  Supreme  Court  itself,  in 
the  nature  of  a  supplemental  suit  on  the  new 
matter  discovered  since  the  decree,  the  ob- 
jection might  have  been  tenable ;  but  the 
law  of  the   Court    i^  otherwise.    Had  the 


Nawab  and  the  parties  defendants  subse- 
quent to  him  been  subject  to  the  jurisdiction 
of  the  Supreme  Court,  the  relief  which  is 
now  sought  to  be  obtained  against  them  in 
the  Zillah  Court  might  have  been  prosecuted 
by  a  further  suit,  in  the  nature  of  the  sup- 
plemental  suit,  properly  constituted  in  the 
Supreme  Court.  The  decree,  as  to  the  ac- 
count and  the  enquiries  directed  as  to  alien- 
ated lands,  might  upon  the  new  facts  have 
been  varied  there,  and  the  same  relief  may 
be  obtained  in  this  suit.  The  defendant  in 
possession  is  charged  in  substance  as  as- 
signee of  the  mortgage,  and  in  that  character 
redemption  is  prayed  against  him.  The 
relief  is  subject  to  the  same  conditions  and 
equities  which  would  have  attached  to  it  in 
the  Supreme  Court. 

• 
It  would  be  unjftst  to  exclude  the  relief 
by  reason  of  mere  personal  exemption  from 
the  jurisdiction  of  the  Supreme  Court.  To 
rely  on  this  bar  would  be  to  plead  impedi- 
ment against  a  suit  instituted  to  remove  it. 
The  direction  to  enquire  as  to  the  alienated 
lands  and  the  relief  consequent  on  that  en- 
quiry are  introduced  for  the  benefit  of  the 
mortgagor  in  case  the  pledge  should  turn  out 
to  be  irrecoverable  through  the  fault  of  the 
pledgee.  Such  relief  in  this  case  is  in  the 
nature  of  compensation  for  a  wrong.  If  it 
be  subsequently  discovered  that  the 
pledge  can  be  restored  or  recovered, 
the  mortgagor  may  waive  that  benefit,  and 
prosecute  his  right  as  to  the  thing  itself. 
Lastly,  with  reference  to  the  dealing  under 
the  decree,  it  is  to  be  observed  that  the 
mere  prosecution  of  an  enquiry,  especially 
under  a  mistaken  impression,  would  not 
raise  a  case  of  election,  or  amount  to  a 
waiver  of  a  tort.  This  is  all  that  the  facts 
alleged  disclose."  They  disclose  that,  at  the 
time  of  the  decree,  the  estate  was  supposed 
to  be  irrecoverable,  and  tl^it  the  Court,  in 
directing  the  enquiries   which  it  directed, 
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acted  on  that  impression.  They  do  not 
disclose  what  has  been  done  in  the  way  of 
satisfaction  under  the  decree.  The  ca$e 
alleged  in  this  suit  is  one  of  fraudulent  mis- 
dealing with  the  property  pledged.  The 
case  of  Hope  v.  Liddtll,  2\  Bevan,  p.  183, 
quoted  by  the  Attorney-General,  was  not 
a  case  of  fraud.  The  observations  of  Lord 
St.  Leonards,  quoted  by  the  Master  of  the 
Rolls,  relate  to  a  bond  fide  purchaser  for 
value,  and  to  the  proper  mode  of  working 
out  his  equity  against  that  of  a  plaintiff 
whose  property  has  been  alienated  by 
mistake. 


The  facts  in  the  case  of  Hope  v.  Liddell 
differ  widely  from  the  alleged  facts  in  the 
case  under  appeal;    and    the  grounds   on 
which  that  decision  proceeded  do  not  exist 
in  this  case,  as  it  now  appears.     In  the  case 
of   Hope  V.   Liddell,    the   original    testator, 
Dr.  Spencer,  devised  the   lands  in   dispute 
to    one   Thompson,   a    trustee,   on    certain 
trusts.   Thompson    devised   all   his    estates, 
by    general    words,    to    his    sister,    Grace 
Thompson.    This  devise    was    erroneously 
supposed   to   pass   the  trust   estate,   which 
really  went  by  descent  to  the  heir  at  law 
of  the  trustee.     One  of  the  cestui  que  trusts 
contracted  to  sell  the  estate  to  the  defendant 
Liddell.     The  sale  was  perfectly  hs)nd  fide 
on  both  sides.    The  price  was  adequate,  and  I 
was  paid.    It  was  paid   by   the   purchaser 
into   the   hand   of  the   cestui  que  trust  by 
the  direction  of  the  supposed  trustee,  Grace 
Thompson.    The    purchaser    was    by    the 
trust-deed  not  required  to  see  to  the  appli- 
cation of  the  purchase-money.     The  CJourt 
said  that,   if  Grace  Thompson  had   really 
been  the  devisee  in  trust,  as  she  was  sup- 
posed by  all  to  be,  the  transaction  could  not 
have  been  impeached.     The  defect  was  the 
want  of  the  legal   estate.     On  the   second 
question  in  the  cause,  the  Court  found  that 
the  children,  the  objects  of  the  trust,  had. 


with  full  knowledge  of  all  the  circumstances 
and  of  their  rights,  taken  to  the  purchase- 
money  in  lieu  of  the  land.  In  this  case, 
however,  at  the  time  of  the  decree  in  the 
Supreme  Court,  it  was  supposed  that  the 
land  was  gone  irredeemably.  In  that  state 
of  belief  there  could  have  been  no  matters 
between  which  to  choose.  Afterwards,  when 
it  was  discovered  that  the  auction-sale  had 
been  contrived  under  the  agreement  of  the 
15th  April  1848,  a  new  state  of  facts  ap- 
peared.  The  matters  between  which  to  elect 
would  then  have  been  the  land,  and  the  full 
price  the  three  lacs,  not  simply  the  auction- 
price.  Nothing  appears  further  on  the 
alleged  facts,  except  that  the  enquiry  before 
the  Master  went  on ;  but  that  it  might  well 
do,  subject  to  final  correction  and  due 
adjustment.  There  is  no  ground,  therefore, 
for  applying  the  decision  of  Hope  v.  LiddtU 
as  an  authority  to  govern  this  case  in  the 
present  state  of  the  facts. 


This  same  cause  which  has  induced  their 
Lordships  to  refrain,  in  the  earlier  part  of 
this  judgment,  from  expressing  an  opinio 
upon  the  law  applicable  to  an  unascertained 
state  of  facts,  operates  also  here  to  induce 
reserve.     Distinctions    may    exist     between 
claims  of  this   nature,   founded   on   actoai 
fraud   by    a    combination    between    several 
wrong-doers,  all  liable  to  make  satisfaction 
up  to  one  complete  satisfaction  for  the  injarr 
done,  between  whom  there  may  be,  inltr  n. 
no  right  to  contribution  and  remedies  founded 
on  contract,  or  converted  by  the  choice  of 
the  sufferer  into  claims  ex  contractu;  but, 
for  the  reasons   already  given,   this  sabjecx 
cannot  now  be  pursued  further.     Their  I.on!- 
ships  will  humbly  recommend  to  Her  Maj^ 
that  this  appeal  be  disnissed  with  costs. 
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The  17th  March  1866. 

Present : 

Lord  Justice  Knight  Bruce,  Lord  Justice 
Turner,  Sir  J.  Colvile,  Sir  E.  V.  Williams, 
and  Sir  L.  Peel. 

Uiilawffil  attachment— Resistaace—Damageft— 

Costs. 

On  Appeal  from  the  Sudder  Dewanny  Adaw- 

lut  at  Agra, 

Mohun  Doss 

versus 

Gokul  Doss. 

i4,  having  a  i^ht  to  sell  an  Indigo  Factory  pledged  to 
biffl  subject  to  tne  rights  of  B  under  his  prior  mortgage, 
has  no  right  to  invade  or  disturb  the  possession  of  the  prior 
mortgagee  by  placing  peons  upon  the  property  in  order 
to  attadn  the  Factory  as  a  step  towards  the  judicial  sale. 
B^s  resistance  of  A^s  unlawful  attachment  does  not  bar 
B^s  claim  to  damages  for  loss  sustained  by  him  conse- 
quent on  the  attachment.  A  man  whose  possession  is 
unlawfolly  invaded  is  not  bound  to  give  eifect  to  that 
lovasion  because  it  is  made  under  coloar  of  legal  pro- 
cess. 

In  actions  oi  iort,  a  plaintiff  is  never  precluded  from 
recovering  ordinary  damages  by  reason  of  his  failing 
to  prove  the  special  damage  laid,  unless  the  special 
damage  is  the  ^tst  of  the  action ;  and  as  In  the  present 
case  the  gist  of  the  action  was,  not  the  special  damage, 
but  the  unlawful  attachment,  the  plaintiff  was  declared 
not  precluded  from  recovering  ordinary  damag^es  for 
tiiat  actionable  wrong,  even  if  he  had  wholly  failed  to 
prove  the  special  damage  laid. 

No  case  having  been  made  for  taking  fresh  evidence 
with  a  view  to  the  assessment  of  damaspes  in  India,  the 
Privy  Gnincil  'assessed  the  damages  tnemselves ;  and 
although  the  amount  so  awarded  (Kupees  500)  fell  far 
short  of  the  appealable  sum  of  Rupees  10,000,  yet  as, 
unless  the  claim  had  been  thus  unduly  majKnified,  the 
appellant  could  not  have  appealed  to  Her  Majesty,  the 
Pnvy  Council  directed  the  costs  of  the  Courts  in  India 
to  be  apportioned  according  to  the  ordinary  practice  of 
those  Courts,  leaving  the  costs  of  the  appeal  to  the 
Privy  Council  to  be  Mrne  by  each  party. 

This  is  an  appeal  against  a  decree  of  the 
Sadder  Court  of  Agra,  which  confirmed  a 
decree  of  the  Civil  Court  of  Mirzapore, 
dismissing  the  appellant's  suit  with  costs. 

The  suit  was  brought  to  recover  the 
damages  alleged  to  have  been  sustained  by 
tile  nominal  plaintiff's  employer,  Dwarka 
Doss,  in  consequence  of  an  attachment  made 
at  the  instance  of  the  respondent  as  the 
holder  of  a  decree. 

Dwarka  Doss  and  the  respondent  had 
conflicting  claims  upon  an  indigo  f&:toi7 
lying  between  the  villages  of  Putteetah  and 
Sirswabur,  and  called  in  the  record  some- 
times by  the  one  and  sometimes  by  the 
other  name.  This  factory,  with  three  others, 
belonged  to  two  persons  named  Chunder 
Churun  and  Esserchund  Neoghy. 

At  the  beginning  of  the  year  1856  the 
Neoghys  were  indebted  to  Mussumat  Ooman 
Boondree,  the  wife  of  Tara  Pershun  Bagjee, 
in  the  sum  of  Rupe^   ^7,701,  partly  for 
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moneys  advanced  by  her,  and  partly  for 
moneys  advanced  b>  Dwarka  Doss  on  her 
husband's  guarantee,  for  the  purpose  of 
carrying  on  the  factories;  and  those  ad- 
vances were  secured  by  certain  instruments 
of  mortgage  dated  the  20th  of  January 
1852,  the  i8th  of  April  1853,  ^^^  ^^ 
1st  G^  January  1856.  These  secm'ities  em- 
braced the  block  of  all  the  factories  and 
their  crops  at  least  for  the  year  1856-57. 

On  the  ist  of  January  1856,  Mussumat 
Ooman  Soondree,  by  an  instrument  called  a 
deed  of  re-mortgage,  assigned  all  her  in- 
terest in  the  factories  under  the  before-men^ 
tioned  securities  of  Dwarka  Doss,  in  order 
to  secure  the  sum  of  Rupees  9,761,  being 
the  balance  then  due  in  respect  of  bis  former 
advances,  together  with  the  future  ad- 
vances to  be  made  by  him  for  carrying  on 
the  factories.  And  it  was  thereby  provided 
that  he  should  take  the  factories  under  his 
control  and  management  during  the  year 
1263  Fuslee.  or  185 6- 1857;  thereby  giving 
him  the  first  charge  or  lien  on  the  crop. 

It  does  not  ver%  clearly  appear  whether 
under  this  stipulatiqi^  he  took  possession  of 
the  factories ;  or,  if  he  did  so,  how  long  h^- 
continued   in  possession.     But  on  the  7th 
of  July   1859  he  obtained  a  decree  in  the 
Civil  Court  of  Benares  against  Mussumtft 
Ooman  Soondree  and  the  Neoghys,  for  the 
sum  of  Rupees  23,672  as  then  due  to  hira 
upon  his  mortgage  ;  and  on  the  t5th  of  th^ 
same  month  he  and  the  Neoghys  filed  in 
Court  a  petition  embodying  the  terms  of  a 
compromise  into  which  they  had  entered. 
The  effect  of  this  was  that  Dwarka  Doss  was 
to  suspend  the  execution  which  he  had  taken 
out  under  the  decree  for  Rupees   23,672 ; 
was   to  advance  further   sums    for '  manu- 
facturing indigo  from  the  stumps  then  on  the 
ground ;  and  was  to  have  the  disposal  of  all 
the  indigo  manufactured.    The  works  were 
to  be  superintended  by  one  Balgobind  Doss 
Seith,  whom  the  Neoghys  had  nominated 
as  their  agent  for  that  purpose.    The  rights 
of  Dwarka  Doss  under  the  execution  for  any 
balance   that   might   remain   to   him   after 
the  sale  of  indigo  were  expressly  reserved 
to  him  both  against  the  factories  and  against 
all  the  defendants  to  his  suit.    This  ariange^ 
ment  was  carried  out  by  placing  a  servant  or 
agent  of  Dwarka  Doss  in  charge  of  the 
factories. 

On  the  day  on  which  this  instrameat  of 
compromise  was  filed  in  the  Benares  Court 
(the  15th  of  July  1859),  the  respondent 
obtained  a  decree  in  the  Court  of  the 
Principal     Sudder    Ameen  *of    Miosapore 
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against  the  Neoghys  for  the  sum  of  Rupees 
764  alleged  to  be  due  tp  him  upon  a  mortgage 
of  the  Putteetah  factory,  dated  in  Phal- 
goon  Budee  ist,  Sumbut  191 1  (being  some- 
time in  A.D.  1855).  I^warka  Doss  inter- 
vened in  this  suit  as  an  objector,  insisting 
that  the  factory  had  been  attached  for 
money  due  to  him,  and  that  the  claim  was 
fraudulent.  But  the  Principal  Sudder 
Ameen  held  that  the  objection  could  not  be 
tried  in  that  suit,  and  was  no  bar  to  the 
making  of  the  usual  decree  in  a  suit  based 
upon  a  simple  mortgage-bond.  He,  accord- 
ingly, passed  the  ordinary  decree  against 
the  defendants  (the  Neoghys)  and  the  mort- 
gaged property  for  the  sum  found  due. 

The  respondent  took  out  execution  on 
this  decree  for  Rupees  878-10.  He  first 
obtained  an  order  for  the  attachment  of  both 
the  Putteetah  factory  and  another  factory 
known  as  the  Soorma  factory,  with  the 
appurtenances  of  each,  and  of  fifty  maunds 
of  indigo  alleged  to  be  at  the  former,  and 
of  thirty  maunds  of  indigo  or  thereabouts 
alleged  to  be  at  the  latter  factory. 
.  But  on  the  17th  of  September  he  made  a 
further  application  to  the  Court,  wherein  he 
expressed  his  desire  to  abandon  the  execu- 
tion against  the  Soorma  factory,  and  sub- 
mitted a  more  detailed  list  of  the  property  at 
the  Putteeuh  factory.  He  limited  also  the 
quantity  of  indigo  to  be  attached  at  his  suit 
to  eight  maunds.  The  order  of  the  Court 
was  that  the  attachment  should  be  limited  to 
the  property  comprised  in  this  last  list. 

On  the  23  rd  of  September,  the  Ameen, 
accompanied  by  two  servants  of  the  r.espond- 
ent  who  went  to  point  out  the  property, 
proceeded  to  attach  the  factory  and  other 
property  detailed  in  the  application  of  the 
17th  of  September.  He  made  an  actual 
entry  upon  the  lands,  and  took  an  inven- 
tory of  the  property  attached.  He  could 
not,  however,  complete  the  attachment  of  the 
eight  maunds  of  indigo  by  actual  seizure. 
These  were  part  of  a  much  larger  quantity 
kept  in  a  storehouse  which  was  under  lock 
and  key;  and  the  servants  of  Dwarka 
Doss  refused  to  give  him  access  to  the  store- 
house, or  to  remove  this  lock.  In  these 
circumstances  he  put  his  own  lock  also  upon 
the  door,  and  retired,  leaving  two  peons 
in  charge  of  the  property  attached. 

The  appellant,  having  heard  of  the  appli- 
cations  for  the  attachment,  had  on  the  22nd 
of  September  applied  to  stay  it.  But,  as  the 
Dasserah  holidays,  during  which  the  Courts 
are  closed  for  some  weeks,  began  on  the  24th, 
this  appllcatioh  was  ordered  to  stand  over 


until  after  the  vacation ;  and  the  saine 
cause  prevented  any  further  applicatioii 
touching  the  actual  attachment. 

In  October,  the  Ameen,  armed  with  t 
Magistrate's  order,  and  accompanied  by  t 
blacksmith,  went  to  the  storehouse  for  the 
purpose  of  breaking  Dwarka  Doss*s  lock. 
but  appears  to  have  desisted  on  the  thi 
of  the  people  in  charge  of  the  factory 
quit  the  premises  if  the  lock  vras  broken,, 
and  to  leave  him  responsible  for  all  the  iO" 
digo  there. 

On  the  5th  of  November,  these  ciiciim^. 
stances  having  been  brought,  to  the  notice  of 
the  Principal  Sudder  Ameen,  he  passed  an 
order  to  the  effect  that,  if  the  defendann 
to  the  respondent's  suit,  or  their  agenti^ 
should  fail  to  appear  in  Court  within  a 
week  and  substantiate  their  objection^  10 
the  opening  of  their  lock,  it  should  be 
broken,  and  the  eight  maunds  of  indigo  be 
forcibly  attached. 

On  the  same  day  he  required  the  r^ 
spondent,  as  the  decree-holder,  to  answer  the 
appellant's  objection  of  the  23nd  of  Sep> 
tember  within  four  days. 

On  the  25th  of  November,  the  Amces 
having  in  the  meantime  received  no  oixler  l» 
suspend  the  attachment  of  the  indigo,  pro- 
ceeded, under  the  order  of  the  5th  Novefli- 
ber,  to  remove  the  lock;  attached  eight 
maunds  of  indigo  pointed  out  to  him  by  t 
servant  of  the  respondent;  and  made  tw5 
inventories,  one  of  the  eight  maunds  of 
indigo  attached,  the  other  of  the  ortier 
property  found  in  the  storehouse,  which 
not  attached.  Owing,  however,  to 
difficitlty  about  weighing  the  indigo,  all 
property  remained  in  the  storehouse,  ap* 
parently  under  lock  of  the  Ameen,  or  m 
charge  of  his  peons,  until  the  8th  of  Decem- 
ber, when  the  eight  maunds  were  finaOy 
weighed  and  removed  to  a  separate  pboe, 
and  the  other  contents  of  the  storehoose 
were  left  at  the  disposal  of  Dwarka  Doss's 
people. 

On  the   1 2th  of  December,   the  Ameea 
submitted  to  the  Court  a  further  report,  of 
his  proceedings,   and   stated  that   he   had, 
according    to'   the    respondent's      reqoesi; 
attached    no    property    belonging    to   the 
factory  except  the  eight  maunds  of  indiga 
The  objection  filed  by  the    appellant   oa 
the   22  nd  of  September  appears    to    have 
been  thenceforward  confined  to  these;  and 
it  was  finally  disposed  of  by  an  order  o{^. 
3rd  of  January  i860,  which,  on  the  grooai 
of  the  preferential  claim  of  Dwarka  Doi| 
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directed  the  release  of  the  eight  maunds  of 
mdigo  from  attachment. 

Some  difficulty  In  carrying  out  this  order 
was  occasioned  by  the  refusal  of  £)vvarka 
Doss's  agents  to  receive  back  this  indiga 
except  on  terms  with  which  the  Ameen 
would  not  comply ;  but  ultimately  the  eight 
maunds,  and  whatever  else  had  been  under 
attachment,  were,  by  order  of  the  Court, 
left  at  the  disposal  of  those  who  were  in 
possession  and  charge  of  the  factory;  and 
peons  were  withdrawn  from  the  premises 
on  the  28th  of  February  i860. 

Upon  this  statement  of  admitted  facts  it 
appears  clear  to  their  Lordships  that  Dwarka 
Doss  had,  by  reason  of  the  attachment  of 
the  23rd  of  September  and  subsequent  pro- 
ceedings, sustained  an  injury  for  which 
he  was  entitled  to  claim  substantial  damages. 
The  attachment  was  wrongful  and  irregular. 
The  right  of  the  respondent,  under  his 
decree,  was  to  sell  the  factory  pledged  to  him, 
subject  to  the  rights  of  Dwarka  Doss  under 
his  prior  mortgage.  He  had  no  right  to 
invade  or  disturb  the  possession  of  the 
prior  mortgagee  by  placing  peons  upon  the 
p/operty,  in  order  to  attach  the  factory  as  a 
Step  towards  the  judicial  sale.  Under  the 
procedure,  as  it  existed  before  1859,  this 
could  not  have  been  done.  The  attachment 
must  have  been  constructive,  fiut  under  the 
new  Code  of  Procedure,  which  had  come 
into  force  on  the  ist  of  July  1859,  the  pro- 
per course  was  to  issue  and  publish  a  written 
notice  under  the  235th  and  239th  Sections  of 
Act  VIII.  of  1859.  For  the  actual  seizure 
of  the  eight  maunds  of  indigo,  to  which  the 
execution  was  ultimately  reduced,  there  was 
even  less  justification.  The  manufactured 
indigo  was  not  included  in  the  respondent's 
mortgage.  And  that  it  was  not  part  of  the 
general  property  in  the  possession  of  the 
Neoghys,  that  Dwarka  Doss  had  or  claimed 
a  lien  upon  it,  the  respondent  had  had  ample 
notice  in  his  own  suit,  wherein  Dwarka  Doss 
had  intervened  as  objector,  and  by  the  pro- 
ceedings of  the  1 2th  of  May  1859,  touching 
a 'distress  for  rent  which  has  been  put  in 
evidence  in  the  cause.  And  the  manner  in 
trfiich  this  wrongful  attachment  was  carried 
out,  the  placing  by  the  Ameen  of  his  lock 
upon  the  door,  subjected  Dwarka  Doss  to 
the  additional  wrong  of  having  the  contents 
of  the  godown,  to  which  ui/ra  the  eight 
maunds  of  indigo  the  respondent  made  no 
claim,  taken  out  of  his  control  and  dominion 
from 'the  23rd  of  September  until  the  8th 
rf  December.  It  is  idle  to  say  that  his 
;>eople  ought,  in  the  first  instance,  to  have 


given  the  Ameen  access  to  the  godown,  and 
delivered  the  eight  msRinds  of  indigo,  or  that 
they  ought  to  have  acted  according  to  the 
directions  of  the  Ameen  concerning  the  use 
of  the  two  locks,  supposing  those  directions 
to  have  been  given  to  the  peons.  The  case 
cited  by  Mr.  Leith  from  Bingham*s  Reports 
shows  that  in  this  country  a  plaintifif,  in  an 
action  for  a  trespass  of  very  similar  cha« 
racter,  may,  without  proving  special  damage, 
recover  substantial  damages.  Nor  can  it 
be  said  that  in  this  case  there  is  no  evidence 
of  the  malicious  character  which  the  plaint 
imputes  to  the  trespass. 

The  plaint  in  this  case  was  filed  on 
the  25th  of  February  i860.  The  damages 
claimed  were  all  in  the  nature  of  special 
damages,  and  consisted  of  three  items,  viz,,. 
14,000  rupees  "on  account  of  loss  of  70 
maunds  of  indigo  at  200  rupees  per  maund ;" 
5,545  rupees  on  account  of  indigo  which  it 
was  alleged  Dwarka  Doss  was  prevented  from 
manufacturing  from  i ndigo- plants ;  and  2,250 
rupees  on  account  of  indigo  which  it  was 
alleged  he  was  prevehted  from  manufacturing 
from  indigo-stumps.  ' 

Both  the  Courts  below  have  found,  and 
their  Lordships  can  see  in  the  evidence  no 
sufficient  grounds  for  disputing  the  justice 
of  that  finding,  that  the  plaintiff  has  failed 
to  establish  any  claim  to  damages  in  respect 
of  indigo  which,  but  for  the  wrongful 
attachment,  might  have  been  manufactured 
from  either  plants  or  stumps.  The  evidence 
shows  pretty  clearly  that  there  had  been 
no  indigo-plant  to  be  manufactured,  and 
leaves  it  more  than  doubtful  whether  all 
the  stumps  had  not  been  converted  int/a 
indigo  before  the  23rd  of  September;  and 
whether  if  any  had  then  remained  to  be 
used  in  the  manufacture  of  indigo,  the 
attachment  would  have  prevented  them  from 
being  so  used.  The  two  last  items  of 
damage  may,  therefore,  be  dismissed  from 
consideration. 

The  claim,  however,  to  recover  damages 
for  loss  on  account  of  the  manufactured 
indigo  was  disposed  of  by  the  Courts  below 
in  a  different  way.  The  Principal  Sudder 
Ameen  held  that,  though  the  plaintiff  did 
probably,  as  stated  by  the  European  indigo* 
factors,  sustain  some  trifling  loss  owing  to 
the  storehouse  having  remained  locked  up, 
this  was  due  '*to  the  refusal  of  his  agent 
to  unlock  the  door  on  the  Ameoi^'s  applica- 
tion, and  that  this  resistance  of  a  legal 
process  on  their  part,  joined  with  a  disposi- 
tion to  break  the  peace,  caused  the  loss  to 
the  plaintiff."    And  ,the  Sudder  Court  con- 
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sidered  that  no  good  proof  had  been  furnish- 
ed that  the  plaintiff^  agents  were  ever 
prevented  from  having  free  access  to  the 
godown  for  the  purpose  of  turning  and 
drying  the  indigo-cakes;  but  that,  on  the 
other  hand,  the  plaintiff,  instead  of  entering 
his  objections  in  a  legitimate  way  to  the 
attachment  of  the  property,  did,  through  his 
agents,  contumaciously  obstruct  the  Ameen 
employed  to  distrain.  The  learned  Judges 
seem  to  rest  the  first  of  their  conclusions 
partly  on  the  ground  that  the  plaintiff  ought 
not  to  have  kept  his  lock  on  the  godown ; 
partly  on  the  evidence  given  by  the  Ameen 
of  his  instructions  to  the  peons  to  open  his 
lock  whenever  the  plaintiff's  people  opened 
theirs. 

Their  Lordships  think  that  neither  Court 
has  assigned  grounds  which  warrant  the 
conclusion  at  which  both  have  arrived.  They 
have  already  expressed  their  opinion  that 
the  attachment  was  wrongful.  The  proposi- 
tion that  a  man  whose  possession  was 
wrongfully  invaded  ought  to  have  given 
effect  to  that  invasion,  because  it  was  made 
under  colour  of  legal  ^ocess,  by  removing 
the  lock  of  his  own  storehouse,  appears  to 
them  to  be  untenable.  The  argument  that 
the  plaintiff  ought  to  have  entered  his  ob- 
jection in  a  legitimate  way  is  met  by  the 
facts  that  he  had  already  entered  an  objection 
to  the  execution,  and  that,  by  reason  of  the 
closing  of  the  Court  during  the  Dusserah 
vacation,  he  could  neither  follow  up  that 
objection,  nor  make  any  further  objection 
to  the  acts  of  the  Ameen  until  the  holidays 
were  over.  Again,  the  case  of  Bayliss  v. 
Fisher^  7  Bing.,  already  referred  to,  shows 
that,  even  if  the  instructions  said  to  have 
been  given  by  the  Ameen  to  the  peons  were 
really  given  (as  to  which  there  is  a  conflict 
of  evidence),  the  plaintiff  was  neither  bound 
to  accept  the  permission  to  use  his  own 
property  so  accorded  to  him ;  nor,  if  he  had 
accepted  it,  would  have  lost  his  right  of 
action.  It  appears,  therefore,  to  their  Lord- 
ships that  the  plaintiff's  suit  b>as  been 
improperly  dismissed  with  costs  .  and  thit 
he  was,  at  the  very  least,  entitled  to  a 
judgment  for  nominal  damages.  If  it 
be  important  in  India  to  check  any  tendency 
to  resist  the  execution  of  legal  process,  it 
is  hardly  less  important  to  maintain  the 
principle  that  they  who  misuse  legal  process 
are  responsible  for  the  consequences  of  that 
misuse.       ^ 

It  has  been  argued  for  the  respondent  that 
the  suit  was  .properly  dismissed,  inasmuch 
as  the  appellant  was,  by  the  form  of  his 


plaint,  limited  to  the  three  heads  of  specM 
damage  therein  laid  ;  and,  having  failed  to 
prove  any  such  special  damage,  was  pre* 
eluded  from  recovering  general  diamages  for 
the  trespass. 

Their  Lordships,  however,  are  of  opium 
that  there  was  evidence  in  the  canse  oa 
which  the  Courts  below  might  have  awarded 
some  damages  on  account  of  the  loss  susteia- 
ed  in  respect  of  the  manufactured  indtga 
Nor  are  they  prepared  to  allow  that,  if  this 
had  not  been  the  case,  the  plaintiff  coukl 
have  recovered  nothing.     The  plaint  might 
have  been  more  accurately  drawn,  but  sd>- 
stantially  it  seeks    damages   generally,   as 
consequent  on  the  wrongful  attachment  of 
the  factory.    The  principle  ordinarily  applied 
to  actions  of  tori  is  that  the  plaintiff  is  never 
precluded  from  recovering  ordinary  damages 
by  reason  of  his  failing  to  prove  the  special 
damage    he    has    laid,    unless    the   spedal 
damage  is  the  gist  of  the  action.     Thns  in 
an  action  of  slander  for  words  acdooablc 
per  se,  when  the  plaintiff  lays  special  damagesi 
and  fails  to    prove    it,   he    is    nevertheltm 
entitled  to  such  damages  as  the  Jury  tixak 
right  to  give  him.    It  would  be  otherwiss 
if  the  words  were  not  actionable  per  se*    H 
the  present  case  the  gis/  of  the  actkxi  is 
not  the  special  damage,   but  the  nalawfiil 
attachment ;  and  the  plaintiff  would  not  have 
been  precluded  from    recovering   ordinaij 
damages  for  that  actionable  wrong,  even  tf 
he  had  wholly  failed  to  prove  the  spedal 
damage  laid. 

Taking  this  view  of  the  case,  their  Lordsh^ 
feel  that  it  is  not  desirable  to  remit  the  caase 
for  the  assessment  of  damages  in  India, 
since  no  case  has  been  made  for  taking  fresb 
evidence,  and  the  Judge  below  wonld  have 
only  those  materials  for  a  judgment  vUch 
are  now  before  their  Lordships. 

They  have,  therefore,  determined  to  take 
the  course  which  was  taken  by  this  Con« 
mittee  in  the  case  of  Le  Brtion  v.  Emmu^ 
4  Moore's  P.  C.  Reports,  p.  333,  and  to 
assess  the  damages  themselves.  It  mast  bt 
confessed  that  the  appellant  has  not  givcA 
lY-^  tost  evidence  that  he  could  have  gives 
oil  this  point.  He  might  have  proved  for 
wiiat  the  indigo  had  been  sold,  and  for  wfasi 
it  might  have  been  sold  if  it  had  not  bees 
damaged  and  had  been  sold  at  the  proper 
time.  Weighing,  however,  all  the  circosi- 
stances  of  the  case,  their  Lordships  feel  jo^ 
tified  in  assessing  the  damages  at  Rupees  50a 

Their  Lordships  have  felt  some  difficoiV 
about  the  costs  in  the  Courts  below,  ssi 
those   of   this  appeal.     The   cons  oi  as 
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action  in  India,  particularly  the  stamp-duties 
payable  on  the  proceedings,  depend  a  good 
d^  on  the  value  of  the  thing  claimed.  It 
18  accordingly  the  practice  of  the  Courts  in 
India,  when  a  plaintiff  has  recovered  less 
than  he  has  claimed,  to  apportion  the  costs 
in  the  proportion  which  the  amount  recover- 
ed bears  to  that  which  was  claimed.  In  the 
present  case,  there  are  strong  indications  of 
a  bad  feeling  between  the  parties,  which,  if 
it  prompted  the  original  attachment,  has 
probably,  on  the  other  hand,  induced  the 
appellant  to  swell  his  demand  beyond  all 
reasonable  bounds.  The  evidence  affords  no 
grounds  for  a  claim  for  damages  amounting 
to  the  appealable  sum  of  Rupees  io,ocxd; 
and  the  amount  actually  recovered  falls  far 
short  of  that  sum.  Yet,  unless  the  claim 
had  been  thus  unduly  magnified,  the  appel- 
lant could  not  have  appealed  to  Her  Ma- 
jesty.   - 

In  these  circumstances,  their  Lordships 
think  they  must  direct  the  costs  below  to  be 
apportioned  according  to  the  ordinary  course 
of  the  Courts  below,  and  that  they  ought 
not  to  give  to  either  party  the  costs  of  this 
appeal.  In  making  the  apportionment,  the 
appellant  will,  of  course,  receive  credit  for 
any  costs  which  he  may  have  paid  under 
the  decrees  reversed. 

The  order,  therefore,  which  their  Lord- 
ships will  humbly  recommend  Her  Majesty 
to  make  is,  that  the  decrees  both  of  the 
Stidder  Court  and  of  the  Civil  Court  of 
Mirzapore  be  reversed;  that  the  appellant 
be  declared  entitled  to  recover  damages  to  the 
amount  of  Rupees  500;  that  the  cause  be 
sent  back  to  the  Sudder  Court,  with  directions 
to  enter  judgment  for  the  plaintiff  for  that 
sum,  and  to  deal  with  the  costs  in  both  the 
Courts  below  according  to  the  practice  of 
those  Courts  in  like  cases;  and  that  each 
party  do  bear  his  own  costs  of  this  appeal. 


The  3rd  February  1835. 

Limitation— Regulations  IL,  1803,  Section  18, 

and  II.,  1805. 

On  Appeal  from  the  Sudder  Dewanny 
Adawlut  of  Bengal, 

Lall  Dokul  Sing,  son  and  successor  of  fiick- 
reemajut  Sing,  deceased, 

versus 

Lall  Rooder  Purtab  Sing,  son  and  successor 
of  Lall  Isruj  Sing,  deceased. 

This  case,   which  was  originally  instituted  in  the 
9ttMi  CWt  at  th«  tiiDt  yh«i  no  Rsgulatioo  foe  the 


limitation  of  suits  applicable  to  the  suit  existed  but 
Section  is,  Reg^ulation  II.,  1^03,  but  which,  having  been 
appealed  from  the  Zillah  Court,  was  pending  at  the 
time  that  Regulation  II.,  1^5,  which  corrected  the  Re- 
gulation of  1S03,  was  passed,  was  held  to  be  subject  to 
the  Regulation  of  rSos,  as  regards  the  forcible  and 
violent  possession  taken  by  the  defendants,  who  could 
not  be  allotved  to  plead  their  wrong  in  support  of  the  plea 
of  limitation. 

Mr.  Justice  Bosanquet. — Their  Lordships 
are  of  opinion  in  this  case  that  the  decree 
of  the  Sudder  Dewanny  Adawlut  ought  to 
be  reversed. 

This  case  involves  two  questions.  The 
first  of  them  regards  the  construction  and 
effect  of  the  Regulations  of  limitation  in  the 
years  1803  and  1805.  This  suit  was  com- 
menced  in  the  year  1803.  In  the  month  of 
August  the  plaint  was  field  in  the  Zillah 
Court,  and  at  the  time  there  was  a  Regula- 
tion in  operation  passed  in  that  year,  passed 
very  shortly  after  this  territory  had  come 
under  the  Government  of  the  East  India 
Company.  By  that  Regulation  it  was  gene-^ 
rally  provided  that  the  suits  of  which  the 
cause  of  action  had  accrued  more  than 
twelve  years  could^  not  be  supported  in  the 
Courts  to  which  th&t  Regulation  applied ; 
and  upon  the  founaation  of  that  Regulation 
the  Zillah  Court  decide,  and  decide  very 
properly,  that  this  suit  could  not  be  enter-i 
tained.  From  that  decision  of  the  Zillah 
Court,  the  plaintiff  below  thought  it  proper 
to  appeal,  and  he  appealed,  to  the  Provincial 
Court;  and  at  that  time  it  is  perfectly  true 
that  there  was  no  other  Regulation  in  opera^ 
tion  but  that  of  the  year  1803,  and  that  has 
occasioned  certainly  a  singularity  in  the 
circumstances  of  this  case,  that,  at  the  time 
when  this  appeal  was  instituted,  if  that  cause 
had  come  on  for  immediate  hearing,  the 
effect  of  that  would  have  been  that  the 
Provincial  Court,  upon  appeal,  would  have 
been  bound  to  confirm  the  opinion  of  the 
Zillah  Court.  But  even  then  it  must  be 
remembered  that  an  appeal  was  taken  from 
the  Provincial  Court  to  the  Sudder  Dewanny 
Adawlut,  and,  therefore,  that  argument  goes 
no  farther,  for  the  same  course  would  have 
prevailed  exactly  if  the  Regulation  of  1805 
had  happened  to  have  passed  between  the 
decision  of  the  Provincial  Court  which  took 
place  in  the  year  1806  and  the  appeal  to 
the  Sudder  Dewanny  Adawlut.  We  have 
therefore  to  consider,  what  is  the  true  con- 
struction to  be  put  upon  the  Regulation 
of  1805. 

Their  Lordships  do  not  thifik  it  necessary 
to  enter  into  the  consideration  of  the  gene- 
ral question  that  has  been  raised.    Whether, 
[  where   an  Act  of  limitation  has  been  re- 
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pealed,  that  repeal  taking  place  at  a  period 
in  a  suit  between  its  cemmencement  and  its 
final  determination,  is  or  is  not  to  affect  the 
decision  upon  appeal,  either  confirming  or 
reversing  the  original    decree    in    the    suit 
which  took  place  at  the  lime  when 'that  re- 
peal   had    not    been   made  ?    because    their 
Lordships  are  of  opinion  that  this  case  turns 
upon  the  particular  words  of  this  Regula- 
tion.    The   Regulation   itself    provides   that 
the    limitation    of    twelve    years    fixed    by 
Section    14,    Regulation     III.,     1793,     and 
Section  8,  Regulation  VII.,  1795,  and  Sec- 
tion 18,  Regulation  II.,   1803,  which  is  the 
Regulation   in  question,   shall   also   not  be 
considered  applicable  to  any  private  "  claims 
"  of  right  to  any  lands,  houses,  or  other  per- 
"  manent  immoveable  property,  if  the  person 
**  or  persons  in  possession  of  such  property, 
"  when  the  claim  of  right  thereto  may  be  pre- 
"  ferred  in  a  competent  Court  of  Judicature, 
"  shall  have  acquired  possession  thereof  by 
"  violence,   fraud,   or  by   any   other  unjust 
"  dishonest  means  whatever."     That  is  the 
first  case.     '*  Or  if  sucjj  property  shall  have 
"  been  so  acquired  by  ^ny  other  person  or 
**  persons  from  whom  the  actual  occupant  or 
*'  occupants  may  have  derived  his  or  their 
'*  title,  and  shall  not  have  been  subsequently 
"lield- under  a  just  and  honest  title  (such 
*'  as    inheritance,    purchase,    fair    donation, 
«*  or  any  other  fair  title  believed  to  have  con- 
**  veyed  a  right  of  possession  and  property) 
**  during  a  period  of  twelve  years  antecedent 
**  to    the    time    of    preferring    a    claim    of 
**  right  thereto  in  a  competent  Court,  pro- 
**  vided  that  such  violent,  fraudulent,  unjust, 
''  or  dishonest  acquisition  be  established  to 
"  the  satisfaction  of  the  Court  in  which  the 
**  claim     may     be     preferred."     Throwing, 
therefore,  the  burden  of  that  proof  upon  the 
party  who  tlaims  the  benefit  of  the  excep- 
tion   from    the    general    provision    in    the 
Regulation ;   and   then   it   goes  on  to  say : 
**  Or    if    the    suit    be    appealable    to    the 
*'  satisfaction  of  the  proper  Court  of  Appeal." 
Now,     in     construing     those     words,     we 
must  have  some  reference  to  the  state  of 
things  at  the  time,  or  shortly  before  the  lime, 
when  this   Regulation   passed.     It  has   al- 
ready  been   observed    that  the    territory   to 
which  the  property  relates  had  very  shortly 
before    come    under    the    Government    of 
the  East  India  Company,  at  the  time  the 
first  of  those  Regulations  passed  in    1803. 
Previous  to  that  lime  there  were  no  Courts 
estabhshed   of   such   a    description    as    the 
regular  Courts  xvhich  have  been  established 
by  the  Company.    I  do  not  mean  to  say 


that  there  were  no  Courts  of  some  kind,  at 
least  under  the  Government  of  the  Sircar, 
or  whatever  the  Government  of  the  coantij 
might  be  at  the  time,  but  there  were  oat 
Courts  established  of  the  description  vfalc^ 
have  since  been  established  in  this  terri- 
tory. The  first  Regulation  is  made  al- 
most immediately  after  those  parties  came 
into  possession  of  the  property,  and  then, 
within  two  years,  it  is  found  necessaiy  to 
correct  that  Regulation,  because  it  was 
found  that  the  Regulation  was  moch  too 
general,  and  a  very  short  period  elapsed 
during  which  suits  could  be  commenced  in 
any  of  those  Courts ;  and  I  conceive,  there- 
fore, that  the  meaning  of  those  words  is 
this  (and  I  believe  their  Lordships  enter- 
tain no  doubt  upon  it),  that,  if  the  suit  had 
been  instituted  and  in  the  course  of  ap- 
peal in  the  interval,  the  benefit  of  this 
correction  which  was  made  of  the  original 
Regulation  should  be  given  to  parties  who 
availed  themselves  of  that;  and,  therefore,  it 
is  that  their  Lordships  think  that  this 
case,  which  was  originally  instituted  in 
the  Zillah  Court  at  the  time  when  no 
Regulation  existed  applicable  to  the  case 
but  that  of  1803,  but  which  having  been* 
appealed  from  the  Zillah  Court,  was  sdH 
pending  at  the  time  this  Regulation  of  1805 
passed,  is  still  subject  to  the  Regulation  of 
1805,  ^'^^  ^^^^  Regulation  is  to  be  taken 
cognizance  of  by  the  Court  of  Appeal. 

If  that  be  the  true  construction  of  the 
Ad,  the  question  is  whether  that  Re;ga- 
lation,  so  corrected,  does  or  does  not  app^ 
to  the  present  case?  With  respect  to  that 
there  is  no  question ;  nor  is  it  a  matter  of 
dispute  that  this  property,  which  is  the 
subject  of  the  present  suit,  was  takes 
possession  of  by  force  and  violence.  On 
one  side  it  is  said,  by  the  illegal  force  and 
violence  of  the  person  who  was  the  ancestor 
of  the  present  respondent ;  and  on  the  other 
side  it  is  said,  though  true  it  is  it  was 
taken  possession  of  by  force  and  violence, 
yet  it  was  by  act  of  the  reigning  Govern- 
ment, and  he  was  put  in  possession  of  ft 
by  the  reigning  Government.  That  certain- 
ly, if  it  was  so,  would  be  fairly  within  the 
meaning  of  this  exception. 

The  facts  of  the  case,  then,  are  these. 
Lall  Oodwunt  Sing  took  possession  of  this 
properly  about  twenty-six  years  before 
the  time  when  this  suit  was  instituted,  or 
before  the  Regulation  passed ;  he  continoed 
in  possession  of  that  properly  for  a  coD%i- 
derable  length  of  time;  he  died  ten  yein 
before  the    suit    was  anstitnted;    and 
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his  death,  the  person  who  was  the  immediate 
respondent,  Lall  Isruj  Sing,  succeeded  him. 

It  is  contended,  however,  that  although 
the  father  had  not  died  more  than  ten  years 
before  the  institution  of  the  suit,  yet  that 
there  was  evidence  from  which  we  are  called 
upon  to  draw  the  conclusion  that  he  was 
in  possession  previous  to  the  death  of  his 
father  for  some  years.  And  .certainly  there 
are  some  witnesses,  on  the  part  of  the 
respondent,  who  speak  to  that  circumstance ; 
and  therefore  it  is  said  that  he  would  come 
within  the  second  provision  of  this  Act, 
even  supposing  the  father  to  have  not  been 
bond  fide  in  possession  himself;  that  he 
would  be  the  person  succeeding  under  a 
title  which  he  might  suppose  to  be  a  fair 
title.  With  respect  to  that  fact,  it  is  re- 
markable that  neither  of  the  Courts  at  all 
proceed  upon  -  any  such  ground,  and  the 
decree  of  the  Court  of  S  udder  Dewanny 
Adawlut  expressly  proceeds  upon  the  ground 
that  he  states  that  he  was  in  possession 
for  ten  years;  and  I  think  we  cannot  our- 
selves, looking  through  the  evidence  in  this 
case,  feel  ourselves  warranted  in  drawing 
any  other  safe  conclusion  than  that  of  the 
respondent  having  come  into  possession 
upon  the  death  of  his  father.  It  has  already 
been  observed  by  His  Honor  the  Vice- 
Cbancellor,  in  looking  through  the  testimony 
of  the  witnesses,  that  the  periods  of  time 
to  which  they  respectively  depose  are  so 
different  that  it  is  quite  impossible  to  place 
any  reliance  upon  any  de^nite  number  of 
years  to  which  they  are  speaking,  and  there- 
fore I  think  we  must  assume  that  the  Court 
of  Sudder  Dewanny  Adawlut  came  to  the 
conclusion  that  the  possession  was  a  posses- 
sion of  ten  years. 

Then  comes  the  question — What  was  the 
natiu-e  of  the  possession  of  the  father  and 
son;  that  is,  Lall  Oodwunt  Sing  and  Lall 
Isruj  Sing?  The  father  came  into  posses- 
sion,  it  is  admitted,  by  a  force  which  took 
possession  of  this  property  and  pulled  down 
the  buildings;  and  on  one  side  it  is  said 
that  this  was  by  a  force  of  his  own;  and 
on  the  other  it  is  said  that  it  was  by  a  force 
of  the  Government,  who  directed  him  so  to 
do,  and  that  he  was  acting  therefore  under 
public  authority.  The  Coiu-t  of  Sudder 
Dewanny  Adawlut  in  their  judgment  upon 
this  subject,  state  the  length  of  possession 
to  have  been,  1  think,  a  period  of  twenty 
years,  and  the  son  to  have  been  in  possession 
ten«years.  They  say  this:  "It  was  clearly 
^'proved  that  Lall  Oodwunt  Sing,  the 
"grandfather  of  Lall  Jsruj  Sing,  the  father 
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'*of  the  appellant,  was  confirmed,  with  the 
"approbation  of  the«  Nawab's  Vizier,  the 
"then  ruler,  in  the  possession  of  the  zemin* 
"  dary  in  dispute  1190  Fusli,  a  period  of 
"twenty  years  before  the  present  suit  was 
"  laid ;  and  from  the  evidence  of  witnesses 
"  and  the  interrogations  put  to  both  parties, 
"it  is  clear  that  Lall  Oodwunt  Sing  in 
"  I200  Fusli,  a  period  of  ten  years  before 
"the  suit  was  instituted,  having  died,  Lall 
"Isruj  Sing,  in  right  of  inheritance,  re- 
"  mained  possessed  of  the  zemindary  left  by 
his  grandfather,  from  that  time  up  to  the 
date  of  the  plaint  in  this  cause.''  So  that 
they  state  him  to  have  come  in  by  inherits 
ance,  and  they  rely  upon  the  nature  of  the 
inheritance  by  the  father. 

The  other  ground  which  is  relied  upon 
for  shewing  the  possession  of  the  father, 
was  his  perwanna,  which  is  stated  in  this 
decree.  In  the  argument  it  is  not  denied 
that  the  effect  of  this  perwanna  *is  a  mere 
matter  of  revenue,  and  that  the  object  of 
this  is  to  have  the  revenue  collected  from 
the  person,  whoever  it  may  be,  who  is  in 
possession  of  the  ^^emindary.  That  this 
person  was  in  possession  of  the  zemindary, 
and  he  had  been  so  a  considerable  time, 
there  is  no  doubt;  but  it  is  clear  that  the 
party  himself  did  not  rely  upon  that  per- 
wanna. Though  it  was  undoubtedly  a  part 
of  the  evidence  to  shew  that  he  was  the 
person  who  was  in  possession  at  that  time, 
yet  that  is  not  the  evidence  upon  which  he 
professes  to  rely,  for  the  purpose  of  shewing 
that  that  possession  commenced  legally,  that 
is,  by  the  authority  of  the  State,  although  he 
would  be  entitled  to  claim  the  benefit  of  it. 
For  that  purpose  he  puts  forward  the  order 
of  the  State,  which  he  calls  the  Royal 
Shooka,  for  the  purpose  of  shewing  how  his 
possession  comnaenced,  and  this  is  the  docu- 
ment which  is  set  forth  in  the  papers  bear- 
ing on  the  envelope  the  seal  of  Ahmud  Shah 
Badhsa  Ghazi,  and  is  addressed  to  LaU 
Oodwunt  Sing  It  is  in  these  terms: 
"From  the  arzee  of  Kajeh  Ahmud,  who 
"  was  sent  with  orders  from  the  Presence, 
"for  the  purpose  of  Expelling  Bickremajeet 
"and  razing  his  forts,  as  a  punishment  for 
"plundering  a  merchant's  property,  it  is 
ascertained  by  the  Huzzoor  that  you  ac- 
companied the  Khajeh  aforesaid,  and  used 
"great  exertions  in  expelling  him  and  de- 
"  stroying  his  forts  :  the  zemindary  of  talook 
"  Deya  is  therefore  conferred  ^y  the  Huz- 
"  zoor  on  you ;  and  it  is  expected  that,  after 
"having  offered  your  thanks  for  the  favor 
"  conferred,  and  haviog  settled  the  malgoo- 
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tsarj,  you  make  such  arrangements  that 
«' no  mark  of  him  orJtis  family  remain  in 
''  that  district,  that  it  may  be  an  example  to 
*'  others  also  that  you  remain  obedient  to  the 
"will  and  orders  of  the  Huzzoor."  This 
is  the  execution  which  this  person  is  direct- 
ed to  put  in  force  for  the  purpose  of  punish- 
ing a  public  offender. 

Now,  that  document  is  confessedly  test- 
ed: an  investigation  into  its  character  has 
been  instituted,  and  that  document  turns 
out  to  be  a  palpable  forgery.  Under  these 
circumstances,  what  reliance  can  be  placed 
upon  other  testimony?  On  this  part  of 
the  subject  there  is  a  good  deal  of  testi- 
mony with  respect  to  the  manner  in  which 
this  property  was  originally  taken  pos- 
session of,  and  the  period  at  which  it  was 
taken  possession  of. "  That  it  was  taken  pos- 
session of  by  force,  the  witnesses  on  both 
sides  agree.  The  witnesses  on  one  side 
say  it  was  entirely  by  act  of  Oodwunt  Roo- 
der  Sing  himself;  the  others  say  that  he 
was  accompanied  by  soldiers,  who  were  part 
of  the  Government  {o^q%.  Now,  upon  that 
testimony,  supposing  tit  to  be  equally 
balanced,  we  have  a  fact  by  which  they 
tittempt  to  turn  the  balance,  and  that  is 
forced. 

Under  these  circumstances,  therefore,  it 
appears  to  their  Lordships  that  they  can 
entertain  no  doubts  that  this  was  an  act  of 
wrong,  and  being  an  act  of  wrong,  the 
party  in  possession  who  committed  that 
wrong  is  not  entitled  to  the  benefit  of  the 
limitation,  and  that  the  party  who  came 
in  upon  his  death  not  having  been  in 
possession  under  any  supposable  fair  inherit- 
ance, he  is  not  entitled  to  any  favor. 
Their  Lordships  are  of  opinion,  therefore, 
that  the  decree  of  the  Sudder  Dewanny 
Adawlut  must  be  reversed. 

Mr,  Miller. — I  would  apply  to  your 
Lordships  that  the  appeal  may  be  re- 
versed with  costs.  In  the  last  part  of 
the  decree  they  have  ordered  us  to  pay 
all  the  costs. 

The  Vice- Chancellor, — We  have  simply 
affirmed  the  decree  of  the  Provincial 
Court. 

Mr.  Wigram. — But  then  we  shall  have 
to  pay  the  costs  of  appeal  to  Ihe  Sudder 
Adawlut,  be<;^use  the  whole  thing  has  been 
carried  on  by  forgery. 

Mr,  Justice  Bosanquei, — No,  not  the 
whole ;  there  is'lorgtrj  that  is  «et  outi 


The  Vice-chancellor, — ^Thc  decree  of  llit 
Provincial  Court  seems  to  us  to  be  ligkt, 
and  that  decree  must  be  affirmed,  and  the; 
decree  of  the  Sudder  Dewanny  Adawtall 
reversed. 


The  4th  February  1835. 

Devise  of  zemindary  to  eldest  son— Stqieods  ts 
▼oiing^er  children  (Reduction  of) — Princ^ls  if 
Natural  Equity  (when  applicable). 

On  Appeal  from  ihe  Sudder  Detoanny 

Adawlut  of  Bengal. 

Maharajah  Grees  Chund  Roy 

venus 

Sumbhoo  Chund  Roy. 

A  zemindar  bequeathed  the  whole  of  his  mmiidafy 
to  his  eldest  son,  leaving  certain  fixed  stipends  to  e«ca 
of  his  other  children .  Tne  settlement  upo  n  the  youinrei 
children  was  originally  a  fair  one,  but,  in  oosseqocAoe 
of  events  which  had  subsequently  occurred,  the  Coort 
considered  that  there  ou^ht  to  be  a  reduction  in  t^ 
stipends.  It  was  alleged  that  the  value  of  the  zeti 
had  gradually  been  reduced  by  a  sale  of  some 
of  it;  but  as  it  was  nowhere  alleged  that  tbe  sale 
been  occasioned  by  bad  seasons  or  acts  of  God,  and  not 
by  the  neglect  of  the  person  through  whom  the 
lant  claims,  the  question  of  Natural  Equity 
to  have  arisen. 


The  Right  Honourable  Thomas  Ertkh 
— There  have  been  many  points  of  law  raised 
and  discussed  in  this  case,  which  certainiT 
would  be  of  great  importance,  not  only  as  to 
the  zemindar  himself,  but  also  to  every  branch 
of  the  zemindar's  family ;  and  if  it  had 
necessary  in  this  case  for  their 
to  express  any  opinion  upon  those  points  of 
law,  they  would  have  taken  time  to  consder 
this  case,  in  order  that  the  decision  of  those 
important  questions  might  receive  the  carefol 
attention  which  they  demanded ;  bat  it  ap- 
pears to  me  that  the  facts  in  this  case  lay 
no  sufficient  foundation  for  the  deoskm  dL 
those  points. 

It  appears  that  this  will,  which  was  made 
by  Rajah  Kishnn  Chund,  the  greal-graiid- 
father  of  the  present  appellant  and  the 
grandfather  of  the  respondent,  bequeathed 
the  whole  of  the  zemindary  to  his  eldest  son, 
leaving  a  certain  fixed  stipend  to  each  of 
his  other  children.  Now,  it  is  argued  fai 
this  case  that  Kishun  Chund  had  no  aothor- 
ity  by  the  Hindoo  Law  to  give  soch  stipends 
as  he  then  allowed,  because  they  were 
excessive;  but  all  the  facts  of  the  case-dv- 
prove  that  assertion :  nor  was  It  ever  alleged 
in  the  Coort  below  ^at  that  was  an 
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mve  allowance,  because  it  seems  to  be 
admitted  that,  at  the  time  it  was  made,  it 
was  a  fair  stipend  to  be  allowed,  considering 
the  extent  ot  the  zemindary.  So  far  from 
being  disputed,  it  appears  to  be  acquiesced 
in  for  a  considerable  time.  Iswar  Chund 
himself  admitted  that  the  zemindary  was  of 
sufficient  extent  to  warrant  the  payment  of 
those  different  stipends,  and  he  continued 
to  pay  them  and  promised  to  pay  them. 

Now,  their  Lordships  do  not  say  that  the 
promise  by  Iswar  Chund  would  of  itself 
bind  his  heir,  so  as  to  make  him  pay  a  sti- 
pend which  was  avowedly  unfit  and  exces- 
sive; but  it  amounts  to  an  admission  that 
the  allowance  made  to  the  younger  children 
was  not  excessive.  And  then,  if  the  present 
appellant  meant  to  set  up  that,  in  point  of 
fact,  that  was  an  excessive  allowance,  he 
should  have  made  that  point  in  the  Court 
below.  Bat  no  such  point  appears  to  have 
been  made,  either  in  the  Zillah  Court  or  in 
cither  of  the  Courts  of  Appeal,  that  the  ori- 
ginal settlement  upon  the  young  children 
was  excessive.  On  the  contrary,  it  seems  to 
have  admitted  that  it  was  originally  a  fair 
^settlement ;  but  it  was  considered  by  the 
Court  that,  in  consequence  of  events  which 
had  subsequently  occurred,  there  ought  to 
be  a  reduction  in  those  stipends  which  ori- 
ginally were  proper. 

Then  a  number  of  cases  have  been  cited 
to  shew  us  that  English  equity  applies  to 
this  case.  Cases  of  contract  have  been  cited 
which  have  been  determined  according 
to  the  civil  law  and  the  law  of  Scotland 
and  other  countries,  where  a  party  has  nlade 
a  contract  for  the  letting  of  land  at  a  certain 
rent,  which,  according  to  the  intention  of 
the  parties,  is  to  be  proportionate  to  the 
profit  of  that  land,  and  where,  without  any 
default  of  the  tenant,  the  profits  are  reduced; 
and  in  those  cases  the  proportion  of  those 
profits  to  be  paid  to  the  landlord  has  been 
held  to  be  reducible  also.  It  appears  to  me 
a  perfectly  distinct  proposition  from  that 
which  is  now  raised. 

In  order  to  raise  a  question  in  this  case, 
the  appellants  should  have  made  out  clearly 
that  the  value  of  the  zemindary  had  been 
reduced,  and  had  been  reduced,  not  by  any 
default  of  his  own  or  of  those  through  whom 
he  claims,  but  by  an  act  of  God,  as  in  those 
cases,  in  order  to  raise  the  question  of 
Natural  Equity.  But  there  is  no  such  proof, 
there  is  no  such  allegation  even :  there  is 
nothing  but  the  vague,  indefinite  assertion, 
that  by  dtgrces  the  value  of  the  zemindary 
\^  been  reduced  b}>  a  sale  of  some  portion 


of  it ;  but  whether  that  sale  had  been  occa- 
sioned by  bad  season^  or  by  neglect  of  the 
person,  or  by  any  other  cause,  is  nowhere 
alleged.  It  is  not  even  alleged  to  have 
taken  place  in  consequence  of  bad  seasons. 
So  that  there  really  are  no  materials  upon 
which  their  Lordships  can  enter  into  any 
discussion  of  the  principle  of  the  law  upon 
which  the  Counsel  for  the  appellant  have 
sought  to  place  this  case. 

But  it  has  been  said  that  the  Court  below 
have  not  decided  this  case;  that,  upon  re- 
ference to  a  former  decision,  they  were  satis- 
fied with  that,  without  entering  into  any 
discussion  of  the  points  of  law  now  raised. 
Why,  for  the  very  reasons  I  have  given  be- 
fore, those  facts  were  not  sufficient  to  raise 
the  point  of  law.  There  seemed  to  be  nothing 
in  the  case  but  the  amount  of  the  arrears 
and  the  amount  of  payment;  and  then  the 
consequence  is  that,  as  that  question  had 
been  dismissed  before  in  the  case  in  which 
the  father  was  originally  a  party,  when  the 
son  of  that  father,  the  present  appellant, 
afterwards  came,  a%  xio  new  facts  are  brought 
in  and  no  new  poiQc  raised,  the  only  ques- 
tion seems  to  be  the  amount  of  the  arrears. 

Then  it  is  said  the  decree  is  erroneous, 
because  they  made  the  party  personally  re- 
sponsible, instead  of  making  him  responsible 
only  to  the  amount  of  assets.  But,  in  the 
first  place,  it  is  not  contended  here  that  the 
value  of  the  inheritance  is  not  equal  to  the 
payment  of  all  the  arrears;  but  it  is  said 
that,  if  those  are  paid,  the  zemindar  will 
get  very  little.  But  there  was  no  such  ob- 
jection raised  in  the  Court  below.  When 
the  Zillah  Court  pronounced  its  judgment, 
and  the  present  appellant  appealed  from  it, 
he  never  made  the  objection  that  the  origi- 
nal decree  made  him  personally  responsible, 
but  he  discussed  it  solely  upon  the  general 
principle  upon  which  he  has  discussed  it 
here,  for  which  he  has  laid  no  foundation 
in  point  of  law;  and  it  is  too  late  now  to 
call  upon  His  Majesty  in  Council  to  reverse 
a  decree  pronounced  twenty-nine  years  ago, 
upon  the  ground  that  it  made  the  party  per- 
sonally responsible,  when  he  himself,  up  to 
that  time,  had  never  made  any  such  objec- 
tion; and  it  now  appears  to  be  a  point 
raised  rather  by  the  ingenuity  of  the  learned 
Counsel  than  by  any  suggestion  of  his  own. 
It  appears,  upon  the  whole  case,  that  he  was 
not  likely  to  have  any  property  that  was  not 
actually  derived  from  his  ^father.  Their 
Lordships  think  there  is  no  ground  for  dis* 
turbing  the  judgment,  and  therefore  that 
the  decree  shoui4  \>^  affirmed  with  costs. 
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The  6th  February  1835. 

Hindoo  Law  of  Adoptlbn — Adopted  son  suc- 
ceeds lineally  and  collaterally. 

On  Appeal  from  (he  Sudder  Dewanny 
Adawlut  of  Bengal, 

Sumbhoochunder  Chowdry,  son  of  Sham- 
chunder  Chowdry,  and  Rooderchunder 
Chowdry, 

versus 

Naraini  Debia  and  Ramkishore. 

According  to  Hindoo  Law,  an  adopted  son  succeeds, 
not  only  lineally,  but  also  collaterally,  to  the  inheritance 
of  his  adoptive  father's  relations. 

Mr,  Baron  Parke, — This  case  comes 
before  their  Lordships  upon  an  appeal  by 
two  persons  of  the  names  of  Sumbhoochunder 
Ghowdry-  and  Rooderchunder  Chowdry, 
against  the  decree  of  the  Sudder  Dewanny 
Adawlut,  which  was  passed  in  favor  of  the 
respondent,  Naraini  Debia,  and  her  adopted 
8Q0,  Ramkishore,  in  a  suit  in  which  the 
plaintiffs  below  sought  to  recover  a  fourth 
part  pf  thQ  revenues  of^the  zemindary  of 
thepergunnahs  MymerSyfig  and  Zuffershye. 

Toe  decree  pf  the  Suader  Dewanny  Adaw- 
)qt,  against  which  this  appeal  is  preferred, 
afiinxied  the  decree  of  the  Provincial  Court, 
which  affirmed  the  decree  of  the  Zillah  Court 
^  Mymensmg,  and  the  question  is,  whether 
Ihis.  decree  of  the  Sudder  Dewanny  Adaw- 
iill  is  wrong  ? 

Their  Lordships  are,  in  this  case,  placed 
uo4er  the  necessity  of  deciding  a  question 
sA  Hiiidoo  Law,  which,  as  far  as  we  learn 
Irom  the  proceedings  in  the  case,  has  not 
b^eij  expressly  decided  by  the  Court  below. 
because  the  Zillah  Court  decided  the  case 
upon  a  ground  which  th^ir  Lordships  think 
cannot  be  sustained. 

The  way   in  which    the    question    arose 
appears  to  have   been   shortly   this.     Upon 
the    death    of   Kishenkishore,    which    took 
place  in  the  year  1773,  his  first  wife,  Ruttun 
Mala,   adopted,   or  is  said  to  have  adopt- 
ed (but  whether  she  did  or  not  is  imm^te- 
.rial  to  the  present  question),  a  person  of  the 
name  of  Nundkishore,  and  he  remained  in 
.possession  of  the  property  in  question  three 
ox  four  years  after  the  death  of  the  widow. 
He  died   in  the  year   1786-7.      Upon   his 
death  in  that  year,  Joogulkishore,  who  was 
thp  father  of  Hirkishore,  commenced  a  suit 
against   Naraini   Debia,   who   was    then    in 
.possession,  i upright  of  her  adopted  or  sup- 
j)Qsed  adopted  son. 

This  took  place  in  the  year  1788,  and 
during  the  progress  of  that  suit  the  present 


appellants  were  allowed  to  intervene  » 
parties.  That  suit  was  brought  to  a  tensi- 
nation,  and  the  decree  of  the  Court  is 
1795  was  that  one  moiety  of  the  pr(^>ectf 
in  question  belonged  to  Ramkishore,  one  d 
the  present  respondents,  and  that  the  ap- 
pellants were  entitled  to  the  other  moietj. 
Against  this  decree  there  was  an  appeal  to 
the  Provincial  Court  by  Naraini,  the  pre- 
sent respondent,  and  upon  that  appeal  a 
decree  was  pronounced,  by  which  the  de- 
cree of  the  Zillah  Court  was  reversed,  opoo 
the  ground  that  the  intervention  of  the  ap- 
pellants was  illegal.  The  whole  cause  was 
put  an  end  to,  and  liberty  was  then  givea 
to  all  parties  to  commence  fresh  suits. 

In  consequence  oi  that,  it  appears  that 
fresh  suits  were  instituted.  The  first  suit 
instituted  was  by  Hirkishore,  who  was  tb« 
son  of  the  adopted  son  of  the  brother  of 
the  father  of  Ramkishore ;  and  the  other  sou 
was  instituted  by  these  appellants,  who 
were  the  sons  of  the  brother  pf  the  haJi- 
blood.  After  the  whole  of  these  suits  bad 
proceeded  a  certain  way,  an  order  was  made 
to  stay  the  proceedings  in  the  second  soil 
till  the  termination  of  Hirkishore's  suit,  aad 
that  is  one  of  the  present  causes  of  com- 
plaint. Accordingly,  the  suit  of  Hirkishore 
proceeded,  and  finally  the  Court  decided 
that  the  claim  of  Hirkishore  was  well  found- 
ed, and  rejected  the  claim  of  the  appellants. 
After  that  there  was  an  appeal  to  the  Pro- 
vincial Court  of  Dacca,  and  that  Court  re- 
versed the  decision  of  the  Zillah  Court  so 
far  as  it  recognized  the  right  of  Hirkishore, 
and  affirmed  so  much  of  it  as  related  to  the 
rejection  of  the  appellants'  suit. 

From  this  decree  there  was  an  appeal 
to  the  Sudder  Dewanny  Adawlut,  and  the 
Sudder  Dewanny  Adawlut  decided  the  case 
upon  the  ground  that  it  appeared  to  be  clev, 
upon  the  evidence,  that  Naraini  Debia,  tJie 
widow,  had  adopted  Ramkishore,  and  that 
therefore  the  claimant  had  no  title  to  the 
estate.  It  proceeded  upon  the  ground  that 
Naraini  had  adopted  Ramkishore. 

Now,  the  complaint  made  by  the  appel- 
lants is  that  they  have  never  been  heard 
upon  some  questions  of  fact,  and  have  never 
been  heard  also  upon  some  questions  of  lair. 
So  far  as  their  objections  rest  upon  their  noC 
having  been  heard  upon  any  questions  of 
law,  it  appears  to  their  Lordships  that  there 
is  no  ground  for  the  complaint,  because  the 
law  is  a  mailer  upon  which  evidence  is  QOt 
10  be  received.  But  the  Court  is  to  ^^i- 
mine  all  questions  of  law,  and  w^hen  ques- 
'  tions  are  submitted  to«the  Pundits,  the  oh-    < 
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iect  is  not  to  examine  them  as  witnesses 
>ut  to  consult  them  upon  matters  of  which 
they  are  supposed  to  be  fully  cognizant; 
therefore,  there  is  no  ground  for  the  com- 
plaint of  the  appellants  that  they  were  pre- 
cluded from  giving  evidence  upon  the  points 
of  law  in  the  suit  in  which  Uirkishore  was 
a  claimant. 

Bdt  it  is  said  that  they  may  have  been 
prejudiced  by  not  having  had  an  opportu- 
nity of  litigating  the  questions  of  fact;  and 
upon  that  point  their  Lordships  are  of  opi- 
nion the  proceedings  of  the  Court  were  irre- 
gnUr.  They  had  no  right  to  decide  upon  a 
(Question  of  fact,  in  which  the  appellants 
were  interested,  behind  their  backs,  and  in 
a  cause  iti  which  the  appellants  were  not 
parties. 

The  Provincial  Court  and  the  Court  of 
Sudder  Dewanny  Adawlut  appear  to  have 
decided  a  very  important  question  of  fact,  in 
which  the  appellants  are  interested,  in  their 
absence,  for  they  have  decided  upon  the 
evidence  adduced,  which  was  not  in  this 
suit,  that  Naraini  had  adopted  by  the  direc- 
tions of  her  deceased  husband  Ramkishore. 
and  upon  that  ground  they  had  decided  that 
kamkishore  was  entitled  to  the  inheritance. 
That  matter  the  appellants  ought  to  have 
had  an  opportunity  of  contesting,  and  they 
have  been  precluded  from  doing  it  by  the 
decision  of  both  the  Courts  below;  and  if 
it  had  turned  out  that  the  appellants  were 
entitled  to  the  succession,  it  would  have 
been  a  just  ground  for  reversing  that  decision. 

But,  although  they  have  alleged,  in  both 
their  petitions  of  appeal,  that  Naraiiii  was 
not  authorized  to  make  the  adoption,  and 
that  the  adopdon.did  not  take  place  accord- 
ing to  the  Hindoo  Law,  yet,  nevertheless,  if 
we  see  that  the  judgment  is  rightly  founded 
upon  the  Hindoo  Law,  upon  a  question  total- 
ly independent  of  that,  and  that  these  ap- 
pellants have  no  right  to  succeed  to  the  pro- 
perty, although  the  Court  have  put  the  judg- 
ment upon  a  wrong  ground,  we  should  say 
that  the  appellants  are  not  entitled  to  suc- 
ceed ;  and  if  they  are  not  entitled  to  succeed 
according  to  the  Hindoo  Law,  their  Lord- 
ships must  give  judgment  against  them. 

It  is  an  admitted  fact  in  the  case,  and  is 
not  disputed  by  the  appellants  themselves, 
that  Joogulkishore  was  himself  an  adopted 
son.  That  is  the  first  fact  admitted  in 
the  first  page  of  the  Appendix.  They  say 
that  Joogulkishore  was  the  adopted  son  of 
Kishengopal  Roy ;  and  in  the  course  of  the 
suit  it  appears  that  the  Court  asked  this 
question    of   the    plesKlers  on  the  part  of 


the  plaintiff,  "  Is  Joogulkishore  Roy  th« 
adopted  son  of  KishAigopal  or  not.'*"  and 
the  answer  is,  ''  He  is  the  adopted  son  of 
Kishengopal  Roy."  That  was  in  answer  to 
a  question  put  by  the  Court.  That  fact 
is,  therefore,  distinctly  admitted  by  the 
appellant,  and  the  question  is,  whether,  that 
fact  being  admitted,  the  appellants  can 
have  any  right  to  succeed  to  the  property 
in  dispute  ? 

It  may  be  admitted  that,  in  the  answers 
given  by  the  Pundits,  there  is  not  an 
agreement  upon  the  question  of  law,  whe- 
ther the  son  by  adoption  can  succeed 
collaterally  to  the  relations  of  his  father  il 
There  is  a  difference  of  opinion,  but  the 
weight  of  the  opinions  is  that  he  may  so 
succeed. 

Then  there  are  opinions  cited  by  the  ^pr 
pellants  themselves  td  the  same  effect,  and 
the  learned  Counsel  has  cited  the  Dayiet 
Bhaga ;  and  there  is  another  authority  to  the 
same  effect  in  Colebrooke's  Principles  of 
Hindoo  Law,  page  1 77^  and  again  in  Suther- 
land's Synopsis,  pag^2i9,  where  it  is  ex- 
pressly laid  down  th|ft  an  adopted  son  not 
only  succeeds  his  adopted  father,  but  also 
succeeds  collaterally;  and  there  are  other 
authorities  to  the  same  effect.  The  Mitat- 
shara  is  cited  to  the  same  effect. 

Now,  these  are  very  strong  authorities  in 
favor  of  the  proposition,  that  an  adopted 
son  is  to  succeed  lineally  and  collaterally; 
and  the  reason  pointed  out,  according  to 
the  Hindoo  Law,  is  that  he  becomes  for  all 
purposes  the  son  of  the  father. 

Now,  coupling  those  authorities  with  the 
opinions  given  by  the  Pundits  in  the  course 
of  the  cause  tending  in  the  same  direction, 
it  appears  to  their  Lordships,  unless  some 
authorities  are  cited  to  the  contrary,  and 
the  learned  Advocates  for  the  appellants 
have  neither  of  them  cited  a  single  authority 
from  the  Hindoo  Law  of  a  contrary  tendency, 
the  whole  pf  their  argument  is  founded  upon 
this,  that,  by  the  course  of  the  proceedings, 
they  have  be^n  prevented  raising  the  question 
of  Hindoo  Law.  But  no  proposition  is 
more  clear  than  that  this  Court  is  bound 
to  take  notice  of  what  the  lavi  is  in  that 
country.  We  are  bound  to  take  notice  of 
it,  and  decide  it  as  well  as  we  can.  We 
have  not  tlie  advantage  of  the  decree  of  the 
Court  upon  the  Hindoo  Law,  and  we  are  not 
so  sure  we  are  right,  because  this  decree  has 
gone  upon  a  different  point ;  bdt  it  is  upon 
a  point  that,  to  some  extent,  afiSrms  the 
notion  that  their  Lordships  .  are  about  to 
adopts    for    the  decree  adopts  the  notiott 
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that  a  brother  may  succeed  to  his  brother 
collaterally.  There  tnay  be  a  distinction 
between  a  succession)  in  the  direct  line  and 
a  succession  to  collateral  relations;  but 
the  decision  is  a  decision  in  support  of  the 
proposition  of  Hindoo  Law,  which  their 
Lordships  now  are  about  to  recognize. 
Their  Lordships  think,  therefore,  looking 
at  these  authorities  and  the  weight  that  is 
due  to  them,  that  an  adopted  son  succeeds, 
not  only  lineally,  but  collaterally,  to  the  in- 
heritance of  his  relations ;  and.  if  so,  these 
appellants  are  not  in  a  condition  to  suc- 
ceed, because  they  .have  distinctly  admitted 
in  their  own  pleadings,  and  by  the  answers 
of  their  own  pleaders  given  to  the  Court, 
that  an  adopted  son  of  the  whole  blood 
was  in  existence  at  the  time  of  their  suit 
being  commenced.  If  an  adopted  son  of 
the  whole  blood  is  in  the  same  situation  as 
,the  natural  son  of  the  whole  blood,  then 
the  only  remaining  question  is,  whether 
the  brother  of  the  whole  blood  succeeds  in 
preference  to  the  half  blood  P  Upon  that 
point  there  is  no  dispute,  for  the  authorities 
are  uniform.  ^ 

For  these  reasons  it  appears  to  their  Lord- 
ships that  the  ground  upon  which  the 
Courts  have  proceeded  is  not  a  correct 
ground,  because  they  have  proceeded  upon 
a  fact  which  the  appellants  had  no  means 
Of  litigating;  yet  they  are  right  upon  the 
point  of  law  that  the  appellants  are  not 
entitled  to  the  property.  The  decree  of  the 
Court  of  Sudder  Dewanny  Adawlut  will 
therefore  be  affirmed,  but  without  costs. 

Decree  of  the  Court  below  affirmed 
without  costs. 


The  13th  February  1835. 

Adoptson  bj  Parsees^-Prior  Will— Evidence. 

On  Appeal  from  the  Sudder  Dewanny 
A  dawlut  of  Bom  hay, 

Homabaee,  widow  of  Dosabhaee, 

versus 

Punjeabhaee  Dosabhaee. 

An  adoption  made  by  a  Parsee  immediately  before 
his  death  would  render  extremely  improbable  the 
execution  of  a  will  by  him  a  very  snort  time  previous 
thereto,  and,  therefore,  call  for  very  clear  proof  to 
establish  its  existence. 

AHhouffh  in  cases  of  adoption  by  Dhurm-putr  (a 
partial  adoption)  it  is  not  indispensably  necessary  that 


a  declaration  should  be  made  on  the  third  dayahe^ 
the  decease,  yet  it  is  usual  to  make  such  a  dediiit' 
and  to  take  a  writing  from  the  Dhurm-putr. 

In  the  absence  of  any  such  writing,  and  opoa 
whole  evidence,  the  adoption  in  this  case  was  pro 
to  be  as  a  Paluk-putr,  and  not  merely  as  a 
putr. 

Mr,    Justice    Bosanquet, — Thkir 
ships  are  of  opinion  in  this  case' that 
decree .  of  the  Sudder  Adawlut  ought  to 
affirmed,  and  the  circumstances  of  the 
will  proceed  to  state. 

The  person  to  whom  the  property  betoB(<{ 
ed,  the  subject  of  this  suit,  died  00 
2sth  of  June  1820.  Upon  the  21st 
November  in  the  same  year,  the  respODd< 
in  this  suit,  Punjeabhaee,  preferred 
claim  in  the  Zillah  Court  of  Surat.  in  wbu 
he  claimed  to  be  entitled  to  the  propertf 
the  deceased,  as  his  adopted  son  and 
Of  course,  in  his  plaint  he  states  the  rdi 
tionship  that  he  bore  to  the  deceased, 
he  states  that,  in  right  of  his  relationshii 
he  performed  all  the  usual  ceremonies 
ing  to  their  faith  and  religiop ;  and  it 
be  justly  observed  that,  if  he  was  ibe  ad< 
ed  son  and  heir,  he  would,  in  res|>ect  of 
character,  be  the  person  to  perform 
ceremonies,  the  adopted  son  being  tr< 
as  the  son  of  the  person  who  adopts  hii 
to  all  intents  and  purposes,  if  he  is  Pali 
beta,  as  if  he  was  the  natural-born 
unless  there  is  a  restdction  of  the  nature 
mentioned  in  this  case,  and  he  was  (nif 
Dhurm-putr. 

To  this  plaint  the  defendant  .(the  now  ap- 
pellant) put  in  an  answer  upon  ihe  20ih  of 
January  1821.  In  that  answer  she  sets  op 
a  will.  The  proceedings  go  on  to  a  rejoin- 
der, and  at  that  period  of  the  cause  the 
cause  is  referred  to  arbitration ;  and  pending 
the  arbitration,  in  the  year  1822,  an  app.i- 
cation  is  made  on  the  part  or  two  broiherN 
Ferozshah  and  Ardaseer,  to  the  Zillah  CoQit 
of  Surat,  requesting  that  ihis  arbitratioa 
may  be  suspended.  The  Court,  howevcr» 
declined  acceding  to  that  pmposiuoD,  aod 
then  an  award  was  made.  That  award  los 
appealed  against  to  the  Sudder  Dewannj 
Adawlut,  and  those  two  persons,  Ferazsbaa 
and  Ardaseer,  also  took  a  part  in  that  appeal 
The  award  was  ultimately  set  aside,  opoa 
the  ground  that  the  original  submissioB 
to  the  award  was  not  duly  and  formally 
made,  and  that,  consequently,  the  awaid 
itself  fell  to  the  ground.  The  ground  of  ^ 
application  to  set  it  aside  was,  thai  tboe 
had  been  partiality  on  the  part  of*tkr 
arbitrators,  who  appear  to  have  thought  dm 
the  present  respondeat  was  the  adopted 
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and  that  the  will  was  invalid.  However, 
the  Court  of  Sadder  Dewanny  Adawlut, 
thotis^h  they  speak  of  the  conduci  of  the 
arbitrators  themselves,  do  not  profess  to  pro- 
ceed upon  that  ground,  but  set  it  aside 
upon  the  ground  that  the  original  submission 
was  invalid. 

Then  the  suit  proceeded  by  the  present 
respondent  in  the  Ziilah  Court  of  Surat,  and 
several  witnesses  were  examined  for  the 
purpose  of  establishing  the  will,  and  also 
to  establish  the  adoption ;  and  Mr.  Anderson, 
the  Judge  of  the  Ziilah  Court  of  Surat,  was 
finally  of  opinion,  in  favor  of  Homabaee, 
the  present  appellant,  that  the  adoption  was 
not  established*  and  that  the  will  was. 

This  case  is  then  appealed  to  the  Sudder 
Dewanny  Adawlut,  and  there  was  a  division 
of    opinion    in    that    Court.     The    Second 

)[ndge  is  of  opinion  both  that  the  adoption 
s  established,  and  that  the  will  is  not 
established,  but  expresses  a  strong  opinion 
that  it  is  a  forgery.  The  Chief  Judge  is 
of  the  opinion  that  was  entertained  by 
Mr.  Anderson,  and  directly  opposed  to  the 
Second  Judge.  He  was  of  opinion  that  the 
•adoption  was  not  established,  and  that  the 
will  was.  The  Third  Judge  was  of  opinion 
that  the  adoption  is  proved,  and  the  will  is 
not  satisfactorily  established ;  and  he  throws 
oat  an  opinion,  in  point  of  law,  in  the  reasons 
be  gives,  that  the  will,  if  established,  would 
not  have  the  effect  of  setting  aside  the  adop- 
tion; but,  upon  the  point  of  fact,  he  gives 
an  opinion  that  the  adoption  is  made  out, 
and  that  the  will  is  not  satisfactorily  estab- 
lished. 

The  question  for  consideration  here  is, 
whether  the  opinion  of  those  two  Judges  of 
the  Sudder  Dewanny,  under  those  circum- 
stances, is  wrong  and  ought  to  be  set  aside  ? 
Several  points  have  been  raised,  both  upon 
the  law  and  the  fact.  The  questions  of 
law  have  been,  whether  a  will  made  by  a 
Parsee  to  dispose  of  his  property  can  be 
valid  for  the  purpose  of  defeating  the  right 
of  his  heirs?  and  another  question  is,  sup- 
posing such  a  will  can  be  made,  whether 
would  such  a  will,  or  not,  be  revoked  by  the 
adoption,  if  the  adoption  was  clearly  proved 
subsequent  to  the  will  ? 

It  does  not  appear  to  their  Lordships 
necessar)'  to  decide  either  of  these  ques- 
tions of  law,  for,  whatever  opinion  they 
jnay  entertain  upon  either  of  these  sub- 
jects upon  these  papers,  it  might  be  in- 
convenient to  express  a  decided  opinion 
npon  points  of  law  which  are  at  all  doubtful, 
where  the  question  itfelf  may  be  decided 


upon  the  matters  of  fact  that  appear  upon 
these  papers.  It  ap^fears,  I  must  say,  that 
the  general  effect  of  a  will  in  disposing  of 
the  property  of  a  Parsee,  as  well  as  of  other 
persons  who  die  leaving  a  clear  wtil  dispos- 
ing of  property  independent  of  adoption, 
seems  to  have  been  assumed  in  the  case,  and 
it  can  scarcely  be  said  to  be  denied  by  either 
of  the  parties. 

The  substantial  questions  are  of  fact. 
Firsfy  whether  the  adoption  has  been  proved  ? 
and,  secondly,  whether  the  will  has  been  estab- 
lished ? 

If  the  adoption  before  the  death  of  the 
testator  is  clearly  made  out  and  established 
at  the  time  that  the  adoption  in  this  case 
was  alleged  to  have  taken  place,  namely, 
almost  immediately  before  the  death  of  the 
testator,  it  would  render  the  execution  of  a 
will  by  him  a  very  short  time  previous  to 
that  extremely  improbable.  Without  enter- 
ing into  the  question  of  law,  whether  such 
an  adoption  made  regularly  and  with  cere- 
monies would  have  the  effect  of  revoking  a 
will,  which  it  is  Ho?  necessary  to  decide, 
this  may  be  stated,  Chat  it  would  render  the 
existence  of  such  a  will  improbable,  and 
therefore  call  for  very  clear  proof  to  estab- 
lish its  existence.  It  is  in  that  way,  there- 
fore, that  the  adoption  will  have  its  effect 
upon  the  evidence  respecting  the  will. 

With  respect  to  the  adoption,  it  will  be 
observed  that  the  case  stood  in  a  very  differ- 
ent situation  in  the  Sudder  Coqrt  to  what  it 
did  in  the  Ziilah  Court  in  Surat. 

Several  witnesses  were  called  in  the  Ziilah 
Court,  and  among  others  that  important 
witness  of  the  name  of  Dunsha  Eduljee,  a 
Parsee,  a  neighbour,  who  was  called  in  when 
the  adoption  took  place,  the  day  before  his 
death.  His  testimony,  is  clear  and  distinct 
upon  that  subject.  Several  witnesses  are 
also  called  in  by  the  Sudder  Dewanny  Court, 
who  state  that  the  facts  took  place  as  that 
witness  states ;  and  that  would  be  undoubt- 
edly and  clearly  a  valid  and  legal  adoption, 
to  all  intents  and  purposes. 

In  examining  the  testimony  given  by  the 
witnesses  in  the  Court  of  Sudder  Dewanny 
Adawlut,  it  appears  that  the  persons  spoken 
of  as  having  been  present  at  that  alleged 
adoption  were  Punjeabhaee  himself,  the 
adopted  son,  Dosabhaee  the  adopter,  the 
father  of  the  adopted  son,  the  mother  of  the 
adopted  son's  wife  Moteebaee^  and  Eduljee 
Dunsha,  who  had  been  examined  in  the  Zii- 
lah Coiu't,  and  another  person  of  the  name 
of  Peshtunjee  .Khaoosjee,  *  who  was  also 
present,  but,  not  being  a  resident  at  Surat, 
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may  account  for  his  not  having  been  exa- 
mined in  the  originaf  suit.  At  all  events, 
he  was  not  examined  in  the  original  suit ; 
and  it  is  remarked  by  the  Judge  that  neither 
party  thought  it  necessary  to  call  him,  and 
he  was  not  called  by  the  Judge  o^  the  Zillah 
Court ;  but  the  sitting  Judge  of  the  Sudder 
Dewanny  thought  it  necessary  to  call  him, 
as  a  person  spoken  of  originally  as  one  of 
the  persons  present,  and  upon  being  exa- 
mined he  gives  a  most  distinct  account  of 
what  passed.  He  states  that  the  adoption 
took  place  just  in  the  manner  proved  by 
Eduljee  Dunsha.  Therefore  the  Court,  who 
decided  in  favour  of  that  view  of  the  sub- 
ject, had  that  additional  important  evidence 
before  them  that  the  other  Court  had  not. 

In  addition  to  this  testimony  there  is  the 
testimony  of  Darashah,  the  father  of  the 
respondent,  who  may  be  supposed  to  have 
a  bias  in  favor  of  his  son,  and  Moteebaee, 
who  had  a  bias  in  favor  of  her  daughter, 
who  married  him.  But  there  are,  besides 
those  two,  other  witnesses  who  are  of  im- 
portance, and  speak  tcMht  admissions  of  the 
appellant  herself  upon*  this  very  subject ; 
and  one  of  these  is  the  sister  of  the  deceased, 
whose-  name  is  Koonwurbaee.  She  says, 
"  When  Dosabhaee  was  dead,  Punjeabhaee 
"  and  Homabaee  came  to  the  room  which  is 
"  occupied  by  the  women  when  they  are 
"  impure,  and  the  former  said,  *  That  is  the 
" '  alleged  adopted  son  ;  I  will  perform 
"  *  Dosabhaee's  furneral  ceremonies.'  She 
"  replied,  '  You  are  his  heir,  his  son-in-law, 
"  *  and  the  property  belongs  to  you.  I 
'*  '  have  now  some  of  his  money  in  my 
"  *  possession  ;  I  will  pay  the  funeral  ex- 
"  *  penses,  and  you  must  borrow  some  more 
"  '  and  bring  it  to  me,  and  I  will  give  you 
"  '  an  account  of  the  money.'  " 

Now,  this  is  the  testimony  with  respect 
to  the  adoption  before  the  death.  There  are, 
then,  circumstances  that  took  place,  respect- 
ing which  there  is  no  doubt  and  no  contra- 
diction, namely,  that  three  days  after  the 
death  of  the  deceased  there  was  a  meeting 
of  the  caste,  and  at  that  meeting  there  were 
present,  among  other  persons,  the  two 
brothers,  Ferozshah  and  Ardaseer,  the  cou- 
sins of  the  alleged  adopted  son.  They,  as 
being  the  descendants  of  one  of  the  three 
brothers,  of  whom  the  deceased  was  one,  were 
present  at  this  meeting ;  and  the  priest  being 
there,  the  tupderooste  was  read,  and  it  was 
read,  as  it  is  admitted  by  all,  in  the  name  of 
the  person  who  claims  to  be  the  adopted  son. 

Now,  there  is  some  contradiction  between 
the  witnesses  as  to  anything  being  said  about 


its  being  Paluk  or  not.  Some  of  the  wit- 
nesses say  he  was  expressly  declared  to  be 
Paluk,  or  adopted  son  generally  :  others  sav, 
nothing  was  said  ;  but  all  agree  in  this,  that 
no  remark  was  made,  and  no  mention  vas 
made  of  its  being  Dhurm-putr.  Homabaee 
herself  was  manifestly  present,  as  appears 
by  the  testimony  of  one  of  the  witnesses 
referred  to,  and  she  made  no  objection  to 
the  tunderooste  being  read  in  general  terms. 
It  is  said  by  one  of  the  witnesses,  no  dis- 
tinction is  made  as  to  the  mode  of  reading, 
whether  it  is  Dhurm-putr  or  Paluk  :  hot, 
inasmuch  as  adoption  generally  would  imply 
that  the  adopted  son  is  heir  of  all,  and  the 
adoption  by  Dhurm-putr  is  an  exception,  one 
should  expect,  if  there  was  any  exception 
made,  it  would  be  notified. 

Now,  it  does  appear  that,  although  it  may 
not  be  indisp  nsably  necessary,  as  a  matter 
of  law  in  Dhurm-putr,  that  a  declaration 
should  be  made  on  the  third  day  after  the 
decease,  yet  it  does  appear  it  is  usual  so  to 
do  ;  and  not  only  is  ii  usual  to  make  such' 
a  declaration,  but  that  it  is  usual,  in  case  of 
Dhurm-putr,  to  take  a  writing.  Now,  no 
writing  is  produced,  or  pretended  to  have^ 
been  given,  as  an  acknowledgment  by  Pan- 
jeabhaee  that  he  was  merely  adopted  as 
Dhurm-putr.  We  have  had  instances  stated 
where  a  writins^  was  taken  in  this  famih', 
and  another  instance  where,  it  having  been 
given,  it  was  notified  at  the  Parsee  church ; 
and  therefore  it  is  of  importance  to  notice 
that  what  was  usual  was  not  observed. 

Under  all  these  circumstances,  iheir  Lord- 
ships are  of  opinion  that  this  is  very  strong 
evidence  to  satisfy  their  minds  that  the 
Court  of  Sudder  Dewanny  has  done  right 
in  coming  to  a  conclusion  that  there  was, 
in  point  of  fact,  a  general  adoption  of  Pun- 
jeabhaee, the  respondent. 

Then  the  next  quesdon  is,  was  there,  or 
was  there  not,  a  will  ?  Now,  we  have  lo 
consider  on  this  occasion  the  evidence  gives, 
and  also  the  conduct  of  the  parties  who 
claim  under  it. 

The  answer  was  not  put  in  until  the  lOth 
of  January  182 1,  the  piaint  having  been 
filed  on  the  2  ist  November.  It  appears  there 
had  been  some  rumour  of  an  intention  \o 
set  up  a  will,  and  application  was  made  b? 
Punjeabhaee,  the  original  plaintiff,  callinf 
upon  Homabaee  to  produce  this  will  and 
file  it ;  and  an  order  was  made  upon  the 
very  same  day,  by  which  she  was  directed 
to  file  it  immediately,  and  further  wilh*aa 
intimation  that,  unless  it  was  filed  tOr 
mediately,  it  would  not  be  received*    Thb 
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was  nine  days  before  the  answer  was  put 
IB,  and  the  will  is  not  produced  till  ihen; 
and  then  the  will  is  produced  at  the  same 
time  as  the  answer,  and  the  reason  given 
for  the  delay  in  putting  in  the  will  (which 
had  never  been  made  public,  except  as  it 
may  have  been  shewn  to  private  individuals, 
it  was  never  made  public  till  the  20th  of 
January  1821),  and  the  reason  given  was  that 
she  was  in  a  state  that  prevented  her  from 
complying   with    the    order  of    the    Court. 
If  that  excuse  be  true,  it  could  not  prevent 
her  the  whole  time ;  and  there  is  the  evidence 
of  persons  acquainted  with  her  females  of 
the    family,  who  state    positively  that  she 
was  not  in  that  state  at  that  time,  and  had 
not   been  for  some  time  before.     There  is 
further  the  evidence  of  one  of  the  woman, 
who  says  that,  when  the   messenger  came 
and    called   upon   her  to  produce  the  will, 
she  got  qp  and  went  into  a  corner.     This  is 
the  conduct  of  this  person  with  respect  to 
this  will ;  and  when  the  tunderooste  is  read 
declaring  him  to  be  the   adopted  son,  she 
makes  no  mention  of  any  disposition  in  her 
fayor ;    she     makes    no     objection    to    the 
ceremony ;  and  when  there  is  an  order  for 
die    will   being  produced,  she   delays  pro- 
ducing it  for  several  days,  and  at  last  gives 
a  reason  for  it  not  consistent  with  truth. 

Then  we  come  to  examine  the  will  itself. 
That   will  purports  to  have  been  made  on 
the  2nd  of  June  1820,  that  is,  twenty-three 
days  before  the  death   of  the   testator.     It 
purports    to  be  attested   by  two  witnesses, 
aad  it  is  upon  a  stamp  of  fifty  rupees,  the 
proper  stamp  for  such  a  w^ill ;  and,  in  order 
to   establish  the  probability  of  this  will  hav- 
ing been  duly  executed  at  the  time,  a  wit- 
ness has  been  called,  the  Stamp  Darogah, 
to    prove  that   a  stamp  corresponding  with 
tbe   stamp  upon  the  will  was  purchased  at 
ihsLt  time.     His  evidence  upon  that  subject 
is,  that  he  finds  by  a  book,  or  rather  by  some 
loose  sheets,  not  by  the  book  itself,  that  a 
sta.mp   was    purchased,   as    appears   by   an 
eotry   in  the  book,   or  rather  upon  certain 
loose    sheets,    where    it    is    written   down : 
**  A  stamp  paper,  No.  98,  purchased  on  the 
•*   xst   June   1820,  by    Rustomjee  for  Dosa- 
•«  l>haee  Bermankbaee."     In  the  book  it  is 
virritten  down  as  the  third   class  of  stamp 
p3.per.     Now,  upon  this  it  is  to  be  observed, 
ore   have  neidier  the  evidence  of  the  person 
livtio  bought  it,  nor  of  the  person  who  sold  it. 
ere  is  reason  to  suppose  that  Rustomjee, 
^rson  who  bought  it,  is  dead  (at  least 
I.      person  of  his  name  appears  to  be  dead), 
i^nid  I  will  assume  for  ^be  argument  he  is 


dead ;  but  there  is  no  account  from  the  person' 
who  sold  it;  and  it  is  rather  a  remarkable 
thing  that  this  document  is  inaccurate  in 
this  respect,  that  though  it  appears  that 
the  stamp  upon  the  will  is  pi  the  fourth 
class,  that  that  which  is  written  down 
in  the  book  is,  that  it  is  the  third  class* 
However,  the  witness  says:  "A  stamped 
'paper.  No.  98  of  the  year  18 16,  has  this 
"day  been  shewn  to  me."  The  stamp  en- 
tered in  the  book  was  No.  98,  and  was  of  a 
corresponding  amount;  and,  though  there 
is  this  mistake,  it  does  afford  reason  to 
believe  that  this  was  the  stamp  used  on 
that  occasion.  But  whether  purchased  by 
Dosabhaee's  order  is  not  established  by  this 
paper.  However,  this  is  a  circumstance, 
when  examining  the  probabilities,  that  we 
ought  not  to  pass  over  a  circumstance 
not  of  any  great  weight,  that  there  was 
a  stamp  purchased  at  the  time  of  tbe 
amount  required  for  this  will,  by  a  person 
professing  to  come  from  Dosabhaee,  and  sold 
by  this  person,  of  whom  we  have  had  -no 
account.  And  thef^^  says  it  agrees  with 
the  Government  accbunt.  What  is  tbe  na- 
ture of  that  Government  account,  or  whether 
it  mentions  that  this  No.  98  was  sold  to  this 
person,  we  have  no  very  clear  and  satisfac- 
tory evidence.  But  then,  in  order  to  es- 
tablish this  will,  professing  to  be  attested 
by  the  witnesses  who  have  subscribed  it,  the 
witnesses  themselves  are  examined.  There 
is,  first,  the  testimony  of  Abdool  Kajee  Ma- 
hommed  Churagh,  a  Mussulman ;  and  in  his 
first  deposition,  in  giving  an  account  of  his 
attestation  of  this  instrument,  he  does  not 
^x  the  time,  but  speaks  very  loosely  of  its 
being  a  certain  length  of  time  before  in  very 
general  terms.  He  says :  "  About  four 
"  years,  or  four  yours  and  a  half  ago,  Dosa- 
"  bhaee  made  me  sign  a  will,  and  the  will 
*'  which  I  have  this  day  seen  has  both  my  seal 
''  and  signature  to  it.  The  circumstances  of 
**  the  case  are  as  follows :  I  have  known 
'^  Dosabhaee  for  a  long  time,  and  we  were 
"in  the  habit  of  going  to  each  other's 
"  houses.  One  day  Dosabhaee  said  to  me 
"  that  he  felt  unwell,  and  on  that  account  he 
"  intended  to  make  his  will.  I  told  him 
"  that  it  was  proper  that  he  should  do  so. 
"About  15  days  after  this,  Dosabhaee  came 
"with  the  will  in  his  hand  to  my  house, 
"  and  told  me  to  sign  it."  According  tp 
this  man's  testimony,  Dosabhaee^ame  to  his 
house  with  it,  and  this  original  deposition 
slates  that  Dosabhaee  was  alive  at  that  time. 
"  How  many  days  afier  you  signed  the  will 
"  did  Dosabhaee  die?"  He  says  :    "  One  or 


To6 


Privy 


THE  WKKKLY   REPORTER. 


CounciL 


[VoLV,. 


"  two  months,  or  perhags  a  little  more."  The 
will  being  dated  the  2nd  of  June,  and  th^ 
testator  having  died  on  the  23rd  of  June  he  is 
very  much  out  in  his  statement  there. 
Then,  after  the  testimony  of  certain  witnesses 
examined  on  both  sides,  he  is  examined 
again,  and  he  says  twenty-three  days,  or 
a  little  more  than  a  month  before  the  death 
of  the  testator  it  was  when  he  signed  the 
will. 

The  next  witness  is  a  man  of  the  name 
of  Tekundass  Doongursee,  and  he  says: 
"  About  four  years  ago  I  went  to  Dosabhaee, 
^  being  a  friend  of  his,  for  I  was  in  the 
"  habit  of  doing  so  every  year.  Dosabhaee 
''  shewed  me  the  will,  and  said  that  he  was 
"  in  bad  health,  and-  on  that  account  he 
''made  his  will,  and  had  got  one  witness 
"  to  it,  and  requested  me  to  sign  it  also.  I 
"  did  so  in  Dosabhaee's  office."  Those  two 
witnesses  speak  to  their  having  signed  the 
will.  Those  are  the  only  two  that  have 
signed.  Then  Punjeabhaee  Ruttumjee  says : 
"  About  four  years  ago  Dosabhaee  made  his 
"will  in  favour  of  I^riXabaee."  That  was 
in  1824,  that  is  the  d&te  of  his  deposition. 
This  man  is  aParsee,  He  says:  "The  will 
^'  was  brought  to  him,  but  he  refused  to  sign 
«*  it.  There  were,  however,  then  two  wit- 
**  nesses.  The  testator  told  me  to  read  it 
**  and  sign  it."  After  this  he  speaks  to  hav- 
ing  seen  it,  and  having  seen  the  two  wit- 
nesses' names  to  it,  and  that  the  testator 
told  him  that  two  other  persons  had  refused 
to  sign  it. 

Then  there  is  Mooftee  Ghoiam  Ali,  the 
person  whom  he  appears  to  have  consulted 
upon  the  subject  of  his  wilL  He  advised 
him  to  have  it  written  in  the  Guzerattee 
language,  and  he  would  translate  it  into 
Persian,  and  the  will  was  afterwards 
brought  to  him  in  the  Guzerattee  language, 
and  he  was  asked  to  put  his  seal  to  it.  This 
he  declined  to  do,  because  it  was  in  his  own 
language,  and  he  did  not  think  fit  to  sign  it 
in  the  Guzerattee  language.  He  does  not 
say  whether  there  was  any  ^ness  to  it. 
So  that  there  is  only  one  witness  who  speaks 
to  there  being  any  witness  to  it,  except  the 
witnesses  themselves  who  attest  it  Then 
we  have  no  account  of  the  man  who  was 
employed  to  write  the  will,  and  we  have  no 
other  account  except  what  I  am  about  to 
state  of  the  handwriting  of  the  testator 
himself.  ¥ou  have  no  account  of  the  per- 
son consulted,  and  who  drew  it  up.  It  ap- 
pears that  the  testator  thought  it  necessary 
to  come  and"  consult  Mooftee  Ghoiam  Ali 
about  the  will,  and  therefore  he   did  not 


consider  himself  competent  to  make  it  him- 
self, and  there  is  no  person  who  says  \i^n& 
an  autograph  in  his  own  handwriting. 

Then  Ardaseer  says  that  the  signature  ap- 
pears ;to  be  in  the  handwriting  of  the  tes- 
tator. That  is  all  that  he  says,  and  nothing 
further  is  asked  upon  th^t  subject.  With 
respect  to  the  will  itself,  he  says  Homabaee 
told  him,  four  or  five  days  after  Dosabhaee's 
death,  that  there  was  a  will.  He  did  Bot 
see  it  then :  it  was  within  two  month  after 
the  death  of  the  testator  he  saw  the  will, 
with  two  witnesses  to  it. 

Now,  whatever  may  be  the  value  of  this 
witness's  character  or  credit,  his  testimony 
amounts,  after  all,  to  nothing  more  than  this: 
that,  a  short  time  after  the  death  of  the  tes- 
tator, Homabaee  told  him  there  was  such  a 
will,  which  neither  he  nor  she  made  any 
mention  of  at  the  time  the  tunderooste  was 
read,  and  at  the  interval  of  a  month  or  six 
weeks  she  shewed  him  the  will  with  tvo 
witnesses  to  it.  When  it  was  made,  or 
whether  it  was  in  existence  at  the  tiuft 
when  the  tunderooste  was  read,  or  whether 
she  mentioned  it  to  him,  we  have  no  evi- 
dence: all  we  have  is  that  he  says  theif 
were  two  witnesses  to  it.  It  is  to  be  ob- 
served that  here  is  a  stamp ;  and  those  pre- 
cautions might  very  possibly  have  been  ob- 
served if  the  will  was  in  contemplatioiu 
in  order  to  induce  the  testator  to  make  a 
mil.  He  was  very  near  his  death,  and  k 
was  not  at  all  impossible  that  this  woman 
might  have  had  the  intention  of  applniif 
it  to  the  purpose  of  a  will;  but  we  haxt 
no  evidence  that  the  testator  ever  interfered 
about  this  stamped  paper. 

This  is  the  evidence  in  favor  of  the  will: 
now,  what  is  the  evidence  against  it?    The 
evidence  against  it  is,  independently  ot  the 
circumstance  of  it  not  being  notified  at  the 
reading  of  the  tunderooste,  and  there  boaf 
no  writing  corresponding  with  it,   acknov* 
ledging  by  Punjeabhaee  Siat  he  was  Dhurn- 
putr,   independent  of  those   circamstanoci. 
and  its  not  being  witnessed  by  any  d  the 
relations  or  of  the  caste,    which    jfos^j 
might  arise  from  the    circumstance  of  At  j 
testator  being  about  to  dispose  of  his  pi>^ 
perty  in  a  manner  that  his' caste  might  <S^j 
approve  of ;  still  we  find  that  that  which  ii  \ 
usual   was   not    done    upon  this    occasion 
Then,  independent  of  all  that,  we  have  tit 
testimony  of  four,  if  not  five,  witnesses,  il* 
positively  state  that  they  saw  this  witi 
the  death  of  the  testator,  and  that  al  M 
time  it  had   no   witnesses  to  it ;   that 
were  applied   to  b^   the  widow   or  by 
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brother  to  sign  it,  and  that  they  refused, 
and  that  at  that  time  there  were  no  \vit- 
nesses  to  it. 

Now,  the  persons  who  state  that  are 
Danjeabhaee  Saporjee  and  Dunsha  Eduljee, 
who,  be  it  observed,  is  a  Parsee,  and  what- 
ever credit  is  due  to  a  person  on  that  ac- 
count is  due  to  him.  Hurgovindas  Hug- 
gerwandas,  who  was  applied  to  do  it  and 
refused,  and  Eduljee  Rutumjee.  a  Parsee  also, 
those  four  refuse  to  sign.  They  were  asked 
after  the  testator's  death,  and  they  all  say 
there  was  no  witness  to  it  at  that  time. 
Then  we  have  this  important  fact  besides, 
from  the  evidence  of  Eduljee,  that  Homa- 
baee  was  the  person  who  applied  to  him, 
and  that  she  told  him  that  Abdoola  would 
witness  it.  Now,  if  that  account  is  true, 
it  is  indeed  not  wholly  unimportant,  as  con- 
tradicting the  testimony  of  Abdoola,  who 
stated  he  signed  it  before,  and  if  so,  the 
testimony  of  the  second  witness  cannot  be 
true.  These  witnesses  are  opposed  to  one 
another  in  the  testimony  they  gave;  but 
the  evidence  seems  to  warrant  the  conclusion 
that  the  majority  of  the  Sudder  Dewanny 
came  to,  namely,  that  this  will  was  not 
^satisfactorily  established. 

Then  there  is  one  other  witness  besides 
Peshtunjee  Kalabhaee,  who  speaks  not  only 
of  the  declaration  of  Homabaee  that  Abdoola 
would  witness  it,  but  he  positively  says 
that  Abdoola  said  he  had  signed  it  after  the 
testator's  death.  ''  Abdoolasaid  to  Dadabhaee : 
*•  *  You  and  Pestonjee  are  now  endeavouring 
"  •  to  settle  the  dispute  between  Punjeabhaee 
"  '  and  Homabaee ;  the  sooner  you  settle 
**  •  it  the  better,  because  after  Dosabhase's 
" '  death,  1  attested  Homabaee's  will  at 
•'  •  her  own  request,  and  also  at  the  desire 
"  •  of  a  respectable  person.' "  Who  that 
respectable  person  was  he  does  not  mention. 
Here  are  three  witnesses  upon  this  part  of 
the  subject  in  contradiction  of  Abdoola, 
and,  as  I  ^aid  before,  if  these  witnesses  are 
credited,  it  gets  rid  of  the  will. 

Under  all  these  circumstances,  the  majo- 
rity of  the  Sudder  Court  were  of  opinion  that 
the  will  was  not  proved.  It  is  a  question 
to  be  judged  of  in  a  great  decree  by  a  com- 
parison of  the  evidence;  but  we  may  look 
at  the  circumstances  of  the  case,  and  what 
are  they?  In  whose  favor  is  the  adop- 
tion? The  adoption  is  made  in  favor 
of  one  of  his  nephews  who  had  married  his 
own  daughter ;  therefore  it  was  not  at  all  un- 
natural, if  a  selection  was  made,  that  that 
selection  should  be  made  in  favor  of  the 
husband  of  his  daugl^ter.    The  other  party 
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who  claims  it  upon  this  occasion  is  hi^ 
second  wife,  and  sh«  is  entitled  to  a  provi- 
sion out  of  the  estate  by  the  Parsee  Law 
as  well  as  the  Hindoo  Law.  She  will  not 
be  left  destitute  by  this  will  not  being  es- 
tablished. She  is  entitled  to  a  provision, 
and,  therefore,  the  disposition  is  not  an  un- 
natural one,  not  an  improbable  one,  not  an 
unkind  one,  and  not  one  that  you  can  think 
at  all  unlikely  to  be  made. 

There  is  only  one  other  observation  with 
respect  to  Ardaseer,  whose  evidence  has 
been  so  much  relied  upon.  I  have  already 
observed  that  the  evidence  he  gives  himself 
does  not  amount  to  much ;  but  the  situation 
in  which  he  stands,  if  compared  with  the 
testimony  of  other  witnesses,  does  not  ap- 
pear to  their  Lordships  to  place  him  in  a 
very  favorable  situation.  He  is  a  party  to 
the  cause,  and  may  have  had  a  very  con- 
siderable interest  in  supporting  the  suit  of 
Homabaee.  Whether  he  had  or  not  is  not 
clear  ;  but  at  the  same  time,  the  case  is  one 
of  very  considerable  doubt  and  suspicion. 
It  appears  that  fi\^  brother  Ferozshah, 
at  the  time  when  the  tunderooste  was  read, 
agreed  to  advance  a  sum  of  money  to  Pun- 
jeabhaee, to  enable  him  to  pay  the 
funeral  expenses,  which  it  appears  from 
the  evidence  that  Homabaee  had  desired 
him  to  do,  saying  she  had  got  some  of  the 
testator's  money  in  her  house,  but  that  he 
must  borrow  money  and  send  it  to  her,  and 
she  would  take  care  to  pay  the  expenses, 
and  give  him  an  account  of  it.  Accordingly, 
Ferozshah  does  advance  the  money,  and  takes 
a  note  from  him  in  the  terms  of  which  it  ap- 
pears, and  he  signs  it,  as  is  observed  by  the 
learned  Counsel  at  the  Bar,  in  the  name  of 
the  person  who  was  adopted,  and  with  the 
name  of  Dosabhaee  in  addition  to  his  own. 
Then  it  appears  that,  after  this  suit  bfbd 
commenced,  the  signatures  were  torn  off 
of  that  note,  and  that  note  is  returned  to 
Punjeabhaee.  For  what  purpose  that  note 
was  returned,  whether  In  order  to  prevent 
it  having  any  effect  against  his  claim,  or 
whether  it  was  for  any  other  purpose,  it 
is  difficult  for  us  to  undertake  to  say.  How- 
ever, it  was  a  fact  the  note  was  returned. 
It  is  very  material  to  attend  to  what  his 
conduct  was,  and  the  manner  in  which  he 
states  his  claim  at  the  time  of  the  arbitration. 
When  he  puts  in  his  petition,  he  8a|rs: 
"  We,  as  heirs,  have  a  right  to  share  in  ^ 
"  inheritance.  Darashah  and«  Dosabhaee's 
"  wife  have  combined  together,  and  filed  a 
*'  suit  for  25,000  rupees  in  the  name  of  Pgn- 
''jeabbaee,  x\m   son  of  Dftrailu^,  for  the 
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"purpose  of  getting  possession  of  Dosa- 
"  bhaee's  estate,  and  tfiey  have  set  forth  that 
"  Punjeabhaee  is  the  adopted  son  of  Dosha- 
"  bhaee,  and  the  parties  have,  with  their 
"  own  free  will  and  consent,  referred  the 
"  case  to  arbitrs^tion ;  and  we  thoaght  that 
«  Darashah  would  not  get  any  more  but  his 
"  share  of  the  estate,  but  we  have  just  heard 
''that  plaintiff  and  the  arbitrators  for  both 
"parties  have  combined  together,  and  wish 
"to  give  the  whole  of  Dosabhaee's  estate 
"to  Punjeabhaee,  and  intend  to  deprive  us 
"of  our  share:  on  that  account  it  is  neces- 
"  sary  for  us  to  file  a  suit  for  our  share, 
"  which  we  will  do  to-morrow.*'  Now,  it  is 
certainly  extraordinary,  if  this  man  at  this 
time  was  conscious  there  was  a  will  that  was 
executed  in  favor  of  Homabaee,  giving 
her  the  whole  of  the  inheritance,  and  he  had 
seen  It,  that  he  should  hold  this  line  of  con- 
duct. He  opposed,  however,  there,  and 
fben  be  proceeds  upoi^n  appeal  in  the  Sud- 
der  Dewanny;  and  it  ts  rather  material  to 
turn  to    his   testimony,   upon   which   some 

judgment  may  be  formed,  whether  or  not  he 
stands  so  clear  entirely  of  all  the  circum- 
stances jrelating  to  the  commencement  of  the 
mvif  as  to  place  him  entirely  above  all  sus- 
picion, and  to  entitle  his  testimony  to  coun- 
tervail the  testimony'  of  all  the  other 
per^ns  of  his  own  caste  who  have  given 
evidence  upon  this  occasion.  In  page  42 
there  is  this  passage:  This  evidence  was 
taken  the  xoth  of  July  1824,  two  years 
after  the  time  when  he  had  filed  the  pe- 
tition, in  which  he  complained  that  Homa- 
baee  and  Punjeabhaee  were  combining  to- 
gether. The  question  is,  "If  Punjeabhee 
^  Dosabhaee  was  not  the  heir  of  the  de- 
"  ceased,  how  came  the  note  of  hand  for  the 
"  money  advanced  to  Ferozshah  to  be  taken  in 
«*his  name?"  "What  do  I  know  about  it? 
'*My  brother  gave  the  money,  and  can 
".answer  that  question.''  It  is  rather  an 
extraordinary  answer.  "Did  Homabaee 
"  always  come  to  you  and  Ferozshah  to  ask 
.  .;':your  advice  regarding  this  suit  ? '!  "  No ; 
a<  but  onco  or  ^tce  she  might  have  come  to 


"  talk  about  the  decision  of  the  suit."    Tfaaa 

is  a  man  complaining  of  Homabaee  and 

Punjeabhaee,  and  their  colluding   togetfaa 

"  Did  Ferozshah,  Homabaee,  and  yoursclL 

"  appoint  any  respectable  person  to  divide 

"  Dosabhaee's  estate  ? "  "  No  one  was  cwr 

"  called  by  me ;  but,  either  by  the  wish  of 

"  plaintiff  or  some  one  else,  some  one  to 

"  sent  for.''     That  relates  to  something  else. 

"  What  was  written  down  for  Homabaee's 

''  maintenance   in  the  rough   copies  whldi 

"  were  written  regarding    the    decision  of 

"  the     suit  ? "      "  After     the     iovestigadQB 

"agreeably  to  the  custom  of    our  family, 

"  it   was   fixed    that    Dosabhaee *s    propem 

"should    be    divided    into    three    shares: 

"  one  share  was  to  be  given  to  Homabaiee* 

"  the  second  to  Darashah,  and  the  third  a 

"  my    brother    and    myself.      Punjeabhaee 

"  was  to  get  one  house  and   garden  sto* 

"  ated  on  the   banks  of   the    river,   wfaick 

"  fell  to  Dosabhaee's  share,  above  what  k 

"  was  entitled  to.    Moteebhaee    was  to  !k 

"given    whatever    was    mentioned   in  die 

"  decree  of  the  Court.     Four  or  ^vt  taaoM 

"  allowances  were  xlue,   which    have  bca 

"  deducted   from   the   property,    which  ar- 

"  rangement  Darashah  agreed  to ;  but  Ho- 

"mabaee,  owing  to    the    will,    would  net 

"agree  to   it."    Now,   it  appears,  I  ihinfc 

from  these  passages,  that  this  person  Ardasetf 

was  so  mixed  up  in  the  suit  that  we  camrt 

say  he  was  a  person  who  can  be  suppond 

to  have  no  feeling  upon  the  subject,  audit 

least  he  is  not  entitled  to  be  placed  in  te 

high  position  that  entitles  him  to  give  e^ 

dence  to  put  down  the  testimony  of  all  tk 

other  witnesses. 

From  all  these  circumstances,  their  Lorf- 
ships  are  of  opinion  that  the  adoption  in  tbis 
case  has  been  proved,  and  that  the  wUt  hs 
not  been  established ;  the  consequence  is  M 
the  decree  of  the  Sudder  Dewanny  Ad^wtt 
must  be  confirmed  without  costs. 

Judgment  below  affirmed  witboot  ootts. 
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The  7th  April  1835. 

Hindoo  Law  of  Adoption — Evidence. 

On  Appeal  from  the  Sudder  Dewanny 
Adawlut  of  Bengal, 

Sutroogun  Sutputty 

versus 

Sabitra  Dye. 

According'  to  Hindoo  Law,  neither  registration  of  the 
9u£^  of  adoption,  nor  any  written  evidence  of  that  a(5l 
having  been  completed,  is  essential  to  its  validity. 

In  no  case  should  the  rights  of  wives  and  daughters 
be  transferred  to  strangers  or  to  more  remote  relations 
unless  the  fa^  of  adoption  by  which  this  transfer  is 
effected  be  proved  hy  evidence  free  from  all  suspicion 
of  fraud,  and  so  consistent  and  probable  as  to  gpve  no 
occasion  for  doubt  of  its  truth. 

Although  the  Hindoo  Law  does  not  require  that  adop- 
tions should  be  acknowledged  in  writing,  it  is  usual, 
when  persons  in  the  situation  of  life  of  a  zemindar  adopt 
sonSy  to  acknowledge  such  adoption  in  writing,  to  j^ive 
notice  to  the  ruling  power,  and  to  invite  tne  neigh- 
^uring  zemindars  and  others  to  be  present  at  such  an 
adoption. 

Lord  Wyn/ord, — In  this  case  it  is  not  ne- 
cessary that  1  should  trouble  your  Lordships 
■At  any  length;  but  these  Indian  names  not 
being  very  familiar  to  me,  and  as  it  is  very 
pirobablejrom  that  circumstance,  chat  I  should 
confound  different  persons,  I  have  thought  it 
right  to  put  the  few  observations,  I  feel  it 
my  duty  to  make,  into  writing. 

My  Lords :  The  Law  of  Adoption  owes  its 
origin  to  the  timorous  superstition  of  the 
inhabitants  of  India.  These  people,  vainly 
imagining  that,  by  leaving  male  children  in 
this  world,  they  secure  themselves  against 
the  torments  of  the  next,  seem  to  have  been 
so  anxious  to  obtain  natural  or  adopted  sons, 
that  they  have  established  but  imperfect  secu- 
rities against  fabricated  adoptions. 

The  Law  of  three  children  conferred  ad- 
vantages on  Roman  citizens,  which  induced 
them  to  adopt  sons,  and,  when  they  had  got 
the  honors  or  offices  which  they  desired, 
they  often  turned  the  adopted  children  loose 
on  the  world  again.  Tacitus  (Annalium, 
lib.  15,  c.  19)  says:  " Percrebuerat  e£ 
tempestate  pravissimus  mos,  quum  propin- 
quis  comitiis  aut  sorte  provinciarum,  plerique 
orbi  fictis  adoptionibus  adsciserent  Alios." 

The  Romans  and  other  nations  which  in- 
corporated the  civil  with  their  municipal 
laws  have  wisely  provided  against  such 
frauds.  By  the  Civil  Law,  the  sanction  of 
the 'Magistrates  was  essential  to  the  validly 
of  the  adoption  of  an  infant ;  these  Magia- 
trateg  regarding  the  circumstances  of  the 


person  proposing  to  adopt,  and  those  c^  the 
child  that  he  was  desirous  of  adopting, 
being  authorized  to  decide  whether  the 
adoption  would  be  to  the  advantage  of  the 
latter.    (Digest,  book  ist,  title  7,  C  2,  c.  17.) 

By  the  Code  de  Napoleon,  adoptions  must 
be  registered  in  the  Court  of  first  in- 
stance, and  in  the  Imperial  Court ;  and  in 
the  latter  an  opportunity  is  afforded  to  the 
relations  of  the  person  proposing  to  adopt  a 
child,  of  shewing  that  the  adoption  proposed 
ought  not  to  be  allowed,  this  Court  having 
authority  either  to  confirm  or  to  annul  any 
adoption. 

In  our  own  country,  althou^  wills  are 
revokable,  we  do  not  allow  the  favored  title 
of  heir  to  be  set  aside  but  by  a  will  in 
writing,  attested  in  the  presence  of  three 
witnesses  ;  but  according  to  the  Hindoo  Law, 
neither  registration  of  the  ad  of  adoption, 
nor  any  written  evidence  of  that  aft,  having 
been  completed,  is  essential  to  its  validity.' 
It  is  to  be  lamented  that  an  irrevocable  aft» 
which  defeats  the  just  expectations  of  the> 
relations  of  deceased  jpersons,  may,  at  any 
distance  of  time  after^^ff  is  supposed  to  have 
been  done,  be  proved  by  verbal  testimony. 
It  would  contribute  much  to  the  security 
of  property  and  the  happiness  6f  Hindoo 
families,  if,  in  a  country  where  the  religious 
obligation  of  an  oath  is  unfortunately  so 
little  felt,  and  documents  so  readily  fabri- 
cated, adoptions  and  all  other  important 
acts  were  required  to  be  performed  in  the 
presence  of  some  Magistrate,  and  to  be  re- 
corded in  some  Court.  But  ahhough  neither 
written  acknowledgments,  nor  the  perform- 
ance of  any  religious  ceremonies,  are  es« 
sential  to  the  validity  of  adoption,  such 
acknowledgments  are  usually  given,  such 
ceremonies  observed,  and  notices  given  of 
the  time  when  adoptions  are  to  take  place, 
in  all  families  of  distinction,  such  as  those  of 
zemindars  or  opulent  Brahmins.  Wherever 
those  have  been  admitted,  it  behoves  this 
Court  to  regard  with  extreme  suspicion  the 
proof  offered  in  support  of  an  adoption.  I 
would  say  that,  in  no  case,  the  rights  of 
wives  and  daughters  should  be  transferred 
to  strangers  or  to  more  remote  relations, 
unless  the  fact  of  adoption,  by  which  this 
transfer  is  effected,  be  proved^  by  evidence 
free  from  all  suspicion  of  fraud,  and  so  con- 
sistent and  probable  as  to  give  no  occasion 
for  doubt  of  its  truth. 

At  the  beginning  of  this  case  a  striking 
improbability  occurs,  and  which  the  ap- 
pellant has  endeavoured  to  account  for  by 
a   circumstance  that  is   alitmpted  to  be 
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proved  by  insufficient  and  contradictor}^ 
evidence.  Dhunjee  Sutputty  was,  according 
to  one  account,  twenty-two,  and,  according  to 
another,  thirty-six  years  old,  when  he  adopted 
Sutroogun;  bis  wife  was  eighteen.  She 
bad  given  promise  of  having  children,  for 
she  had  borne  a  daughter  and  another  child 
that  had  died.  Superstition  was  not  likely 
to  frighten  a  person  so  circumstanced  into 
the  doing  an  act  by  which  his  daughter 
would  be  disinherited,  and  the  inheritance 
of  any  son  or  sons  that  he  might  have  been 
divided  with  a  stranger. 

The  Roman  and  French  laws  are  wise  in 
this  respect:  they  do  not  permit  persons 
under  fifty  years  of  age  to  adopt.  (Hie- 
neccius,  L.  i,  tit.  ii,  sec.  177. — Code  Na- 
poleon, lib.  I,  tit.  8,  sec.  i.) 

To  get  over  the  improbability  of  so  young 
a  man  adopting  a  son,  we  are  told  a  story 
of  his  having  his  nativity  cast  by  a  Brahmin 
from  the  north,  who  assured  him  that  no 
male  child  of  his  would  live.  One  should 
have  expected  that  that  Brahmin  should 
have  been  produced  ^  ^  witness,  or  some 
reason  given  by  eviden9|  for  not  having  him 
before  the  Court.  Two  persons  have  been 
called  as  witnesses^  who  stated  that  they 
attended  Dhunjee  Sutputty  upon  this  oc- 
casion, when  he  went  to  this  Brahmin.  One 
of  them  knew  the  Brahmin's  name  and 
where  he  resided :  he  could  have  assisted  in 
enquiring  after  him,  and  bringing  him,  or 
accounting  for  his  absence.  He  lived  but 
four  days'  journey  from  Dhunjee  Sutputty. 
Those  witnesses  contradict  each  other.  Deby 
Bhady,  the  family  priest,  says  that  the  nati- 
,  vity  was  cast  about  the  seventh  or  eighth 
hour  of  the  day^  in  the  presence  of  Lukhun 
Bhady,  Subram  Sarbtroom,  Narain  Sidhant, 
and  himself.  Juggernath  Chiickerbutty  saith, 
that  the  calculation  was  made  about  three 
hours  after  sunrise,  in  the  presence  of  him- 
self and  Luckiputty.  They  differ  as  to  the 
time  of  casting  the  nativity,  and  as  to  every 
one  person  supposed  to  be  present  at  the 
time  it  was  done. 

The  passage  in  the  defendant's  answer, 
in  pagie  5,  is  not  explained  to  my  satisfaction. 
He  m,j%j  ''When  first  my  father  made  over 
bis  property  to  me."  He  would  not,  in  a 
pleading,  have  used  those  words  with  re- 
ference to  an  act  of  adoption.  Again,  ''  All 
".the  papers  relative  to  the  talooks  which 
"during  my  father's  life  were  in  the  hands 
"of  Luckjchnrn  Sutp0tty/'  Th^se  words 
cannot  mean  papers  relative  to  the  adoption, 
for  the  main  defect  of  his  case  is  that  there 
are  no  such  papitis* 


The  evidence  as  to  the  signing  of  the 
petition  of  the  respondent  is  contradidoqr. 
Two  witnesses  swear  that  she  did  not  sign 
it ;  three,  that  she  did :  but  it  does  ool 
appear  that  any  of  these  witnesses  saw  more 
of  her  than  her  hands.  But  consider  the 
improbability  of  her  voluntarily  signing  a 
petition  destructive  of  her  own  rights,  and 
will  not  the  balance  of  evidence  incboe 
against  the  genuineness  of  this  paper  ?  Oae 
of  the  learned  Counsel  admits  that,  if  ifait 
be  a  false  and  fabricated  instrument,  littk 
credit  can  be  given  to  any  part  of  the  ap- 
pellant's case.  I  think  that,  if  any  irapoit* 
ant  paper  produced  by  the  appellant  ts  i 
genuine  paper  be  shewn  to  be  false,  the  Comt 
cannot  have  any  safe  ground  for  deciding  ia 
favor  of  one  who  knowingly  has  produced 
such  a  fabricated  paper  as  a  genuine  instni- 
ment. 

Sutroogun  produced  to  the  Court  a  letter 
purporting  to  have  been  written  by  a  lemia- 
dar,  as  an  answer  to  an  invitation  sent  lo 
that  zemindar  to  attend  the  religious  cere« 
monies  thought  proper  to  be  observed  lot 
the  sanctioning  that  adoption,  and  wfaidi 
letter  appears  to  have  been  written  before 
these  supposed  ceremonies  were  performed,' 
although  he  had  himself  fabricated  that  letter, 
and  obtained  the  zemindar's  signature  10 
it  many  years  after  the  time  when  it  pnr- 
ports  to  have  been  written,  is  not  this 
forgery  equally  as  destructive  of  the  ap- 
pellant's case  as  that  of  the  respondent! 
petition  ? 

But  it  cannot  be  doubted  that  the  r^ 
spondent  was  kept  in  a  state  of  dureite  for 
the  purpose  of  preventing  her  from  asserting 
her  rights.  The  darogah's  answer  to  the 
Magistrate's  order  is  evasive.  He  wishes  to 
satisfy  the  Magistrate  that  he  had  not  beea 
confined.  He  first  reports  the  answer  giren 
to  him  by  Luckichurn,  which  answer  is  (o 
a  question,  "  How  can  peons  be  placed  oa 
''the  inside  of  the  house  by  the  women's 
''apartment?"  He  makes  Sabitra  say  she 
had  not  been  watched  by  peons;  but  she 
adds,  '*  The  day  after  my  brother  broaght  1 
"  man  from  the  Magistrate's,  there  were  t«o 
"peons  near  my  door."  The  appcllaBt 
therefore,  appears  to  me  to  have  attempted  10 
prevent  the  respondent  from  bringing  her 
case  before  the  Court  by  duresse^  and  to  tap- 
port  his  own  by  false  witnesses  and  fabri- 
cated instruments. 

I  will  not  fatigue  the  Court  by  calling 
their  attention  to  the  numerous  contradic- 
tions that  are  to  be  found  in  the  evideoot 
I  will  only  add  that,^altbous^  the  Hiadit 
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Law  does  not  require  that  adoptions  should 
be  acknowledged  in  writing,  it  is  usual, 
when  persons  in  the  situation  of  life  of 
Dhunjee  Sutputty  adopt  sons,  to  acknow- 
ledge such  adoptions  in  writing,  to  give 
notice  to  the  ruling  power,  and  to  invite  the 
neighbouring  zemindars  and  others  to  be 
present  at  such  adoptions.  It  is  admitted 
that  there  was  in  this  case  no  acknowledg- 
ment m  writing,  and  that  no  zemindars 
attended,  or  were  invited  to  attend,  the  cere- 
ni<»iy  of  adoption.  The  zemindars,  it  is 
sold,  were  asked  to  attend  the  performance 
of  the  religious  ceremonies;  but  the  lime 
when  it  is  most  important  for  the  prevention 
of  fraud  that  those  persons  should  attend 
is  that  of  the  adoption,  for  what  is  then  done 
cannot  be  undone  by  anything  done  or 
omitted  afterwards.  1  think  I  have  stated 
(but  I  am  much  obliged  to  one  of  the  learned 
Jtidges  for  the  suggestion  if  I  have  not) 
that  there  was  no  communication  of  the 
adoption  to  the  ruling  authorities,  which  is 
A  more  important  circumstance  than  the 
noticing  it  to  the  zemindars  or  any  other 
person. 

Their  Lordships  are  of  opinion  that  this 
appeal  should  be  dismissed  with  costs; 
and  I  hope  that,  if  religion  has  not  sufficient 
moral  influence  on  the  minds  of  Hindoos 
to  prevent  them  from  supporting  their 
claims  by  perjury  anS  forgery,  self-interest 
will;  and  when  they  learn  that  the  calling 
perjured  witnesses,  or  producing  forged 
instruments,  will  be  visited  with  costs,  I 
hope  we  shall  have  less  reason  to  complain 
of  parties  attempting  to  avail  themselves 
of  those  wicked  means  of  supporting  or 
defending  causes. 

Appeal  dismissed  with  costs. 


The  2ist  May  1835. 

Sale  (bona  fide,  thouj^h  not  strictly  of  a  complete 

and  final  character). 

On  Appeal  from  the  Sudder  Deivanny 
Adawlut  of  Bombay: 

Lalla  Chooneelal  Nagindas 

versus 

Sawaechund'  Named  as. 

A  deed  of  sale*  though  not  strictly  of  a  complete  and 
final  character,  yet  if  genuine  and  duly  attested,  may 
be  sufficient  to  bind  the  property  and  to  give  the  pur- 


chaser the  right  to  demand  a  specific  performance  of  the' 
contract  and  the  executioi|  of  ^uch  further  assurances 
as  might  be  deemed  necessary  to  invest  him  with  a 
complete  title  to  the  property.  Such  a  deed  would 
necessarily  prevail  over  any  mtermediate  attachment 
of  the  propeity  for  debts  due  from  the  original  proprietor. 

Vaughan,  y. — The  Lords  of  the  Council 
are  unanimously  of  opinion  in  this  case 
that  the  judgment  of  the  Sudder  Adawlut 
should  be  reversed,  and  the  judgment  of  the 
Zillah  Court  affirmed. 

It  appears  that  the  respondent,  being  a 
creditor  of  Selool  Moleswar  for  2,785  rupees, 
on  the  29th  March  1819  obtained  an  order 
from  the  Zillah  Court  of  Kaira,  in  the  nature 
of  an  attachment  upon  three  houses  situate 
in  Oomrut,  the  subject  of  the  present  appeal ; 
that,  on  the  4th  of  May  1820,  he  obtained 
a  further  order  from  the  same  Court,  author- 
izing the  sale  of  those  houses  for  the  pur- 
pose of  satisfying  that  debt.  The  usual 
notice  was  given,  requiring  all  persons  who 
had  any  claims  upon  this  property  to  ap- 
pear and  establish  them.  More  than  a  year 
elapsed  after  the  order  for  the  attachment 
issued,  before  any  step  was  taken  or  claim 
made  by  the  appell^t,  who,  on  the  1 7th  of 
May  1820,  presented  a  petition  to  the  Zillah 
Court,  praying  that  the  sale  of  the  houses 
might  be  stayed,  and  thereupon  filed  his 
plaint  in  the  same  Court,  insisting  upoil 
hts  claim  to  the  property  in  question,  as 
having  been  the  hoM-fidt  purchaser  of 
it  from  Selool  Moleswar,  under  a  deed  of 
sale  executed  by  him  to  the  appellant, 
on  the  31st  March  181 9  ;  that  the  con- 
sideration for  the  purchase  was  a  debt  of 
5,801  rupees  due  from  Selool  Moleswar 
to  the  appellant  and  200  rupees  paid  in  cash, 
making  together  the  amount  of  6,001  rupees, 
the  then  fairly  estimated  value  of  the  three 
houses;  that,  being  a  travelling  Maharajah, and 
not  an  inhabitant  of  Oomrut,  he  was  ignorant 
of  the  respondent's  proceedings  until  long 
after  the  attachment  had  issued.  Upon  his 
plaint  being  instituted  in  the  Zillah  Court, 
the  respondent  denied  the  validity  of  this 
deed  of  sale,  insisting  that  it  was  not  a 
genuine  but  a  false  and  fabricated  document, 
and  that  no  witnesses  attested  the  execution 
of  it.  The  case  appears  to  have  undergone 
a  very  full  and  careful  investigation  in  the 
Zillah  Court,  where  four  witnesses  were  exa- 
mined upon  oath,  who,  in  the  judgment  of 
that  Court,  satisfactorily  established  the  due 
execution  of  the  deed. 

From  this  decree  of  the  Zilfah  Court  the 
respondent  appealed,  and  on  the  6th  January 
1823  the  appeal  was  heard  b^efore  the  Third 
Judge   of  the    Sudder   Adawlut,    when   no 
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further  evidence  was  adduced ;  but  that 
Judge,  not  being  satisfied,  upon  the  inspection 
of  the  instrument,  that  it  was  written  at  the 
time  therein  set  forth,  and  because  the 
appellant  claimed  under  a  deed,  whereas 
he  produced  only  an  agreement,  thought 
there  was  sufl&cient  reason  for  submitting  the 
appeal  to  the  Full  Court.  The  case  was  ac- 
cordingly submitted  to  a  Full  Court  on  the 
30th  January  1823,  when,  without  examin- 
ing any  witnesses,  the  Sudder  Adawlut  revers- 
ed the  decree  of  the  Zillah  Court  with  costs, 
being  of  opinion  that  the  deed  in  question 
was  not  so  complete  a  document  as  to  war- 
rant their  interference  with  the  attachment, 
not  having  all  the  requisites  of  a  sale. 

Upon  a  review  of  all  the  proceedings  and 
of  the  evidence  adduced  in  the  different 
stages  of  the  suit,  from  its  commencement 
in  the  Zillah  Court  until  the  hearing  of  the 
present  appeal,  it  appears  that  the  respond- 
»  ent  relied  upon  the  invalidity  of  the  instru- 
ment of  sale,  contending  that  it  was  not  a 
genuine  but  a  fabricated  document;  that  it 
was  not  .executed  wheik  it^purported  to  bear 
date,  and  that  it  had  m  attesting  witnesses 
at  the  time  of  its  execution ;  that  it  was  not 
an  absolute  and  final  deed  of  sale,  being 
only  a  saiakui  or  preparatory  instrument  in 
the  nature  of  articles  of  agreement,  intended 
to  be  followed  by  the  execution  of  a  more 
formal  conyeyance,  and,  therefore,  was  in 
itself  of  no  validity  to  pass  any  interest  in 
the  property  which  was  the  subject-matter 
of  the  appeal. 

The  Lords  of  the  Council  are  unanimous- 
ly of  opinion  that  there  is  no  solid  founda- 
tion for  any  of  these  objections.  And 
first,  with  regard  to  the  objection,  that  it 
was  not  a  genuine  instrument.  In  the 
Zillah  Court  four  several  witnesses  were 
examined,  all  concurring  in  their  attestation 
of  the  fact,  that  the  instrument  was 
executed  by  Selool  Moleswar  ai  Baroda 
at  the  time  when  it  purports  to  bear  date, 
and  under  the  circumstances  stated  in  their 
respective  depositions;  and  when  the  re- 
spondent was  invited  and  challenged  to 
contradict  or  impeach  their  testimony,  and 
indulged  with  lime  abundantly  sufficient  lor 
the  purpose,  he  never  produced  even  a 
single  witness  of  any  description  in  the  Ziliah 
Court  to  repel  the  appellant's  claim. 
The  opportunity  of  doing  so  was  a  second 
time  offered  to  him  when  the  appeal  was 
heard  by  thff  Third  Judge  of  the  Sudder 
Adawlut,  and  again  wnen  the  decree  of  the 
Zillah  Court  was  reversed  by  the  Sudder 
Adawlut  after  a  hearing  before  the  Full  Court. 


The  Lords  of  the  Coimcil  are  therefore 
of  opinion  that  the  facts  and  circamstanceSi 
as  they  regard  the  due  execution  of  the  deed, 
are  conclusive  in  favor  of  the  appellanL 

As  to  the  objection  to  the  validity  of  the 
deed  (assuming  it  to  be  genuine,  and  attested 
in  the  manner  deposed  to  by  the  four  several 
witnesses  in  the  Zillah  Court)  founded  apoa 
the  fact  of  its  not  being  a  complete  and  final 
deed  of  sale,  inasmuch  as  the  parties  con- 
templated the  execution  of  a  more  fomil 
conveyance,  the  Lords  of  the  Coancil  are 
unanimously  of  opinion  that  it  was  sufficient 
to  bind  the  property,  and  to  give  to  the 
appellant  the  right  to  demand  a  specific  per- 
formance of  the  contract,  and  the  execution 
of  such  further  assurances  as  might  be  deemed 
necessary  to  invest  him  with  a  complete 
legal  title  to  the  houses  which  were  the 
subject-matter  of  this  appeal. 

Under  these  circumstances,  the  Lords  of 
the  Council  are  of  opinion  that  the  sentence 
of  the  Sudder  Adawlut  ought  to  be  reversed, 
and  the  original  sentence  of  the  Zillaib 
Court  affirmed  without  costs. 

The  judgment  of  the  Sudder  Adawlut 
reversed  without  costs. 


The  22nd  May  1835, 

General  Release. 

On  Appeal  from  the  Sudder  Dewamgr 
Adawlut  of  Bombay, 

Malick  Bapoo  Meyan 
versus 

Hari-Walub  Nagurdas. 

Case  dismissed,  because  the  Privy  Couacil  npoB  tke 
evidence  considered  that  the  general  release  set  up  bjr 
the  defendants  could  never  have  been  contemplated  qr 
the  parties  to  operate  as  a  release  of  all  denoafids. 

Ihe  Vice- Chancellor, — Theik  Lordshi|if 
in  this  case  have  the  concurrent  judgmeati 
of  two  Courts  below,  who  were  much  better 
able  to  appreciate  the  testimony  of  the 
witnesses  than  we  are.  The  evidence  of 
Mooieebhaee,  certainly,  in  the  clearest  maa- 
ner  shews  an  account  to  have  been  settled 
in  the  Sumvit  year  1866.  He  had  aa  ia- 
terest  in  the  result  of  the  suit,  and  he  tato 
upon  himself  to  say  that  the  transactioi 
in  regaid  to  the  jewels  took  place  iD*i^ 
spect  of  the  seulement  of  this  very  accoai»  1 
and  that  they  were  g|ven   ia  part  pajvcH   J 
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of  the  balance ;  but  these  jewels  are  men- 
tioned in  the  bond,  and  the  bond  was  passed 
in  1863,  and  according  to  his  statement 
the  ornaments  were  given  two  years  after- 
wards. The  balance  itself  was  not,  however, 
settled  till  1866,  and  so  far  from  it  being 
true  that  the  ornaments  were  given  two 
years  after  the  bond,  that  it  appears,  upon 
looking  at  that  document,  which  is  dated 
1863,  that  it  stales  the  fact  that,  **  as  se- 
curity the  following  gold  ornaments  are 
lodged  with  you ; "  after  which  follows  a 
special  description  of  them ;  so  that  the 
documentary  evidence,  which  cannot  be  fal- 
sified, is  quire  at  variance  wiih  that  portion 
of  Mooieebhaee's  evidence.  It  is  evident, 
according  to  the  way  in  which  he  represents 
the  case,  that,  even  were  it  true  that  no 
direct  authority  was  given  to  him  in  the  first 
instance  by  Futteh  Mahomed  to  settle  the 
balance,  yet  that  the  balance,  when  settled, 
was  recognized  by  him. 

The  defendants  below  in  the  original  ac- 
tion wished  to  have  it  represented  that  there 
was  a  general  release,  and  a  document  is 
produced  which  was  executed  in  the  Sumvit 
year  1874.  Now,  it  is  remarkable  that  they 
themselves,  speaking  of  what  appears  upon 
the  face  of  the  bond  as  it  is  called  in  their 
answer  to  the  original  plaint,  say  :  **  The  Ru- 
pees 50,  entered  as  having  been  paid,  may 
have  been  due  to  him  and  paid  :  we  owe 
him  nothing  more.  In  proof  of  this,  we 
''  bad  a  claim  on  Goverdhun  Asharam,  in 
part  of  which  he  deducted  Rupees  50,  and 
'  for  the  remainder  he  passed  a  bond  ;  and 
if  Goverdhun's  claim  was  on  us,  why  did 
"  he  pass  the  bond  ?"  Now,  that  can  refer 
only  to  this  instrument  of  1874,  which  is  set 
out  in  page  21  of  the  Appendix,  and  which 
appears  to  be  anjrthing  but  what  is  repre- 
sented by  the  defendants  in  their  own 
answer.  With  respect  to  the  fifty  rupees,  it 
says,  "  fifty  rupees  for  the  Fusal  of  Sumvit 
**  1874  are  credited  in  part  of  my  demand." 
The  representation  is,  we  had  a  claim  upon 
faim  in  payment  of  which  he  deducted  50 
rupees,  whereas,  in  the  instrument,  it  ap- 
pears that  he  had  a  large  demand,  in  part- 
rayment  of  which  he  had  credited  50  rupees, 
make  that  observation  to  shew  that  the 
defence  must  not  only  be  false  to  a  great 
extent,  but  false  to  the  defendant's  own 
knowledge. 

This  instrument,  upon  the  face  of  it,  ap- 
pears to  relate  to  some  transactions  as  to  the 
yil^alges,  and  to  represent  the  mode  in  which 
the  rent  should  be  paid.  Then  there  being 
the6e  $0  rape^  "credited  in  part  of  my 
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demand,"  it  is  said  that  the  words,  "besides 
this  there  is  nothing  %lse,"  which  are  written 
below  the  end  of  ihe  instrument  and  not  in 
any  part  of  the  body  of  the  instrument  where 
the  transaction  between  the  parties  is  con- 
tained, clearly  shew  a  final  settlement.     It 
would  appear  most  extraordinary  that,  where 
there  was  a  foundation,  at  least,  for  a  claim 
of  nearly  4,0  o  rupees,  in  part  payment  of 
which  50  rupees  had  been  given,  the  creditor 
should,  without  anything  like  a  consideration 
or  any  equivalent,  voluntarily  execute  a  release 
of  the  w*l)ole.     If  it  was  a  release,  as  they  con- 
tend, it  must  discharge,  not  only  the  balance, 
but  the  sum  due  in  respect  of  the  transaction 
upon  which  the  jewels  were  pledged  ;  and,  if 
so,  how  did  it  happen  that  the  jewels  were 
not  in  the  possession  of  the  defendants,  but 
in  the  possession  of  Goverdhun  Asharam? 
It  appears  to  us  that  all  these  circumstances 
shew  that  that  instrument  never  could  have 
been  taken   as   a  release  generally  of    all 
demands ;    and  what  one  of  the  witnesses 
says  is  scarcely  credible.     Umrut  Lai  Kandas 
says :  "  In  the  mont^  of  Sravana  (October) 
"of    the    year    i8f4    I    went    to    Dholka, 
"to  Shree  Putraee,  and   Goverdhun  Asha- 
"  ram     had    taken    the    village    Ranaysin 
"on  lease,  and  Bapoo  Meyan  has  an  here- 
"ditary  claim  of  custom   (gras)  upon  the 
"  village  of  Ranaysin.     Goverdhun  said  :  '  I 
"  *  demand   8,000   rupees  ;   instead  of  that 
"  *  money  shall  I  collect  the  Ranaysin  (duty) 
"  *  custom.'    Shree  Putraee  replied :     '  The 
"  *  custom  shall  not  be  received  by  you  in 
"  '  lieu  of  that  demand.'     Then  Shree  Putraee 
"  settled  that,  on   that   demand,  instead  of 
"50  rupees,  he  should  receive  118  maunds 
"  of  grain  annually."     Now,  this  statement 
may  be  true,  so  far  as  it  goes  to  represent 
some  conversation,  in  which  there  may  have 
been  a  representation  that  8,000  rupees  were 
due  ;  but  it  is  utterly  absurd  upon  the  face 
of  it,  as  representing  the  real  state  of  the 
transaction,  because,  if  there  was  a  demand 
of  8,000  rupees,  it  is  not  in  the  least  pro- 
bable the  parties  should  agree  that,  instead 
of  there  being  50  rupees  paid,  he  should  re^ 
ceive  180  maunds  of  grain.     Other  witnesses 
have  also  been  examined,  whose  evidence 
goes  to  shew  that  the  origin  of  this  instru- 
ment of  1874  was  in  respect  to  the  village 
of  Ranaysin ;  but  there  is  nothing  to  satisfy 
those  who  rear!  the  evidence  that  it  could* 
have  been  in  the  contemplation. of  the  parties 
that  it  should  operate  as  a  release  of  all  de- 
mands.    It  seems  a  very  unfair  defence  to 
be  set  up  by  the  parties,  and,  therefore,  the 
appeal  must  be  dismissed  with  costs. 
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The  4th  December  1835. 

Hindoo  Law  of  Succession — ^Adopted  son  of 
daus:hter  having  brothers  alive — Appointed 
daus:hter — Boug^ht  son. 

On  Appeal  from  the  Sudder  Dewanny 
Adawlut  of  Madras, 

Yachereddy  Chinna  Bassavapa  and  others 

versus 

Yachereddy  Growdapa. 

According  to  Hindoo  Law,  a  person  cannot  succeed 
as  the  adopted  son  of  a  daughter  who  has  brothers 
alive,  and  who  cannot  be  an  appointed  daughter  if  she 
had  brothers  when  she  married.  Nor  can  he  succeed 
as  claiming  under  a  bought  son. 

Mr,  Baron  Parke, — ^This  case,  which  was 
argued 'before  us  on  Friday  and  Saturday  last 
with  much  care  and  ^bTlity,  is  involved  in 
more  than  an  ordinary  degree  of  perplexity, 
from  the  want  of  clearness  and  precision  in 
the  pleadings,  and  distinctness  in  the  evi- 
dence adduced  by  the  parties.  We  have 
given  the  case  all  the  consideration  in  our 
power,  and  upon  the  whole  we  do  not  see 
sufficient  reason  to  reverse  the  decision  of 
the  Sudder  Dewanny  Adawlut,  by  which 
the  decree  of  the  Provincial  Court  was 
reversed. 

The  suit  was  instituted  in  the  Provincial 
Court  for  the  Centre  Division  on  the  i8ih 
of  August  1817  by  Bassavalingapa,  to  reco- 
ver one-third  share  in  certain  shops  at 
Wallajapetty,  alleged  to  have  been  formerly 
the  property  of  Gowdapa,  of  which  shops 
the  defendant,  Chinnapa  Gowdapa,  and 
Roodrapa,  had  possessed  themselves,  and 
the  plaintiff  rested  his  claim  on  the.  ground 
that  Moodapa,  the  adopted  son  of  the  com- 
mon ancestor,  Bassavalingapa,  his  natural 
son,  and  Tircapa,  his  bought  son,  who  mar- 
ried his  two  daughters  in  succession,  and 
was  made  joint  heir  to  the  estate,  were  on 
his  death  entitled  to  all  the  property  of  the 
'  deceased  in  three  equal  shares ;  Chinnapa, 
the  first  defendant,  having  a  right  to  one-third 
as  representative  of  Moodapa ;  Gowdapa,  the 
*  second  defendant,  to  another,  as  adopted 
son  of  Solavapa,  the  adopted  son  of  Bassa- 
valingapa; and  the  third  belonging  to  the 
plainiif!  himself,  as  the  adopted  son  ot  Tircapa. 
The  other  defendant,  Roodrapa,  was  included, 


not  as  a  party  interested,  bat  simply  as  \m% 
in  possession  of  the  subject-matter  of  the 
suit. 

The  plaint  states  that  all  the  rest  of  die 
property  had,  some  years  after  the  deaih  ^ 
of  the  ancestor  and  about  the  year  1 801-3, 
been  actually  divided,  and  one  share  given 
to  the  plaintiff's  mother,  Chinnamal,  and 
that  the  property  in  dispute  was  agreed 
between  her  and  Chinnapa  and  others  to  be 
divided,  by  an  instrument  of  agreement  (or 
farigh'kutti)  of  the  nth  February  1805  ;tbat 
the  mother  preferred  a  complaint  to  Mr.  Bmce. 
the  Collector  of  Bellary,  in  1806,  and  that  in 
consequence  of  his  interference,  Chinnapa, 
the  first  defendant,  wrote  a  letter  of  the  date 
of  the  9th  of  August  1806,  to  the  agent  in 
possession  of  the  shop  in  question,  desifing 
him  to  divide  the  property  in  it.  To  this 
plaint  Chinnapa,  the  first  defendant,  pat 
in  no  answer.  Gowdapa,  the  second  defend- 
ant, claimed  the  whole  property  as  the  sole 
representative  of  the  deceased  Gowdap^ 
and  denied  the  title  of  Chinnapa  and  also 
of  Tircapa,  under  whom  the  plaintiff  claim- 
ed. He  also  denied  that  he  ever  divided 
any  part  of  the  patrimonial  estate,  or  agreed 
to  divide  that  in  dispute,  and  accounted 
for  the  interference  of  Chinnamal  and  Chin- 
napa with  the  properly,  by  imputing  to 
them  a  conspiracy  to  defraud  him  and  the 
widow,  Bassavalingamal,  who  adopted  hina. 

Other  subsequent  pleadings  took  place, 
but  in  none  is  the  lapse  of  time  since  die 
supposed  cause  of  action  accrued  insisted 
upon  as  a  bar.  The  plaintiff  died  a  few  dijs 
after  the  institution  of  the  suit,  and  his  right 
devolved  on  the  present  ap[>eliant,  who 
continued  the  proceedings  until  their  ter- 
mination. After  much  evidence  had  been 
given  on  both  sides,  the  Provincial  Coot 
pronounced  its  decree  in  favor  of  the  plaint- 
iff, whose  title  to  one-third  they  state  to 
be  derived  from  Chinnamal,  the  second  wife 
of  Tircapa,  *'  to  whom  the  original  proprietor 
gave  that  third  ;"  and  they  add  that  the 
undivided  property  in  all  the  estate  was 
afterwards  divided,  except  in  the  shqi  ta 
question,  in  which  the  property  was  stii] 
united,  and  they  decided  that  the  pbiotif 
was  entitled  to  one-third  of  it.  From  thb 
decree  there  was  an  appeal  to  the  Sadder 
Dewanny  Adawlut,  which  reversed  it,  CD 
the  ground  that  the  cause  of  action  fatd 
arisen  more  than  twelve  years  before,  the 
suit  commenced,  which'  was  therefore  barxed 
by  the  Madras  Regulation  II.,  1803.  0»sm 
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4 ;  and  the  Court  intimates  that,  if  this 
^ere  not  so,  the  plaintiff  had  no  title,  be- 
cause Chinnamal,  under  whom  he  claimed, 
could  have  no  share  of  the  inheritance,  as, 
at  the  time  of  the  common  ancestor's 
decease,  there  was  an  adopted  son  and  son 
of  the  body  living.  This  appeal  corner 
before  His  Majesty  in  Council  from  the  de- 
cree of  the  latter  Court,  and  the  question  to 
be  now  decided  is,  whether  that  decree  was 
wrong. 

It  is  contended,  on  the  part  of  the  appel- 
lant, that  it  was  so ;  because,  first,  the  objec- 
tion as  to  the  lapse  of  time  was  not  taken 
on  the  pleadings,  and  was  not  available  to 
the  defendant  below,  unless  so  taken ;  and, 
secondly,  because  the  action  was  really 
brought  in  time,  and  the  right  of  the  appel- 
lant was  established  by  evidence. 

An  endeavour  was  made  to  support  the 
first  objection  by  analogy  to  the  Statute  of 
Limitations,  which,  it  is  now  fully  settled, 
must  be  pleaded  by  a  defendant  in  our 
Courts,  if  he  means  to  take  advantage  of  it. 
But  the  language  of  this  Regulation  is  much 
stronger   than  that  of  the   Statute   of   21st 

♦  James  I.,  and  it  prohibits  the  Courts  of 
Adawlut  from  trying  the  merits  of  any  suit, 
if  the  cause  of  action  shall  have  arisen  twelve 
years  before,  unless  the  complainant  can  shew, 
by  clear  and  positive  proof,  that  there 
l^d  been  an  admission  of  the  truth  of  the 
demand,  or  an  application  to  a  competent 
authority,  within  that  period,  and  shall  as- 
sign satisfactory  reasons  to  the  Court  for  not 
having  sooner  proceeded.  And,  adverting  to 
tbis  positive  language  affecting  the  juris- 
diction itself,  we  think  it  would  be  incum- 
bent on  a  plaintiff,  in  pleadings  conducted 
with  any  degree  of  regularity,  to  shew,  by 
proper  allegations  in  his  plaint,  either  that 
tbe  cause  of  action  did  accrue  within  twelve 
years,  or  to  bring  himself  within  the  other 
alternative  stated  In  the  Regulation;  and  it 
seems  to  us  that  it  would  be  the  duty  of 
the  Court  to  give  judgment  against  him, 
when  the  cause  came  to  a  hearing,  for  defect 
of  such  allegations,  unless  that  defect  were 
supplied  by  the  allegations  in  the  pleadings 
of  the  opposite  party. 

Bat  if  the  appellant  had  really  established 
his  claim  in  the  manner  contended  for 
on  the  argument  (that  is,  if  he  had  shewn 
that  there  was  an  agreement  made  be- 
tvireen  competent  parties,  either  in  the  life- 

.  tixQe  of  the  common  ancestor,  or  after  his 
death,  by  which  he  obtained  a  right  to  a 
third  of  all  the  property  belonging  to  that 
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ancestor,  both  that  which  was  actually  di- 
vided, and  that  which  was  the  subject  of  the 
suit,  and  which  was  to  be  actually  divided 
when  the  complainant  required  it),  it  is  by 
no  means  clear  that  this  claim  would  have 
been  barred  by  lapse  of  time ;  for  the  cause 
of  action  may  not  be  considered  as  having 
accrued  until  it  was  clear  that  a  refusal 
had  taken  place  on  the  part  of  the  person 
entitled,  or  of  the  person  in  actual  posses- 
sion, to  deliver  up  that  third  share;  and 
there  seems  to  be  little  doubt  that  such  refusal 
did  not  occur  until  after  the  13th  of  Sep- 
tember 1805,  when  Chinnapa  wrote  the 
letter  to  Chinnamal  of  that  date,  acqui* 
escing  in  her  right  to  the  third  part  in  ques* 
tion. 

It  is,  however,  unnecessary  tp  decide  this 
point,  because  we  are  of  opinion,  on  an  at- 
tentive consideration  of  the  material  allega- 
tions and  evidence,  that  the  appellant  has 
not  made  out  such  a  case  of  title. 

It  is  very  clear  that  the  plaintiff  below 
could  not  recoves  against  the  defendants^ 
whom  he  admits  ta^e  in  possession  of  the 
subject-matter  of  the  suit,  without  proving 
his  own  title,  however  defective  that  of  the 
defendants  or  some  of  them  might  be.  It 
is  equally  clear  that,  by  the  Hindoo  Law 
regulating  the  right  of  succession  to  the 
property  of  a  deceased  ancestor,  the  appel- 
lant, even  supposing  his  father's  adoption  by 
Chinnamal  to  have  been  valid,  had  no  right 
whatever  to  succeed  to  any  part  of  the 
estate.  He  had  not  as  claiming  from  Chin- 
namal, because  Chinnamal  being  a  daughter 
could  have  no  share,  as  there  were  brothers 
living,  one  adopted  and  one  born  at  tbe  time 
of  her  father's  death.  She  could  not  be  an 
appointed  daughter,  for  she  had  brothers 
when  she  was  married  (A).  Again,  the 
plaintiff  could  have  no  right  as  chiiming 
from  Tlrcapa,  for  Tircapa  was  a  bought,  not 
an  adopted,  son,  and  as  a  bought  son  (B)  he 
could  not  succeed;  and  adopted  he  could 
not  be  (a),  because  Gowdapa  had  already 
another  adopted  son  as  well  as  a  son  bom, 
and  the  fact  of  Tircapa's  marrying  a  daugh- 
ter excludes  the  possibility  of  his  being  a 
son,Jor  such  marriage  would  have  been  in- 
cestuous. 


vA)  Menu,  cap.  xx.,  v.  127;  Days  Bhaga,  cap.  «., 
ss.  2  and  4.  >       ,         . 

(B)  See  the  arguments  and  opinions  on  this  tub}«ct»  a 
Stranee's  Hindoo  Law,  pp.  132  to  193. 

{a)  See  the  oilman  nf  Mr.  Sutherland,  a  Straage's 
Hinaoo  Law,  p.  56,  and  Strangers  'Hindoo  Law,  p.  78* 
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'  In  no  way,  therefore,  was  it  possible  that 
the  plaintiff  could  have  ixij  title  by  succes- 
non  by  the  general  Hindoo  Law ;  and  it 
does  not  appear  by  any  averment  in  the 
pleadings,  or  any  reference  to  Pundits,  that  I 
there  is  any  modification  of  the  general  law 
in  this  particular  district.      Accordingly,  the 
plaintiflTs  right  was  put  in  the  argument  on 
die  ground   of  some   family  arrangement, 
some  contract  between  its  members,  either 
in  the  life  or  after  the  death  of  the  ancestor, 
by  which  one  or  more  of  the  other  members 
of  the  family  having  the  right  to  the  pro> 
^rty  communicated  to  Tircapa,  or  some  one 
under  whom  the  plaintifF  claims,  a  title  which 
he  did  not  before  possess.     Such  an  arrange- 
ment may  have  been  made,  and,  if  proved, 
would  have  been  supported ;  and  a  case  from 
India  (3),  in  which  a  compromise  was  made 
by  a  deed,  and  an  estate  divided  between 
persons    having    right   and    others    having 
colour  of  right,  has  already  been  before  their 
Lordships,  in  which  the  decree  of  the  Court 
below  was  in  favor  of  the  deed,  though  it 
appeared  probable  th|(  the  party  taking  a 
benefit  really  had  no  title.    But  in  the  pre- 
sent case  there  is  no  sufficient  proof  of  any 
such  agreement. 

.  In  the  plaint  the  foundation  of  the  plaint- 
iff's title  is  stated  to  be  that  Tircapa  was 
made  joint-heir  when  he  was  bought  and 
jg^iven  in  marriage  (Appendix,  p.  4  and  14). 
But,  assuming  that  it  was  competent  for  the 
ancestor  to  have  so  dealt  with  the  property 
and  given  a  share  to  the  husband  of  his 
daughter,  with  or  without  the  consent  of 
the  co-heirs,  let  us  see  on  what  the  proof 
of  such  disposition  rests.  That  Tircapa  was 
treated  as  one  of  the  family  by  strangers,  ap- 
pears from  two  letters  addressed  to  him  by 


Gowdapa's  adopted  son,  but  thai  the  witness 
was  not  present.     The  evidence  of  anotfaer 
Nagapa  is  hearsay  only.     The  fact,  that' 
fore,  of  a  gift  by  the  common  ancestor  to 
Tircapa  is  not  proved  by  satisfacttKy  evi- 
dence, even  if  such  evidence  be  legally  ad- 
missible in  the  Native  Courts.     There  is  no 
doubt,  indeed,  that,  after  the  death  of  the  an- 
cestor (it  would  seem  many  years  afterwarda). 
a  division  of  some  part  of  the  estate  in  the 
Nizam's   country  did   take  place    between 
Chinnapa  and  Chinnamal,  and  by  the  account 
of  one   witness  only,  Bassavalingamal,  the 
defendant  Gowdapa's  mother,  had  one  share. 
This  may  have  been  because  Chinnamal  vis 
entitled  by  a  disposition  made  by  Gowdapos 
and  would  be  strong  confirmation  of  that  fact 
if  it  had  been  proved  aliunde  by  some  legal 
evidence,  yet  the  only  legitimate  inference 
to  be  derived  from  that  decision  alone  is  that 
the  parties  who  took  shares  were  endded  in 
some  way  to  those  shares  in  those  q)edfic 
effects,  but  no  more ;  and  the  documents,  as 
far  as  they  relate  to  the  proof  of  title,  are  no* 
evidence,  except  against  Chinnapa  himseli 
As  admissions,  they  do  not  bind  or  affect  die 
interests   of    the    defendant  Gowdapa,  for^ 
whom  he  is  not  shewn  to  be  agent ;  and  Qun- 
napa  himself  could  give  no  title,  for,  ha^n; 
been  adopted  when  married,   his   adoptioa 
was  void,  therefore  he  had  no  title  by  sncces* 
sion,«and  there  was  no  proof  of  any  other. 

The  probability  is  that  these  acts  were  an 
encroachment  on  the  rights  of  Bassavalinga- 
mal and  the  defendant,  she  being  a  widov 
and  he  an  infant,  whether  adopted  or  not  at 
the  time. 

Upon  the  whole,  therefore,  as  the  plaintii 
was  certainly  not  entitled  to  a  share  by  the 


brought  to  prove  that  fact,  and  who  says 
that  Tircapa  was  twice  made  heir  to  Gow- 
dapa  (p.  31),  admits,  on  cross-examination, 
that  he  derived  his  information  from  Mooda- 

'j>a  and  others  (under  none  of  whom  does  the 
defendant  claim,  and  therefore  their  state- 
ments are  not  evidence),  that  fifty  years  ago 
Gowdapa  promised  Tircapa  to  give  him  his 

^daughter  in  marriage,  and  to  consider  him  as 
a  son,  and  to  make  him  heir,  and  that  he  was 
brought  to  the  house  with  the  consent  of 


pears  irom  iwo  leiiers  aaaresseo  to  mm  by     ^^^^al  Hindoo  Law  as  of  common  right,  and 
the  family  name;  but  that  he  was  made  a  co-   l^  ^o  modificatibn  of  that  law  in  that  parti- 
neir,  ana  bad  a  share  given  to  him,  rests 
upon  mere  hearsay.    Moodapa  (p.  28)  says 
that  he  understood   so,  but  he  never  saw 
Tircapa;    and    Nagapa,    another    witness, 


{h)  lUjttiKUrain  Rai  v.  Govind  Sioff  Benff. 


cular  district  has  been  shewn  to  as  m 
case,  he  cannot  recover  the  share  in  qoestiaii, 
unless  he  can  clearly  prove  that  he  had  t 
title  by  gift  or  conveyance  ;  and  the  evidesoe 
is  too  loose  and  unsatisfactory  to  conviaoe 
any  one  that  such  a  gift  or  conveyance  wh 
made.  We  therefore  think  that  the  judg- 
ment of  the  Sudder  Dewanny  Adawiot  mast 
be  affirmed ;  except  so  far  as  it  gives  to  ibe 
appellant  below  (the  now  respcHident)  die 
costs  in  both  Courts.  We  think  that,  under 
the  special  circumstances  of  this  case,  siidi 
costs  ought  not  to  have  been  given,  andeid 
party  ought  to  pay  his  own  costs,  boik  d 
the  suit  in  the  Cotirt  below  and  in  the  Sad- 
der Adawlut,  and  we  affirm  the  decree,  so 
far  as  it  is  affirmed,  wjtboot  costs. 
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The  9th  December  1837. 

Present: 

Lord  Brougham,  Mr.  Baron  Parke,  Mr.  Jus- 
tice Bosanquet,  Mr.  Justice  Erskine,  and 
Sir  E.  Hyde  East. 

Agreement  (kararnamah) — Payment  of  Govern- 
ment Revenue — Conditional  sale — Mortg^age, 

On  Appeal  from  the  Sudder  Dewanny  Adaw- 

lut  of  Madras, 

Sri    Rajah  Kakerlapoody    Jagganadha   Raz 

Bahadoor 

verstts 

Sir  Rajah  Vutsavoy  Jagganadha  Jaggaputty 

Raz  Bahadoor. 

The  appellant  became  security  fur  the  payment  by 
the  respondent  of  the  Government  dues  in  respect  of  a 
mootah  then  about  to  be  sold  for  those  dues ;  and  by 
the  first  kararnamah  entered  into  by  the  parties  it  was 
stipulated  that,  on  default  of  the  respondent  to  pay  any 
part  of  the  instalments,  the  appellant  was  to  obtain  a 
transfer  of  the  property  and  to  retain  it  after  returning 
to  the  respondent  the  money  which  may  have  been  paid 
by  hira.  By  a  second  kararnamah  entered  into  on  the 
same  day,  the  plan  of  a  conditional  sale  provided  by 
the  first  kararnamah  was  reduced  to  a  mortgage  with 
a  covenant  between  the  parties  that,  whenever  the  ap- 
pellant should  take  possession  of  the  mootah  for  the 
purpose  of  enabling  him  to  discharge  the  amount  for 
inrhich  he  became  security,  he  should  restore  the  mootah 
to  the  re<(pondent  as  soon  as  he  was  re-imbursed  all 
that  he  had  advanced,  out  of  the  rents  and  profits  of  the 
mootah.  Held  that  there  was  no  such  inconsistency 
between  the  two  instruments  as  to  make  the  second 
an  invalid  instrument. 

Bosanquet^  J. — Their  Lordships  are  of 
opinion  in  this  case  that  the  decree  of 
the  Court  of  Sudder  Dewanny  Adawlut 
ought  to  be  affirmed.  The  facts  of  the 
case  are  very  few.  It  appears  that,  the 
respondent  being  in  possession  of  a  mootah 
upon  which  certain  dues  were  owing  to  the 
Government,  the  land  was  advertised  for 
sale  by  the  authority  of  the  Collector.  The 
appellant,  either  for  the  purpose  of  purchas- 
ing, as  it  is  suggested,  or  for  some  other 
reason,  was  present,  together  with  the  re- 
spondent, at  the  time  when  this  property  was 
about  to  be  sold,  and,  on  the  application  of 
the  respondent,  he  was,  induced  to  give  a 
security  for  the  payment  of  the  duties  due 
to  the  Government,  amounting  to  about 
29,000  rupees,  and  to  take  a  security  for 
the  repayment  of  that  as  well  as  the  re- 
pafment  of  the  sum  of  2,000  rupees,  which 
the  respondent  owed  to  another  person, 
and  which  he  agree<j^  to  advance,  and  that 


he  advanced  1,000,  and  I  think  the  other 
1,000  of  that  was  Aot  advanced;  but  that 
is  completely  immaterial  in  the  present 
case.  On  this  communication  there  were 
certain  instruments  executed,  of  which 
there  is  no  doubt  there  was  a  pottah  executed, 
and  an  arzee,  which  were  necessary  for  the 
purpose  of  authorizing  the  Collector  to  make 
a  transfer  of  this  property  to  the  appellant, 
who  had  entered  into  this  security.  These 
instruments  are,  upon  the  face  of  them,  such 
as  to  authorize  the  Collecter  at  once  to  make 
a  transfer  of  the  property;  but,  as  it  was 
meant  as  a  security  to  a  certain  extent,  and 
no  further,  he  entered  into  the  first  karar- 
namah, by  which  it  is  stipulated  '*that, 
"if  the  respondent  should  not  pay  the 
"  instalments  fully,  and  any  part  of  them 
"  should  be  in  arrear,  the  zemindary  is  to  be 
''  continued  under  the  appellant  consistently 
'*with  the  writing  aforesaid,  and  that  he 
"  is  only  to  return  to  the  respondent  the 
*'  rupees  which  may  have  been  paid  by 
"  him.''  This  is  very  positive,  undoubted- 
ly. The  pottah  and^  arzee  were  deposited 
with  a  third  persqp,  who  was  not  to  giv^ 
them  up  to  the  appellant  for  the  purpose 
of  enabling  him  to  obtain  the  transfer 
of  the  property  until  there  should  be  a  de- 
fault made  according  to  this  agreement. 
A  default  was  undoubtedly  made,  the  re- 
spondent did  not  pay  the  whole  he  had  en- 
gaged to  pay,  and  a  default  having  beeb 
made,  and  the  appellant  having  been  called 
upon  to  pay  the  money,  they  were  given  up 
and  carried  to  the  Collector,  and  the  transfer 
was  made. 

Upon  the  face  of  this,  the  appellant  was 
entitled  to  retain  the  property.  The  value 
of  the  property  appears,  upon  the  variotis 
statements  made  in  the  course  of  this  case,  to 
be  of  a  very  large  amount  in  proportion  to 
the  sum  agreed  to  be  advanced;  what  the 
precise  amount  of  it  may  be  is  not  very 
material  to  this  transaction,  supposing  the 
advance  agreed  to  be  made  to  be  very  greatly 
disproportionate  to  the  real  value  of  the  pro- 
perty. I  will  come  presently  to  what  it 
appears  to  have  been ;  but,  admitting  this  to 
be  a  very  hard  and  veiy  oppressive  bargain, 
if  nothing  else  was  done,  the  party  in  whcM 
favor  it  was  made  would  be  entitled  to  take 
advantage  of  it ;  but  one  fact  which  is  stated 
by  the  respondent,  denied  by  the  appellant, 
and  insisted  upon  in  that  reply,  is,  that  on 
the  same  day  another  instrum€ht  was  enter- 
ed into,  by  which  tfiis  plan  of  a  conditional 
sale,  entitling  the  appellant  to  retain  the 
property,  provided   no   default  was  made. 
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was,  in  fact,  reduced  to  a  mortgage  with  a 
covenant  between  the  Appellant  and  the  re- 
spondent, that,  whenever  he  should  take 
possession  of  this  mootah  for  the  purpose  of 
enabling  him  to  discharge  the  amount  for 
which  he  became  security,  when  he  should 
have  received  out  of  the  rents  and  profits  of 
that  mootah  the  sum  he  had  paid,  with  all 
expenses,  he  should  restore  the  mootah  to 
the  respondent. 

Now,  then,  we  must  remember  who  the 
respondent  and  appellant  were  respective- 
ly. The  appellant  was  the  uncle  of  the 
respondeat  by  blood,  and  also  related  to 
him  by  marriage.  The  account  which  is 
given  of  the  transaction  by  one  of  the 
witnesses  who  comes  -  to  prove  the  actual 
execution  of  the  second  instrument,  the 
kararnamah,  states,  if  he  be  worthy  of 
credit,  that  which  passed  upon  the  occasion, 
for  having  stated  that  he  himself  was  the 
writer  of  this  instrument,  and  having  stated 
who  were  the  witnesses  to  that  instrument, 
and  those  witnesses  are  called  on  the  first 
occasion  before  the  ^Provincial  Court,  he 
not  only  states  that  he»wrote  it,  and  those 
persons  attested  it,  but  he  states  this :  "  Af- 
^'  ter  the  passing  of  the  kararnamah,  I  asked 
"the  defendant  what  advantage  there  was 
''  for  him  by  his  taking  the  trouble  of  writ- 
"  ing  the  zamin  ? ''  He  answered  me  thus  : 
'*  He  is  the  real  son  of  the  elder  sister  of 
"my  mother,  and  Jagganadha  Raz,  who  is 
"  my  protector,  has,  for  the  accomplishment 
"of  his,  the  plaintiff's  business,  incurred 
"expenses  and  trouble,  and  afforded  him 
"  assistance  whereby  he  obtained  a  great  re- 
''  putation,  and  it  would  tend  to  my  honour, 
"if  I,  although  I  may  suffer  great  trouble,. 
"pay  five  or  six  thousand  rupees,  and 
"  preserve  the  moouh  for  him  (the  plaintiff) ; 
"and  I  have  at  present  caused  the  pottah 
'*aad  arzei  to  be  written  and  taken,  merely 
"  in  order  to  be  sure ;  and,  as  soon  as  the 
"money  due  to  roe  is  paid,  I  will  give 
"  back  his  mootah  to  him/'  If  that  account 
18  true,  if  this  witness  is  to  be  believed, 
that  explains  the  object  for  which  this 
kararnamah  was  given;  and,  if  this  second 
kararnamah  was  given,  there  can  be  no 
Question  that  it  was  an  agreement  between 
Uiese  parties,  which  the  respondent  was  as 
much  entitled  to  take  advantage  of  as  the 
appellant  ia  entitled  to  take  advantage  of 
the  first  kararnamah,  supposing  a  second 
wsGuied.     ^ 

The  oase  was  brought  in  the  first  instance 
before  the  Provincial  Court,  and  both  those 
.dPCtunenis  were  filed       The  first  kararna- 


mah, together  with  the  at  zee  and  the  pottah, 
were  filed,  and  no  objection  was  made  to 
them ;  consequently,  they  are  to  be  taken  as 
correct.     The    question,    then,    is    whether 
there    has    been    anything  to  take  off  the 
effect  of    this    first    kararnamah,  given  oa 
behalf    of    the    appellant;    witnesses    were 
called  for  the  purpose  of  proving  this  second 
kararnamah,     the     regular     ordinary     wk- 
nesses ;  that  is  to  say,  the  person  who  ac- 
tually wrote  it  gives  the  account  of  it,  and 
the   attesting   witness.      The   Judge   of  die 
Provincial  Court  did  not  think  it  necessary 
to  call  for  further  witnesses,  for  he  was  of 
opinion — an^  he  so  states  in  his  jadgmenl 
— that,  if  the  first  instrument  was  a  good  and 
valid  instrument,  it  follows,  as  a  necessary 
consequence,  that  whatever  transactions  may 
have    subsequently    occurred,   it    bond  fiit 
became  the  property  and  the  right  of  the 
defendant.      He    did    not    enter    into    anj 
question    whether    there    was    evidence    of 
that  second  instrument,  and  it  appears  that 
subsequently   he   admitted  to  the  appellaaf 
that  it  was  unnecessary  for  him  to  call  wit- 
nesses to  rebut  the  evidence  given   on  the 
part  of  the  respondent. 

In  that  stale  of  things  the  respondent 
appeals  to  the  Sudder  Dewanny  Adavlnt; 
and,  that  Court  having  heard  the  case  argued 
upon  the  evidence,  the  decree  was,  as  ap- 
pears to  their  Lordships,  ver}'  propeHy 
reversed,  because  they  were  of  opinion,  and 
their  Lordships  are  also  of  opinion,  that,  if 
that  second  kararnamah  was  execnted,  of 
which  the  evidence  was  plain  belore  the 
Provincial  Court,  and  was  not  opposed, 
that  was  sufficient  to  entitle  the  respondeitf 
to  possession,  in  consequence  of  the  whole 
advances  having  been  discharged  ont  of  the 
profits  of  the  mootah.  It  is  material  R) 
observe  here  that,  in  giving  their  jadgmenl 
upon  that  occasion,  they  stated  the  valne  of 
this  mootah,  with  all  the  particulars,  and 
how  much  had  been  received  from  it  daring 
the  time,  so  as  completely  to  apprise  the 
respondent  of  the  circumstance  of  the  bene- 
ficial property  being  much  greater  than  die 
amount  of  the  security  which  had  been 
given  on  the  part  of  the  appellant;  and 
then  it  being  represented  to  them  thM  the 
witnesses  had  been  stopped  on  the  part  <rf 
the  appellant,  the  reply  of  the  Coart 
was,  that  it  was  perfectly  open  to  the  appel- 
lant to  contro\-ert  any  view  taken  ot  die 
value  of  this  property,  supposing  the  valt* 
to  be  an  important  feature  of  the  case:*btf 
the  view  taken  by  the  Provincial  Comt  *i5 
that   the    first    instru*nent    being   GNcittd 
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whatever  might  have  taken  place  aftenvards, 
that  instrument  entitled  the  appellant  to 
treat  this  as  a  sale,  and  to  hold  it ;  it  is  also 
to  be  observed  that,  in  a  very  early  stage  of 
these  proceedings,  certainly  in  the  reply  of 
the  respondent,  it  was  stated  that  this  moo- 
tah,  which  was  given  as  a  security  for  the 
advance  of  a  sum  of  about  31,000  rupees, 
was  worth  a  lac  of  rupees,  so  that  the  atten- 
tion of  the  party  had  been  completely  called 
to  that;  but  he  called  no  witnesses  to  dis< 
prove  it;  he  not  only  called  no  witnesses, 
bat  he  does  not  appear,  from  the  beginning 
to  the  end,  to  have  called  that  fact  at  all  in 
question.  In  the  final  decree  of  the  Court 
of  Sudder  Dewanny  Adawlut,  they  state 
that  in  detail.  In  his  petition  of  appeal  he 
never  calls  that  in  question,  and  the  objec- 
tion is  now  started  for  the  first  time  that 
that  representation  is  not  to  be  relied  upon. 
Their  Lordships  cannot  but  think  that  this 
fact  appearing  upon  these  proceedings, 
taking  into  consideration  the  conduct  of  all 
<he  parties  in  this  suit,  that  a  mootah  of  the 
value  stated  in  these  proceedings  was  pro- 
fessed to  be  sold  by  the  first  kararnamah  for 
about  one  year  and  ten  months'  purchase, 
"which  certainly  is  a  very  inadequate  price ; 
that  is  an  important  feature  in  the- case. 

Then,  upon  the  reply,  evidence  being 
adduced  for  the  purpose  of  impeaching  the 
testimony  of  those  who  set  up  the  second 
kararnamah,  which  is  undoubtedly  primd 
/dcit  legal  evidence  of  the  execution  of  that 
instrument,  evidence  is  called  on  the  other 
side  to  support  it  upon  the  testimony  of 
those  respective  witnesses.  If  the  case 
turned  entirely  upon  this,  there  might  be 
some  difficulty  in  saying  whereabout  possibly 
the  balance  of  credit  was  due;  but  there  is 
a  circumstance  then  introduced  into  the  case 
in  the  first  instance,  namely,  another  instru- 
ment, which  is  adduced  for  the  purpose  of 
rebutting  the  evidence  offered  on  the  part  of 
the  respondent,  of  the  execution  of  that 
kararnamah;  and  that  transaction,  if  it 
really  took  place,  would  certainly  go  very 
far,  if  not  conclusively,  to  show  that  there 
was  a  fabrication.  1  speak  here  of  the 
receipt  by  which  it  is  asserted  that  14,000 
rupees,  which  had  been  paid  by  the 
respondent,  and  the  payment  of  which  14,000 
rupees  by  him  appears  to  be  corroborated 
by  other  witnesses  on  the  respondent's 
side,  was  actually  repaid  by  the  appellant 
to  the  respondent,  and  an  instrument  upon 
thaet  occasion  taken,  in  which  it  is  stated, 
after  setting  out  the  whole  of  the  transaction  : 
I  Uierefore  demanded  from  you  the  pay- 
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**  ment  of  that  sum,  which  you  have  this 
*'  day  paid  to  me  in^ready  cash ;  the  price 
''of  the  cottam-mootah  has  therefore  been 
*'  discharged  in  full ;  I  will  never  make  any 
"kind  of  demand.  This  receipt  has  been 
"  written  and  given  with  my  consent.*'  This 
receipt  is  said  to  have  been  given  on  the 
1 8th  of  February  1823.  It  is  evident  from 
the  proceedings  that  the  date  of  1823  is  a  mis- 
take ;  the  original  transaction  took  place  on 
the  28th  of  July  1812;  and  it  appears  by  a 
document,  which  has  been  given  in  evidence, 
that,  in  February  1 8 1 3 — the  very  day  in 
February,  I  think,  does  not  appear — but  by 
a  document  filed,  and  which  was  read  on  the 
part  of  the  respondent,  it  appears  that,  in 
that  very  month  of  February  1813,  an  appli- 
cation was  made  to  the  Collector  by  the 
respondent,  requesting  him  to  stay  his  hand, 
and  not  to  allow  the  transfer  of  this  proper- 
ty, as  being  contrary  to  good  faith,  and 
making  an  objection  to  the  transfer.  It  is 
supposed  that,  notwithstanding  he  was  then 
protesting  against  the  transfer  .of  this  pro- 
perty, he  did,  in  nhis  very  month  of 
February  181 3,  execute  this  receipt,  in 
which  he  states  the  whole  transaction,  stating 
himself  completely  out  of  Court,  and  that 
he  had  received  payment  of  the  whole  sum 
he  himself  had  advanced,  and  that  he  never 
could  make  any  kind  of  demand. 

In  order  to  prove  this  instrument,  wit- 
nesses were  called,  and,  among  others,  a 
witness  was  called  who  was  the  attesting 
witness,  and  which  witness,  when  called 
upon,  could  not  even  tell  the  particulars 
of  the  letters  of  his  own  signature,  or  of 
the  signature  of  the  person  who  signed  it. 
In  respect  of  not  being  able  to  read  the 
letters  of  the  signature  of  another,  that 
might  very  possibly  be;  he  might  write 
a  very  bad  hand ;  but  that  he  could  not  tell 
the  letters  of  his  own  signature  appears 
very  improbable.  There  are  witnesses 
called  on  the  part  of  the  respondent  to  con- 
tradict the  circumstance  of  that  14,000 
rupees  ever  having  been  repaid  from  ac- 
knowledgments on  the  part  of  the  appellant. 
On  the  other  hand,  evidence  is  called  by 
the  appellant  for  the  purpose  of  proving 
that  they  were  paid.  The  Court  of  Sudder 
Dewanny  Adawlut  were  clearly  of  opinion 
that  that  instrument  was  a  fabrication,  and 
their  Lordships  certainly  concur  in  that 
opinion.  That  being  the  case,  it  is  a  very 
important  circumstance  that  tHe  main  fea- 
ture of  the  appellant's  case,  which  was 
brought  forward  for  the  firsts  time,  after  the 
case  had  been  sent  for  review,  for  the  pur- 
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pose  of  rebutting  the  evidence  of  this  second 
kararnamah,  not  onl)*  falls  to  the  ground, 
but  falls  to  the  ground  because  it  is  a 
fabricated  instrument,  set  up  on  the  part 
of  the  appellant,  and  that  has  certainly  the 
effect  of  cutting  down  to  a  great  extent  the 
attempt  on  the  part  of  the  appellant  to 
rebut  the  evidence  which,  it  must  be  always 
recollected,  is  primd  facie  legal  evidence  of 
that  instrument. 

Putting  that  instrument  out  of  view — re- 
collecting that  the  instrument  never  had 
been  adverted  to  in  the  early  part  of  the 
proceedings — that  it  might  naturally  be  ex- 
pected when  the  second  document  was  set 
up  on  the  part  of  the  respondent — that  the 
appellant  should  come  and  assert  another 
document,  the  conclusive  answer  to  that 
is,  that  nothing  of  that  kind  is  brought 
forward  till  the  case  is  sent  for  review.  It 
is  in  contradiction  also,  as  I  noticed,  to  the 
judgment  of  the  Court  of  Sudder  Adawlut. 
The  appellant  insisted  that  he  had  paid  the 
whole  money  to  the  Collector,  whereas  now 
he  admits  that  it  was  pai^  by  the  respondent, 
but  then  he  asserts  ^lat  he  repaid  it  to 
him. 

Putting  that  out  of    the   case,   then   we 
have  now  to  consider  whether  there  is  a 
probability    of     this     second     kararnamah 
having  been  executed,  or  whether  it  is  so 
improbable  that  it  should  have  been  executed, 
there    being   primd  facie    legal    proof    of 
it,  that  their  Lordships  ought  to  hold,  con- 
trary to  the  opinion  of  the  Court  of  Sudder 
Dewanny  Adawlut,   that   the  instrument  is 
not  available.     There  are  two  circumstances' 
with  respect  to  probability  and  improbability. 
The  improbability  on  the  one  side  is  said  to  be 
this :  that  this  was  not  an  absolute  but  a  con- 
ditional sale  in  the  first  instance ;  if  it  was 
a  conditional  sale,  which  condition  is  re- 
cited in  the  first  kararnamah,  why  was  not 
the  additional   condition  by   which   it  was 
to  be  held  as  a  mortgage  also  inserted  in 
the  same  instrument?  Undoubtedly,  that  is 
a  circumstance  which    at   first  strikes   one 
as  very  improbable,  and  has  great  weight  with 
their  Lordships  in  the  consideration  of  this 
question.     But,  though  it  is  improbable,  and 
appears  to  be  so  to  their  Lordships,  it  is 
by  no  means   an  impossibility,   as  I  think 
one    can    conceive     circumstances    in    the 
case   which  were  not   unlikely   to  produce 
that,  and  that  1  find  noticed  in  the  judg- 
ment   of    ttie   Court  of    Sudder    Dewanny 
Adawlut.     It  must  never  be  forgotten  that 
this  is  a  transaction  between  near  relations. 
that  the  object  of  the  respondent  was   to 


prevent  this,   which  appears   to  have  bees 
his  paternal  inheritance,  fix>m  being  dispoKd 
of  to  strangers  by  a  public  sale,  and  he 
persuades  his  uncle  to  become  a  secmy^ 
for   him ;   his  uncle  requires  security  ifa« 
he  shall  not  be  called  upon  to  pay  moocf 
without  the   power  of  reimbursement,  and 
he  takes  a  security  which   enables  him  to 
take  possession  of  the  property,  provided  the 
instalments  shall  not  be  duly  paid  and  punc- 
tually paid  to  the  amount  of  the  smaUnt 
sum,  by  his  nephew,  on  behalf  of  whom  he 
makes  this  advance.    Then  an  instnunent 
is  executed  to  that  eflFect,  but  it  is  stated 
by  the  witness  Coondoor,  to  whose  evidence 
I    have    already    referred,    that    the    tincfe 
promised  to  his  nephew  that,  though  he  took 
possession  of  his  property,  if  he  should  be 
repaid  out  of  the  rents  and  profits,  he  wooid 
give  him  back  his  estate.      There  is  nothing 
very  improbable  in  the  uncle  having  made 
that  promise  to  his  nephew,  and  if  be  did 
make  that  promise,  binding  upon  him  as  a 
private  agreement,  it  is  not  improbable  th« 
he   should  put  it  into  writing.      It  is  aa 
agreement  that  would  not  affect  any  otbef 
person  to  whom  the  uncle  should  transfer 
the  property  which  he  had  acquired,  but  if 
is  an  agreement  by  which,  as  long  as  he  held 
the  property,  he  would  be  bound ;  and  the 
Court   of  Sudder   Dewanny  Adawlat    took 
notice  in  their  judgment  that  an  instmmeat 
might  have  been  executed  in  the  oommaa 
form,  which  I  think  they  say  probably  the 
first  kararnamah   was,   notwithstanding  the 
subsequent  instrument.     There  is  some  ex- 
pression of  that  kind  which  leads   one  to 
infer,  and  indeed  that  is  a  necessary  infer- 
ence from  the  proceedings,  that  the  Sadder 
Dewanny  Adawlut,  constituting  the  Judges 
on  the  spot,  saw  nothing  in  the  nature  of 
this  transaction  so  improbable  as  to  indnee 
them   to  believe   it  could   not   have 
place. 

It  is  further  to  be  observed,  with , 

to  the  witnesses  by  whom  the  facts  aie 
proved,  that  we  have  not  the  benefit  in  the 
same  way  that  the  Court  before  whom  the 
question  was  brought  in  the  first  i«c^<nfw^ 
had  of  seeing  the  witnesses,  and  the  opinioi 
of  the  Court  was  given,  not  merely  iqian 
the  fact  of  the  execution  of  that  k 

but  taking  it  to  be  executed,  and 

that  fact  with  the  testimony  which  had 
given. 

Such  being  the  circumstances  of  impoK 
babiiity  which  had  their  full  weight  viifc 
the  Court,  though  I  do  not  think  them  aaai- 
swerable,  then  com^  the  circumstance  of 
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probability  on  the  other  side,  namdiy,    the 
value  of  the  property.     Is  it  at  ail  probable 
that  this  property  should  have    been    sold, 
and   sold    out    and    out,    for    less,    as    it 
appears  to  their  Lordships  upon  these  pro- 
ceedings, than  two  years'  value  ?      But,  sup- 
posing it  was  even  three   years'    value,    or 
even  four  years'   value,  would  it  not  have 
been  extremely  improbable  that  an  instru- 
ment should   have  been    executed    by    the 
nephew  to  his  uncle,  transferring  it  to  him 
oat  and  out,  provided  he  was  in  arrear  in 
the  payment  ^of  his  instalment  to  the  amount 
of  a  single  rupee?     It  is  so  improbable   a 
transaction,  one  should  be  very   much   in- 
clined to   suppose  that,  though  this  instru- 
ment was  executed  for  the  purpose  of  en- 
abling the  appellant,  the  uncle,  to  have  that 
kind  of  possession  of  the  property,  yet  there 
should   be  some  private    understanding    or 
some  promise  that,  when  he  should  be  reim- 
bursed, or  if  he   should   pay    to  a    larger 
amount,  or  something  of  that  kind,  he  would 
restore  to  him  his  paternal  property.    That 
IS  probable,   and,   that   being    probable,   it 
returns  to  what  I  observed  before;  it  being 
highly  probable  such  a  promise  should  be 
made,  is  it  not  highly  probable  that  that 
promise  should  be  put  into  writing  ? 

Under  these  circumstances,   their   Lord- 
'  ships  are  of  opinion  that  the  conclusion  to 
^ich    the     Court     of     Sudder     Dewanny 
Adawlut  came  is  correct ;  that  the  receipt 
set  up  for  the  purpose  of    rebutting    the 
second   kararnamah   is   a  fabrication;  that 
the  second  kararnamah  has  been  executed ; 
and  that,  consequently,  effect  is  to  be  given 
to  that    kararnamah.     The    receipt    being 
clearly    a    fabrication,  that  impeaches   the 
testimony  brought  forward,    to    a    certain 
extent,  by  the  person  who  sets  it  up,  who  is 
die  appellant,  when  he  brings  forward  tes- 
timony for  the  purpose  of  impeaching  the 
credit  of  the  witnesses  to  the  second  karar- 
namah, who  state  circumstances  which  are 
primd  facie  legal  evidence  of    the    actual 
-making  of  the  instrument  by  the  person  who 
wrote  it.    The  Court  of  Sudder  Dewanny 
Adawlut    must    be    the     best     Judges     of 
instruments  of  this   description;   and  their 
Lordships  are  of  opinion  that  there  is  no  such 
hiconsistency    between    those    two    instru- 
ments as  to  make  the  second  an  invalid  in- 
strument; but  treating  it,  therefore,  as  an 
agreement    between  the    parties,    notwith- 
standing the  first  instrument  may  have  been 
deposited,  the  effect  of  the  transaction  is 
that,  if  the  appellant  should  be  reimbursed, 
all  which  he  has  advanced  out  of  the  rents 


and  profits,  he  will  restore  the  estate  to  his 
nephew.  Then,  if  he  ?s  to  restore  the  estate 
to  his  nephew,  he  must  not  only  restore  the 
estate,  but  what  he  has  been  overpaid;  and 
it  does  not  appear  to  their  Lordships  there 
is  any  such  apparent  objection  to  the  amount 
they  have  awarded  (I  think  9,000  rupees 
is  the  sum  he  has  been  overpaid)  as  to  fur- 
nish an  objection,  and  that  objection  does 
not  appear  to  have  been  taken  in  any  of 
the  proceedings  on  the  petition  of  appeal. 
Their  Lordships,  under  these  circumstances, 
are  of  opinion  that  the  decree  of  the  Court  of 
Sudder  Dewanny  Adawlut  must  b*e  affirmed, 
and  affirmed  with  costs. 
Decree  affirmed  with  costs. 


The  nth  December  1837. 

Present: 

Hereditary  Offices — Enam  Grants — Limitation. 

On  Appeal  from  the  Sudder  Dewanny 
Adawlut  of  Bombay. 

Beema  Shunkur,  Bal-Crishna,  and   Venaik, 
sons  of  Gungadhara  Sastri, 

versus 

Jamas-Jee  Shapor-Jee  and  others. 

The  grant  of  a  village  in  Enam  by  the  Government 
cannot  deprive  the  Meymoodars  of  their  hereditary 
rights.  To  entitle  the  person  in  possession  to  the 
enjoyment  of  the  office  and  receipt  of  the  dues  from 
the  village,  it  is  not  essential  that  the  duties  of  the 
Office  should  have  been  actually  perfornllcd,  if  the  party 
was  prepared  to  discharge  them  when  required.  Claims 
to  recover  arrears  of  such  dues  are  limited  by  Section  4, 
Regulation  V.,  1827,  of  the  Bombay  Code  to  12  years. 

Erskiney  J, — In  this  case  Jamas-jee 
Shapor-jee  and  Ramvalub  Jenan  Ram,  two  of 
the  present  respondents,  together  with  Toolee. 
Ram  Muja  Ram,  and  Rustom-jee  Rutton-jee, 
whose  interests  are  represented  by  the  other 
two  respondents,  on  the  17th  of  September 
1827,  commenced  a  suit  in  the  Court  of  the 
Assistant  Judge,  in  the  Zillah  of  Surat, 
against  the  present  appellants  for  the  re- 
covery of  the  sum  of  Rs.  1,344,  being  the 
amount  of  the  arrears  of  certain  hereditary 
rights  of  office  alleged  to  be  due  to  the 
plaintiffs  from  the  appellants.  The  plaint- 
tiffs'  suit  was  founded  upon  the  allegation 
that  they  were  the  hereditary  Meymoodars, 
Parek,  and  Mehtahs  of  the  Chowrassee 
pergunnah,  and  that  the  owner  of  the  village 
Dindolee,  which  was  situate  within  the 
pergunnah,  were  bound  to  pay  to  the  here- 
ditary Meymoodars  the  annual  sum  of  Rs.  56; 
that  the  village  of  Dindolee  had,  in  the 
year  1803,  been  granted  by  the  Governor  in 


122 


Privy 


TBS  W;BSXLT  RKPORTS&. 


c^uHcii.     lyokv.^ 


Council  to  Gungadhara  Sastri,  thp  deceased 
father  of  the  present  •appellants,  who  suc- 
ceeded to  the  village  as  his  heirs;  and  that 
neither  the  father  nor  the  appellants  had 
paid  any  part  of  the  hereditary  dues,  the 
value  of  which  the  plaintiffs  claimed  in  that 
suit.  The  defence  set  up  by  the  appellants 
was  in  substance,  first,  a  denial  of  the 
plaintiffs'  title  to  the  hereditary  offices  claim- 
ed by  them ;  secondly ,  a  claim  of  exemption 
from  the  payment  of  the  accustomed  dues, 
by  virtue  of  the  grant  of  the  village  by  the 
Company  to  the  father  of  the  appellants  in 
£nam;  thirdly ^  a  denial  of  the  right  of  the 
plaintiffs  to  recover  any  of  the  alleged 
arrears,  on  the  ground  of  their  never  having 
performed  the  duties  of  their  several  offices 
in  respect  of  the  village  of  Dindolee  since 
the  date  of  the  grant,  and  that  the  appellants 
and  their  father  had  in  consequence  employ- 
ed and  paid  others  to  transact  those  duties; 
/ourthlyt  a  denial  of  the  plaintiffs*  right  to 
recover  under  the  Regulations  of  1827, 
Regulation  V.,  cap.  i.  The  plaintiffs  sup- 
ported their  claim  by  several  documents  filed 
as  evidence  in  the  suit,  |nd  by  the  testimony 
of  several  witnesses  examined  in  their  be- 
half. The  defendants  produced  no  evidence. 
The  Assistant  Judge,  on  the  nth  September 
1828,  pronounced  his  judgment,  and  thereby 
decreed  that  defendants  should  pay  plaint- 
iffs Rs.  1,344,  as  the  dues  of  the  Meymoo- 
dars  and  others  for  twenty-four  years,  at 
Rs.  56-1  per  annum  and  costs.  From  this 
decree  the  appellants  appealed  to  the  Zillah 
Courts  of  Surat,  upon  the  grounds  already 
enumerated,  as  their  defence  before  the  As- 
sistant Judge. 

In  this  stage  of  the  cause,  the  grant  of 
Dindolee  in  £nam  to  the  appellants'  father, 
which  had  not  been  given  in  evidence  before 
the  Assistant  Judge,  was  produced  by  the 
Collector  of  Surat,  which,  however,  is  wholly 
silent  on'  the  subject  of  the  dues  in  ques- 
tion ;  and  the  following  answers  to  questions 
put  by  the  Court  to  the  Collector  were 
returned  and  read.  -The  first  question  put 
by  the  Court  was,  **  When  Government  give 
a  town  in  jaghire,  do  the  jaghiredars  pay 
ihe  Meymoodars  and  other  officers  their 
rights  of  office,  or  do' they  cease  from  the 
time  the  town  is  given  in  jaghire  ? "  The 
answers  were,  "  Either  the  Honourable  Com- 
pany or  the  Guicowar  give  villages  in 
jaghire ;  the  jaghiredars  must  pay  the  here- 
ditary Meymoodars,  Pareks,  and  Mehtahs 
their  yearly  dues ;  no  hereditary  office  ceases 
on  a  village  being  given  in  jaghire,  but 
continues  ks  heretofore/'     The  second  ques- 


tion was :  ''  If  the  Meymoodars,  Pareks,  and 
Mehtahs  do  not  go  to  jaghiredars'  villages 
to  perform  the  duties  of  their  offioea,  do 
they  then  receive  their  fees  ol  office,  or 
not  ? "  And  the  answer  returned  was :  "  The 
Meymoodars,  Pareks,  and  Mehtahs  do  per- 
form their  duties,  but  transact  all  business 
that  comes  before  them  in  the  office  at  the 
head  station,  and  there  receive  the  fees  ol 
office."  In  addition  to  this,  the  depositions 
of  two  hereditary  zulatee  or  accountants  were 
cited,  who  proved  that  it  was  customary  for  ibe 
owners  of  land  given  in  jaghire  to  pay  the 
customary  dues  to  the  hereditary  Meymoodars, 
Pareks,  and  Mehtahs,  even  where  no  duties 
were  performed. 

On    the    19th    of   November    1829,   tiie 
Zillah  Court  pronounced  its  decree,  which 
concludes   thus :     "  It  is  now  here  proved 
that  the  Meymoodars'  rights  are  hereditaij, 
but  it  is  well  known  that  the  children  receive 
these  rights  from  their  father,  and  that  iht 
person  doing  the  duties  receives  the  fees; 
and  if  Government  give  a  village  in  jaghir«^ 
the  Meymoodars'  rights  over  it  do  noi  lapse ; 
and  it  is  proved  beyond  all  doubt  that  plaint- 
iffs are  the  Meymoodars  and  Mehtahs  of 
these  villages,  and  if  they  had  perfonne<f 
the  duties  of  their  office,  their  claims  woidd 
have  been  proved  against  defendants ;  but 
it  is  clearly  proved  that  plaintiffs  have  not 
performed  the  duties  of  this  office  for  twenty- 
four  years,  nor  received  their  dues,  whidi 
therefore  do   not  accrue   to  them  for   that 
period.     Therefore,   after   mature  deliber»> 
lion,  the  .Senior  Assistant  Judge's  decree  is 
reversed,   and  the   plaintiffs'   claim   throvii 
out;  but  the  plaintiffs'  rights  as  Meymoodais 
and  Mehtahs  are  decreed  to  them,  and  that 
defendants  should  in  future  employ  plaintift 
in  those  duties,  and  pay  them  their  dues,  and 
if  they  should  not  call  upon  them  to  perioral 
the  duties,  nor  shew  good  reason  why  they 
should  not  employ  them,  they  shall  neveftfae- 
less  pay  them  their  fees,  plaintiffs  paying  ooats 
in  both  Courts." 

Against  this  decree  the  present  respond- 
ents appealed  to  the  Sudder  Dewannf 
Adawlut  at  Bombay,  and  the  cause  came 
on  to  be  heard  on  the  evidence  produced 
in  the  Courts  below  on  the  15th  December 
1 83 1.  The  sitting  Puisne  Judge  gave  his 
opinion  to  the  following  effect:  ''The  try- 
ing authority  is  for  confirming  the  decifioe 
of  the  Senior  Assistant  Judge,  and  award- 
ing to  the  appellants  the  amount  sued  fior: 
but.  as  the  correctness  of  this  opinion  ^d^ 
be  questioned  in  reference  to  the  law  oJf 
limitation,  the  casejs  referred  to  a   Fd 


J 


1 866:] 


Ptitfy 


THX   WSXKLT   RXPORTSIC. 


CctfHcii. 


Court,  for  the  adoption  of  such  mode  of 
disposal  as  the  Judges  mav  -consider  most 
expedient."  And  on  the  i6th  May  1832 
the  four  Judges  pronounced  the  decree  of 
the  Court,  vtz. — **  The  parties  being  this 
day  present  in  Court  by  their  vakeels,  and 
all  the  papers  and  proceedings  filed  in  the 
suit  having  been  read,  and  mature  delibera- 
tion had  thereon,  the  Court  is  of  opinion  that 
the  appellants  are  entitled  to  recover  fees 
for  the  last  twelve  years,  and,  therefore, 
determines  to  amend  the  Judge's  decree  of 
19th  November  1829  to  that  extent;  costs  to 
be  borne  in  proportion  to  the  sum  awarded." 

From  this  decree  the  present  appeal  was 
presented  to  His  late  Majesty  in  Council, 
and  has  been  referred  by  Her  present  Majes- 
ty to  the  Lords  of  the  Judicial  Committee, 
and  was  argued  before  them  on  Saturday 
last.  When  these  points  were  insisted  upon 
by  the  learned  Counsel  for  the  appellants: 
first,  that  the  plaintiffs'  witnesses  had  not 
made  out  any  title  to  the  fees  claimed; 
Secondly,  that  the  respondents  were  not  en- 
titled to  recover  anything,  on  the  ground 
that  ihey  had  not  performed  any  of  the 
« duties  in  respect  of  which  the  fees  were 
payable;  and,  thirdly,  that  their  claim  was 
barred  by  the  5th  Bombay  Regulation  of 
1827,  xhapter  i,  or  that  at  all  events  it 
should  be  reduced  to  the  amount  of  six 
years'  arrears  under  the  3rd  Section  of  that 
chapter.  On  the  other  hand,  the  respond- 
ents insisted  that  they  had  clearly  made 
out  their  claim,  and  that  the  Sudder  Adaw- 
lat,  so  far  from  having  awarded  them  more 
than  they  were  entitled  to  recover,  ought  to 
have  confirmed  the  sentence  of  the  Assistant 
Judge  of  the  Zillah  Court,  and  decreed  them 
the  arrears  of  the  whole  twenty-four  years, 
for  that  neither  the  3rd  nor  the  4th  Sections 
of  the  Regulation  relied  on  applied  to  their 
case. 

Their  Lordships  disposed  of  the  first  point 
during  the  argument,  being  satisfied  that, 
although  the  evidence  of  the  enjoyment  of 
the  office  was  slight,  there  was  nevertheless 
sufficient  to  shew  the  respondents'  title  to  it, 
and  receipt  of  the  dues  from  the  village  of 
Dindolee  before  and  down  to  the  grant  of 
that  village  to  the  appellants'  father  in  1803  ; 
and  there  being  no  evidence  on  the  other 
side,  which  the  appellants  might  easily  have 
produced  if  those  fees  had  been  paid  to  any 
other  pany,  their  Lordships  also  intimated 
their  opinion  that  the  grant  of  the  village  in 
£nlm  by  the  Company  could  not  deprive  the 
Meymoodars  of  their  hereditary  rights,  and, 
agreeing  with  the  Courts  below,  that  it  was 
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not  essential  to  the  respondents'  case  that 
the  duties  should  h^Pve  been  actually  per- 
formed if  the  respondents  were  prepared  to 
discharge  them  when  required,  and  seeing 
no  reason  to  doubt  the  conclusion  formed  by 
the  Zillah  Court,  that  respondents  attended 
at  their  office  according  to  the  ordinary 
course  of  practice  in  such  cases.  Their 
Lordships  confined  the  argument  of  the  learn- 
ed Counsel  for  the  respondents  to  the  ques- 
tions arising  out  of  the  Bombay  Regulations, 
and,  after  hearing  the  Counsel  on  both  sides, 
took  time  to  consider  their  true  bearing  and 
effect  upon  the  case  before  them. 

Their  Lordships  have  now  fully  consider- 
ed these  Regulations,  and  are  of  opinion 
that  the  decree  of  the  Sudder  Adawlut  is 
right  and  ought  to  be  affirmed.  They  can- 
not, however,  adopt  the  view  taken  by  the 
learned  Counsel  for  the  respondents,  that  the 
claim  of  their  client  ought  to  have  been  ex- 
tended beyond  the  twelve  years  by  virtue  of 
the  provisions  of  the  ist  Section.  For  their 
Lordships  think  that  that  Section  is  in  no 
way  applicable  to»  tlfe  present  proceeding. 
The  object  of  that  Section  appears  to  have 
been  to  prevent  the  title  of  the  actual  pos^ 
sessor  of  any  lands,  houses,  hereditary  offices, 
or  other  immoveable  property,  from  being 
questioned  after  an  uninterrupted  possession 
as  proprietor  for  more  than  thirty  years ;  and 
if  the  appellant  had  been  able  to  shew  that 
some  persons  other  than  the  plaintiffs  had 
been  for  more  than  thirty  years  in  the  pos- 
session of  the  office  of  moojomoodan  for  this 
pergunnah,  the  title  of  the  possessor  might 
have  been  set  up  by  the  appellants  in  an- 
swer to  the  respondent's  claim,  otherwise 
they  would  have  been  liable  to  a  double  pay- 
ment. The  question  then  is,  whether  this 
case  falls  within  the  3rd  or  4th  Section,  for 
the  2nd  Section  refers  to  suits  for  damages, 
for  injuries  to  the  person,  and  for  the  reco- 
very of  privileges  of  caste,  and,  therefore,  is 
obviously  wholly  inapplicable.  The  4th  Sec- 
tion declares  that  in  all  suits  not  falling  un- 
der any  of  the  limitations  in  the  preceding 
Sections  of  that  Chapter,  it  shall  be  a  suffi- 
cient defence  that  the  cause  of  action  arose 
more  than  twelve  years  before  the  suit  was 
filed. 

Unless,  therefore,  the  appellants  can  bring 
the  case  within  the  provision  of  the  3rd 
Section,  the  Sudder  Adawlut  has  rightly  de- 
creed to  the  respondents  the  amount  of  the 
arrears  for  the  last  twelve  years.'' 

This  Section  provides  that  in  all  civil  suits 
for  debts  not  founded  upon,  or  supported  by, 
an  acknowledgment  in  writing,  and  in  all 
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suits  for  damages  other  ^han  those  specified 
in  thfe  precediftof  Section,  it  shall  bfe  a  StiflB- 
cient  defence  that  the  cause  of  action  arosr^ 
more  than  six  yeirs  befote  the  suit  was 
filed. 

The  question  is,  whether  this  is  a  suit  for 
debt  or  damages  within  the  meaning  of  this 
Section,  for  if  it  be  either  the  one  or  the 
other,  as  it  clearly  does  not  fall  within  any 
of  the  exceptions,  the  amount  to  be  recover- 
ed must  be  reduced  to  the  arrears  for  the 
last  six  years.  In  order  to  decide  the  ques- 
tion, it  is  necessary, to  bear  in  mind  the 
foundation  of  the  respondent's  claim ;  it 
does  not  rest  upon  any  contract,  expressed 
or  implied,  made  by  the  sovereign  proprietor 
of  the  territory,  of  which  a  part  has  since 
been  given  to  the  appellants,  by  which  the 
possessors  of  land  within  that  territory  are 
bound  to  contribute  in  certain  proportions 
to  the  maintenance  of  certain  hereditary 
officers  created  by  the  grant,  imposing  an 
obligation  on  the  officers  to  perform  certain 
duties  when  required^  *nd  an  obligation 
on  each  landowner  to  py  an  annual  stipend 
for  the  maintenance  of  the  officer. 

The  question  is  not  whether  such  an  obli- 
gilion  might  b^  enforced  by  a  suit  in  the 
6atdr^  of  aft  action  of  debt,  but  whether  a 
claini  so  constituted  is  a  debt  within  the 
purview  of  this  f^egulation,  and  their  Lord- 
ships ftre  of  opinion  that  it  is  not.  They 
consider  the  debt  pointed  to  by  this  Section 
fti  bOnfined  to  detnands  founded  upon  the 
contract  of  thfe  parties,  for  the  terms  of 
which  the  Government  iti  India  juslly 
thought  it  unsafe  to  rely  upon  the  fading 
memory  of  witnesses  beyond  the  period  of 
BIX  yearis ;  neither  can  this  be  looked  upon 
as  a  suit  for  damages  within  the  tneaning  of 
the  Regulatiiins.  For  the  respondents  are 
not  gtiing  for  damages  sustained  by  them, 
in  consequence  of  any  tortious  iftterference 
with  their  hereditary  rights,  or  for  any 
breach  of  contract  by  the  appellants,  but 
seek  in  this  suit  to  recover  the  payment  of 
the  specific  sums  granted  to  them,  in  rejpect 
^  the  lands  bccupied  by  the  appellants ;  and 
their  LonJships  are  of  opinion  that  the 
Judges  of  the  Sudder  Adawlut  were  right 
in  applying  4he  fourth  Section  of  the  Regu- 
lations to  this  case,  and  will  advise  Her 
Majesty  to  affirm  their  decree,  and  to  dismiss 
liiis  appeal  with  costs. 


The  30th  November  1838. 

Present: 

Lord  Brougham,  Mr.  Baron  Parke,  Sir  T. 
Erskine,  Sir  H.  Jenner,  Sir  S.  Lashio;- 
ton,  and  Sir  E.  Hyde  East. 

Mortgafine-— Eqaitable  Mortgagiee. 

Paftdoorurig  Bullal  Pundit 

versus 

Balkrishen  Hurbajee  Mahajun. 

To  entkle  a  person  to  claim  as  eqtfitabie  moft^are», 
it  is  not  sufticient  to  show  that  he  paid  off  the  ori^aal 
mortgage,  but  also  that  it  was  his  own  money  that 
was  paid,  and  that  he  was  to  stand  in  the  positioa  d 
the  original  mortgagee. 

Mr,  Miller  and  Mr,  \Vigram  having  been 
heard  for  the  appellant, 

Mr,  Serjeant  Spankie  rose  to  address 
their  Lordships. 

Mr.  Baron  Parke. — You  need  not  troable 
yourself ;  none  of  their  Lordships  ha\^ 
any  doubt  about  the  propriety  of  the  decree 
of  the  Sudder  Dewanny. 

In  this  case  the  appellant  shapes  his  cue 
as  equitable  mortgagee  from  Khateykur. 

He  says  he  has  paid  off  the  mortgage  at 
their  request,  and  he  was  to  stand  in  thepos- 
tion  of  the  mortgagee,  as  if  a  real  naortgafe 
had  been  made  to  him.  He  has  given  proof. 
sufficient  perhaps,  that  he  was  the  band 
that  paid  off  the  money  under  the  originai 
mortgage;  but  that  it  was  bis  own  moner, 
or  that  he  was  to  stand  in  the  siioation  a 
ttie  original  mortgagee,  he  has  not  made 
out.  It  depends  upon  the  letter  No.  8 ;  be 
says  it  is  a  genuine  letter ;  that  fact  is  doc 
proved;  there  is  no  proof  brought  forvard 
in  favor  of  it,  and  his  own  conduct  afibnis 
a  strong  argument  against  him.  He  aade 
originally  a  very  different  case,  and  never 
said  a  word  about  this  mortgage  for  abo^ 
a  year;  there  is  no  proof  of  ibat  documeu 
upon  which  he  now  relies. 

Lord  Brougham, — The  proof  of  that  letter 
was  a  most  material  pome  in  the  case,  k 
was,  as  Dr.  Lushinglon  said,  very  carlr 
made  the  subject  of  dispute  by  the  ptit; 
against  whom  the  claim  was  made;  and 
whatever  may  be  said  as  to  the  inlorinaJiQ' 
of  these  proceedings,  you  are  not  to  nakt 
(he  want  of  form  on  ihe  one  side  supply  ibe 
defects  on  the  otner  side,  or  make  iioe  mere 
statement,  that  he  was  ready  to  move,  te 
taken  as  proof  that  he  did  make  the  mocioa. 

I'he    appeal    will    be  dismissed  imlMitf 
costs.  II 
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The  30th  November  1838. 

Mesne  Profits. 

(?«  Appeal  from  the  Suddtr  Dewanny 
Adawlui  of  Madras. 

Sooriah  Row 

versus 

Rajah  Enoogiuity  Sooriah. 

Decree  of  Sudder  Court  estimating'  the  amount  of 
mesne-pro^ts  frona  the  average  of  two  preceding  years 
as  ascertained  in  a  former  suit  (the  evidence  in  the 
present  suit  being  unsatisfactory  on  both  sides),  upheld. 

Erskine,  J, — It  is  not  necessary  in  this 
case  to  enter  into  a  consideration  of  those  cir- 
cupastances  which  led  to  the  present  action, 
because  the  whole  issue  between  the  parties 
was,  by  the  conduct  of  the  Court  itself,  and  by 
the  assent  of  the  parties,  reduced  to  this  simple 
question:  "The  only  point  to  be  proved  in 
'*  this  case  is  the  precise  amount  of  the  net 
"profits  of  the  village  of  Gorasa  in  the 
"years  Swabhanoo  and  Tarana."  By  this 
their  Lordships  understand  the  Court  to 
,  state  that  the  only  question  for  the  parties  to 
direct  their  proof  -to  was,  what  was  the 
real  value  of  the  property  during  those  two 
years  ?  or,  in  other  words,  what  was  the 
*  amount  which  the  plaintiff  had  lost  in  con- 
sequence of  his  not  having  been  in  posses- 
sion of  that  property  to  the  possession  of 
which  he*w9iS  emitkd  ? 

The  Court  before  whom  this  plaint  was 
first  brought  was  so  dissatisfied  with  the 
evidence  on  both  sides,  that  it  took  the 
extraordinary  coiirse  of  dismissing  the  suit 
altogether,  making  the  plaintiff  pay  the  costs. 

Now,  it  was  obvious,  from  the  evidence 
before  the  Court,  that  the  plaintiff  was  en- 
titled to  something,  and  the  Court  ought  to 
have  ascertained,  in  the  best  manner  it 
could,  what  that  something  was ;  it  ought 
not  to  have  made  the  plaiiUifF  pay  the  costs 
when  he  was  entitled  to  something ;  but, 
upon  the  appeal,  the  Court  of  Sudder  Adaw- 
lut  seems  to  have  been  dissatisfied  with 
the  great  mass  of  evidence  given  on  both 
sides,  ^nd  they,  therefore,  agreeing  with  the 
Provincial  Cojart  that  the  evidence  w^s 
altogether  unsatisfactory,  and  not  to  be 
depended  upop  as  to  the  actual  produce, 
prooeed  to  say  :  "  What  the  value  of  those 
"  profits  ma^y  be,  the  documents  and  w^itnesses 
"  in  this  case  will  not  prove,  but  it  need 
"o»ljr  be  observed  that  the  defendant  him- 
"  left  raied  the  produce  of  tWs  very  village 
"in  his  suit  No. .2  of  1820  in  the  Provincial 
"•Court  for  the  Northern  Division,  at  Rs. 
"8,132-2  for  two  years;  and  the  Northern 
'' EDOvifi/^iftl  Caurt^  Jin  t^eir  decree  ifi  jL^at' 


"suit,  aw^rdfe^  in.hi^  fayqr  Rs.  4,iu-Ji*2 
"  ^  the   viim  of  5je   prpfits    of  the  ye^ir 
"  P;-an?adi ;  gtnd,  accord^pg    to  tjxe  plaiut, 
"  Rs.    8,34?-i3-7    had    be^n    paid   tp  the 
"  plaintiff  on   account  of  |he   profits  of  tl^e 
"  two  y^ars,  Vi^hpp  1,821-2  ?i^d  Chitrabh^- 
"  «oo  ;32^-3,  pp  10  the  d^te  gf  tjje  decree  pf 
"  the  Sudder  Adawlut   iji  the   appeal  sviit 
"  Ibefore  ^ludpd  to.     It  may,  the^eforp,  v,ery 
"  faifjy  l?e  i^fer^.e;d  that  thje  sum  claimed  by 
"  the  ^pjieliafljt  as  the  yi^^e  of  the  ;ne5i?e- 
"pjcoiiis  pf  P^e  y^ar,  viz.,   Rs.   4,12^-6-9, 
"  U  not  QOi>?i<fierably  over-rated,    if  it  be 
"  over-;-ate,d  ajt  ^1/'     And  then  they  p.roce^ 
tf>  a^udge  Jto  the  pi ajjptiff  something  Les^  tbajn 
would  be  du^  W^  ^^^  calculatipp,  ^fter  de- 
ducting froj9i  (Sat  aojaount  1,000  rupees,  rp- 
ceiv,ed  by  tlx^jplaijptiff  himself.     U  is  impos- 
sible for  tbp  CpWt  tp  s^y  that  the  fact  pf  ;f)e 
defeiidant  JbiflXs,elf,  .or  of  those  under  whom  tlje 
present  appfejlant  plgi^Oig — that  .the  defendw^ 
himself  in  that    ^t   having    claimed    Jtl^e 
%yivn  f)i  8^900  r^peps  for  two  y^^rs  befprp, 
and  r^eiy^d  h^lf  of  ;it  fof  pne  y,ear's  profit, 
an,d   l,Uer^   bavi.ijg    t^.een   double  that    sum 
p9^d  into  Co,u;t  to;'  two  years'  profit-rthat 
tho^e  f^cts  did  r^pt  amount  to  evidence  to 
guide   the   Cpi^t,   and  to  satisfy  them  that 
it  wfis  ,a  jf^ir  average  value, 'because   liho^e 
years  in  respect  pf  which  that  account  was 
taken  were  thie  yeajs  immediately  prjeceding 
1823  ^nd   ;8?4,  the  profits  of  which  were 
under  disc.u^ipn.     Wijthoiit  saying  what  the 
value  of  the  .evidence  wpuld   haye  bpej?  .if 
there  had  ,beftn  any  contradictory  evidenqe, 
or  if  tjbere  iiad  .Veen  any  circumstances  Jo 
shew  ,that  t,he  value  of  those  years  was  le?s 
than  Xhat  pf  t^p  pjpcedi»g  years,   or  any 
oth.cr  circninstaucQS,  ^till  it  is  enough  to  a^y 
that  it  vi^as  eyjd^nce  upon  which  the  Court 
might,  iu  .the  absepc^  of  any  other  proof, 
found  its  judgment;  and  that  H  was  a  fair 
calculation  pf  the  profits  of  the  years  1823 
and   1824.     The  Court  has  discarded  alto- 
gether tjhe  .evidence  of  the  defendant  a,s  w^ll 
as  .the  other  evidcjiice  of  the  plaimiff.    And 
if  their    Lorjdsjbips,   upon    lookin|^    at    the 
evidence  for  the  defendant,  could  see  that  it 
placed  within  the  reach  any  means  of  saying 
how  .much  less, (ban  that  sum  the  produce  of 
the  years  1823  and  ^824  was   worth,   they 
would  have  availed  themselves  of  the  oppor- 
.tuniiy   thus   given,   of  correcting  any  error 
into   which   the   Court  of   Sudder  Adawlut 
might  have  fallep,  in  taking  the  amount  of 
the  preicedin^  years;  but  whep  the  evidence 
of  the  defendant    is    looked   at,    it    really 
seems  to  be  perfectly  valueless,  because  it 
4epen4s  ^op  the  testimony  ol  twp  w^tne^si^Si 
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Volaty  Ramanapa  and  Volaty  Honoomanloo, 
who  state,  accord ing^^  to  their  judgment, 
what  the  assessment  of  those  two  years 
actually  was;  but  they  are  not  the  persons 
making  the  assessment,,  they  had  no  accounts 
to  produce  to  corroborate  it,  and  they  are 
speaking  at  a  distance  of  ten  years.  The 
first  witness  states  he  is  a  Mirasidar,  or 
Cumum  of  Gorasa,  from  which  it  would 
seem  he  had  been  the  person  making  out  the 
account ;  but,  upon  an  examination  of  the 
evidence,  we  find  he  was  not  the  person 
making  out  the  account,  but  his  younger 
brother.  And  all  the  ground  upon  which 
he  builds  his  testimony,  that  the  assessment 

in  1823  ^^^  ^S'  95^'  ^^^  i^  '^^4  ^s*  ^^^ 
seems  to  rest  upon  what  he  states  afterwards 
as  a  fact,  that  he  used  to  see  these  accounts, 
when  the  parties  had  an  opportunity  of  pro- 
ducing the  accounts  themselves,  and  the 
parties  who  made  the  account.  The  Court  can- 
not receive  that  as  evidence  of  the  fact  of 
the  assessment  having  been  to  that  amount : 
he  did  not  make  it;  he  borrowed  his 
knowledge  from  seeing  Ihe  accounts  only, 
and  it,  therefore,  is  not  receivable  as  evi- 
dence of  the  actual  amount  of  the  assess- 
ment. The  evidence  of  the  next  witness 
is  more  loose,  though  he  states  some  know- 
ledge corresponding  with  the  other  witness ; 
he  had  not  personal  knowledge  of  it,  and  very 
slight  means  of  knowledge;  indeed,  he  says: 
"  As  myself  and  the  Gorasa  Cumum,  named 
"Volaty  Cama  Raz,  are  cousins,  and  as  I 
''  used  to  go  to  Gorasa  occasionally,  having 
"a  maniam  there,  I  understood  the  above 
"circumstances,"  which,  being  translated, 
means  "  ^^  and  I  used  to  talk  them  over,  and 
that  was  our  understanding."  But  where  is 
the  cousin — ^why  was  not  he  called  ?  If  it 
was  to  depend  upon  the  evidence  and  the 
account  of  the  Cumum,  why  was  not  he 
called?  Having  made  the  assessment  to 
prove  the  value,  the  accounts  were  not  to 
be  the  measure  of  the  value,  but  the  know- 
ledge of  the  person  making  the  assessment 
would  be  evidence,  and  it  might  be  very 
strong  evidence,  of  what  the  value  was. 

Those  being  the  only  two  witnesses  who 
interfered  with  the  conclusion  drawn  by 
the  Court — that,  as  the  value  of  the  village 
was  4,000  and  odd  rupees  in  181 9,  1820, 
1821,  and  1822,  therefore,  they  might 
presume  it  was  about  the  same  in  1823  ^^^ 
1824 — it  seems  to  their  Lordships  that  they 
cannot  interfere  with  the  decision  the  Court 
have  come  to,  in  adjudging  to  the  respond- 
ent that  account,  minus  the  sum  he  is 
tTAJved  or  Emitted  to  have  received,  i^ooo 


rupees ;  and,  therefore,  the  judg^ 
Court  below  is  affirmed,  but  witho 

Lord  Brougham, — ^The  judg-me 
Court  in  the  first  instance  gave  c 
most  unaccountable  way  1  ever  sa^ 
judgment  was  reversed,  and  costs 
him  of  the  first  Court. 

Mr.  Sergeant  Spankie, — Yes,  my 

Lord  Brougham. — He  has  f;ot 
of  all  the  three  proceedings  belowi 
costs  here. 

Erskine,  J, — No  costs  of  this  ai 
have  already  observed  that  the  appel 
ample  means  of  proving  the  actual 
the  village,  because,  upon  the  death  of 
Row,  the  property  reverted  to  the 
appellant,  he  goes  through  the  whol 
accounts,  and  an  account  would  be 
ed  bv  the  Government  to  him 
was  received  during  the  time  it 
sequestration. 


The  3rd  December  1838. 
Present : 

Lord  Brougham,  Lord  Denman,  Sir  1 
Erskine,  and  Sir  H.  Jenner. 

Sole  of  Legaor  by  Sheriff— Proof  oT  extaa 
of  Legatee's  interest 

On  Appeal  from  the  Sudder  Dewanny  At 

lut  of  Madras, 

Stephen  Lazar  and  liis  wife  Thamar  La 

versus 

CoUa  Ragava  Chitty. 

A  seizure  and  sale  by  the  Sheriff  of  theinoQaCel 
legacy,  under  a  writ  aeainst  the  executor,  deckxed 
valid  in  the  absence  ofproof  of  payment  extinguish 
the  legatee's  interest. 

Lord  Denman, — In  this  case  their  Lc 
ships  have  had  to  consider  the  proprieq 
the  judgment  of  the  Sudder  Dewai 
Adawlut,  in  setting  up  a  bill  of  sale  to 
respondent  in  this  case,  which  the  Sb< 
executed,  having  taken  possession  unde 
certain  writ  which  came  into  his  hands 
the  year  1826.  There  are  two  very  impi 
ant  questions  with  regard  to  the  jurisd 
tion  both  of  the  Sheriff  and  the  Coun; 
the  second,  because  there  certainly  is  a  gn 
peculiarity  in  the  language  of  the  wi 
requiring  him  to  seize  goods  and  chatt 
within  the  jorisdictioi;^  under  which  he  I 
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'Pii^tofyjed   lands    which   are    not   prt'md  facie 
ttwtlmaiJihin  his   jurisdiction;  and   there   is  also 
judgmott  olf eat  question    whether   the    Court    had   a 
ga?e  costeiight  to  proceed  with  regard  to  those  lands, 
ieverai.i^ich  their  Lordships  understand  to  be  not 
Bd  aw  wiihin  the  jurisdiction  limited  by  the  charter 
5f  the  King,  but  within  the  jaghire  of  the 
■Yes,  iDTlCompany.     However,  their  Lordships  do  not 
bas  got  ikind  it  necessary  to  enter  into  the  considera- 
gs  bcioi,tton  of  those  very  important  questions ;  and 
:he   point    not    necessarily    coming    before 
of  this  tphem,  their  Lordships  think  they  ought  not  to 
the  appdlarolunteer  any  opinion  at  all  upon  a  question 
\t  acnai  of  such  magnitude  ;  and  of  course  it  follows 
cdoihflfihat,  upon  the  other  part  of  the  case,  their 
d  10  the  i-ordships  are  of  opinion  that  the  appellants 
the  flmfcarc  entitled  to  their  judgment. 
woDldbei     Now,  that  depends  upon  one  very  short 
0  bin  iview  of  the  case,  according  to  the  opinion 
Ine  it  crwhich  their  Lordships  have  formed  of  the 
nature  of  it,  and  we  do  not  enter  into  the 
question  of   whether  the  proceedings   have 
been  fraudulent  or  not,  or  in  what  sense  and 
•for    what    purposes    they    may    have   been 
jriSji   fraudulent;  but  the   opinion  which    I  have 
now  to  pronounce  proceeds  upon  its  being 
generally  admitted  on  all   hands  that  the 
jl  appellants  had  an  interest  in  this  property 
?"1    under  the  will  of  Sultan  Shamier.  and  that 
i         possessing  that  interest  as  they  did,  there  is 
afl/deiA  nothing  like  a  sufficient  proof  that  they  were 
2[        in  any  way  divested  of  it.     We  do  not  see 
how  they  could  be  divested  of  it  except  by. 
3^a«iffi  the  clearest  proof  of  their  being  paid  off,  and 
that  could  only  be  for  the  life  of  the  female 
appellant,  for  the  family  had  an  interest  in 
it  after  her  death,  and  we  find  that  there  is 
nothing  to  satisfy  us  that  any  such  payment 
has  taken  place  as  to  extinguish  the  interest 
of  the  parties. 

It  appears  that  the  possession    must  be 
considered  as  having  been  changed  in  the 
year    1826,   because   that  is   the    period   to 
which  the  bill  of  sale  relates,  and  it  refers 
to  that  period.     Now,  at   that  period,  the 
parties  were    actually   in  possession   under 
that  bill  of  sale,  having  resumed  the  posses- 
.-r       «ion  of  the  lands  of  the  executor  and  family 
^^    of    the   female    appellant,    and    afterwards 
^^\    putting  them  into  the  hands  of  Narcis  for 
the  benefit  of  these  appellants.    However, 
we  do  not  consider  that  in  this  appeal  the 
proceeding  of  the  parties  is  to  be  taken  as  a 
history  of  a  series  of  frauds ;  but  with  this 
observation,    that    there  is  a    considerable 
appearance  that  this  property  was  in  Narcis 
fop  the  benefit  of  the  appellants,  we  pass  by 
the   charge  of  fraud,   finding  the   circum- 
stances very  difficult  ju>  onderstan^i  simply 


saying  that  we  ar^  by  no  means  satisfied 
that  the  interest  which  was  originally  creat- 
ed under  the  will  of  the  grandfather  has  been 
extinguished  by  payment  to  these  appel- 
lants ;  and  with  that  view  of  the  case,  feel- 
ing that  they  had  an  interest  which  the 
creditors  of  Nazir  (the  executor  of  Sultan 
Shamier)  had  no  right  to  possess  themselves 
of,  their  Lordships  feel  bound  to  say  that  the 
seizure  and  the  sale  have  for  that  reason 
been  improper.  And  we  think,  therefore, 
that  the  judgment  of  the  Court  of  Sudder 
Dewanny  must  be  reversed,  and  the  original 
judgment  of  the  Provincial  Court,  of  course, 
will  be  revived ;  and  we  consider  that  the 
appellants  ought  to  have  the  costs  of  all  the 
proceedings. 

Lord  Brougham, — We  not  only  relieve 
the  appellants  from  paying  costs,  but  giye 
their  costs  in  the  second  instance,  and  their 
costs  of  appeal  here. 


I 


The  1 711^  December  1838. 

Prtsent : 

Lord  Brougham,  Mr.  Baron  Parke,  Mr. 
Justice  Bosanquet,  Sir  T.  Erskine,  Sir  S. 
Lushington,  Sir  £.  H.  East,  and  Sir  A. 
Johnston. 

Evidence— Mesne  Profits  (limited  to  amoiut 

claimed). 

On  Apptal  from  the  Sudder  Dawanny 
Adawlut  of  Madras, 

Sooriah  Row 

versus 

Cotaghery  Boochiah. 

The  observation  that  the  evidence  of  a  witness  proves 
too  much  is  not  rebutted  by  the  suggestion  that  it  can- 
not be  supposed  thai  the  witness  was  suborned,  for,  if 
he  was  possessed  of  common  shrewdness,  he  would  not 
have  overdone  the  thing,  and  thus  have  given  rise  to 
such  an  objection. 

The  Court  cannot  give  more  mesne-profits  than,  is 
claimed,  although  a  greater  amount  may  be  proved. 

Lord  Brougham, — It  appears  to  us  that 
there  is  no  sufficient  ground  for  setting  asi^e 
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the  judgment  of  the  C^rt  below.  It  is  for 
the  appellant  to  .satisfy  us  that  injustice 
has  been  done  to  him  by  the  decree  of  the 
Court,  and  it  has  been  correctly  observed, 
that  the  case  of  the  plaintiff  was  scanty  in 
point  of  evidence — to  which  observation  an 
answer  has  been  made  by  the  learned  Ser- 
jeant and  Mr.  Moore,  that  from  their  situa- 
tion the  evidence  of  that  which  was  in  con- 
test between  the  parties,  namely,  the  amount 
of  mesne-profits,  was  not  so  fully  within 
their  reach  as  it  was  within  the  reach  of 
the  appellant,  but  that  there  was  on  their 
part  evidence  enough — primd  facie  evidence, 
as  we  should  say  here — to  go  to  a  Jury.  The 
other  party  had  to  consider  how  they  should 
meet  that  evidence.  They  might  have  rested 
upon  the  defect  of  evidence ;  but  it  being 
incumbent  upon  the  appellant  to  shew  the 
judgment  below  to  be  wrong  at  the  time,  we 
must  see  what  was  the  natuije  of  the  evidence 
before  the  Court.  The  defendant  might 
have  left  the  plaintiff  to  prevail  by  the  force 
of  his  own  case,  contending  that  he  was  not 
called  upon  to  answef  ity  unless  it  was  such 
as  if,  unanswered,  disposed  of  the  case ;  but 
here,  instead  of  relying  upon  the  weakness 
of  their  case,  he  has  undertaken  to  rebut  it 
by  evidence.  Let  us  look,  then,  to  the. sort  of 
evidence  he  has  produced,  and  that  which 
might  have  been  expected  ;  and,  first,  I  would 
refer  to  the  fact  of  a  certain  witness  not 
being  called  upon  the  part  of  the  appellant, 
who  from  his  situation  must  have  been 
•weft  acquainted  wiifc  the  -subject-matter — 
better  acquainted  tban  the  other  witnesses, 
and  with  the  means  of  information  within 
his  r«acb.  The  next  point  is,  with  respect 
to  the  books ;  and  whatever  we  may  say  as 
to  the  change  of  possession  of  the  books  in 
the  subsequent  stage  of  the  cause  under  the 
decree  at  that  eariy  period,  when  this  proof 
was  adduced  on  the  other  side  these  books 
were  within  reach — were  in  possession  of 
the  party ;  and  the  Court,  I  have  no  doubt, 
proceeded  upon  this  principle,  that  every- 
thing is  to  be  presumed  against  the  party 
who  keeips  his  adversary  out  of  possession  of 
the  property,  and  out  of  possession  of  the 
evidence,  and  takes  means  to  keep  that 
evidence  in  his  own  possession ;  the  Court, 
I  have  no  doubt,  looking  to  the  circum- 
stances of  this  case,  thought  that  everything 
was  to  be  presumed  against  the  defendant ; 
and  the  proof,  on  the  part  of  the  plaintiff,  to 
be  pressecf  most  strongly  against  him, 
where  he  kept  the  other  party  out  of  pos- 
session,  and  repeived  the  rents  and  profits  of 
the  estate,  smd  Joept  4lie  books  in  .which  ihe 


accounts  were  recorded,  not  wit] 
the  plaintiff  had  given  the  most  sea 
of  the  rents  and  profits — a  positioiQ 
I  do  not  quite  accede.  And  there 
point  to  which  the  Court  below  n 
attended,  namely,  that  the  credibil 
witness  is  shaken  by  the  gross  dis 
beyond  all  probability  of  its  being 
in  truth,  the  discrepancy  between 
accounts,  between  four  hundred  r 
the  one  side  and  upwards  of  twelve 
on  the  other. 


The  observation  one  cannot  helj. 
upon  this  evidence  is,  that  it  pr 
much  on  behalf  of  the  defendant  v 
that  suspicious  evidence;  in  ai 
which  it  is  ingeniously  suggested, 
often  under  the  pressure  of  the  ca 
it  cannot  be  supposed  that  the  witi 
suborned,  for  that  if  he  was  posa 
conxpaon  shrewdness,  he  would  nor/ra 
done  the  thing,  and  thus  have  ^\v 
to  such  an  objection.  That  is  a  ver 
argument  before  a  Court,  and  too 
to  justify  the  Court  in  placing  any  c 
able  reliance  upon  it,  fur  we  do  find, 
for  the  ei\ds  of  justice,  that  men 
into. these  inconsistencies,  and  by 
thereof  the  fraudulent  character 
evidence  becomes  apparent.  In  the 
of  their  Lordships,  no  reliance  can  b 
upon  that  remark  to  jebut  the  obs 
to  which  it  is  applied. 

On  the  other  point  it  is  necessar 
only  one  word ;  the  properly  in  ^ 
was  treated  as  separate  property  by 
on  the  part  of  the  appellant  to  w] 
have  been  referred ;  that  was  the  on 
tion  for  our  consideration,  and  v{ 
evidence  we  are  of  opinion  that  the 
ground  to  alter  this  decree.  With 
to  the  damages,  the  Court  have  gi 
amount  in  the  declaration ;  but  it 
that,  adding  the  interest,  a  greater 
was  proved,  and^  the  Court  was  re 
from  giving  that  greater  amount  only 
they  could  not  give  more  than  the 
in  the  declaration.  Considering  \ 
cumstances  of  this  case,  we  cann< 
giving  the  costs.  It  has  been  very 
ly  and  very  ably  argued,  and  I  am  b 
say,  on  behalf  of  the  Court,  very  &u 
argued. 

JudgmwDtAffitmed  wlUitsosu. 
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The  nth  December  1839. 
Present : 


tie  most  SCUT  > 
HtposooB; 

Andiheieis;  ,  ,,     .     .      x»  ^m 

irl  below  ffii**^  Brougham,  Mr.  Justice  Bosanquet,  Mr. 
thecrcdibL?J"siice  Erskine,  Sir  H.  Jenner,  and  Sir  E. 
te  gross  dijf"'  -East, 
of  iu  bcin?  Security— Sureties, 

cy  bciwefl   q^  Appeal  from  the  Sudder  Dewanny 
hundreU  Adawlut  of  Bengal, 

Raja  Gopal  Inder  Narain  Roy 
versus 
.C^-  ^)»  Jagarnath  Gurg. 

deteniaSi^^  security  voluntarily  sigrned,  existingr  upon  the  re- 

QCe)   io  ^>rd,  and  never  taken  off  the  file,  is  a  valid  and  sub- 

suff^****"^   security.     The  intentions  and  motived  of  the 

'    ^^.  obligor  in  {(ivingf  the  security  must  be  judged  by  what 

Xe  01  ^\  nientioned  in  the  instrument.     The  acceptance  of  the 

thai  tbc^parate  security  of  one  surety  is  not  invalidated  hy  the 
.     vas  tf^ceptance  of  separate  securities  of  five  other  sureties. 

{wooldfi  Lord  Brougham. — The  question  in  this 
bus  h^-pase,  which  was  argued  fully  before  their 
Tbat  is 'Lordships,  was,  whether  a  security  given  by 
urt,  aod'^opal  Inder  Narain,  in  the  case  of  Raja  Motee 
}UciB^^'ual  versus  Jagarnath  Gurg,  must  be  held 
^rirel^^ftill  to  be  a  subsisting  security,  as  it  has 
e  tlut^>een  decided  to  be  in  the  Courts  below,  or 
uk  ^  K>t,  and  the  ground  upon  which  it  is  denied 
[  ciu^o  be  a  subsisting  security  is  this:  That  in 
rent  I^^he  case  of  Motee  Lai  versus'  Motee  Hura, 
>Ii3Dfie^  3opal  Inder  Narain  had  tendered  a  security, 
»bBt  ^  ^"^^  ^^^*^  ^^^  security— which,  be  it  observed 
n  passing,  and  it  is  not  immaterial  to  the  case, 
irad  tendered  by  him  originally  alone,  and 
upon  the  supposition  that  he  was  to  stand  as 
is  D^^the  single  security  without  any  co-obligor  at 
roptf^'^aU — ^ihat  that  security  had  never  been  ac- 
propei^'cepied,  and  that  the  whole  proceedings  taken 
elJaBt  v'tog^ether  in  the  Zillab  Court  and  the  Pro- 
^(B^vrncial  Court  by  way  of  appeal,  and  subse- 
^  tfxi  quenlly  in  the  Zillah  Court,  and  subsequently 
00 W^Again  in  the  Provincial  Court,  do  not  amount 
^,  1^10  an  acceptance  of  the  security, 
ifl  itf^^'  Now,  we  are  all  of  opinion  that,  if  those 
fl:  IK^ 'proceedings  be  considered,  they  are  mani- 
if^)ten\\y  and  undeniably  an  acceptance  of  the 
jft  •'^  j«ecurity,  or  at  least  that  the  security  does 
.niiiK<'^  subsist  as  fully  as  if  that  difficulty,  which 
^  Alone   is  said   to  encumber  the   case  with 


^'jenB^ , respect  to  the  existence  oi  the   suretyship, 
,rf  c*^  ocvcr  bad  been  interposed  by  the  order  made 
^«^'in  the  Calcutta  Provincial  Court  of  Appeal 
j/iiv^on  the  19th  of  March  1806.      It  becomes 
>trf-^only  necessary,  in  order  to  support  this  pro- 
position, upon   which  the  judgment   below 
mtut  have  rested,  and  upon  which  our  afiirm- 
itnce  of  that  judgmwit  proceeds,   to  atate 
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what  those  proceed^s  .were,  which  I  shall 
do  as  succinctly  as  possible,  making  but  a 
very  few  observations  as  I  proceed. 

The  Zillah  Court,  upon  a  reference  to  its 
Nazir,  the  proper  officer  (as  we  should  refer 
it  to  the  Master),  and  upon  his  report,  ac- 
cepted the  security  of  Gopal  Inder  Naram 
as  sufficient.  When  the  Provincial  Court 
came  afterwards  to  deal  with  the  case^  on 
the  19th  of  March  1806,  they  made  an  order, 
proceeding  upon  reasons  which,  whether 
they  are  better  or  worse,  it  is  unnecessary  to 
enquire,  but  coming  to  the  conclosion  that 
the  security  of  the  said  surety  is  not  valid 
in  this  case,  whereupon  they  order:  "That 
a  copy  of  these  proceedings,  containing  a 
Precept,  be  sent  to  the  Zillah  Judge  of 
Midnapore;"  and  having  displaced,  as  it  is 
contended,  Gopal  Inder  Narain's  security, 
the  Court  added:  "Should  the  appellant, 
Motee  Hura,  presently  give  good  security, 
the  said  Judge  should  cause  her  to  enter  on 
the  contested  zemindary,  and  if  she  cannot, 
in  conformity  with  the  order  of  the  27th  of 
last  month,  the  zemintlary  should  be  deliver- 
ed in  charge  to  Government,  and  the  retom 
should  be  forwarded  on  or  before  the  15th 
April." 

Now,  admitting,  for  the  present,  that 
without  which  the  whole  argument  of  the 
appellant  in  this  case  fails — ^admitting  that 
this  is  tantamount  to  an  order,  rejecting  the 
acceptance  of  the  security,  which  had  been 
accepted  by  the  Zillah  Court  below — admit- 
ting that  without  which,  I  say,  this  appeal 
cannot  stand  for  a  moment — ^then  observe 
what  follows.  It  was  referred  back  accord- 
ing to  that  order  to  the  Zillah  Court,  when 
the  Zillah  Court  respectfully,  but  distinctly, 
suggests  to  the  Provincial  Court  a  cir- 
cumstance which  appeared  to  the  Zillah  Court 
to  have  escaped  the  attention  of  the  Pro- 
vincial Court,  namely,  that  the  acceptance 
of  the  security  of  Gopal  Inder  has  been 
already  recorded,  and,  therefore,  it  appears 
unnecessary  (this  is  the  delicate  form  of  ex- 
pression they  use,  out  of  respect  for  the  Pro- 
vincial Court)  that  that  security  having  been 
already  accepted,  and  its  acceptance  record- 
ed, ''It  appears  unnecessary  to  inform  the 
Provincial  Court  of  the  presentation  of  these 
papers,  because  they  were  placed  in  the 
Record  Office.  Now,  an  order  has  been 
issued  by  the  said  Court  for  rejecting  the 
security  of  the  said  Gopal  Inder;  it,  there^ 
fore,  seems  proper  to  send  tfie  statements 
above-mentioned,  since  Gopal  Inder  Narain, 
Zemindar,  had  been  accepted  as  sufficient 
for  ckis  security/' 
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Upon  this  it  retun^  to  the  Provincial 
Court  once  more ;  and^see  what  is  done  by 
the  Provincial  Court.  I  do  not  say  that 
what  I  am  about  to  read  as  having  taken 
place  on  the  .13th  of  May  1806,  amounts 
to  a  distant  reversal  of  the  order  of  the  19th 
of  March,  of  the  same  year,  which  is  the 
snbstratum  of  the  appellant's  whole  argu- 
ment. I  do  not  say  that  what  is  done  on 
this  13th  of  May  181 6  amounts  to  an  order 
rescinding  the  former  order  which  stated 
the  invalidity,  by  which  must  be  supposed 
to  be  meant,  according  to  the  scope  of  the 
appellant's  argument,  the  insufficiency  of 
Gopal  Inder  Narain's  suretyship.  1  do  not 
say  that,  therefore,  it  was  an  order  retracing 
the  former  steps  altogether,  and  accepting 
the  security  which  at  first  they  had  refused. 
But  I  say,  at  least,  it  so  far  retraces  the 
steps  taken  by  the  order  of  the  19th  of  March, 
as  to  shew  that  they  were  not  dissatisfied 
with,  the  order  made  by  the  Zillah  Court, 
either  in  the  second  instance,  when  they  re- 
mitted it  to  the  Zillah  Court,  or  in  the  first 
instance,  when  the  Zillifh  Court  accepted  the 
security  of  Gopal  Inder  ^arain,  nor  recollect 
what  it  was  that  they  had  done  on  the  19th 
of  March.  They  had  said  that  Gopal  Inder 
Narain's  security  was  insufficient,  and  that, 
therefore,  it  should  be  referred  to  the  Zillah 
Court,  with  that  order,  and  that  Motee  Hura 
should  be  caused  to  enter  on  the  contested 
zemindary,  if  she  should  give  good  security. 
But  observe  what  they  now  do.  They  say : 
"  At  this  time  it  is  not  right  that  any  order 
sh6uld  be  given  for  ousting  the  respondent 
who  is  in  possession,  or  for  changing  his 
security,  which  the  Zillah  Judge  has  pro- 
nounced sufficient,  because  the  security  of 
the  appellant  is  also  thought  sufficient." 
That  is  to  say,  Gopal  Inder  Narain's  secu- 
rity plus  the  security  of  the  five  kyals. 
Therefore,  what  they  now  say  is :  •*  Do  not 
change  the  possession.  Let  Motee  Lai  give 
whatever  security  she  pleases,  or  can  give; 
do  not  change  the  possession  because  her 
security  is  pronounced  lo  be  sufficient, 
contrary  to  what  we  had  originally  thought 
on  the  19th  of  March.  What  is  that  secu- 
rity? Gopal  Inder  Narain  and  the  five 
kyals." 

Then  comes  the  mode  in  which  the  Sudder 
Dewanny  Adawlut  deals  with  it,  in  which 
they  say  that,  conformably  to  the  custom, 
and  according  to  the  securiiy-bond,  it  may 
be  demanded  from  Gopal  Inder  Narain  and 
the  other  five  securities ;  treating  the  whole 
six,  therefore,  as  being  a  sufficient  security. 
Now,    this    clearly    shews    that     all    these 


Courts — not  only  the  Zillah  Court,  not  o 
the  Court  of  Sudder  Adawlut,  bat 
intermediate  Court,  the  Provincial  Coi 
upon  whose  supposed  rejection  and  fi 
rejection  it  must  be  contended  that  1 
security  of  Gopal  Inder  Narain  never  \ 
accepted ;  it  appears  that  that  Court, 
well  as  the  other  two,  considered  and  dt 
with  Gopal  Inder's  obligation  as  an  exWtii 
and  valid  security.  That  appears  des 
and  then  it  was  most  accuraielv  stated 
the  Zillah  Court,  and  not  denied  by  the  Pi 
vincial  Court,  and  sanctioned  by  the  fii 
finding  of  the  Sudder  Adawlut  Court — it « 
stated  most  accurately  and  correctly  to  be 
security  standing  upon  the  record,  and  nev 
taken  off  the  file,  but  subsisting  uFK>n  li 
record. 

Now,  one  observation  plainly  arises  npc 
this.  Has  not  Gopal  Inder  Narain,  sfl) 
posing  he  has  any  case  at  all  for  bein^  j 
ofiF,  mistaken  his  way  altogether?  Oiifi 
he  not  to  have  proceeded  to  have  that  ofai 
ofiE  the  record,  in  order  to  have  the  argmnei 
of  the  Provincial  Court  admitted  and  sam 
tioned  by  the  Sudder  Adawlut?  Ougl 
he  not  to  have  taken  that  course,  instead  ( 
allowing  it  to  remain  on  the  file;  allowii 
it  to  stand  on  the  record  as  subsisting,  ai 
then  endeavoring  to  escape  its  obligatk 
by  the  argument  to  which  I  am  nest 
refer,  namely,  that  true  it  is  it  subsiii 
that  true  it  is  that  he  voluntarily,  and  wi 
his  eyes  open,  signed  the  obligation;  tfa 
true  it  is,  therefore,  that  there  is  a  subsisiii 
and  valid  security  given  by  him,  and  wbii 
may  stand  alone,  and  which  is  not  joint  b 
several,  which  is  not  conditioned  upon  otfa 
persons,  either  five  or  one,  or  any  ol  ll 
kyals  joining  in  the  security.  But  the  «| 
pellant  says  that,  inasmuch  as  he  acted  opoi 
the  supposition  that  he  was  to  be  ^o^nt 
with  the  other  five,  and  that  the  C0QI 
acted  upon  a  supposition  that  the  othet  fi 
were  joined  with  him,  they  did  not  acd 
him  alon^,  but  accepted  him  -in  conjunct! 
with  those  other  five.  Now,  that  is 
whole  of  the  residue  of  the  argument  wb 
I  have  not  hitherto  dealt  with  in  the  narrai 
I  have  given  of  the  facts  of  this  case. 

First,  then,  it  is  said  that  he  him 
considered  that  he  was  only  bound,  in 
event  of  the  other  five  being  bound,  of  w 
avail  is  it  what  a  person  considers  who  gv 
an  obligation  ?  You  are  to  look  to  what 
does,  not  to  what  he  thinks ;  you  are 
gather  what  he  means  from  what  be  has  j 
in  his  instrument,  not  from  what  he  s 
gests ;  now,  in  order  tec  escape  the  oblig«i 
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^^^•sfthat  instrument,  you  are  to  \o6k  to  his 
maar  i2i:j(gration  which  he  has  contracted  in  point 
r  It  iwifact  and  in  point  of  law— an  cjbligaiion 
Ich  is  binding  upon  him— not  to  the  inten- 
^  ae*n  and  motives,  and  expectation  and  spe- 
culation, which  he  may  have  had  in  his  own 
^3  lid  at  the  time  he  so  bound  himself  If 
Es  really  had  intended  only,  and  meant  only, 
:blnd  himself  in  this  cause  upon  the  smp- 
l£i4itton  of  his  being  bound  together  with 
I  five  kyals,  he  ought  to  have  framed  the 
iurUy  in  a  perfectly  different  manner,  he 
^ht  to  have  made  it  a  joint  security  with 
urAaitt^se  five  kyab,  which  would  have  given 
SET  x^sA  his  remedy  against  them,  and  he  ought 
t  ss  have  made  it  conditional  upon  those  five 
gsEAld  becoming  a  subsisting  security  toge- 
6r  with  himself.  He  has  done  no '  such 
zsihig  ;  and  it  must  further  be  remarked,  as 
^sar  stated  in  the  outset  of  my  narrative,  that 
t  ii  originally  (which  I  think  cuts  even  that 
jg^sHe  ground  from  under  his  feet  as  to  what 
2  si  ^ews  and  intentions  were)  tendered  his 
^iCurity  absolutely,  singly,  and  alone,  and 
J'^jgg^kohed  upon  his  being  the  only  security  in 
^jnP  cause,  and  it  was  received  as  such  ;  but 
^^       itfti  the  others  were  added  for  greater  secu- 
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if.     For   whose   benefit   were   the   others 

^  ^  « ^^  ^  ^^*  ^^  ^^^  benefit  of  Gopal  Inder 
^^  ^tuiaan,  who  had  originally  tendered  himself 
'jbn^,  and,  as  so  tendered,  had  been  accepted ; 
/d  sraxAi  thing,  but  for  the  better  security 
^  blithe  appellant  in  the  cause. 
^  ^'^'^^Thcn  next,  and  lastly,  it  is  said  that  the 
c  ^  ^burt  only  accepted  him  conditionally, 
■^^^'itause  they  accepted  him  together  with  the 
^^f^et  five.  Now,  really,  I  think,  if  the 
**^  *iner  view  of  the  case  was  of  litite  avail 
the  appellant,  this  can  be  still  less,  because 
^  Court  have  accepted  him  alone  in  point 
BCD^  y  fact ;  but  I  go  further,  and  say  that,  if 
w^^^fiy  had  accepted  him  with  the  other  five, 
ttf  ^  '^  would  be  immateiial  for  the  purpose  of 
Biti  ^  lb  argument,  for,  if  they  accepted  him 
h  the  other  five,  and  he  bound  himself 
ondMonally  wMi6ut  the  otfter  five,  the 
urt  accepts  him  accordtaj:  to  his  Obfiga- 
They  accept  Mtn  as  a  frepi^te  i^en^ 
They  accept  the  other  fJve  m 
ra^  securWes,  d^d  that  acceptaftee  1$ 
ttl  and  effectual,  afid  finished  and  «^e*6ut>^ 
,j  li^JKl  ^  to  faitn,  >^itho€ft  the  YeasA  regard  to 
hijItHw^  other  fii^;  becatise  it  must  be  an 
08r]«<%eept&nce  in  cofifbrtiiity  to  tttid  ^eeetding 
jj^b  the  tenor  of  the  whole  obfigati6h,  #ft% 
ipi^'rhith,  Th  the  Atst  pM  tH  Ae  argument 
L^  ^MptCiiM  the  feiM  ^tfretysMp,  I  Mve  de&lt. 
^'l^'WOtAti  M  )im  M  f(dod  ^n  af^^metfK-atttf 
p0^Ip^  fs  feilly  ft  ^i^m'&  tti  MHrikm  Hi 
i^'p  Vol.  V. 


this  part  of  the  altpellant's  case — it  would 
be  just  as  solid  a  gr%nd  of  escape  for  Gopat 
Inder  Narain  to  say  (and  this  applies  to 
both  parts  of  the  case),  it  would  be  as 
good  an  argument  to  set  up  this  :  ''  I  gave 
my  security,  I  tendered  myself  as  a  surety, 
upon  the  supposition  that  the  other  five 
sureties  would  be  sufficient,  and  the  Court 
accepted  me  upon  the  supposition  of  the 
other  five  kyals  being  sufficient ;  if  the 
five  kyals  prove  insufficient,  therefore  cadii 
qucestto  as  to  me,  for  I  never  meant  to  bind 
myself  upon  that  supposition,  and  cadet 
quceestio  as  to  the  Court,  for  they  never 
meant  to  accept  me  upon  that  supposition.'' 
But  can  anything  be  a  greater  absurdity 
than  this  ?  because  this  is  the  very  case 
provided  for.  The  reason  why  Gopal  Inder 
Narain's  security  is  taken  as  well  as  the 
other  five  is,  in  case  they  should  prove  in- 
sufiicient.  So  that,  according  to  the  scope 
of  that  argument,  the  very  purpose  fot 
which  Gopal  Inder  Narain  is  added  to  the 
fi\t  kyals,  namely,  the  possible  insufficiency 
of  the  kyals,  would*  be  set  up  as  a  reason 
for  letting  oS  Gppal  Inder  Narain ;  the 
very  ground  of  taking  Gopal  Inder  Narain 
being  the  possible  insufficiency  of  the  other 
five. 

Upon  the  whole,  therefore,  we  are  clearly 
of  opinion  that  this  is  a  valid  and  subsisting 
security.  In  the  Course  of  the  argument 
some  illustration  was  thrown  out  with  re^ 
spect  to  the  case  of  recognizances  entered 
into  by  the  Court,  with  respect  to  which 
the  acceptance  is  supposed  necessary  to 
perfect  it.  It  is  unnecessary,  for  the  further 
illustration  of  this  question,  to  enter  into 
that,  but,  upon  the  grounds  already  stated, 
their  Lordships  are  of  opinion,  without  any 
doubt  whatever,  that  this  appeal  must  be 
dismissed,  and  dismissed  with  costs. 


The  loih  July  1840. 

Lord  Brougham,  Mr.  Justice  Bo^anquel^ 
Sir  H.  Jenner,  Dr.  Lushington,  and  Sir 
£.  tt.  East. 

Hindoo  Law  of  Inheritoac^Widow   Ranet 
<Riffht  of— to  alienate)— Wusseeyutnamah—* 

On  Appialfrom  the  Judder  Dewanr^ 
Adawlui  c/  Bengal. 

Keernt  Stag  • 

versus 

Koctfilmt  Sfiig  taU  oclMirs. 
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'  A  childless  widow  Ranee  ha^o  power  to  alienate  her 
deceased  husband's  property{i[s  against  his  collateral 
heirs,  by  a  wusseeyutnamah  or  deed  of  g^ft. 

jDr,  Lushington. — This  appeal  is  preferred 
against  three  decrees  of  the  Court  of  Sudder 
Adawlut,  bearing  date  the  19th  of  January 
1825,  confirming  three  decrees,  made  by  the 
Provincial  Court  of  Patna  on  the  19th  of 
February  1823.  The  property  involved  in 
these  suits  appears  to  be  very  considerable, 
and  on  the  death  of  the  last  possessor,  the 
Ranee,  the  widow  of  Juswunt  Sing,  became 
the  subject  of  litigation,  and  gave  rise  to 
the  three  suits  already  mentioned. 

■  It  is  not  necessary  to  enter  into  the  par- 
ticulars of  these  suits  further  than  to  say 
that  the  respondents  claimed  in  various  pro- 
portions the  whole  property  as  heirs  of  the 
Jlajah'  last  in  possession.  The  present  ap- 
pellant, Keerut  Sing,  claims  this  zemindary 
upon  several  grounds :  Firsts  by  virtue  of 
2l,  wusseeyutnamah  or  deed. from  the  Ranee, 
the  widow  of  the  Rajah  Juswunt  Sing,  the 
last  proprietor,  who  died  in  possession  of  the 
property.  This  deed  b^ars  date  the  5th  of 
July  1 8 13,  the  Ranee  having  died  herself  on 
the  26th  of  October  18^8.  Secondly ,  the 
appellant  alleges  himself  to  be  a  relation  of 
the  late  Rajah,  though  not,  as  was  admitted 
at  the  bar,  the  nearest  relative.  Thirdly y 
be  claims  as  in  possession,  denying  that  the 
respondents,  the  plaintiffs  in  the  Court  be- 
low, have  made  out  their  tide.  Both  Courts 
have  pronounced  against  his  claim,  and  in 
favor  of  the  respondents. 

It  may  be  expedient  in  the  first  instance 
to  examine  his  title  under  the  alleged  deed ; 
because,  if  the  deed  were  validly  executed 
by  a  person  having  legal  authority  so  to 
dispose  of  the  property,  all  other  questions 
would  be  unnecessary;  and  in  considering 
the  title  preferred  under  the  deed,  the  power 
of  the  Ranee  so  to  dispose  of  the  property 
is  obviously  the  first  consideration;  for  if 
that  question  be  determined  in  the  negative, 
ivone  can  arise  as  to  the  execution. 

Then,  as  to  the  power  of  the  Ranee  to 
dispose  of  the  property,  assuming  Keerut 
Sing  to  be  a  near  relation  of  her  deceased 
husband ;  this  question  was  put  by  the 
Court  to  the  Pundits,  and  answered  decid- 
edly in  the  negative  ;  that  will  appear  by 
reference  to  the  Appendix,  folio  312. 

There  does  not  appear  to  be  the  least  rea- 
son to  doubt  that  this  answer  is  a  true  ex- 
position of  tbc  law  which  must  govern  the 
claims  of  all  parties  to  the  property.  It  is 
in  conformity  with  the  law,  as  laid  down 
and  acted  upon  id  former  jsases.   ^ 


This  doctrine,  too.  Is  recognized  by  j 
Judge  of  the  Provincial  Court,  Append 
page  225,  and  also  in  his  judgment  of  1 
19th  of  February  1823  ;  and  this  decreef 
affirmed  by  the  Judge  of  the  Sudder  0 
wanny  Adawlut,  on  the  19th  of  Janiq 
1825,  but  without  stating  the  law  partid 
larly.     « 

As  we  are  all  of  opinion  that  the  law  h 
been  correctly  laid  down,  and  that  the  Rail 
had  no  power  to  execute  a  deed  of  this  I 
nor,  all  title  on  behalf  of  the  appellant,] 
founded  on  this  deed,  necessarily  falls  tod 
ground  ;  and  in  this  view  all  questions  \ 
to  the  execution  of  the  deed  require  no  cai 
sideration.  But  as  a  title,  on  the  footing  I 
possession,  has  been  set  up,  we  have  m 
deemed  it  right  wholly  to  pass  by  the  quc^ 
tion  of  execution. 

Keerut  Sing  had  been  the  Mookhtar  0 
general  Attorney  of  the  deceased  Rane« 
and  employed  confidentially  by  her.  Maaj 
witnesses  have  been  examined  to  prove  th< 
due  execution  of  the  deed,  executed,  beyon 
all  question,  if  executed  at  all,  under  moi 
suspicious  circumstances.  We  do  not  thid 
we  are  called  upon  to  pronounce  the  whoii 
to  be  a  forgery  ;  neither,  on  the  other  hand 
are  we  satisfied,  on  looking  to  the  evideno 
and  the  discrepancies  therein,  that  the  whol 
proceeding  was  bond  fide,  so  that  the  whoi 
defect  was  the  want  of  title  fn  the  grantoi 
We  think  that  there  is  no  sufficient  groun 
for  holding  that  the  appellant  was  a  bim 
fide  possessor  by  reason  of  this  deed. 

The  appellant  further  alleges  that  hi 
possession  should  not  be  disturbed  by  reasa 
that  the  respondents  are  not  the  right  hein 
Now,  first,  as  to  his  possession,  the  iaxX 
appear  to  be  as  follow :  The  appellaot  be 
ing  Mookhtar,  as  already  stated,  of  the  lal 
Ranee,  and  resident  with  her  on  her  dead 
on  the  26th  of  October  1818,  took  possa 
sion  of  the  property.  The  property  m 
attached  by  decree  of  the  Judge  of  the  Cn 
of  Patna,  on  the  26th  of  December  181I 
with  permission  to  any  of  the  parties  to  h 
stitute  a  smt  in  three  months.  In  the  mom 
of  September  1821,  that  decree  was  reverse 
by  the  Provincial  Court,  and  the  appellai 
restored  to  the  possession  of  the  property 
Several  suits  were  then  instituted,  and  0 
the  14th  of  June  1822  the  Provincial  Coo 
took  charge  of  the  property  by  the  appoiai 
ment  of  a  Surbarakar.  There  was  also 
claim  preferred  on  behalf  of  the  Govemmd 
for  the  property  as  an  escheat,  bat  it  doi 
not  appear  that  the  claim  was  prosecute! 
We  are  of  opinion  that  this  is  not  such 
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3ik|Bes8ion  as  can    be    regarded  with  any 
•rable  eye.    It  is  not  necessary  to  say 
it  should  be  dealt  with,  if  there  was  no 
at  all  in  the  respondents.     It  is  suffi- 
to  observe  that,  thoagh  doubts  may  exist 
the  proportions  in  which  the  claimants 
£tt§uld  share,  we  think  the  decrees  appealed 
are   right  to  the  extent  that  the   re- 
dents,  in  some  proportion  or  other,  are 
tied  to  the  whole  property.     As  against 
collectively,  the  appellant  has  no  right 
1. 
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'Under  these  circumstances,  we  intend  to 
the    decrees    of    the   Court    below, 
ire  are,  in  point  Of  fact,  it  may  be  said, 
decrees  of  the  inferior  Court  and  three 
^rees  of  the  superior  Court ;  for  all  the 
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suits  seem  to  bavetbeen  considered  as  one 
combined  suit.  Theur  Lordships  think  it 
right,  not  only  to  affirm  these  decrees  ap- 
pealed from,  but  also  with  costs.  They  do 
not  think  it  necessary  to  enter  more  parti- 
cularly into  the  evidence,  inasmuch  as  they 
affirm  these  decrees ;  but  tliey  are  of 
opinion,  looking  at  all  the  circumstances  at- 
tending  the  taking  possession  of  this  property, 
and  the  manner  in  which  the  deed  is  al- 
leged to  have  been  obtained,  that  it  is 
their  duty  to  affirm  the  decrees  with  costs, 
and  to  discourage  such  attempts  to  take 
property  from  the  right  heirs  by  doubtful 
deeds  of  gift,  and  erroneous  assertions  of 
heirship. 

Decrees  affirmed  ^th  costs. 


1^1 


a. 
If! 


L 


^1 


.if*  ■ 
^  Jt-PRIITTBD  BY  D.  E.  CRANBNBUROH,  PrOPRIBTOR  OW  THB  COPYRIGHT,  AT  HIS  LaW-PUBLISMINO  PrBSS» 

No.  57,  Bow  Bazar  Strert,  Calcutta. 


/ 


«  L    •< 


^ 


. 


r. 


» 


I 


^T'^^^^ 


•■  :"~*':--»a6^ 


«.* 


-1.  ^ 


